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CLAIM APPLICATION OF LORENZO HEAROD CHRIS OPHER

Lorenzo, Chrlstomher and Barbara Hearod have applied for leave to

present a .

late claim,

We are. of the opinion that the . appllcatlon

does not fall within those c1rcumstances under whlch relief must

be grante

The Hearods have applied for leave to present a late claim, Thé* e
claim seeks damages allegedly suffered as a result of an autemoblle :

d.

BACKGROUND

acc1dent clalmed to have been caused by a defectlve road cendltlon

Government  Code -Section 211. 2 prov1des that a clalm of this type shall
be filed within 100 days of accrual of the cause of action.
cause of action accrued on November 28,
period expired on or about March 8,
- 1981,

filed on

March 12

1980,
1981. Appllcants
only four days late.

‘claim was .

Because it was untlmely, the claim was. returned to apollcants
attorney, with an advisory note that a late claim application could:

be filed and that this should be done promptly.

However,

the claim

was not resubmitted with a late claim application until September 8,

1981,

a delay of aeprox1mately

“§ix months.

The reason glven for the failure to file a timely . claim is that
applicants were not aware that an allegedly.defective-road condltlon
existed until the other driver in the accident raised this as a" '

defense in a separate action against her.
the claim was filed shortly thereafter.
“8ix month delay in submitting the late claim application.

the

. Applicants maintain thar
No explanation is given for

Apollcants
The 100~day filing
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ANALYSIS

A person seeking to file a late claim must show both: (1) that the
application was presented within a reasonable time not to exceed one
year after the accrual of the cause of action (Government Code
§911.4 (b)) and (2), that the failure to file a timely claim was due
to mistake, inadvertence, surprise or excusable neglect (Government
Code §911.6{(b){1)). In order to obtain relief on any of these
grounds it must appear that the applicant acted with reasonable
diligence under the circumstances (Roberts vs. State (1971) 39 Cal.
3d 844; El Dorado Irr.Dist. vs. Superior. Court (1979) 98 Cal. App. 34
57). It does not appear to us that this standard has been met in
the instant case.

Applicants apparently consulted their attorney regarding the accident
well before the 100- day filing period had- expired. Applicants’
attorney is held to be familiar with the claim filing requ1rements
and the. procedure for presenting a late claim application. "It is

not the purpose of the remedial statutes to grant relief from -
defaults which are the result of inexcusable neglect of parties or
their attorneys in the performance of the latter'siobligations to
their clients." (Tammen vs. County of San Diego (1966} 66 Cal.2d 486,
478) .

Based upon the facts as stated in the application it appears that the’
initial failure to file a timely claim may have been due to a

mistake, inadvertence, surprise or excusable neglect within the
meahingquGovernment Code Section 911.6(b) (1). However, in our
opinion the §ix month delay in filing the late claim application was °
both unreasonable and inexcusable, and demonstrates a lack of due
dlllgence in pursuing the matter. {Goverment Code §911.4(b); Roberts
vs. State,supra). -

Appllcants were represented by counsel., He had been advised that a
late c¢laim application could be submitted, and that 1f he wanted to
pursue the matter he should do so promptly. Instead, six. months
were allowed tc elapse; no facts are offered to. explain or Jjustify
this delay. In our opinion thlS does not appear to be the conduct
of a reasonably diligent person under the circumstances {Roberts
vs. State, supra; El Dorado Irr. Dist. vs. Superior Court, supra).

RECOMMENDATION

- For the foregoing reasons it is recommended that the application of
Lorenzo, Christopher and Barbara Hearod for leave to present a late
claim be denied.’

Very truly yours,

JAMES P. JACKSON
City Attorney

RECOMMENDATION APPROVED: - - @uljks-_

STEPHEN B. NOCITA
Deputy City Attorney
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Attorneys for Claimants

CITY ATTORMEY'S OFriCE

LORENZQ HEAROD, CHRISTOPHER
HEAROD and BARBARA HEAROD,

: : APPLICATION FOR LEAVE TO
PRESENT LATE CLAIM ON BEHALF
OF CLAIMANTS, LORENZQO HEAROD,
CHRISTOPHER HEAROD AND BARBARA
HEAROD {Section 911.4 of the
Government Code) :

Claimants; -
vs.
CITY OF SACRAMENTO, et al.,

Defendants.

o e g SRl

TC THE CLERK OF THE CITY OF SACRAMENTO:

1. Application is hereby made pursuant to Government
Code Section 911.4 for leave to preéenp<a claim foundedlon a cause
of action for personal injuries and wrongful death of decedent,
1980, for which

Lisa Hearod, which claim accrued on November 28,

a-claim was not preseﬁted within the 100 day period provided by
Section 911.2 of the Government Code. For additional~qiréumstances
relating to the cause of action, reference is made to the proposed
claim attached to this application. |

2. Through inadvertance and mistake, this claim was

presented to the Clerk of the City of Sacramento, on or about the
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102nd day following accrual of thevéforesaid cause of action.

{| However, the City of Sacramento has not been prejudiced by the two-

day delay in filing the required claim, all is more particularly
shown by the attached Declaration of Mark J. Batt.

3. This Application is being presented within a reasonabl
time after the accrual of this cause of action, as more particularly
shown by the attached Declaration of Mark J. Batt.

WHEREFORE, it is respectfully requested that this
Application be granted and the attached proposed claim be received
and acted-upon in accordance with Sections 912.4, et seq of the
Government Code. |

DATED : September 3, 1981

RAND AND GOODCHILD

1
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DECLARATION OF MARK J. BATT

!
!

I, Mark J. Batt, declare as follows:

i , .
I am an attorney at law, duly licensed to practice before

H all Courts of the State of California and am associated with the

law firm of Rand and Goodchild, counsel of record for the claimants
herein, Lorenzo Hearod, Christopher Hearod and Barbara Hearod. The
within claim relates to an occurrence which occurred on or about

| November 28, 1980 in the vicinity of.24th Street near Sutterville
Road near Hughes Stadium in the City of Sacramento. At that time
and piace, an automébile went out of control on a sharp curve and
struck a number of pedestrians approaching Hughes Stadium on a
sidewalk. Among those pedestrians strﬁck was the decedent, Lisa
Hearod, who died within hours of the incident.

The decedent, Lisa Hearod, was seventeen vears of .age at
the tiﬁe of her death. She was £he student body president of her
high school and was actively-employed. Oof éourse, Lisa's death
had a devastating effect upon her parents and family. Understand-
ably, a substantial pefiod of mourning and grief followed the

incident. In fact, a substantial portion cof the 100 day claim:

| period had passed before counsel were consulted. Thereafter,

investigation was commenced, which was quite extensive by reason
of the aggravating nature of the incident. Interestingly, . the
Sacramento Police Department conducted an intensive investigation
into the incident and presented the matter to the District
Attorney's Office which_procéeded to file a criminal complaint
alleging vehicular maﬁslaﬁghter against.the driver of tbe vehicle.’

Thereafter, claimant's counsel learned that the defendant
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| would competently testify thereto.
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driver would possibly contend in defense of the criminal action that
she lost-control of the vehicle due to a defective and dangerous
condition of the roadway at or about the point of'the accident.

That was the first indication that a dangerous condition on property
owned by a public entity could possibly be a proximate cause of

Lisa Hearod's death and other injuries asserted by-thesé claims,
Immediately thereafter, on March 9, 1981, claims were prepared and
submitted to the City Clerk's officé in Sacramento. Attached

hereto is a copy of said claim. Thereafter, on March 20, 1981,

the City Clerk responded, indicating that the claim had beén rgceive
on March 12, 1981, a few days after the‘100 day claim period had
paséed. A copy of that letter is attached hereto.

Inasmuch as claimant's have attempted to comply with the
provisions of Government Code Section 911.2 and did, in fact, submit
a claim within a few days after notice of a possible cause of
action against the City of Sacramento and, also, within a few days
after the 100 day period had lapsed, and, furthermore, inasmuch as
there can certainly be no prejudice to the City of Sacramento by
this delay because of the Sacramento foiice Department énd District
Attorney's office have conducted an exténsive investigation into the
incident, it is respectfully submitted that there can be no preju-
dice shown by this responding entity and that this Application for
leave to present a late claim should be received and acted upon in
accordance with applicable provisions of the Government Code.

I declare under penalty perjury that the foregoing is

true.and correct and that if called as a witness herein I could and

Executed on September 3, 1981
at Sherman Oaks, California.

s
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CITY OF SACRAMENTO

LORRAINE MAGARA

OFFICE OF THE CITY CLERK CITY CLERK
915 1 STREET SACRAMENTO, CALIFORNIA 96814 .
CITY HMALL ROOM 203 TELEPHONE (7€) 443-5426

March 20, 1981

Gary Rand

Law Offices of Schermer & Rand
16233 Ventura Blvd, Suite 1210
Sherman Oaks, CA 91403

RE: LORENZO HEAROD, CHRISTOPHER HEARGD and BARBARA HEAROD, Claimants

Dear Sir or Madam:

We are returning the aforementioned ciaim against the City of Sacramento which was
received in this office on 3-12-81 .

California State law requires claims against a public entity be filed within one
hundred days from the date of action giving rise to the claim. The City Attorney's
Office has advised us that the aforementioned claim's cause of acticn accrued on
or before 11-28-81 - Therefore, the aforementioned claim was not timely filed.

If you wish to refile this claim, you must also submit an application for leave to
present a late claim stating why your claim was not timely filed. If you wish to

do so, you should act promptly in order to preserve other rights under the Califor-
nia Government Code.

/1

|/orraine Magana
ity Clerk

Sincerely,

LM/wm
cc: City Attorney
Finance Admin (2)

Enclosure
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Qb CLAIM AGAINST THE CITY OF SACRAMENTO
_ Lorenzo Hearod, Christopher Hearcd
“You ‘ave hereby notified that (1y/and Barbara Hearod , + whose Post
\'b)‘-
'OMJCG address 1s (2) 3415 Grasswood i 03

claims damages from the City of Sacramento in the amount, coﬁputed as of the date of

the presentation of this claim, of (3) 3$€Xcess of . This claim is based upon {4)
' . .l .
KX Personal injury; { } Property damage'or loss; (X¥% Other, specify ESEH13323§Elves

personal
and deceased daughter's/which caccurzl-'cla?dj ohlor about (5) 11 , 28 / 80, in

tne vicinity of {6y 24th Street near Sutterville Rd. /Eypmr the following

circumstances: {7) Deceased (Lisa Hearod DOB: 9/2/63) Was walking with friends an

relatives at above location. While walking towards Hughes Stadium and at al
times remaining on the northern sidewalk, & motor vehiéle attempting to

negotiate the 118'.27" radius curve struck a guard rail and then left the

_‘Egad*af—aﬂé“eﬁfefeé—the_STdEWHTk"Ht"tﬁE‘pUIHt“thE_guafﬁ_féiI___a_a_K_11lng
Ms. Lisa Hearod

The name of the City employee or employees causing the claimant’s injury or loss under
the circumstances described is (8) while still under investigation, the public

officials or employees responsible are those who have a duty to properly -
destgmruvadways, POSt proper warning signs and
protect pedestrians from knawn risk of harm ©F is unknown to the claimant.

The injuries to the claimant, (if any), as far as known at the date of presentation

of the cl c iste of {9) Medical bill from U.C. Davis Medical Center (2799.97)

aim cons
amedic (bill unknow uneral expenses (unknown), personal clothin
?25 0.00), pain and su%%ering, loss gf consértlum ). P - 9

The amount of damages claimed as of the date of this claim is computed as follows:
Camages incurred to date (Itemized):

(10) U.C. bavis Medical Center ($2, 799 97, funeral $ 5,299.97
approxXimately 52,50

paramedic approx ngO), clothing {5200} $ 500,00

pEYyThiatrist, Drs. Jenkins & Hoag
Estimate propsective damages as far as known:

(11) future medical ! - ' $2,000.00

loss to family, pain and suffering $ within Superior
| Court Jurisdiction
(12) TOTAL AMOUNT CLAIMED as of presentation date of claim $ in excess of
$15,000.00

All notices and communications with regard to this claim should 'be sent to claimant

at (13) _ Gary Rand, Esq., Law offices of Schermer and Rand, Inc
15233 Ventura Boulevard, Suite 1210, Sherman Oaks, Ca. 81403

DATED: {14} March § , 1981 @V
{(15) SIGNED: o

HTalmant, or

Attorney for Claimant
Gary Rand of Schermer and Rand, Inc.
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CITY OF SACRAMENTO

LORRAINE MAGANA

OFFICE OF THE CITY CLERK CITY CLERK
915 | STREET SACRAMENTO, CALIFORNIA 85614
CITY HALL ROOM 203 TELEPHONE (916) 448-5426

September 30, 1981

Rand & Goodchild

Professional Law Corporation

15233 Ventura Boulevard, Suite 1210
Sherman Oaks, CA 91403

Attn: Mark J. Batt

RE: APPLICATION TO FILE A LATE CLAIM ON BEHALF OF LORENZO, BARBARA
AND CHRISTOPHER HEAROD, DATE OF ALLEGED INCIDENT: 11-28-80

Dear Mr. Batt:

You are hereby notified that your application for leave to present‘a late
claim on behalf of Lorenzo, Barbara and Christopher Hearod was denied by
the Sacramento City Council on September 29, 1981.

The application was reviewed and duly considered. The reasons given for
the failure to file a claim within the time period provided by the Calif-
ornia Government Code were determined to be insufficient, and did not

meet the requirements of the Code for relief from the claim filing require-
ments. :

Accordingly, I must inform you that your application is rejected.

Sincerely,

orraine Mafana
City Clerk

LM/mm/28
cc: City Attorney
WARNING

If you wish to file a court action on this matter, you must first petition
the appropriate court for an order relieving you from the provisions of
Government Code Section 945.5 (Claims Presentation Requirement). See Govern-
ment Code Section 946.6. Such a petition must be filed with the court
within six months of the date your application for leave to present a late
claim was denied,

You may seek the advice of an attorney of your choice in connection with this
matter. 1If you desire to consult an attorney, you should do so immediately.
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" Attorneys for Claimants

AALORENZO'HEAROD,FCHRISTOPHER'.
- HEAROD and BARBARA HEAROD,

iy ——

TO THE CLERK OF THE CITY OF SACRAMENTO: |

' .Code Section 911.4 for leave to present a clalm founded on ‘a cause

_ presented to the Clerk of the Clty of Sae;amento, on or about the

. 28

" (SPACE BELOW FOR FILING STAMP ONLY)

RAND AND GOODCHILD - GOy w2 LA 6
_ APROFESSIONAL LAW CORPORATION . - it
SUITE 1210 CTy OF JLCHABENTD

15233 VENTURA BOULEVARD -
SHERMAN OAKS, CALIFORNIA 91403 Qe
(213) 907-150Q - (213) 872-2400 ) yLF B

{2 41 PH '8
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APPLICATION E@R,LEAVE TO
PRESENT LATE CLAIM"ON:BEHALF
OF CLAIMANTS, LORENZO HEAROD,
CHRISTOPHER HEAROD AND BARBARA
~HEAROD (Section 911.4 of the

- Government Code)

Claimantsy.
VS5S.
CITY OF SACRAMENTO, et al.,

Defendants.

e N Tt M M Sl Mt St N St Sty

1, Appllcatlon is hereby nade pursuant to Government

of action for‘personal injuries and wrongful death‘ofAdece@ent,
Llsa Hearod whlch clalm accrued on November 28, 1980 for whiCh

a clalm was not presented within the 100 day perlod prov1ded by
Sectlon 911.2 of the‘Government Code. For addltlonal circumstances
relating~t6'thetcause‘df aCtion, reference is:mede'to the proposed
clalm attached to this appllcatlon.

.2.’ Through 1nadvertance and mlstake, thlS clalm.was

;1-l | M%i/,aﬂ



O ~2 O bk o R

T T T =
W ® 1 @A s N D O

20
21
22
23
24

25

26
27 |

- 28

¥ ;
3 AN b
s

Ll

i _. . , . .;L - "'t ’ » ) . » . N
102nd day following accrual of the aforesaid cause of action.

[

However, the City of Sééramentbihaé ndt been prejudice&iby the two-
day delay in filing the required claim, all ds more particularly .
shown by the attached Declaration of Mark J. Batt.

3. This Application is being_presented within a‘reasonab;t

time after the accrual of this cause of action, 'as more particularly|

shown by the attached Declaration of Mark J. Batt.

| WHEREFORE, it is respectfully requested that this
Application be.granted and ﬁhe attached proposéd claim be received
and acted'upén‘in accordance with Sections 912.4, et égg of the
Government Code. - |
DATED September 3, 1981

RAND AND GOODCHILD -
Attorneys for Claimaits :

Al

T
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I, Mark J. Batt, declare as follows: /

I am an attorney"at law, duly licensed to practice before

all Courts of the State'of California and am associated with the

law firm of Rand and Goodchild, counsel of .¥ecord for the élaihénts

herein, Lorenzo Hearod, Christopher Hearod and Barbara Hearod. The

Withiﬁ‘claim'relates to an occurrencé'which'dccurred on or about
November~28,_1980 in the vicinity of 24th Street near Suttefville
Road ﬁeér Hughés Staaium_in the City of Sacraméﬁto. Atlthat tiﬁe
and place, an automobile went ogt of control on a sharp curve and
struck a number of,pedeétrians approachiﬁg Hugﬁes Stadiuﬁ bn aA
sidewaik; ’Among those pedestrianslstrﬁcklwas the decedent, Lisa
Hearoa; who died within hours of the\incident.

The decedenté»Lisé Hearod,'was seventeen years‘Of-age_at
the ti%e of her death. She was the student body president .of her
high school -and was actively employed. Of course, Lisa's death
had a éevastating effectrupon her parenﬁs and family. Understénd—
ably, a substantial period of mournihg and grief follow¢d the |
incident. In fact, a substantial portion of,the 100 day Glaim:

period had passed before counsel were consulted. Thereafter, -

-investigation was commenced, which was quite extensive by reason

of the aggravating nature of the incident. Interestingly, the
Sacramentc Police Department conducted an.intensive investigatign

into the incidenfqand presented the matter to the Distribtu

| Attorney's Office which pfoceeded to file a criminal complaint -

alleging vehicular manslaughter against the drivér of the wvehicle.

Thereafter, claimant's counsel learned that the defendant
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she lost control of the vehlcle due to a defectlve and dangerous

That was the first'indidation“thata.dangerouS'conditionvon property

R TS B S I

*hereto is a. copy of sald clalm Thereafter,-on March 20, 1981}

thlS delay because 7 the’ Sacramento Police Department and DlStrlCt

 Executed on September 3, lBBlA

driver would pos51bly contend in defense of the criminal actlon that

condition of the roadway at or about the point of the accident.

owned .by a public entigy could possibly be a proximate cause of
Lisa Hearod's deatﬁ3gnd other injuries asserted‘by-these claims.
Immedlately thereafter, on March 9, 1981, claims were‘prepared and
submltted@todthe CltV Clerk s offlce in. Sacramento.o Attaened

‘* ,fjpe ‘ o :

the Clty Clerk responded ;nd;catlng that the claim had been recelva

N’

on March 12, 1981 a few days‘after the 100 day Cla1m~perlod had
passed. A copy of that letter g attached hereto. | o
Inasmuch. as clalmant s have attempted to comoly w1th the
prov151ons of Government Code Sectlon 911.2 and dld, in fact, submlt
a claim w1th1n a few days after notice of a- p0551ble.cause of .
actlon aqalnst the City of Sacramento ‘and, also, within a few days

after the lOD day perlod had lapsed and furthermore,’inasmuchhas

there -.can certalnly be no prejudice to the City of Sacramento by

Attorney's offlce have conducted an extensive investigation 1nto the
incident, it is rESpecthlly submitted that there'can be no'preju-
dice ‘shown by thlS respondlng entlty and that this AopllcatLOn for
leave to present a late claim should be recelved and acted upon in
accordance w;th applicable prov;slonsjof the Government Code.
I~declare'under'penalty perjnr§ tnat tne.fcregoing is
true and correct and that if called as-a witness herein T conld and

would competently testify thereto,

at Sherman Oaks, Callfornia.r o

MARK/J. BATT
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CITY OF SACRAMENTO

LORRAINE MAGANA

OFFICE OF THE CITY CLERK CITY CLERK
915 | STREET SACRAMENTO, CALIFORNIA 95814
CITY HALL ROOM 203 TELEPHONE (916) 449-5428

March 20, 1981

Gary Rand

Law Offices of Schermer & Rand
15233 Ventura Blvd, Suite 1210
Sherman Oaks, ?A 91403

RE: LORENZO HEAROD, CHRISTOPHER HEAROD and BARBARA HEAROD, Claimants

Dear Sir or Madam:

We are returning the aforementioned claim against the City of Sacramento which was
received in this office on 3-12-81 |

California State law requires claims against a public entity be filed within one
hundred days from the date of action giving rise to the claim. The City Attorney's
Office has advised us that the aforementioned claim's cause of action accrued on
or before 11-28-81 . Therefore, the aforementioned claim was not timely filed.

If you wish to refile this claim, you must also submit an application for leave to
present a late claim stating why your claim was not timely filed. If you wish to
do so, you should act promptly in order to preserve other rights under the Califor-
nia Government Code. ' - '

Sincerely,

o)

orraine Magéna
ity Clerk

[#]

© LM/mm

cc: City Attorney
Finance Admin (2)

Enclosure
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CLATM AGAINST THE CITY OF SACRAMENTO

| !

. Lorenzo Hearod, Christopher Hearod '
_;\You \Qve hereby notified that (1)/and Barbara Hearod , whose Post

ffnlc@ address is| {(2) 3415 Grasswbod Drive, El |[Sobrante, Ca. 94803
' |

clalms damages from the City of Sacramento in the amount, computed as of the date of

the presentation of this claim, of {3) sexcess c3f‘ This claim is based upon  (4)

! i

KX Personal inijury; () Property damage or loss; (XX Other, specify ggf*jffgi?elves

ers
and deceased daughter sARuch%i%%ré&gon or mxnm (sy 11 -, 28 s 80, in

the vicinity of (6) 24th Strel—:'t near Sutterv1lle Rd., /Bﬁ"p{iﬁﬁir the fOllOWlng

circumstances: (7) Deceased {LlsaIHearod DOB.,9/2/63] was walking with friends anc

relatives at above Jocation. While walking towards Huches Sta
times remaining on the northern sidewalk, lg netor vph1§1p affpgingﬁn%oat al

negotiate the 118'.27" radlus curve struck a:guard rail and then left the

-—4@adwayFaadweﬁ%efed—the—sr&ewa&k—at_thEP@mnrﬂTTiETQﬁara Tall ended Killing
Ms. Lisa Hearod

I [ ‘ o .
The name of the City employee or’employees causing the claimant’s injury or loss under

the circumstances described is (8) while still under: investigation, the public

officials or employees responsible are thcse who have a duty to properly
desTgn roadways, POSL DIOREr warning signs and |
protect pedestrians from knawn risk of harm ©F is unknown to the claimant.

The injuries to the claimant, (if any), as far as known at the date of presentation

of the Clalm consists of (9) medl(.-al blll from U.C. Davis Medical Center (2?99-9?)

amedic (bhill unknow uneral expeéenses (Uunknown) , perso i
?SEOO 00}, pa%n and du%£er§ng, loss gf consértlum P nal cloth;ng

The amount of damages claimed as of the date of this claim is computed as follows:

Camages incurred to date (Itemized):

(10) .U.C. Davis Medical Center ($2"799 97, funeral$ 5,299.97
TUXImHtElY

app , 50 .
paramedic (approx_ 2150], clothlng ($200) $ 500.00

psycn1atrist, Drs. Jenkins & Hoag
Estimate propsective damages as far as known

-

(11) future medical . ‘ $2,000.00

loss to family, paln and suffering - s within Superior
! 1 ,| I Court Jurisdiction
{12)|TO‘FAL AMOUNT! C‘LAIMED as of presentaltlon date of claim $ in excess of
- { e ©515,000.00
All notices and communications with regard to this ﬁlaim should 'be sent to claimant
at (13} Gary Rand, Esq., Law offices of Schéermer and Rand, Inc
15233 |Ventura Boulévard, Suite 1210, Sherman Oaks, Ca. 91403

| . R e\

- S
DATED: (14} March 9 1981

'(15) SIGNED:

ETaimant, or
[ L b Attorney for Claimant
' Gary Rand of Schermeﬁ and Rand, Inc.
| L U

J




