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Honorable Members in Session:
SUBJECT: HUMAN RIGHTS/FAIR HOUSING COMMISSION
ANTI-DISCRIMINATION POWERS
SUMMARY

Attached is the report entitled "Housing Discrimination in Sacramento County"
which was developed by the Human Rights/Fair Housing Commission last spring.
Also attached is various supportive documents and staff analysis.
Because of the high level of discrimination activity disclosed in the report,
the Human Rights/Fair Housing Commission recommended that it's
anti-discrimination enforcement powers be enhanced. The Board of Supervisors
requested that the County Executive seek review and advice from various
agencies. The City Manager's Office was asked to review the report and
comment on the recommendations. Attached is the memorandum from the
City Manager's Office.
On May 15, 1990, the Board of Supervisors approved the County Executive's
recommendation as outlined in the attached materials.
BACKGROUND

The Transportation and Community Development Committee is being asked
to review the report, staff analysis and recommendation and to forward a
recommendation to the full City Council.

•

Housing is one of the critical areas of the work program for the Committee
which has been identified by Committee Chairperson Joe Serna, Jr. In this
regard, the proposed anti-discrimination enforcement powers for the Human
Rights/Fair Housing Commission should be reviewed within the context of
the other housing initiatives which the Committee will be considering.
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FINANCIAL IMPLICATIONS

One of the recommendations in the attached report asks for detailed costs
estimates for implementation of each of the three alternatives.
As more financial information is known, it will be provided to the Committee.
POLICY CONSIDERATIONS

A change in the thrust of the Human Rights/Fair Housing Commission role
is being proposed. This has policy implications. Because of the degree of
housing discrimination evident in . Sacramento County, increased
anti-discrimination enforcement powers are being recommended.
The City Attorney's Office has reviewed the power to sue and issue subpoenas
and commented on potential City/County liability. The City Attorney has
advised that both powers could be granted to the Human Rights/Fair Housing
Commission, but the existing Joint Powers Agreement would have to be
explicitly amended to provide for such. With respect to liability the City
Attorney's Office further opines that the City and County are not directly
liable for Commission activity.
MBE/WBE

There are no direct MBE/WBE consideration in this item.
RECOMMENDATION

It is recommended that the Transportation and Community Development
Committee take the following action:
1.

Conceptually approve a more proactive role for the Human Rights/Fair
Housing Commission in the enforcement of anti-discrimination housing
laws.

2.

Added anti-discrimination enforcement activity will be limited to
alternatives 1, 2, and 3 as outlined in the attached memorandum
and are subject to the following:
a. detailed cost estimates for implementation of each
of the three alternatives as well as funding sources;
b. the development of a detailed criteria for the use of
subpoena power and;
c. the development of a clear process which outlines how
each of the alternatives will be used..
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3. Full implementation of alternatives 1, 2 , and 3 should be considered
within the context of the City's budget process as it is anticipated
that some of the funding will be provided by the City of Sacramento.
Respectfully submitted,

DAVID R. MARTINEZ.
Deputy City Manager

Recommendation Approved:
tiO*
Walter J. Slipe
City• Manager
Person to contact to answer questions:
David R. Martinez, 449-5704

All District
May 29, 1990

COUNTY OF SACRAMENTO
CALIFORNIA
For The Agenda Of:
May 15, 1990
To:

Board of Supervisors

From:

County Executive's Office

Subject:

HOUSING DISCRIMINATION REPORT

RECOMMENDATION:
1) Conceptually approve a more proactive role for the Commission in the
enforcement of anti-discrimination housing laws.
Added anti-discrimination enforcement activity will be limited to
alternatives 1, 2, and 3 as outlined in this. memorandum and are subject
to the following:
a. detailed cost estimates for implementation of each of the three
alternatives as well as funding sources;
b. the development of detailed criteria for the use of subpoena power;
c. the development of a clear process which outlines how each of the
alternatives will be used.
3) Full implementation of alternatives 1, 2, and 3 should be considered
with the context of your Board's 1990-91 budget hearings as it is
anticipated that some of the financing will be forthcoming from
Sacramento County.

BACKGROUND:
Last spring (May 1989) the Human Rights/Fafr Housing Commission (HR/FHC) submitted to the-Board.of Supervisors a report entitled Housing Discrimination in
Sacramento County and the Commission's Joint Powers Agreement. At the request
of the Board the Housing . Discrimination Tort ia-X4reement were then circulated to the City Attorney, County Couns el,
for review and com• ment.. The County Executive requested. Sacramento 'Housing and Redevelopment
Agency (SHRA) staff to comment on the. proposal also. The County Executive was
then responsible to schedule the matter before the Board of Supervisors for
policy consideration. Each of the agencies or departments requested to review
the document have now prepared their responses. (attached).

DISCUSSION:
The Human Rights/Fair. Housing. Commission submitted a report requested by the
Board of Supervisors on the nature - and degree of housing discrimination in
Sacramento in May 1989. The Board. of Supervisors also. requested, at
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approximately the same time, the Commission to consider the policy issue of
whether or not the Commission's Joint Powers Agreement should be amended to
allow for the filing of discrimination suits and/or other types of relief. The
Board's request was precipitated by a recent Commission housing audit which
found a variety of forms of discrimination against families with children at 63
percent of sites investigated,.
'

The existing Joint Powers Agreement empowers the Commission to investigate,
mediate and conciliate complaints. Under the current Agreement, the Commission
cannot subpoena, litigate complaints or enforce the Housing Discrimination Ordinance.
The Commission's report outlined five alternative means of assisting in the
resolution of housing- discrimination complaints. Each alternative increases the
proactive nature of the Commission in the resolution of housing discrimination.
The five alternatives are as follows:
1) Commission as sole complainant in a complaint filed with the State
Department •of Fair Employment and Housing.
2)

Commission granted power of subpoena.

3) Commission as co-plaintiff in litigation.
4)

Commission as litigating agency.

5) Commission as enforcement agency for Housing, Discrimination Ordinance.
The Commission has recommended. that alternatives 1, 2,, and 3 be adopted and
implemented.
As indicated earlier in this 'memorandum, the City Manager, SHRA staff, City
Attorney, and County Counsel have all reviewed and commented on the proposals.
The City Manager's office generally supports alternatives 1, 2, and 3, citing a
need for more to be done to resolve housing discrimination. With respect to the
Commission as a co-plaintiff or the litigating agency; the City Manager's office
suggests that the Board of Supervisors and City Council be advised before law-.
suits are initiated.
The City Attorney's office has reviewed the power to sue and issue subpoenas and
commented on potential city/county liability. The City, Attorney has advised
that both powers could be granted to the Human Rights/Fair Housing Commission,
but the existing Joint Powers Agreement would have to be explicitly amended to
provide for such. With respect to liability the City Attorney's office further
opines that the City and County are not directly liable for Commission activity.

h

HOUSING DISCRIMINATION REPORT
Page 3

SHRA staff reviewed a number of items including the Commission's mandate and
scope of powers, legal considerations. , any duplication of effort, ramifications
of the use of new powers, potential costs and financiRg and the use of similar
powers by commissions in other jurisdictions. .
Agency staff supports an expansion of the powers of the Commission as requested,
(alternatives I, 2, 3), subject to the following:
1) Independent legal opinion about the ability of the Commission to act on
alternatives No. Ito 3. Some thought is also needed on the possibili, ty of an appeal process for landlords, and/or the possible legal ramifications to the city and County if landlords fight subpoena authority
or wager countersuits.
Detailed criteria which must be satisfied before commencing any of the
three alternatives. •A clear process must be developed and outlined
which limits use of any of the three alternatives to cases in which
other avenues of resolution have been tried and found to be unsuccessful. Use of subpoena power should be clarified and defined.
3) Detailed cost estimates for implementation of each of.the three alternatives and a complete budget proposal which includes proposed funding
for those alternatives.
4) Survey of the scope of powers of other public Fair Housing Commissions.
County Counsel has provided a very comprehensive, thorough and detailed legal
analysis on the Commission's authority to affirmatively enforce antidiscrimination housing laws. For purposes of his analysis, the five alternatives are grouped into three basic recommendations:
• That the Commission be granted to power to issue subpoenas pursuant
to its investigation of housing discrimination complaints,
b. That the Commission be authorized to file suit, whether through
initiation of complaints with the State Uepartment of Fair Employment and Housing or otherwise, to redress housing discrimination;
and/or
c. That the City and County enact a "commission-form" of discrimination enforcement program under which complaints are heard and
resolved by a commission, monetary and injunctive relief is ordered
by a commission, and the orders are enforced in court.
Mr. Elam concludes in his memorandum that (a) and (b) above (subpoena power and
the ability, to file suit) could be delegated to the Human Rights/Fair Housing
Commission. With respect to the creation of a "commission-form" of
anti-discrimination regulatory process, that is, in his opinion, preempted by
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existing state law. This item has not been recommended by the Commission nor
any of the other commenting agencies. Mr. Elam suggests that if the Council and
Board opt to provide the HR/FHC subpoena power and the ability to file suit,
that final approval for initiation of such action should be vested in the Board
of Supervisors.
Finally, the County Counsel advises that both retained and additional regular
full-time employed counsel would be necessary to expand the authority of the
Commission.
The range of cost for both retained and employed .Counsel, in his estimation,
would be $135,000 to $185,000 per annum.

POLICY CONSIDERATIONS:
The fundamental policy consideration is, "is it in the public interest for the .
City-County Human Rights/Fair Housing Commission to become more proactive and
affirmatively enforce anti-discrimination housing laws?" The City Manager's
office and SHRA staff conclude that it is. The City Attorney and County Counsel
advise that it is legally permissible to broaden the authority of the Commission
within certain limitations. Your staff concurs with the Agency and the City
Manager; however, we too . would like to see additional information developed
relative to the cost of implementing alternatives 1, 2 and 3. The most expensive items will be'retained and employed counsel. We would like to know what
type of cost-sharing formula the Commission would propose (City-County, CityCounty-SHRA), or other funding sources if they are available.
Further, before final action is taken to implement the recommendations, we concur with agency staff that criteria should be established relative to the use of
subpoena power and when to file suit. It would also be helpful to be aware of
the scope of powers of other Fair Housing Commissions.
Respectfully submitted,

APPROVAL RECOMMENDED:

AR CASS Y Administrat
Administration and Finance Agency

IA H.
CHTER
County Executive

JSOF:cj (afal2009)
Attachments
cc: City Manager
City Attorney
SHRA.
:Human Rights/Fair Housing Commission
• County Counsel

SACRAMENM
HOUSING AND REDEVELOPMENT
AGENCY

•

MEMORANDUM
e-rt- mli. r 7) 192-9

To:

2rian H. Richter - County Executive
O'Farrell - LAFCO
Walter J.. Slipe - City Manager
David R. Martinez - Deputy City Manager
L.B. Elam - County Counsel
James P. Jackson - City Attorney
Diane Balter. - Deputy City Attorney
John

. From:,

Re: 4

bert E. Smith
xecutive Director
Sacramento Housing and Redevelopment Agency
Housing Discrimination Report

In May of this year, the Human Rights/Fair Housing Commission
submitted to the Board of Supervisors. its report, Housing
Discrimination in Sacramento County and the Commkgsion's Joint
Power Agreement.
The Board directed that this report be submitted to the City
Attorney, County Counsel, County Executive and City Manager for
review, and that the County Executive schedule the matter before
the Board prior to budget hearings
The County Executive has requested that SHRA staff prepare comments
for circulation to the other offices, in order to coordinate the
review process.
Enclosed are: .SHRA's. comments. In addition, I am also distributing
comments sent to us by David Martinez, Deputy City Manager, which
will be incorporated into the final review. Please call Laura
Sobottka with your changes (440-1328) and/or mail her your marked—
up copies.
We ask in particular that the City Attorney and County Counsel
comment on the legal issues surrounding the implementation of
Alternatives #1 - 3.
We were. not able to make the-budget hearing deadline, but. need to
have- your comments soon as possible so that the presentation can
be put on the'Board.'.wcaiender.
If you have any questions please feel free to call me at 440 1333.
INA .0 MI".
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SACRAMENTO'
HOUSING AND REDEVELOPMENT
AGENCY

1:111MAN_RIGHTS/FAIR HOUS/UG" COMMISSION
hiszugirtg Discrimination,. Report
SHRAcomments
;

September 1989.:
The following are the Sacramento Housing; and Redevelopment Agency's
comments on the Human Rights/Fair Housing Commission's. report,
Housing Discrimination in Sacramento_Countv and the Commission's
Joint Powers Agreement.
Background
The Commission submitted its report to the Board of Supervisors, in
May Of this. year. The Board had requestedthsCommission.to repOrt
on the extent of housing discrimination in Sacramento and the
question of whether the Commission's. Joint PowersAgreement Should
be. amended to allow for the filing of discrimination suits and/or
other types of relief. The Board was prompted to make this request' .
after hearing: the results of a recentCOmMissiOn housing. .audit.,.
which .foUnd at least one form of discrimination against families.
with children- at 6396 of the sites inVestigated •

The Commission's, current. Joint Powers Agreement. regarding housing
discrimination empowers the Commission to investigate, mediata, and
conciliate , complaints.. The Commission' explored several
alternatives which may assist it-, irvr resolving housing
discrimination complaints- The alternatives were.. as follows.:;

'Alternative $1:

Commission- as a, Sole Complainant.in - a, .
Complaint filed with the State Department of Fair Employment'
and Housing. (DFEH)

Altaznatixft_Az:

Commission Granted; Powerof Subpoena

Alternative $3: Commission as a Co-Plaintiff in Litigation
Alternktive $4: Commission as a. Litigating Agency
Alternative 05:
Commission as Enforcement
Housing Discrimination Ordinance

Agency for a

The Commission recommended that - Alternatives $1, 2' and I be'
adopted. While Agency staff in general' supports expandins the
powers of the . Commission., staff suggests, that. further information .
is needed on the Commission's-legal ability' ta pursue. the. second
1,
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and third Alternatives, that specific criteria be developed for use
of each of the three Alternatives, and that the,. Commission clarify
Cost and funding: issues, before the Council and Board proceed
further.,
A)

Commission's Mandate and Scope of Powers

The Commission is sometimes frustrated in fulfilling its mandate
to investigate, mediate and conciliate complaints when it
encounters landlords who refuse' to give out information or are
unwilling to participate in - any.sort of conciliatory process
The primary reason for adopting Alternatives $1 - 3 would not be
to expand the Commission's mandate and Change the, focus of the
organization into one of a.litigating agency. .Instead, the purpose.
would be-to equip the Commission with.more tools to carry out its
current focus, that of education, outreach', technical assistance,
investigation and mediation of .fair housing problemsIf the Commission had the power to act upon an investigation by
issuing a subpoena or by registering a complaint with the DFEH,
landlords may be more willing to negotiate before the problem
escalated to the point where those actions were necessary. The
outcome of these negotiations may in fact reduce the number of
cases that are litigated.
B)

Legal Issues

The legal issues surrounding the adoption and implementation of
the Alternatives need to be explored more fully. Staff still has
some questions regarding the legal abililty of the Commission to
sue and to issue subpoenas. In addition, any possible legal
repercussions to the City and County should be thought through and
addressed. For example, would it be likely that a,landlord who is
sued by the Commission will file- a. countersuit not only against the
Commission but against the City or County?
C)

Redundancy' on Current Avenues of Redress ,

The proposed new. powers are. not" intendedto be redundant to the
means of recourse currently available through other agencies or
organizations, such as- DFEH and- Legal. Services of Northern
California. The new .powers woUld compleMent'the services already
offered by other organizations. • Our conversations with DFEH and
Legal Services staff indicate that they are supportive of
strenghthening. the Commission's , ability to act forcefully upon
discrimination complaints.
For example, under Alternative - Ot,the Commission could:be a sole
complainant' in a DFEH complaint. Although any individual can file
4 complaint 'with DFEH, often for various reasons the- person is
unwilling to do 'so or to complete , the process once the filing has
been made. Especially in a-case. where. several complaint8 have been
2

registered with the Commission against a certain, landlord, the
Commission wants to be able to follow through with the State
process, Serving as sole complainant would achieve this goal.
Similar reasoning applies to the Commission being allowed to act.
as a co-litigant.
Using another example, organizations , such as Legal Services of
Northern California usually refer any housing discrimination
complaint to the Commission first, zo that the Commission • can
determine whether or not a valid complaint eXiSts and gather
evidence necesdary to comMence , litigation.
Sometimes the
Commission's- investigation must .entail
cross-checking , the.
landlord's files to see if, based on such evidence as a detectable
pattern in applications which have been denied, the likelihood of
discrimination exists. Currently . , if the landlord is unwilling to
give out the required information voluntarily, the. Commission's
investigation is impeded, and organizations such as Legal' Serviceiof Northern California are left unable to litigate a possibly valid
case.
Allowing the Commission to have subpoena'•power would
alleviate this problem.
D) Use of New Powers
The Commission estimates that it currently receives 1000 fair
housing complaints per month. However, the Commission indicates
that it will not choose to be a sole complainant in a DFEH case
(Alternative *1) or a co-plaintiff in litigation (Alternative *2)
more than two or three times a year. Subpoena powers would be used
somewhat more often.
We recommend that very specific criteria be developed which would
determine when the Commission would use any of the three proposed
new powers. These criteria should be approved by the Council and
Board before the Joint Powers Agreement is amended. Criteria
should be along the lines mentioned in the Commission's report,
i.e. the landlord has established a pattern and practice of
discrimination or the case is particularly egregious.
The criteria should include restrictions on when subpoena power
could be used. The criteria should clarify which records can be
subpoenaed and what type of appeal procedure the landlord would
have if they feel the subpoena is unjustified. We concur with
David Martinez, Deputy City Manager, that subpoenas should be used
with judicious caution and not simply to harass unpopular property
managers or landlords.
A "hierarchy of action" should be followed in responding to
complaints, so that all options are considered and exhausted before
any of the three-Alternatives j:
Every effort should
be made to. conciliate and mediate the case without the use of
stronger actions such as litigation.

Ii

We do not recommend that direct Board or Council action be sought
prior to the Commission s initiation; of a lawsuit,
, Requiring
Board/Council approval would only entangle these entities.. in
Commission. actions and diminish the effect of expanding the
.Commission's Joint. Powers Agreement, . We do recommend that the
Council and Board be informed, either by memo or executive session,
of the commencement. of litigation- Also, :regular reports should
be provided to the' City and County , on the status of all lawsuits
filed by the ComMission'

E)

Costs

We believe that the estimated costs of the three Alternatives need
to be reconsidered. Our general impression is that the estimates
are low..
For example, it remains unclear as' to hOw often any subpoenas
issued by the' Commission would need to be enforced with a court
order and how costly this process would be.
Litigation on housing discrimination issues can be time-consuming
and costly, although settlements tend to be large., SHRA staff is
concerned that the Commission' not. let. 10 the position of being.
caught in the 'middle of a 'case without the funds necessary to
complete the _legal process : , In addition,. it clearly would be
important to choose' cases. with a strong. chance of success,, so that
attorney's fees And costs , can be recouped::
The co-litigation proposal would rely on City/County or private
attorneys. To the extent that City and County staff is used,
workload impacts should be addressed. To the extent that private
attorneys are used, costs should be. a consideration.
F)

Funding

Because , of the extremely tight CDBG budget, no additional COBG
funds will be available to fund expanded activities by the
Commission, unless the , Council and Board transfer funds from other
programs. No other source , of Agency funds, is being recommended.
Additional funds necessary to implement the proposed new powers .
would need to be obtained from grants from other sources.
G)

Commissions in Other Local ities-

The Commission has a general knOwledge of the scope of activities
by private Fair Housing Commissions in other . localities, which
includes litigation. It would be useful to know about other ou4lic
commissions, especially in regard to how they use subpoena power
and whether or not they litigate.. We recommend that the Commission

research and report back to the Council and Board with this
information.
H) Summary

In general, Agency staff is supportive' of expanding the , powers of
the Commission as outlined in Alternatives *1 - 3. However,
several real issues remain outstanding. Staff suggests that the
Commission report back to the Council and Board with the following
information before- the Council and Board make a final decision on
this matter:
1) Independent legal opinion about the ability of the
Commission to act on Alternatives *1 - 3. Some thought is
also needed on the possibility , of an appeal process for
landlords and/or the possible legal ramifications to the. City
and County if landlords fight, subpoena authority or wager
countersui ts
2) Detailed criteria which must be satisfied before commencing
any of the three Alternatives'. A clear process must be
developed and outlined which limits use of any of the, three
Alternatives to cases in which other avenues of resolution
have been tried and found to be-unsuccessful. Use of subpoena
power should be clarified and defined.
3) Detailed cost estimates for implementation of each of the
three Alternatives and a complete budget proposal which
includes proposed funding for those Alternatives.
4) Survey.of the scope of powers- of other public Fair Housing
Commi ssi ons

5
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MEMORANDUM
TO:

Walter J. Slipe, City Manager

SUBJECT: HUMAN. RIGHTS/FAIR HOUSING COMMISSION. REPORT ON HOUSING
DISCRIMINATION

As per your request, I have reviewed the attached report. My comments are as follows:
Based on the findings of the most recent housing audit, there appears to be a need for
more to be done in the area of minimizing housing discrimination.

do

ternatives, 1, 2 and 3 as outlined in the attached report are the least costly to implement
would make the Commission a more pro-active organization in the field of housing
crimination. By approving the three recommended alternatives, the City and the County
would change the thrust of the Commission from one primarily involved with studies and
some housing discrimination complaint investigation to one which gets directly involved
in litigation and has the power to subpoena. '
While I would recommend that the City support the Commission's three recommended
alternatives,. I think that the City and the County should be advised prior to the Commission
initiating litigation. Regular reports should also be provided to the City and County on
the status of lawsuits filed by the Commission in housing discrimination cases.
If the three recommended alternatives are approved, the Commission will be thrust into
a higher public profile. This of course has both positive and potential negative aspects
to it. So long as the new litigation component is well managed and the cases chosen to
litigate are ones having maximum impact then the new role should work out positively.
However, if the program is not well managed and proper judgement is' not used in selection
of the cases to litigate, then this component could experience some difficulties.

Along the same line, subpoena power should be used judiciously so as to facilitate the
investigation process. It should not be used to harass unpopular property managers or
landlords.
Hope these comments are of help. Please let me . know if you have any questions.

DAVID R. MARTINEZ
Deputy City Manager

Report to the Board of Supervisors
on
Housing Discrimination in Sacramento County
and
The Commission's Joint Powers Agreement

Prepared by
Human Rights/Fair Housing Commission
of the City and County of Sacramento

May 1989
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EXECUTIVE SUMMARY •

The issues concerning the extent of housing discrimination in Sacramento County and the Commission's
Joint Powers Agreement are raised periodically to assess the Commission's objectives and to design
programs to effectively address fair housing issues. This examination is timely, given the Commission's
recent finding of 63% housing discrimination against families with children.
•

The recommendations which follow are the result of a study which the Board of Supervisors requested
from the Commission on the extent of housing discrimination in Sacramento and the question of whether
the Commission's Joint Powers Agreement should be amended to allow for the filing of discrimination
suits and/or other types of relief. The Board was prompted to make the request after hearing the
results of the Commission's housing audit on 'Discrimination against Families with Children in the
Sacramento Rental Market1.
Based on its research, the Human Flights/Fair Housing Commission recommends that the following alternatives to the Commission's Joint Powers Agreement be adopted in rank order
1.

Alternative #1: That the Commission be given the authority to act as a sole complainant in a
DFEH complaint
The Commission provides a` multitude of services, which include education, technical assistance, outreach, and housing discrimination complaints. Depending on the complexity of the
case, a housing discrimination complaint can consume a great deal of energy and resources
from the Commission. As a result, the Commission is injured because fewer resources are
available for education and outreach activities. Under the circumstances in which a respondent
is engaged in discriminatory behavior affecting several individuals, (i.e. pattern and practice of
discrimination), and the complainant does not pursue the complaint the Commission proposes
to act asl a sole complainant in a DFEH complaint The District Administrator of DFEH
determines if_ the complaint should be accepted..

2.

Alternative #2 That the Commission be granted the power of subpoena
The cornerstone of any complaint of housing discrimination is the ability of the agency or fair
housing group to investigate and determine if there is evidence to support the allegation(s) of
discrimination. Without the power of subpoena, a fair housing group's ability to investigate is
hindered when a respondent does not want to cooperate. Thus, a fair housing group such as
the Commission is in no position to resolve housing discrimination complaints or to initiate other
administrative remedies because it cannot conclude its investigation.

Mernative #3: That the Commission be given the authority to be a co-pdaintlf in litigation.
This alternative gives the Commission the option of initiating litigation against a respondent who
is found guilty of housing discrimination. it would clearly demonstrate that the City and County
have a vested interest in fair housing.
The actual use of each alternative is rare. What is important to note, however, is that these alternatives
are important tools for the Commission to effectively mitigate housing discrimination in Sacramento. The
challenge of addressing any problem is to have a presence and to send a clear message, i.e. that
housing discrimination will not be tolerated. In order to accomplish this objective, it is sometimes
necessary to subpoena records and/or be a part of a significant fair housing case in which a respon-

dent is held financially accountable for his/her discriminatory actions. In addition, these alternatives have
a minimal fiscal impact on the Commission and have already passed the legal challenge of the court
ro0f11.

In order to address the concerns expressed by the Board in a comprehensive manner, the Commission
also analyzed the results of housing audits, the number of housing discrimination complaints filed,
government codes, and fair housing case law. The sources of this data included the Human Rights/Fair
Housing Commission, State Department of Fair Employment and Housing, U.S. Department of Housing
and Urban Development, and the Sacramento Valley Apartment Association. The results of housing
audits covered a seven-year period from 1982 to 1988. The number of complaints of housing discrimi7
nation covered a five-year period from 1984-1988.
The results from housing audits and the number of housing discrimination complaints , filed indicate that
race/color and families with children are the most prevalent bases, of housing discrimination in Sacra
mento. These two bases of discrimination account for over 50% of the housing discrimination
complaints. t
The Commission's current Joint Powers Agreement regarding housing discrimination empowers the
Commission to investigate, mediate, and conciliate complaints. Given the extent arid types of housing
discrimination which exist in Sacramento. the Commission reviewed its Joint Powers Agreement and exi
plored several alternatives which may assist it in. resolving housing discrimination complaints. The
alternatives were evaluated against the backdrop of legal considerations, fiscal impact, and action
required by decision-makers. Of the five alternatives discussed,
Alternative #1: Commission as a . Sole Complainant in DFEH Complaint
Alternative #2: Commission Granted Power of Stkpoena
Alternative #3: Commission as a Co-Plaintiff in Litigation
Alternative #4: Commission as a Litigating Agency
Alternative #5: Commission as Enforcement Agency for a Housing Discrimination Ordinance 1
the Commission recommends that Alternatives 1, 2, and 3 be adopted. These, alternatives are recommended because there is minimal fiscal impact no Gonad with existing law, and these alternatives:
provide the Commission with additional tools in resolving discrimination complaints. .
As policy-makers the Board of Supervisors and City Counal are in a position 'to expand the role of the
Commission in responding to complaints of housing discrimination. With this expanded role, the
Commission can assist the City and County of Sacramento in sending a clear message that housing
discrimination will not be tolerated, for a threshold of tolerance other than zero merely reinforces
unacceptable discriminatory attitudes and behavior.
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• THE EXTENT OF HOUSING DISCRIMINATION IN SACRAMENTO COUNTY

In order to determine the extent of housing discrimination in Sacramento, several sources of data ;mere
used to present a comprehensive picture.
The total number of housing discrimination complaints filed are not necessarily representative of the
magnitude or type of housing discrimination which may exist The results of housing audits are more
accurate indicators of the extent of housing discrimination. If done properly, housing audits can provide
empirical evidence which is statistically significant to indicate the extent and type of housing discrimination in a given - area. This report utilizes statistical data on the number of housing discrimination complaints filed and the results of housing audits in Sacramento during a five-year period between 1984 and
1988. The sources of data include the Human Rights/Fair.Housing Commission (HR/FHC), State Department of Fair Employment and Housing (DFEH), U.S. Departmerrt of Housing and Urban Development
(HUD), and the Sacramento Valley Apartment Association (SVAA).
The data from housing discrimination complaints and housing audits indicate that familial status and
race/color are the most prevalent types of housing discrimination in Sacramento.
Of the three housing audits (two by the Commission, one by SVAA) on discrimination against families
with children in the last six years, the Commission found the highest percent (63%) of housing discrimination in its 1988 audit.
In addition, complaints of housing discrimination filed with HWFHC, DFEH, and HUD from 1984-1988
show that familial status and race/color account for over 50% of the alleged basis(es) of housing
discrimination.
Although it is beyond the scope of this report, an intriguing question is the relationship between housing
discrimination and the diverse demographic characteristics of Sacramento's population. For example,
if housing discrimination exists and is based on an individual's race, then what inferences can be made
about housing discrimination if Sacramento's racial population is increasing?
The Commission lacks the resources to empirically test this hypothesis. However, the Commission
would also be remiss in its duties for failing to pose a question of this importance in the report, given
Sacramento's diverse demographic characteristics and the opportunity to do some comparative studies
when demographic information from the 1990 Census becomes available.
It is clear, however, that housing discrimination exists and is most prevalent against families with children
and racial minorities.

HOUSING AUDITS

•

,

Since 1982, six housing audits have been conducted in Sacramento - four by the Human Rights/
Fair Housing Commission, one by the Department of Fair Emptoyment and Housing, arid one
by SVAA/Real Estate and Land Use In-stitute, California State University, Sacramento. In each
audit, a finding of housing discrimination was evidenced ranging from 10% to 63%. The discrepancy in results from the various audits can be attributed to the different methodologies used.
The predominate variable which was tested in the audits was *families with children'. Other variables tested were race, ancestry, national origin, gender, and marital status. Each audit was
conducted in response to the concern about the extent and type of housing discrimination in
Sacramento. Figure 1 summarizes the housing audits in Sacramento in a matrix form.
In the Commission's most recent housing audit on discrimination against families with children,
the Commission found evidence of discrimination at 27 of 43 sites checked. Relative to other
audits, the Commission's 1988 housing audit is the most empirically sound. Great care was
taken to ensure that the housing audit contained the following elements: random sampling, controlled variables, trained housing checkers, and statistical analysis. According to Professor Jim
Cramer of U.C. Davis, who was the statistical consultant to the audit, a 95% confidence level
indicates that housing discrimination will be experienced by families with children between 48%
and 78% of the time. In other words, if the housing audit were duplicated 100 times, using a
random sample of apartment complexes, discrimination against families with children would be
experienced 95 times between a level of 48% , and 78%. •
Under any standards, a finding of 63% housing discrimination is cause for concern, particularly
when this finding confirms =elusions from the number of housing discrimination complaints
filed which also indicate that housing discrimination based on familial status is especially
problematic.

FIGURE 1
HOUSING AUDITS IN SACRAMENTO

AUDIT

1992

1983

1984

AGENCY

DFEH

HR/FHC

AUDIT
VARIABLE

Race/Ancestry/
Nat'l Origin
(Black,
Hispanic)

Families
with
Children

GEOGRAPHIC
AREA
_

Area 9

Areas 3,7,8

Areas 1,7

23

35

30

40%

Gender: 37%
Marital
Status: 10%

.1985

1986

HR/FHC

HR/FHC

No Audit

Gender and
Marital
Status

Race
(Blacks)

1987

1988

-

SAMPLE
SE

PERCENT OF Black:_ 50%
DISCRIMIHispanic: 25%
NATION

Families
with
Children

Areas 5,7,8,9

Areas I - 10

32

47%

SVAA

HR/FHC
Families
with
Children

Areas 1 -10

62

•

21%

63%

COMPLAINTS OF HOUSING DISCRIMINATION
The Commission, OFEH, and HUD are the primary resources available and free to the public
regarding the filing of complaints of housing discrimination. During the five-year period from
1984 to 1988, the Commission was responsible for investigating over 60% of the housing
discrimination complaints filed against landlords in Sacramento. DFEH investigated over 30%
of the housing discrimination complaints filed in Sacramento, which includes complaints referred
to DFEH by HUD (see Figure 2).
According to Figure 3, which lists the alleged bases of housing discrimination, children and
race/color are the most frequent bases of discrimination alleged by consumers of the rental
housing industry. Of the total alleged bases of housing discrimination for each year from 1984
to 1988, children and race/color account for over 50% 'of all the alleged bases listed. While
other alleged bases should not be ignored, it is clear that allegations of housing discrimination
based on children and race/color are particularly high problem areas.

FIGURE 2

COMPLAINTS OF HOUSING DISCRIMINATION FILED
1984- 1988

Year

HFVFHC

1984
1985
1986
1987
1988

100
113
69
73
45

Total
Percent

400
64%

DFEH

HLID*'
-

, Total

37'
53
41
39
50

1 (13)
0 (19)
0 (22)
. t(16)
2 (20)

138
166
110
113
97

220
35%

4 • '
1%

-

624
100%

* NOTE HUD. has a contract with DFEH allowing i t to refer complaints of housing discrimination
to DFEH. The numbers in parentheses represent the number of housing discrimination
complaints referred to DFEH.
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7
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.
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WLIOR FAIR HOUSING LAWS
Individuals are able to file complaints of housing discrimination as a result of major fair housing laws
which were passed during the past 20 years. These laws were enacted in recognition of the need to
provide protections and remedies for victims of housing discrimination.
To commemorate the twentieth anniversary of the Federal Fair Housing Law, the United States Department of Housing and Urban Development (HUD) issued a booklet entitled 'Fair Housing - The Law in
Perspective'. In its introduction, it states:

The promise of the Fair Housing Law - Title VIII of the Civil Rights Act of 1968 - is a
marketplace where all individuals with similar financial means have a similar range of
choices in the purchase, rental, or financing of housing regardless of race, color, religion,
sex, or national origin. The changes that we have witnessed in die housing market in'
the past 20 years are significant The pervasive, blatant discriminatory practices that
restricted minorities' rights to housing choices are less prevalent Yet our efforts to meet
the goal of equal housing opportunity are not Complete. Now we contend with subtle but equally repugnant - discnMinatory practices.

1

Prior to the enactment of the comprehensive Fair Housing Law in 1968, the Civil Rights Act of 1866
marked: the beginning of civil rights legislation which began to address housing discrimination on a
national level. The Fourteenth Amendment of the Act gave 'all citizens the same rights as white citizens
to inherit, purchase, and sell real and personal property°. Since that time, other major fair housing laws
on the Federal, State, and local levels have been enacted. These laws have evolved to expand protection to other protected classes (i.e., families with children, mentally disabled, sexual orientation), broaden
the definition of discrimination to include the rental, sale, leasing, financing, and advertising of a
dwelling, and strengthen administrative remedies for complainants. Figure 4 lists the major fair housing
laws and their bases of discrimination.
There are also other laws, such as Section 817 of Title VIII and the Ralph Civil Rights Act which provide
protection to victims of racial violence and intimidation associated with the obstruction of an individuals 's
right to fair housing.
Section 817 states that

•
•

It shall be unlawful to coerce, intimidate, threaten, or interfere with any person in the
exercise or enjoyment of, or on account of his having exercised or 1 enjoyed, or on
account of his having aided or encouraged any other person in the exercise or enjoyment
of, any right granted or protected by section 803, 804, 805, or 806. This section may ,
be enforced by appropriate civil action.

The Ralph Civil Rights Act, Civil Code Section 51.7, makes it illegal to commit acts, of violence in
California against individuals or their property based on their race, color, religion, ancestry, national
origin, political affiliation, sex, sexual orientation, age, or disability.
It it. unfortunate that one of the realities of housing discrimination is the presence of racial hate and
violence. Examples of racial hate and violence associated with housing discrimination include rock
throwing, shooting, cross burning, spray painting, and racial and religious epithets. These acts are
usually willful in nature and are meant to intimidate and/or interfere with an individuals 's right to fair and
equal housing.
-

-

Although there are fair housing laws to provide for fair and equal housing opportunities, the reality is
that housing discrimination persists. The following sections discuss common forms of housing
discrimination and current enforcement options to complainants.
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FORMS OF DISCRIMINATION IN HOUSING
Housing discrimination can be overt, subtle, or unintentional. In the first instance, a landlord
ha.s clear intentions to discriminate. Whether it is direct or subtle, the landlord's behavior toward
the tenant is meant to have an adverse impact or harmful effect (i.e., refusal to rent to Blacks,
misrepresentation to Blacks of availability of apartments).
Unintentional housing discrimination is still considered a violation of the law, despite the fact that
the landlord's actions may appear to be facially neutral. A landlord may genuinely believe that
by implementing an occupancy limit of two people per bedroom to households of adults as Well
as to households with children is non-discriminatory. A closer analysis reveals, however, that
although the occupancy limit is consistently applied, it nonetheless has an adverse impact, or
negative effect, on families with children.
It is. important to note that whether a landlord's actions are overt or subtle, a landlord may still
be guilty of housing discrimination if he/she acts on 'rear or 'perceived' differences of tenants.
Figure 5 provides examples of some of the common methods of housing discrimination.

FIGURE 5
COMMON METHODS OF HOUSING DISCRIMINATION

METHOD

EXAMPLE

1. Refusal to rent

Landlord refuses to rent to Blacks

2. Misrepresentation of
apartment availability

A family with children is told that there are no vacancies, whereas
a household of adults is told there are vacancies

3. Different terms and
conditions

A landlord requires all Hispanics to have a co-signer: whites are
not required to have a co-signer, even though they may not meet
income eligibility requirements

4. Occupancy limits

Only two people per apartment

5. Steering

A landlord assumes that a minority tenant wants to live near
other minorities. Although there are vacant apartments in
different sections of the complex, the landlord shows the minority
tenant only the apartment located near other minority tenants

6. Segregation

Families with children are not allowed to rent upstairs apartments

7. Different treatment

Children and adults have separate pool hours

8. Arbitrary discrimination

A landlord will not rent to males who wear an earring

9. Inquiries about protected
class status

A landlord asks an Asian couple how many children they have

10. Denial to live in an
integrated setting

A landlord tells a white tenant he will not be happy at
apartment complex because a lot of minorities live there
8

OFTIONS TO COMPLAINANTS OF HOUSING DISCRIMINATION
A complainant has several, options in filing a complaint of housing discrimination. Depending
on the remedy sought by the complainant and the jurisdiction of the complaint; the complainant
could utilize one or more of the following resources: the Human Rights/Fair Housing
Commission, the Department of Fair Employment and Housing, U.S. Department of Housing and
Urban Development, legal services (Le., Legal Center of Northern California), or a private
attorney.
The. Human Rights/Fair Housing Commission began to formally address fair housing issues in

1981 when its Joint Powers Agreement was amended to add the fair housing componentto the
Human Relations' Commission: As such, the fair housing unit of the Commission wee
empowered to investigate complaints of discrimination, educate the public about fair housing,
and work with other agencies in promoting equal housing opportunities.
The Department ot Fair Esnployment and lioushg was given statutory authority to administer
fair housing laws in 1980. The Governor's reorganization plan called for the Division of Fair
Employment Practices and Fair Employment Practices Commission to give equal attention to
fair housing issues. Thus, the Labor, Health and Safety Codes regarding fair employment and
housing were transferred to the Government Code as the Fair Employment and Housing Act.
Since 1980, the U.S. Department of Housing and Urban Development has contracted with the
State Department of Fair Employment and Housing to handle complaints of housing
discrimination filed with HUD. Under this working relationship, HUD pays OFEH a fixed amount
per case and ensures that DFEH. is' substantially equivalent in terms of its administrative
authority and jurisdiction concerning housing discrimination.
Figure 6 is a graphic illustration of the- resources available, jurisdiction, costs, limitation, and
procedures which apply to each resource.
As evidenced in Figure 6; the Human Rights/Fair Housing. Commission has only the authority
to mediate and conciliate complaints of housing discrimination. The Commission does not have
the authority to issue subpoenas, temporary restraining orders, or to enforce a finding of
discrimination. This is particularly problematic during the investigative stage of the complaint
An uncooperative respondent hinders. the Commission's ability to find 'evidence which may
substantiate an allegation of housing discrimination. In the event. that evidence is found to
support' an allegation of discrimination, the lack cl enforcement powers makes resolution of the
complaint problematic it the respondent does not agree to Comply with the finding or settlement
requested by the complainant.
As a result, a complainant may simultaneously file a. complaint of housing discrimination with
the Commission and with another agency. if the complaint is accepted and investigated by
another agency, such.as DFEH, HUD, Legal Services, or a private attorney, the Commission will
close the case and assist the. complainant in monitoring the progress/status of his/her case.
The complainant is informed about his or her options throughout the complaint process (from
intake- to investigation to finding). Commission staff will offer recommendations to the
complainant, if asked. However, it is the complainant who makes the final decision regarding
how they want to proceed with the case.
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FIGURE 6

UOUS NG DISCRIMINATION COMPLAINT OPTIONS
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ALTERNATIVES TO 'THE COMMISSION'S CURRENT STATUS
Backwound

In the early- 19605, the 'President of the United States urged the mayors of all cities to take
action designed to find ways in which local governments could speed the resolution of existing
interracial tensions and help resolve inequities resolving from racial discrimination. Among the
proposals made by the President was that every city 'establish an interracial human relations
committee°, [42 Op. Atty. Gen. 114 (1963)].

In response to the President's suggestion,. the California State Legislature enacted Article 10,
Chapter 1, Pan 1, Division 1 of Trtle 1 of the Government Code. Article 10 was enacted for `the
purpose of promoting the establishment throughout the cities and counties of the state human
relations commissions designed to foster peaceful relations in the interest of preserving the
public peace among citizens of different races, religions, and national origins' (Gov't. Code
Sect 50260).
'The governing body of any city or county may, by ordinance, create a commission on human
relations' (Gov't Code Sect: 50262). In 1963, the City Council and the Board of Supervisors
established a human relations committee. In 1966, the committee obtained Commission status
as the Human Relations Commission of the City and County of Sacramento. In accordance
with Government Code Sect 50264, the Commission was established to foster mutual respect
and understanding among all racial, religious, and nationality groups in the community, to
conduct studies of the community, to inquire into incidents of tension between different groups
in the community, and to conduct and recommend educational programs.
In accordance with Section 6502 of the Government Code, which authorizes 'two or more public
agencies by agreement to jointly exercise any power common to the contracting parties', the
City and County signed the first Joint Powers Agreement establishing the Commission as an
independent government entity. As such, the Commission possesses the "common power specified in the agreement and may exercise it in the manner or according to the method provided
in the agreement' (Gov't Code Sect. 6508).
Currently, the Commission is empowered to 'inquire into incidents of discrimination. . . and to
take action by means of conciliation, conference, and persuasion to alleviate such tensions and
conflict'. Theoretically, the Commission could be granted the ability to exercise any common
power of the City and County, either through the Commission's Joint Powers Agreement or by
ordinance (see Gov't Code. Sect 6502).

Alternative #1: Commission as a Sole Cornoiainant in DFEH Comct

A.

Legal - Considerations

The Commission would have standing to pursue an administrative complaint with the
Department of Fair Employment and Housing. In 1985, the Fair Employment and
Housing Commission, relying upon the U.S. Supreme Court's decision in Havens Realty
v. Coleman ((1 982) 455 U.S. 3631, held that a fair housing council had standing to sue
(DFEH v. Norman Green, Hollywood/Wilshire Fair Housing Council (1986) FEHC Dec.
86-07].
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Alternative #1 (Conrcf)

The Commission found that a fair housing council was an "aggrieved person' within the
meaning of the Fair Employment and Housing Act [Gov't Code Sect. 12980 subd. (a)].
The council was determined to be aggrieved by the fact that it had 'diverted resources
from its regular education and outreach activities and that this loss constitutes sufficient
injury to give the council standing to file a complaint'.
Procedure
The Department of Fair Employment and Housing accepts complaints from fair housing
groups on a limited basis. The circumstances of the complaint must meet the criteria
of a 'pattern and practice' case.- in other words, a case in which a large number of
individuals have been affected by the discriminatory behavior of a housing provider over
a period of time.
The• Department's District Administrator has the authority to accept or reject the
complaint based on the above criteria
.

Fiscal Impact
- Estimated total cost per year
-0- No fiscal costs anticipated
- Money already allocated in current budget for this activity

D.

Action Reouired by Decision Makers
Amend Joint Powers Agreement
Staff Recommended: Yes
Reasons:

IL

(1) There would be no additional costs to the Commission;
(2) The importance of proceeding with egregious cases when the
complainant will not proceed or cannot be located

Alternative leZ Commission Granted Power of Sutocena
/14. Legal Corrsideradons
It.shall be the responsibility of the commission. . . to inquire into incidents of tension and conflict among or between various racial, religious and nationality groups. . . ' (Gov't. Code Section
50264).
'The legislative body may issue subpoenas requiring attendance of witnesses or production of
books or other documents for evidence or testimony in any action or proceeding pending before
it" (Gov't Code Section 37104). The Ralph M. Brown Act (Gov't Code SOC. 54952) defines
legislative body" as the 'governing board, commission, directors or body of a local agency, or
any board or commission thereof.. . I.
The proposed use of subpoena per by the Commission would be to assist in the investigation and Mediation of all discrimination complaints.
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Alternative #2 (Cared

Fiscal impact

B.

Estimated total cost per year: $ -0- to $500
Private attorney:
County Counsel:
City Attorney:

$500
$200
Not available

There is no cost to issue a subpoena unless it• becomes necessary to enforce with a
court order. If that were the case, the cost would entail the time of either the County
Counsel/City Attorney's office or a private attorney, dependent upon who provided the
service to the Commission.
C.

Action Required by Decision Makers

1.

Amend Joint Powers Agreement
and/or

2.
D.

Enact ordinance granting power to Commission

Staff Recommended: Yes

Reasons:
•

•

111.

(1) investigations conducted are frequently hindered by the lack of
cooperation from the respondent
(2) In order to proceed with an effective investigation of a complaint,
subpoena power is necessary
(3) Minimal fiscal impact .

Alternati4 e #3: Common as a Co-Plaintilf in Lliqation
A.

Lena Consideraions
The Commission, as an independent public entity, has the authority to 'sue or be sued
in its own name' (Joint Powers Agreements - Gov't Code Sect 6508).
The issue of whether a fair housing group has the standing to sue in a housing discrimination case appears to be settled by the U.S. Supreme Court's decision in Haven Realty
Corp. v. Coleman [(1982) 455 U.S. 3631. The court found that if a plaintiff could allege
a 'personal stake in the outcome of the controversy', the plaintiff would have standing
to sue. The fair housing group was determined to have a personal stake in the outcome , because of the fact that it had expended its resources during the investigation
of the defendant's discriminatory practices. In dicta the court also mentioned that the
alleged injury could result from the fair housing group's 'non-economic interest in encouraging open housinga (see Arlington Heights v. Metropolitan Housing Corp., 429 U.S.
254.
The Commission would have to establish the criteria for proceeding toward litigation on
a particular case. Considerations should include the impact of a particular case upon
promoting fair housing objectives and the egregious nature of the case.
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Ill.

Alternative #3 (Conttil

B.

Fiscal Impact

Estimated total cost per year; One case
$2,000.00
Two cases
$4,000.00
•
Three cases - $6,000.00
The only fiscally feasible alternative for the Commission would be to hire a private
attorney on a contingency or pro bono basis. The Commission would be responsible
for all costs associated with bringing the matter forward. These include:

•

(1) court filing costs - approximately $106
(2) service of process - approximately $20
(3) costs of depositions - approximately $300 - $400
(4) costs of any motions filed - $14 per motion

A routine case which settles before going to trial will amount to approximately $1,200
in out-of-pocket expenses. The costs will rise if the case goes on to court in relation
to the amount of time the jury takes to hear the case.
Approximately $2,000 should be set aside in anticipation of the Commission participating
in litigation with the assistance of a private attorney. These costs can be recovered with
a successful settlement or judgment. The attorney will recover his or her fees upon
successful settlement or judgment also.
A.ction Required by Decision Makers

Amend Joint Powers Agreement
D.

Staff Recommended: Yes.

Reasons:

(a) Fiscal impact is minimal;
(b) The Cornmission could proceed with a complaint which involves potentially important litigation to the fair housing field• when the cornplainant is unable or unwilling to do so alone.

1V.

Altemedve #4: Commission as a Libation Aoencv

A

Lanai, Consider-Aims

The Commission as a sole litigating plaintiff would be subject to the same legal
considerations as previously discussed under Alternative #3: Commission as a CoPlaintiff in litigation.
B.,

Ftscal, Impact

Varies according to who Would represent the Commission:
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IV.

Alternative #4 (Conrcil

1.

Private attomey on a contingency basisEstimated costs per year:

One case
$Z000 •
Two cases
$4,000
Three cases $6,000

(See above discussion with Commission as a co-plaintiff in litigation - costs
would probably not differ.)
2.

Create a new position in Commission for a staff attorney. Estimated costs per year

$48,000

Government Code Sect. 50263 grants the governing body of the Commission
the authority to permit the Commission to employ I. ... such attorneys. . . as
may be necessary, within the amount made available by the local governing
body. . .4
•

$25,000 - $38,000 per year

Costs: Salary:

Approdmately 30% of new employee's salary
(includes employee benefits)
Additional office space

Administrative .
Overhead:
3.

Utilize City Attorney's office- or County Counsel's office for representation in
litigation Estimated total costs per year: County Counsel
City Attorney

C.

$8,000 (S50/hour - 160
hrs. avg./case)
Unabe to provide estimate

Action Rewired by Decon Makers

1. Amend Joint Powers Agreement
and/or
2: Enact new-ordinance
D.

Staff Recommended: Yes: ,
No:
Undecided

15 ,

Litigation with a private attorney
New position for a staff attorney
Utilize City. Attorney or. County Counsel
.

V.

Alternative #5: Common as Enforcetnert

A.

AQINICV

for a Housing D'

'nation Ordinance

Legal Considerations

issue: Can the Human Rights/Fair Housing Commission become an enforcement
agency?
In 1963, shortly after the President urged cities and counties to establish human
relations commissions, the State Attorney General's Office issued an opinion in response
to a questions concerning the scope and authority which may be granted to a city or
county human relations commission (42 Op. Cal. Atty. Gen. 114 (1963)]. In that opinion,
the Attorney General stated that 'the Rumford Fair Housing Act (now incorporated into
the Fair Employment and Housing Act) preempts the field of local regulation of discrimination in housing. However, city and county governments are authorized to
establish and create local agencies with purely advisory functions for the purpose of
advising local agencies on problems involving inter-group relations and 'designed to
encourage or sponsor educational, research, or other activities tending to promote
intergroup, interfaith, and interracial harmony-. . . 6
11
11

The Attorney General further stated that Labor Code section 1431 (now incorporated into
the Fair Employment and Housing Act) preempted local fair employment commissions
or other bodies possessing the power to formally investigate complaints or accusations
through a formal hearing process with a view toward the adoption of formal orders
capable of iudicial review and enforcement'.
Currently, the Government Code section 50260 defines the purpose of the Commission
as designed to "foster peaceful relations in the interest of preserving the public peace
among. citizens of different races, religions, and national origins'. The Commission's
responsibilities and obligations do not include a provision for enforcement powers (see
Gov't Code sections 50264 and 50265).
Human relations commissions are granted the authority to Inquire into incidents of
tension and conflict among or between various racial, religious and nationality groups'.
However, they are instructed to take action by means of 'conciliation, conference, and
persuasion' to alleviate such tensions.
Therefore, in response to the Attorney General's interpretation of state law and the
purposes of human, relations commissions as outlined by the government code,
enforcement poWers were most likely not contemplated by the state for local human
relations commissions.

!me: Can the City and County enact a housing discrimination ordinance?
Preemption: Is housing discrimination legislation Within the exclusive domain of the
state?
The California Constitution grants every city in California the police power to 'make and
enforce within its limits all local, police, sanitary, and other ordinances and regulations
not in conflict with general laws' (Cal. Const. Art. XI, Section 7). In addition, the
Constitution grants cities the power to adopt charters which permit them to 'make and
enforce all ordinances and regulations in respect to municipal affairs' [Cal. Con.st. Art.
XI Section S(a)]. Charter city ordinances which regulate 'municipal affairs' prevail over
conflicting state laws.
16
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V.

Alternative #5 (Coned)

Therefore, in order for a municipal ordinance to be valid it must not 'conflict' with state
law. The exception to that rule is if the matter regulated is a *municipal affair the
ordinance can be enacted despite its conflict with state law (Professional Fire Fighters,
Inc. v. City of Los Angeles, 60 Cal 2d 276).
The term 'municipal affairs' is not precisely defined by the Constitution and it is
necessary for the courts to decide, under the facts of each case, whether the subject
matter under discussion is of municipal or statewide concern. The mere fact that the
Legislature has attempted to deal with a particular subject on a statewide basis is not
determinative of the issue as between state and municipal affairs (Bishop v. City of San
Jose, 1 Cal. 3d 56). The question to be decided Is whether or not the regulation of
housing discrimination in the City and County of Sacramento is of a municipal or statewide concern. if the argument could be made that housing, discrimination is a purely
local matter, the City and County could regulate in the area without the concern that an
ordinance would conflict with state law.
However, questionable cases are resolved in favor of the legislative power of the state
(Abbott v. City of Los Angeles, 53 Cal. 2d 674) and a persuasive . argument could be,
made that the subject of housing is a statewide concern (see Calif. Health and Safety
Code sections 35800-35883).
Even if a city or county ordinance did not fall under the veil of a 'municipal affair, a
municipality does not lack the power to legislate upon matters which are not of a local
nature [Bishop v. City of San Jose (1969) 1 Cal. 3d 561. However, under the preemption
doctrine, local regulation of matters of statewide concern remain subject to and control-.
led by applicable state laws if it is the intent and purpose of the general laws to occupy
the field to the exclusion of municipal regulation (Calif. Const Art XI, Section 7). In other
words, a municipality may enact ordinances which are of statewide concern as long as
they do not conflict with state law. An ordinance conflicts with state law if it regulates
an area which the state fully occupies or the local regulation duplicates or contradicts
state law [Baron v. City, of Los Angeles (1970) 2 Cal. 3d 5351.
If no direct conflict or duplication exists and the field of regulation has not been fully
occupied by the state, the general rule is that a municipality may make such 'new and
additional regulations in aid and furtherance of the purpose of the general law as may
seem fit and appropriate to the necessities of the particular locality.. (Mann v. Scott,
(1919) 180 Cal. 5501.
The question to be resolved is whether a local housing discrimination ordinance would
conflict with state law.
A persuasive argument can be made that the State Legislature intended to expressly
preempt local housing discrimination ordinances when it enacted section 12993(c) of
the Fair Employment and Housing Act, thus fully occupying the field. Section 12993(c)
states: it is the intention of the Legislature to occupy the field of regulation of
discrimination in employment and housing encompassed by the provisions of this part,
exclusive of all other laws banning discrimination in city, city and county, county or
other political subdivisions of the state.' Furthermore, in 1963, the California Attorney
General concluded that section 35743 of the Health and Safety Code (now incorporated

into Fair Employment and Housing Act) preempted the entire field d housing discrimination and that additional local regulation was precluded [42 Op. Cal. Atty. Gen. 114
17

V.

Alternative #5 (Contad)

(1963)3. The Attorney General restated this opinion respecting local ordinances dealing
with discrimination again in 1977 [see Op. Cal. Any. Gen. 44 (1977)].
The most recent case to address this issue of express preemption was Rojo v Kliger
[(1988) 205 Cal. App. 3d 6481. The court found that section 12993(c) was intended to
preempt local anti-discrimination laws.
On the other hand, there is an argument in favor of the power of a city to enact housing
discrimination ordinances. In San Jose Country Club Apartments v. County of Santa
Clara [(1982) 137 Cal. App. 3d 9481, the court found that a county ordinance prohibiting
discrimination in housing against children was not preempted by state law. However,
the court did not address the Fair Employment and Housing Act, specifically section
12993(c).
Additionally, an argument can be made that, although section 12993(c) preempts the
areas specifically enumerated within the act (race, color, religion, sex, martial status,
national origin, or ancestry), it does not preempt localities from legislating in areas not
covered by the act, e.g. age discrimination. The question remains whether the legislature intended to fully occupy the broader field of housing discrimination or the narrower
field of discrimination on the bases specifically enumerated in the act. If one successfully argues that the field of housing discrimination is not fully occupied by the state,
local ordinances which regulate only 'in aid and furtherance of the general law' will be
upheld as valid.
In sum, a general housing discrimination ordinance could face a significant challenge
on the grounds of preemption by state law.
•

Fiscal !mac;

Estimated total cost per year Range $1,920 - $43,380
The costs of enforcing an ordinance through an administrative remedy, such as the filing
of a complaint with the Commission, would be dependent on the number of complaints
received and filed.
•

C.

- Additional associates might need to be employed ($18,600/year)
- Additional administrative overhead for. each new associate would amount to
approximately 30% of each new employee's salary
• Additional support staff ($17,280/year)
- Additional administrative overhead for each new support staff would amount to 30%
of each new employee's salary
- Hearing Officers: On-call basis (approx $40/hour)
- Cost of enforcing subpoena if necessary: Either private attorney or City Attorney's cost
[avg. $125/hour (private attorney)]
- Cost of any necessary injunctive relief, either through City Attorney or private attorney
•
•
[avg. $125/hour (private. attorney)]
Action Required by Decision Makers

1.
2.

Enactment of housing discrimination ordinanceAmending Commission's Joint Powers Agreemettk

V.

AlierrIallVe #5

D.

tconrcil

Staff Recommended: No
Reasons:

(a) Potentially high fiscal impact
,
(b) Questionable legality of Commission becoming an enforcement
agency
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To:

Chairperson and Members
Board of Supervisors

From:

14..B. Elam
County Counsel

Subject:

Human Rights/Fair Housing Commission
Anti-Discrimination Enforcement Powers
Agenda - May 15, 1990 - Item No. 90

Questions

-

Legal Conclusions

-

Policy Issues

In May, 1989, the City-County Human Rights/Fair Housing
Commission presented to the Board of Supervisors a May, 1989
report seeking authority to affirmatively enforce antidiscrimination housing laws. Although the Commission's report ,
contained five alternative recommendations, two are variations of
the other three. For purposes of analysis and discussion, the
Commission's three basic recommendations are:
That the Commission be granted the power to issue
a.
subpoenas pursuant to its investigation of housing
discrimination complaints;
That the Commission be authorized to file suit,
b.
whether through initiation of complaints with the State
Department of Fair Employment and Housing or otherwise, to
redress housing discrimination; and/or
That the City and County enact a "commission-form"
c.
of discrimination enforcement program under whichcomplaints
are heard and resolved by a commission, monetary and
injunctive relief is ordered by a commission, and the orders
are enforced in court.-
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It is the opinion of this Office that proposals , "a" and ,"b",
above, are within the lawful powers of the City and County which
could be delegated to the Human Rights/Fair Housing Commission.
With respect to proposal "c", above, it is our opinion that the
creation of a "commission-form" of anti-discrimination regulatory
process is, in large part, preempted by existing State law.
For budgeting purposes, this Office estimates that
implementation of a subpoena power would cost $45,000 to $60,000
per year (600 hours of retained legal services at hourly rates of
$75 to $100).
Making the Commission a judicial enforcement litigant would
require at least one full-time attorney with clerical support, at
an annual employment cost of $90,000 to $125,000.
If as a matter of policy the City Council and Board of
Supervisors should implement proposals "a" or "b", above, this
Office recommends that final approval for issuance of subpoenas
and/or commencement of litigation respecting unincorporated area matters, be vested in the Board of Supervisors.
The following discussion wIll be divided into two parts. In
the first, we will discuss the legalities and bases for our legal
conclusions. In the second part, we will briefly. discuss the
policy issues.
Discussion
PART I
Legalities

The City-County Human Rights/Fair Housing Commission has been
formed by the City of Sacramento and County under the Joint
Exercise of Powers Act at Government Code Section 6500 et sec.
As such, it is an independent local governmental agency, separate
and distinct from the City and County. (Gov.C.,Secs. 6503.9,
6507; JPA Agreement, para.3-A). The powers of the Commission are
derived from the Joint Powers Agreement dated May 19, 1981. In
general, the Commission is currently charged with the
responsibility of promoting improved interracial community
relations and equal opportunity housing through research and
education, coordination, persuasion and conciliation. Its duties
may roughly be divided into the following four categories:
a.
Engaging in research, education and planning to
minimize discrimination and promote civic peace and inter
group understanding (JPA Agreement, para.4(a-g));

Chairperson and Members
Board, of Supervisors

-3-

April 12, 1990

b.
Conciliating, conferring and persuading to
alleviate community and inter group tensions and conflict
produced by discrimination, and to alleviate housing
discrimination (JPA Agreement, para.4(h-i));
c.
Recommending to the City and County activities
which disparage discrimination in housing, employment and
education or promote community harmony (JPA Agreement,
para.4(j)); and
d.
Reviewing and monitoring City-County affirmative
action hiring programs ,(JPA Agreement,para:4(1)).
One of the central focuses of the Commission's activities iS
housing discrimination. However, its responsibilities assigned,
by, contract are not so narrowly limited. Employment, education ,
and community-wide social activities and issues, as they relate
to discrimination, are embraced within the Commission's
contractual charge. The Commission's proposals for enforcement'
powers described above, relate solely to equal housing
opportunity.
a-.

Subpoena Powers

Under the Joint Exercise of Powers Act, a joint powers
authority, such as the Commission, may be delegated any power
commonly held by the governmental agencies. creating the authority
(Gov.C.,Secs. 6502, 6508, 6509). Therefore, the power to issue
subpoenas may be delegated to the Human Rights/Fair Housing
Commission if that power is possessed by both the City and
County, and the City and County are legally authorized to
exercise that power in themanner entrusted to the Commission.
City councils'and boards of supervisors are statutorily
vested with broad powers to issue subpoenas compelling the
attendance and testimony of witnesses and the production of
documents for purposes of assimilating data as a foundation for
legislation, exercising regulatory authority, facilitating quasi
judicial-administrative hearings, and other lawful purposes. If •
a witness subpoenaed does not appear or documents subpoenaed are
not produced, the city council or board of superviSors may seek a
judicial order commanding appearance or production under threat
of contempt (Cov.C.,Secs. 25170-25175, 37105-37109).
Thus, the Sacramento City Council or Board of Supervisors
would be empowered to, or to delegate authority to the Board of
Directors of the Commission to subpoena testimony and documents
associated with charges of discrimination so long as: (i) the
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subpoena relates to "a matter pending before" the governing _body;
(ii) the agency is empowered to conduct the inquiry for which the
'subpoena is issued; and (iii) the testimony or documents sought
are reasonably relevant and material to the inquiry. (Gov.C., .
Secs. 6502, 6508, 6509, 25170, 37105); Younger v. Jensen (1980)
26 Cal 3d 297; Brovelli v. Superior Court (1961) 56 Cal 2d 524,
529; People v. Latimer (1911) 160 Cal. 716; Board of Medical
Quality Assur. v. Hazel Hawkins Memorial Hospital (1982) 135
Cal.App.3d 561.
The City, County or Commission pursuant to delegated
authority, is obviously empowered to mediate and conciliate
charges of housing discrimination. (Calif.Const.,Art.XI,Sec.
Gov .C.,Sec. 50264); 54 Ops.Cal.Atty:Gen. 244 (1971). The
discussion infra (pp. 5 to 7) will demonstrate that the City,
County or Commission pursuant to delegated 'authority, are also
empowered to prosecute violations of housing discrimination laws.
Accordingly, either the City, the County or the Commission
pursuant to delegated authority, would be empowered to issue
subpoenas compelling testimony or documentary production for the
purpose of either mediating and conciliating housing
discrimination charges or preparing for the prosecution of
violations of hodsing discrimination laws.
The requirement that "the matter be pending before" the
governing body would require structure. That is -- whether the
City Council, Board of Supervisors or Board of Directors of the
Commission are issuing subpoenas, there would need to be
procedural regulations under which matters relating to housing
discrimination mediation, conciliation or enforcement are brought
to the governing body. The subpoenas would have to be issued by
the governing body at its specific discretion, not by subordinate
staff pursuant to exercise of theirs.
Sensitive questions relating to rights of privacy and the
legally mandated public character of proceedings: of a
deliberative governmental body and the documents which they
consider, would undoubtedly be encountered in the implementation
of such a process. Privacy rights of tenants, landlords and
other owners may be entitled to protection, depending upon the
nature of testimony or data elicited. Kizer v. Sulnick (1988)
202 Cal.App.3d 431; Barnes v. Moline (1980) 103 Cal.App.3d 46,
52; Board of Medical Quality Assur. v. Gherardini (1979) 93 Cal.
App.3d 679, 681-682. Whether un.der public meeting laws and
public records acts, either testimony could be taken privately or
the confidentiality Of documents produced protected, is
problematical.
(Gov.C.,Secs; 6254(f), 6255, 54950 et seq.); CBS,
Inc. v. Block (1986 42 Ca1.3d 646; San Gabriel Tribune v.
,
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Superior Court (1983) 143 Cal.App.3d 762; Eskaton MOnterey
Hospital v. Myers (1982) 134 Cal.App.3d 788.
Privacy and confidentiality issues could frustrate the
enforcement of subpoenas in a manner which makes the process far
more time consuming, expensive and litigious, than might
otherwise be expected. However, from a theoretical perspective,
.those types of issues could not defeat or otherwise prevent
ultimate fulfillment of the process.
b.

Enforcement Powers

The question of whether the City,'County or Human Rights/
Fair Housing Commission pursuant to delegated authority, are
empowered to redress housing discrimination through the
prosecution of lawsuits requires a brief discussion of the
In
statutory schemes under which such lawsuits might be brought.
relation to housing discrimination, there are three separate and
distinct statutory schemes. These three schemes are duplicative
but not coextensive in relation to the types of discrimination '
which may be addressed, offer different types of relief, and
establish different types of enforcement mechanisms.
Title VIII of the Civil Rights Act of 1963 outlaws discrimination in the sale and rental of housing which is federally
funded or loan guaranteed on the basis of race, religion, sex, ,
familial status, or handicap. Complaints may be filed with HUD:
Complainants may pursue administrative hearing remedies provided
under the auspices of HUD or prosecute litigation in the federal
courts (42 U.S.C.,Secs. 3603 3604, 3608, 3610, 3612).1/
The California Fair Employment and Housing Act outlaws
discrimination in the sale or rental of housing on the basis of
race, religion, sex, or marital status (Gov.C.,Sec. 12955). The
State Department of Fair Employment and Housing may receive
complaints of discrimination in housing on the bases described '
above, initiate its own complaints, attempt to conciliate
violations, initiate administrative proceedings through hearings
leading to relief by prohibitory orders and damages, and enforce

1/ HUD is required to refer complaints to State agencies which
operate administrative processes for the alleviation of
housing discrimination, when the scope and remedies available
under those processes are substantially equivalent to those
under Title VIII. (42 U.S.C.,Sec. 3610(f)).
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those orders in court. (Gov.C.,Secs. 12980, 12981). If the _State
Department fails to act upon complaints within 150 days, the
complainants may commence their own judicial proceedings for
injunctive and damage relief. (Gov.C.,Sec. 12980(d)).
The third and most comprehensive housing discrimination
enactment is the California Unruh Civil Rights Act. As
interpreted, that Act outlaws discrimination in the sale or
rental of housing by building contractors, apartment owners and
other business enterprises on the basis of race, religion, sex,
age, sexual orientation, familial status, or blindness or other
physical disability (Civ.C.,Sec. 51); Marina Point, Ltd. v.
Wolfson (1982) 30 Ca1.3d 721; Burks v. Poppy Const. Co. (1962) 57
Ca1.2d 463; Park Redlands Etc. Committee v. Simon (1986) 181
Cal.App.3d 87; Curran v. Mount Diablo Boy Scouts (1983) 147 Cal.
App 3d 712. Private parties, the Attorney General, district
attorneys and city attorneys are empowered to prosecute civil
actions to enforce the Unruh Civil Rights Act. (Civ.C.,Sec.
52(a-c)). Although the Unruh Civil Rights Act is broader in its
definition of the interests protected against discrimination than
either Title VIII or the Fair Housing Act, it does not offer
administrative remedies in the form of a State commission type of
enforcement. The only process for enforcement is the prosecution
of civil suits for injunctive and monetary damage relief.
Under Title VIII of the Civil Rights Ac t of 1963, "aggrieved
persons" are entitled to bring enforcement actions to redress
housing discrimination. The United States Supreme Court has held
that a city is an "aggrieved person" within the meaning of Title
VIII, to the extent the city shows significant injury to
community interests or tax base erosion as a result of alleged
housing discrimination. Gladstone Realtors v. Village of Bellwood
(1979) 441 U.S. 91, 111-112, 113 [ftnt. 27], l15. No published
California Appellate decision has yet addressed the question of
whether a city or county may prosecute housing discrimination
cases in its own name under the Fair Employment and Housing Act'
or the Unruh Civil Rights Act.
.

There is little doubt, however, that when presented, the
question will be answered affirmatively. Both California
enactments use language very similar to the "aggrieved person"
terminology in defining parties entitled to bring enforcement
proceedings. (Gov.C.,Sec. 12980(a); Civ.C.,Sec. 52(c)). California courts have liberally authorized civil suits by both
public officials and private, nonprofit corPorations to enforce
public interest legislation, including the Unruh Civil Rights
Act. People v. Centr-O-Mart (1950) 34 Ca1.2d 702; Consumers
Union Etc., Inc. v. Fisher Development, Inc. (1989) 208 Cal App
3d 1433, 1437-1444; McKeon v. Hastings College (1986) 185
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Cal.App.3d 877, 892-893; Residents of Beverly Glen, Inc. v. City
of L.A. (1973) 34 Cal.App.3d 117, 121-127; Don Wilson Builders v.
Superior Court (1963) 220 Cal.App.2d 77; County of Alameda v.
Clifford (1960) 187 Cal.App.2d 714. Like nonprofit corporations
authorized to bring these types of actions to redress harm to
their members, cities and counties have been held entitled to
bring representative actions to redress wrongs suffered by
citizens. Gay Law Students Assn. v. Pacific Tel & Tel Co.
(1979) 24 Cal 3d 458, 465 [ftnt. 3] Professional Firefighters,
Inc. v. City of L.A. (1962) 60 Ca1.2d 276, 283-284; Market Street
RR Co. v. Railroad Corn. (1946) 28 Ca1.2d 363, 371-372; City of
Oakland v. Calif. Construction Co. (1940) 15 Ca1.2d 573,
Olson v. County of Sacramento (1969) 274 Cal.App.2d 316, 324-326;
City of Oakland v. DeGuarda (1928) 95 Cal.App.270. 2/
,

This Office thus concludes that either the City, the County
or the Human Rights/Fair. Housing Commission pursuant to delegated
authority, would have the standing and capacity to prosecute
housing discrimination actions under either Title VIII of the
Civil Rights Act of 1963, the Fair Employment and Housing Act, or
the Unruh Civil Rights Act.
c.

"Commission" Form of Enforcement

The third proposal by the Human Rights/Fair Housing
Commission is that the City and County empower it to establish a
"c ommission" form of enforcement process. Under such a process,
complaints would be received by the governmental entity, hearing

2/ It could be argued that the express authorization in the Unruh
Civil Rights Act for enforcement by district attorneys and
city attorneys, imp liedly denies enforcement powers by cities,
counties or joint powers authorities. (Civ.C.,Sec. 52(c);
Gov.C.,Sec. 6502, 6508, 6509). However, statutes enacted to
protect the public which vest enforcement powers in one
governmental agency or public official, are not ordinarily
interpreted to deny enforcement powers to other governmental
entities or officials. People v. McKale (1979) 25 Cal 3d 626;
632-633; People v. Los Angeles Palm, Inc. (1981) 121 Cal App
3d 25, 32-33; People v. K. Sakai Co. (1976) 56 Cal.App.3d 531.
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officers would be,hired by the governmental agency, staff of the
governmental agency would prosecute the complaints before the
hearing officers, the governing body would make: final decisions
relating to the fact of discrimination as well as remedies, and
staff of the governmental agency would prosecute judicial actions
to enforce those orders.
As discussed above, the State of. California offers such an
administrative framework under the Fair Employment and Housing
Act in relation to discrimination on the basis of race, religion,
sex, and marital status (Gov.C.,Secs. 12955, 12980-12988). The
Act contains an express declaration of the Legislature's intent
to preempt the field of regulation in-a manner "exclusive of all
other laws banning discrimination in employment and housing by
any city, city and county, county or, other, political subdivision
of the State.
." (Gov.C.,Sec. 12993(c)).
The Attorney General has repeatedly concluded that the Fair
Employment and Housing Act preempts regulation by local
governmental entities of the type of discrimination banned by the
Act, including "commission" forms of enforcement processes. 60
Ops.Cal.Atty.Gen. 44, 45, 48; 44 Ops.Cal.Atty.Gen. 65 (1964); 42
Ops.Cal.Atty.Gen. 114, 116, 117 (1963); 40 Ops.Cal.Atty.Gen. 114
(1962).
Two California appellate decisions have sustained the
validity of local governmental ordinances prohibiting rental
housing discrimination and discrimination in the delivery of
various commercial services. Rolon v. Kulwitzky (1984) 153
Cal.App.3d 289; San Jose Country_ Club Apartments v. County of
Santa Clara (1982) 137 Cal.App.3d 948. However, in the Rolon
Case, which dealt with a local ban on discrimination in the
delivery of commercial services, the type of discrimination
prohibited related to "sexual orientation." In the San Jose Case
concerning a ban On rental housing discrimination, the prohibited
basis of discrimination was "age, parenthood, pregnancy, or
presence of a minor child." Of these, only "pregnancy'
restrictions were arguably regulated by the Fair Employment and
Housing Act, as a‘form of "sex" discrimination. Gay Law Students
Assn. v. Pacific Tel and Tel Co. (1979) 24 Cal 3d 458, 489-492.
The type of housing restrictions with which the San Jose Case was
concerned, was familial discrimination, also not regulated by the
State Act.
It is the opinion of this Office that the City, County and
Human ,Rights/Fair Housing Commission are preempted by Government
Code Section 12993(c) from establishing a "commission" form of
enforcement procedure to redress housing discrimination on the
basis of race, religion, sex or marital status. The City, County
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and Human Rights/Fair Housing Commission as a result of delegated
authority, would be legally empowered to establish such an
enforcement process to redress housing discrimination on the
basis of age, familial status, sexual orientation or handicapped
condition.
PART II
Policy Issues

In light of the legal conclusions above, two basic policy
issues are presented by the Commission's proposals: (i) whether
the City, County or Commission by delegation should employ
subpoenas to attack housing discrimination and/or become
litigants to do so; and (ii) if so, how and by what means?
a. Whether
1) Subpoena Power
Once a lawsuit is filed, either party has the power to
subpoena testimony or the production of documents. The practical
effect of the Commission's proposal relating to subpoenas is to
allow government to exercise that power before a lawsuit is
filed.

Exercise of the subpoena power under the circumstances
proposed by the Commission would be a useful tool in combating
housing discrimination, but by no means an indispensable one.
State regulatory agencies, including the State Department of
Fair Employment and Housing, are vested with a pre-litigation
subpoena power, and exercise it regularly. (Gov.C.,Secs. 11180
et seq., 12963.1). On the other hand, private nonprofit
corporations frequently prosecute housing discrimination
lawsuits. These entities do not have the power to subpoena
witnesses or the production of documents: 'before the lawsuit is
commenced.
The primary investigatory method of detecting and proving
housing discrimination is through so-called "testing" -- a
practice in which investigators pose as prospective renters or
buyers for the purpose of establishing discriminatory practices
Havens Realty Corp. v. Coleman (1982) 455 U.S. 363, 373-374;
Gladstone Realtors v. Village of Bellwood (1979) 441 U.S. 91.
Documentary subpoenas can supplement such investigations through
confirming, sometimes "coded, evidence.
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The types of legal services required in,order
subpoena process include the following:

implement a

a.
Delivery of advice concerning identification of who
must be subpoenaed, and how subpoenas must . be served.
Significant investigation is required in order to correctly
identify names and types of business entities , officers, etc.
.

b.
Preparation of subpoenas with sufficient
specificity to reasonably identify the documents required to
be produced.
c. Preparation of affidavits describing the relevancy
and materiality of the documents'required to be produced to
the investigatory issues.
d.

Taking the depositions of witnesses.

e.
Initiation and prosecution of judicial contempt
proceedings for failure to comply with subpoenas.
f.
issues.
g.

Litigation of any privacy and/or confidentiality
Miscellaneous advice and legal assistance.

It is impossible to reliably predict the cost of legal
services which would be required. The number of subpoenas issued
would be a determinant, but only in part. The nature and extent
of resistance to subpoenas actually encountered, would be at
least as important a determinant.
For budgeting purposes, this Office would recommend one-third
of a full-time legal position (600 hours per year). The annual
cost of retained counsel to provide that type of service at rates
varying from $75 to $100 per hour, would be $45,000 to $60,000.
A potentially cost effective element of such a subpoena
program would be to couple it with the filing of race, ,religion,
sex and marital status housing discrimination complaints with the
State Department of Fair Employment and Housing. Such a practice
would add no cost. Once -a complaint is filed, the State's
resources may be placed behind administrative investigations and
hearings. Us'
the subpoena power preceding filing of the
complaints with the State would possibly offer the State a
slightly better prepared case to prosecute than it would
otherwise receive., Some of the costs (including legal costs)
incurred in advance of filing the complaint, might be recoverable
in the administrative proceedings (Gov.C.,Seo. 12987); Dept. of
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Fair Employment. and Housing v. Green (1986) CEB 1. Under that
Act, a complainant may prosecute judicial litigation, as well as
file a simple complaint with the State Department. The
prosecutorial feature suggested here, is that of filing the
complaint with the State Department, not prosecuting litigation.

2)

Prosecution of Litigation

A determination to make the City, County or Commission by
delegation a litigant in judicial proceedings, would, in our
estimation, dictate employment of at least one full-time lawyer
and supporting clerical staff.
It would not be cost-effective to retain lawyers at an hourly
rate to prosecute such litigation. The annual cost of a new
lawyer with clerical and other overhead support hired by the City
or County would be about $90,000 to $100,000. Because of reduced
economies of scale, the annual cost of employment by the
Commission would be $100,000 to $125,000.
Opportunities for cost-recovery by a governmental entity
litigating housing discrimination are not as great as might be
expected.
Under Title VIII,. punitive damages are limited to $1,000,
compensatory damages for a governmental entity are limited to
staffing expenses, and attorney's fees may be recovered by
prevailing plaintiffs only if they are not financially able to
pay (42 U.S.C.,Sec. 3612). Although nonprofit corporate
plaintiffs fairly easily satisfy the "inability to pay" standard;
city and county plaintiffs do not (Heights Community Congress v.
Hilltop Realty, Inc. (1985) 643 F.Supp. 8 (N.D. Ohio E.D.).3/
When judicial litigation is prosecuted under the State Fair
Employment and Housing Act, attorney's fees may be recovered by
the prevailing party (Gov.C.,Sec. 12980(d)). Unsuccessful
prosecution Of judicial proceedings can result in attorney fee
awards against governmental agency plaintiffs.
Under the Unruh Civil Rights Act, compensatory damages and
attorney's fees may be recovered only by persons 'denied rights'
by virtue of the discrimination (Civ.C.,Sec. 52(a)).

3/ In the Heights Community Congress Case a co-plaintiff City and
co-plaintiff nonprofit corporation prevailed in a Title VIII
housing discrimination case, and sought recovery of attorney's
fees. The City proved total costs of approximately $125,000.
(643 F.Supp. 8, 13 [ftnt 8]). The nonprofit corporation was
held entitled to recover attorney's fees. The City was denied
recovery.
,
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Governmental agency plaintiffs are not the parties "denied
rights." The relief which governmental agencies may seek under
that Act as "aggrieved persons" is injunctive, not compensatory
(Civ.C.,Sec. 52(c)).
Although, as discussed above, liberal judicial decisions
permit governmental agencies to prosecute housing discrimination
under all of these Acts, the Acts, themselves, are not written in
a manner to provide financial incentives to government to do so.
b. Haw
Whether the City or County should attack housing
discrimination through pre-litigation subpoenas and/or becoming a
judicial litigant, is a question separate and distinct from what
agency should be vested with that authority.
The Board of Supervisors has created a myriad of citizens
advisory commissions. As a Joint Powers Authority, the Human
Rights/Fair Housing Commission constitutes a separate
governmental entity. It thus differs from the typical citizens
advisory committee. However, it possesses many similarities to
such a citizens advisory committee. The Governing Body of the
Commission consists of citizens, not elected officials, appointed
by the City Council, Board of Supervisors, and Board of
Directors, itself. The current .functions of the Commission are
predominately persuasive, conciliatory and advisory. The
Commission has not to date been vested with any tangible
sovereign power of Government, except the power to hire
personnel.
Most Joint Powers Authorities created in Sacramento to
exercise sovereign governmental powers, such as the expenditure
of funds and regulation, have Boards of Directors composed of
elected officials. The City Council and Board of Supervisors
usually divide the seats between them. The power to issue
subpoenas preceding commencement of litigation, constitutes a
sovereign power of government. Exercise of the subpoena power is
in all instances coercive, and its use can be abusive. Whatever
litigation might be instituted to prosecute housing
discrimination would be underwritten virtually exclusively with
City and County public funds.
As discussed above, there is no legal impediment to
delegation of these powers to an independent entity governed by
citizen appointees. However, this Office suggests that the
determination to do so involves an important policy decision,
which could be precedential.

4/9
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As emphasized throughout this discussion, the powers under
consideration could be exercised independently by the City, the
County, or delegated to some other agency. Reconstitution of the
Board of Directors of the Commission. to populate it with elected
officials is a potential alternative. The District Attorney and
Sacramento City Attorney are already statutorily empowered to
prosecute housing discrimination actions under the Unruh Civil
Rights Act. (Civ.C.,Sec. 52(c)). The possibility of a liaison
between the Commission and the District Attorney and City
Attorney as prosecutorial enforcement teams, should not be
overlooked.
If as a matter of policy, the City Council and Board of
Supervisors, elect to delegate either subpoena or litigation
enforcement powers to the-Commission, this Office recommends.
that:
a.
Such a delegation be accompanied by a specific
identification of the types of discrimination to which it
applies. The Commission's current charge relates only to
(JPA Agreement, First
race, religion and sex discrimination.
Recital, para.. 4(a)). Since the Commission's May, 1989
report indicates an interest in discrimination broader than
race, religion and sex, explicit directions should be
included with respect to discrimination on the basis of age,
familial status, sexual orientation and handicapped status.
With respect to exercise of any subpoena power,
b.
there be an advance showing of evidence of discrimination.
Otherwise, the subpoena power might be exercised for purposes
of surveying, as distinguished from conciliating or '
prosecuting.
c. With respect to exercise of either the subpoena
power or the prerogative of judicial enforcement, final
decisions respecting locations within the unincorporated area
be made by the Board of Supervisors, upon recommendation by
the Board of Directors of the Commission.

"

L.

cc: Brian Richter, County Executive
John O'Farrell, AFA
Margaret Thornton, Director .
Human Rights/Fair Housing Commission
Robert Smith, Administrator
Housing and Redevelopment Agency
James Jackson, City Attorney
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