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File ID: 2019-00750

June 4, 2019

Consent Item 10

Title: Agreement: 3rd Street Relief Sewer Project Funding, Credit, and Reimbursement
[Published for 10-Day Review 05/23/2019]
Location: District 3
Recommendation: Adopt a Resolution authorizing the City Manager or City Manager’s
designee to: 1) execute the 3rd Street Relief Sewer Project Funding, Credit and
Reimbursement Agreement with Downtown Railyards Venture, LLC in an amount not-toexceed $14,557,780 Wastewater Reimbursable Fund (Fund 6206); 2) execute all documents
necessary to implement the 3rd Street Relief Sewer Project Funding, Credit and
Reimbursement Agreement; 3) establish the revenue and expenditure budgets for the 3rd
Street Relief Sewer Project (X14010000) in the amount of $14,557,780; 4) transfer $2,006,534
from the Sewer Development Fee Fund (Fund 6002) available fund balance to the 3rd Street
Relief Sewer Project (X14010000); 5) approve the reclassification the Capital Assets for the
Project from Fund 6206 to Fund 6002.
Contact: Dan Sherry, Division Manager, (916) 808-1419, Engineering and Water Resources,
Department of Utilities; Leslie Fritzche, Economic Investment Manager, (916) 808-5450,
Innovation and Economic Development Office, Office of the City Manager
Presenter: None
Attachments:
1-Description/Analysis
2-Resolution
3-Agreement

Susana Alcala Wood, City Attorney

Mindy Cuppy, City Clerk
Howard Chan, City Manager

John Colville, City Treasurer
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Description/Analysis
Issue Detail: Staff recommends that the City Council approve the 3rd Street Relief Sewer
Project Funding, Credit and Reimbursement Agreement (Agreement) with Downtown Railyards
Venture, LLC (DRV) to advance the $14,557,780 in construction costs for the 3rd Street Relief
Sewer Project (Project) (X14010000). The City does not have adequate funds in the Sewer
Development Fee Fund (Fund 6002) to finance the entire Project. DRV will receive fee credits
or cash reimbursement from future revenues in the Sewer Development Fee Fund per the
Agreement. The Project is needed to support future development in the Railyard and River
District.
Policy Considerations: City Council approval is required for the Agreement because it does
not fall within the City Manager’s delegated authority.
The Sacramento City Code section 4.04.020 and Council Rules of Procedure (Chapter 7,
Section E.2.d) require that unless waived by a 2/3 vote of the City Council, all labor
agreements and all agreements greater than $1,000,000 shall be made available to the public
at least ten days prior to council action. The contract was published on May 23, 2019 for 10day review as required.
Economic Impacts: None.
Environmental Considerations: The proposed project is consistent with the scope of the
environmental impact report (EIR) prepared for the City’s Combined Sewer System
Rehabilitation and Improvement Plan (SCH: 96082013) that was certified by the City Council in
March 1997 (Resolution No. 97-123). The mitigation monitoring program that was adopted at
that time will apply to the proposed project. The proposed project is also consistent with the
2035 General Plan. Ongoing improvements to the City’s utility infrastructure, including the
combined sewer system, are contemplated in the general plan and Master EIR certified by the
City Council in March 2015 (Resolution No. 2015-0060).
The Community Development Department (CDD), Environmental Planning Services Division,
has reviewed the proposed project for compliance with the requirements of the California
Environmental Quality Act (CEQA), and has determined that the project was evaluated in the
Addendum that updated the EIR. The proposed project would not result in new significant
environmental effects or a substantial increase in the severity of previously identified effects
considered in the certified EIR. Pursuant to CEQA Guidelines Section 15162, a subsequent
EIR is not required.
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The Addendum, the EIR for the City’s Combined Sewer System Rehabilitation and
Improvement Plan, the Resolution (No. 97-123) certifying the EIR are available at the CDD
webpage at:
http://www.cityofsacramento.org/Community-Development/Planning/Environmental/ImpactReports
Sustainability: The Project is consistent with the 2035 General Plan as it improves
infrastructure reliability and supports the City’s Long-Term Control Plan to rehabilitate the
Combined Sewer System (CSS) to decrease flooding, outflows, and overflows.
Commission/Committee Action: Not applicable.
Rationale for Recommendation: The completion of the Project is critical to the City’s
Combined Sewer System Improvement Program. This backbone infrastructure is necessary for
the initial phase of development of the Railyards Project, and development of the River District.
Projects including the new Kaiser hospital, the Major League Soccer (MLS) stadium, and
proposed State of California project on 7th Street in the River District rely on the completion of
the Project for adequate sewer flow capacity.
Financial Considerations: The estimated cost of the Project including design,
environmental, permitting, engineering, construction, and construction management is
$19,600,664. Currently, $3,036,350 has been allocated to the project from various funds. The
City recommends an adjustment of $14,557,780 in the revenue and expenditure budgets in the
3rd Street Relief Sewer Project (X14010000). Additionally, in order to have sufficient funding,
staff recommends a transfer of $2,006,534 to X1401000 from the Sewer Development Fee
Fund (Fund 6002) available fund balance. Upon completion of the recommended adjustments
there will be sufficient funds available to support the project and agreement terms.
In accordance with the City fee credit policies and the Agreement, the City will issue fee credits
or cash reimbursement from Sewer Development Fee Fund (Fund 6002) to DRV in an amount
not-to-exceed $14,557,780. The capital assets completed through the Project will be
reclassified from the Wastewater Reimbursable Fund (Fund 6206) to the Sewer Development
Fee Fund (6002) on an annual basis until project completion, in accordance with the Generally
Accepted Accounting Principles (GAAP).
There are no General Funds allocated or planned for the Project.
Local Business Enterprise (LBE): None.
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Background: DRV owns the Sacramento Railyards Mixed Use Project (#P15-040), a
proposed mixed-use development that includes residential, commercial, and retail uses, a
medical center, a sports complex, and restoration and reuse of historic structures on
approximately 197 acres in the City of Sacramento’s central city.
The City intends to construct the Project to provide relief for increased sanitary sewer flows
from planned development currently served by the existing combined sewer system within the
City of Sacramento. The Project includes the construction of approximately 5,700 feet of 42inch diameter and 410 feet of 48-inch diameter combined sanitary sewer pipelines (“CSS”)
within 3rd Street from I Street to U Street and within T Street from 3rd Street to 5th Street. The
pipelines will connect to an existing 84-inch diameter CSS at 3rd Street and U Street and to a
60-inch diameter CSS at 5th Street and T Street. Construction of the Project represents a key
component of the City’s Combined Sewer System Improvement Program.
The cost of the Project is estimated to be $19,600,664. The Project costs include costs of
project design, environmental review, permitting, construction engineering, construction, and
construction management. DRV has committed to paying the City for the cost of the
construction contract, which is $14,327,780, plus certain kinds of change orders not to exceed
an aggregate amount of $250,000 (Base Contract). The estimated cost of the Base Contract is
$14,557,780. The City will contribute the remaining $5,042,884 of the project cost.
Recognizing that the cost to construct the Project, along with other backbone infrastructure,
exceeds what private development economics can fully bear, the City has committed to
providing combined sewer development fee credits, in accordance with the City of
Sacramento’s Department of Utilities fee credit policies, for payments made by DRV for the
construction of the Project. The City has also committed to allocate a fair share (as determined
by DOU) of the combined sewer development fee revenue collected within specified areas
served by the CSS to help fund construction of the Project.
Chapter 13.08 of the Sacramento City Code requires new developments in areas served by
the CSS to pay the City’s combined sewer development fee, to recover an appropriate share of
the capital costs of existing and new CSS facilities; however, this same provision also allows
the City to provide an appropriate credit against the CSD Fee for a development that
constructs or contributes toward the construction of a project that mitigates the impact on the
CSS of combined wastewater flows from the development’s premises.
DRV intends to fund its payment of its share of the Base Contract using certain proceeds of its
private financing of the tax increment pledged under the Railyards Master Owner Participation
Agreement and Initial Phase Infrastructure Owner Participation Agreement, as these
agreements were amended by the Amendment and Termination of the Sacramento Railyards
Master Owner Participation Agreement and Initial Phase Infrastructure Owner Participation
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Agreement between the Redevelopment Agency Successor Agency for the dissolved
Redevelopment Agency for the City of Sacramento and DRV dated February 16, 2018. To
ensure that there will be sufficient funds available to pay its share of the Base Contract, which
the City is relying upon, DRV will cause the financial institutions that provide the private
financing to issue a set-aside letter that reserves $14,557,780 from the proceeds of the private
financing for the exclusive and sole purpose of funding DRV’s obligations under the
Agreement.
The Agreement defines the terms by which the City will deliver the Project. The City has
already advertised the Project and upon execution of the Agreement, will return to the City
Council for award of the construction contract for the Project.
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RESOLUTION NO. 2019Adopted by the Sacramento City Council
June 4, 2019
3rd Street Relief Sewer Project Funding, Credit, and Reimbursement Agreement
BACKGROUND
A.

DRV owns the Sacramento Railyards Mixed Use Project (#P15-040), a proposed
mixed-use development that includes residential, commercial, and retail uses, a medical
center, a sports complex, and restoration and reuse of historic structures on
approximately 197 acres in the City of Sacramento’s central city.

B.

The City intends to construct the 3rd Street relief sewer project (Project) to provide relief
for increased sanitary sewer flows from planned development currently served by the
existing combined sewer system within the City of Sacramento. The Project includes the
construction of approximately 5,700 feet of 42-inch diameter and 410 feet of 48-inch
diameter combined sanitary sewer pipelines (“CSS”) within 3rd Street from I Street to U
Street and within T Street from 3rd Street to 5th Street. The pipelines will connect to an
existing 84-inch diameter CSS at 3rd Street and U Street and to a 60-inch diameter
CSS at 5th Street and T Street. Construction of the Project represents a key component
of the City’s Combined Sewer System Improvement Program.

C.

The cost of the Project is estimated to be $19,600,664 million. The Project costs include
costs of project design, environmental review, permitting, construction engineering,
construction, and construction management. DRV has committed to paying the City for
the cost of the construction contract, which is $14,327,780, plus certain kinds of change
orders not to exceed an aggregate amount of $250,000 (Base Contract). The estimated
cost of the Base Contract is $14,557,780. The City will contribute the remaining
$5,042,884 of the costs of the project.

D.

The City has committed to providing combined sewer development fee credits, in
accordance with the City of Sacramento’s Department of Utilities fee credit policies, for
payments made by DRV for the construction of the Project. The City has also committed
to allocate a fair share (as determined by DOU) of the combined sewer development fee
revenue collected within specified areas served by the CSS to help fund construction of
the Project.

E.

Chapter 13.08 of the Sacramento City Code requires new developments in areas
served by the CSS to pay the City’s combined sewer development fee, to recover an
appropriate share of the capital costs of existing and new CSS facilities; however, this
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same provision also allows the City to provide an appropriate credit against the CSD
Fee for a development that constructs or contributes toward the construction of a project
that mitigates the impact on the CSS of combined wastewater flows from the
development’s premises.

F.

DRV intends to fund its payment of its share of the Base Contract using certain
proceeds of its private financing of the tax increment pledged under the Railyards
Master Owner Participation Agreement and Initial Phase Infrastructure Owner
Participation Agreement, as these agreements were amended by the Amendment and
Termination of the Sacramento Railyards Master Owner Participation Agreement and
Initial Phase Infrastructure Owner Participation Agreement between the Redevelopment
Agency Successor Agency for the dissolved Redevelopment Agency for the City of
Sacramento and DRV dated February 16, 2018. To ensure that there will be sufficient
funds available to pay its share of the Base Contract, which the City is relying upon,
DRV will cause the financial institutions that provide the private financing to issue a setaside letter that reserves $14,557,780 from the proceeds of the private financing for the
exclusive and sole purpose of funding DRV’s obligations under the 3rd Street relief
sewer project funding, credit and reimbursement agreement.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:
Section 1.

The City Manager or the City Manager’s designee is authorized to execute the
3rd Street Relief Sewer Project Funding, Credit and Reimbursement Agreement
with Downtown Railyard Venture, LLC.

Section 2.

The City Manager or City Manager’s designee is authorized to execute all City
documents necessary to implement the 3rd Street Relief Sewer Project Funding,
Credit and Reimbursement Agreement.

Section 3.

The City Manager or City Manager’s designee is authorized to establish revenue
and expenditure budget for an amount not-to-exceed $14,557,780 in the
Wastewater Reimbursable (Fund 6206) for the 3rd Street Sewer Relief Project
(X14010000).

Section 4.

The City Manager or City Manager’s designee is authorized to transfer
$2,006,534 from the Sewer Impact Fee Fund (Fund 6002) to the 3rd Street Sewer
Relief Project (X14010000).

Section 5.

The City Manager or the City Manager’s designee is authorized to approve the
reclassification of the Capital Assets as required by Generally Accepted
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Accounting Principles (GAAP), for the Project, from the Wastewater
Reimbursable Fund (Fund 6206) to the Sewer Development Fee Fund (6002).
Section 6.

The 3rd Street Relief Sewer Project Funding, Credit and Reimbursement
Agreement is attached as Exhibit A and is a part of this resolution.

Table of Contents:
Exhibit A - 3rd Street Relief Sewer Project Funding, Credit and Reimbursement
Agreement
Adopted by the City of Sacramento City Council on June 4, 2019, by the following vote:
Ayes:
Noes:
Abstain:
Absent:
Attest:
The presence of an electronic signature certifies that the foregoing is a true and correct copy
as approved by the Sacramento City Council.

Page 8 of 39

3RD STREET RELIEF SEWER PROJECT FUNDING, CREDIT, AND REIMBURSEMENT AGREEMENT
This 3rd Street relief sewer project funding, credit, and reimbursement agreement, dated June 4, 2019, for purposes of identification only, is between the CITY OF
SACRAMENTO, a California municipal corporation (the “City”), and DOWNTOWN RAILYARD VENTURE LLC, a Delaware limited company (“DRV”).
Background
DRV owns the Sacramento Railyards Mixed Use Project (#P15-040), a proposed
mixed-use development that includes residential, commercial, and retail uses, a medical
center, a sports complex, and restoration and reuse of historic structures on approximately 197 acres in the City of Sacramento’s central city (the “Railyards Project”).
The City intends to construct the 3rd Street Relief Sewer Project (the “Project”)
to provide relief for increased sanitary sewer flows from planned development currently
served by the existing combined sewer system within the City of Sacramento, which includes the Railyards Project and the areas shown on the map attached to this agreement as Exhibit A (“CSS Area Map”). The Project includes the construction of approximately 5,700 feet of 42-inch diameter and 410 feet of 48-inch diameter combined sanitary sewer (“CSS”) pipelines within 3rd Street from I Street to U Street and within T
Street from 3rd Street to 5th Street. The pipelines will connect to an existing 84-inch diameter CSS at 3rd Street and U Street and to a 60-inch diameter CSS at 5th Street and T
Street. Construction of the Project represents a key component of the City’s Combined
Sewer System Improvement Program. A scope of work for the Project is attached to this
agreement as Exhibit B (the “Project Scope”).
As set forth in Exhibit C to this agreement, the total cost of the Project (the “Project Cost”) is estimated to be $19,600,664. The Project Cost includes costs of project design, environmental review, permitting, construction engineering, construction, and
construction management. In exchange for fee credits, DRV has committed to pay to
the City, as an advanced payment of a portion of the City’s combined sewer development fee (“CSD Fee”) that would be payable in the future in conjunction with the development of the Railyards Project, an amount equal to (i) the original price of the construction contract for the Project, which is $14,327,780, plus (ii) the amount of costs for
Bid Item Change Orders not to exceed an aggregate amount of $250,000 (the original
construction contract and the Bid Item Change Orders are collectively referred to as the
“Base Contract.”) The sum of amounts the Base Contract and Bid Item Change Orders is
the “Base Contract Amount”, which shall in no event exceed a maximum of
$14,557,780. A “Bid Item Change Order” is limited to that part of a change order approved by the City during the construction of the Project based on an increase in bid
item quantities pursuant to field count and measurements as long as the increase in bid
item quantities is within the original Project Scope. The City will pay the remaining estimated $5,042,884 of the Project Cost, plus costs for change orders which are not Bid
1
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Item Change Orders. In no event shall DRV’s agreement to pay amounts under this
agreement exceed the Base Contract Amount.
Recognizing that the cost to construct the Project, along with other backbone infrastructure, exceeds what private development economics can fully bear, the City has
committed to providing combined sewer development fee credits, in accordance with
the City Utilities Department fee credit policies, for amounts paid by DRV in accordance
with this agreement. The City has also committed to allocate a fair share (as determined
by the City Utilities Department) of the combined sewer development fee revenue collected within the areas that pay the CSD Fee (identified as the “combined sewer basin”
and “sanitary sewer” in the CSS Area Map) to help fund construction of the Project.
Chapter 13.08 of the Sacramento City Code (the “Fee Ordinance”) requires new
developments in areas served by the CSS to pay the CSD Fee, to recover an appropriate
share of the capital costs of existing and new CSS facilities; however, this same provision
also allows the City to provide an appropriate credit against the CSD Fee for a development that constructs or contributes toward the construction of a project that mitigates
the impact on the CSS of combined wastewater flows from the development’s premises.
DRV intends to fund its payment of the Base Contract Amount using certain proceeds of its private financing of the tax increment pledged under the Railyards Master
Owner Participation Agreement and Initial Phase Infrastructure Owner Participation
Agreement, as these agreements were amended by the Amendment and Termination of
the Sacramento Railyards Master Owner Participation Agreement and Initial Phase Infrastructure Owner Participation Agreement between the Redevelopment Agency Successor Agency for the dissolved Redevelopment Agency for the City of Sacramento
(“RASA”) and DRV dated February 16, 2018. The proceeds of the private financing are
referred to as the “OPA Funds”. To ensure that there will be sufficient funds available
to pay the Base Contract Amount, which the City is relying upon, DRV shall cause the financial institutions that provide the OPA Funds (the “Financial Institutions”) to issue a
set-aside letter that reserves the Base Contract Amount from the OPA Funds (“Set-Aside
Funds”) for the exclusive and sole purpose of funding DRV’s obligations under this
agreement.
With these background facts in mind, the City and DRV agree as follows:
1.

Allocation of Project Cost. DRV shall pay the amount of the Base Contract
Amount to the City as provided in section 3, and the City is responsible for the
remainder of the Project Costs.

2.

Set-Aside Letter. To ensure that there will be sufficient amounts available to pay
to the City for the Base Contract Amount, within three days after the effective
date of this agreement, DRV shall cause the Financial Institutions to issue a setaside letter, in the form of the set-aside letter attached as Exhibit D (the “SetAside Letter”).
2
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(a)

Failure to Provide Set-Aside Letter.
(1)

3.

Notwithstanding any other provision of this agreement, if, one
day before the meeting of the Sacramento City Council at which
the award of the construction contract for the Project will be on
the agenda, DRV has not provided the Set-Aside Letter, then this
agreement will terminate in accordance with section 15(b).

Payment of the Base Contract Amount.
(a)

DRV shall pay the Base Contract Amount to the City according to the following procedures:
(1)

Within 60 days after the City issues a notice to proceed to the
contractor under the construction contract for the Project, the
City shall submit to DRV an initial written request for payment for
all Base Contract Amounts scheduled for the quarter in which the
notice to proceed was issued (for the purposes of this agreement,
the four quarters of the year are January – March, April - June,
July – September, and October – December).

(2)

After the initial request for payment, on the first business day of
each quarter, the City shall submit to DRV a written request for
payment of Base Contract Amounts scheduled for the then current quarter.

(3)

The City shall submit each request for payment on the quarterly
budget request form (“Budget Request Form”) attached as Exhibit
E. Any request for payment that includes a request for payment
for a Bid Item Change Order must identify the change order
amount on the Budget Request Form.

(4)

In addition to the Budget Request form, the City shall submit for
each preceding quarter:
(A)

A summary showing monthly expenditures allocated to
the Base Contract; the summary must also show total Base
Contract expenditures and the progress of construction
relative to the Project budget; and

(B)

Copies of all contractor pay-request applications and
schedules of values that pertain to the request for payment and are endorsed to show the City’s approval.

3
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(b)

Within 15 days after receiving a request for payment, DRV shall provide
the City and the Financial Institutions with written notice, in accordance
with the Set-Aside Letter, directing the Financial Institutions to make payment to the City from the Set-Aside Funds in the amount set forth in the
request. If DRV fails to direct the Financial Institutions to make payment
as required by this subsection (b), then the City may exercise its rights to
draw on the Set-Aside Funds in accordance with the Set-Aside Letter.

4.

Project Management. The City is solely responsibility for managing construction
of the Project, including selecting the contractor, entering into the construction
contract and a construction management services agreement, coordinating relocation of utilities, entering into change orders, and making payments to the contractor in accordance with the Project’s construction plans and specifications,
the City’s Standard Specifications, and this agreement. The City may consult DRV
regarding management of the Project, but the City is not obligated to take DRV’s
advice into consideration when making its decisions regarding the Project. The
City shall give DRV a copy of the construction contract within 10 days after the
contract is effective.

5.

Review of Project Records; Final Project Accounting.
(a)

The City shall provide DRV and DRV’s accountants, auditors, and attorneys with access during the City’s normal business hours to all non-privileged records that pertain to the Base Contract.

(b)

DRV may request, at its sole cost, an audit of the cost of the Base Contract and the City’s payment of the cost of the Base Contract at any time.

(c)

Within 180 days after the City records a notice of completion for the Project, the City shall give DRV a final accounting of the total cost of the Base
Contract, including the total amount that DRV paid to the City through
the Set-Aside Account (the “Final Project Accounting”). The total
amount that DRV paid to the City for the cost of the Base Contract that is
established by the Final Project Account is referred to as the “Final DRV
Share”; provided, however, in no event shall the Final DRV Share exceed
the Base Contract Amount. The Final Project Accounting will not be subject to challenge, except as follows: DRV will be entitled to review and audit the Final Project Accounting during the 90 days after DRV receives it.
(4)

During the 90-day period, the City shall provide to DRV, within 10
days after receiving DRV’s written request, complete and legible

4
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copies of any books, records, and source documents relevant to
the Base Contract.∗

6.

(5)

Before the 90-day period expires, DRV may notify the City in writing that it disputes one or more items in the Final Project Accounting, describing its position in reasonable detail, with supporting documentation if relevant. If the City and DRV cannot
reach agreement on the disputed item or items within 30 days after the City receives the notice, the City and DRV shall meet in the
City Manager’s Office and attempt in good faith to resolve the dispute. If DRV and the City do not resolve the dispute within 60 days
after the City receives DRV’s notice, then DRV may initiate litigation over the Final Project Accounting.

(6)

The Final DRV Share will become final and not subject to dispute
upon the happening of any of the following:
(A)

DRV fails to dispute any item in the Final Project Accounting as provided in section 5(c)(2);

(B)

DRV provides written notice during the 90-day review period that it does not dispute any item in the Final Project
Accounting; or

(C)

Any dispute about the Final Project Accounting is finally resolved; if DRV disputes any item in the Final Project Accounting, then the Final DRV Share will be the Final DRV
Share as determined in the resolution of the dispute.

Fee Credits and Cash Reimbursements.
(a)

Combined Sewer Development Fee Credits. For each payment made by
DRV to the City under this agreement, the City shall provide DRV with
credit against the CSD Fee (the “Fee Credits”) in an amount equal to the
dollar amount paid (the “Credit Amount”) in accordance with the provisions of this section 6. For purposes of clarification, the Fee Credits will
be measured in terms of dollars, not equivalent single family dwelling
unit or any other unit of measurement.

(b)

Use of Fee Credits; Credit Amount. DRV may use the Fee Credits to pay
the CSD Fee due for any development within the Railyards Project or, in

Representative “source documents” are daily inspection reports, monthly quantity takeoffs, force-account
logs, certified payroll reports, schedules of values, and change orders that document and support the
monthly progress payments to the contractor..

∗

5
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accordance with a permitted assignment under section 8 of this agreement, any other development in the City of Sacramento that is subject to
a CSD Fee. The method and manner of applying the Fee Credits is set
forth more particularly in section 7. Alternatively, as provided in sections
6(c) through 6(g), DRV may elect to receive a cash reimbursement for the
Fee Credits not used to pay the CSD Fees. In accordance with section 13.08.500 of the Fee Ordinance, the Credit Amount, as reduced from
time to time by cash reimbursements paid to DRV and Fee Credits applied against the CSD Fees, will be subject to adjustments for increase in
construction costs calculated consistent with section 13.08.500 of the Fee
Ordinance but will not otherwise accrue interest.
(c)

Sources for Cash Reimbursements. This agreement does not create an obligation of City’s general fund or special funds, of any other funds in the
hands of City, or of City’s accounts now and in the future, except as otherwise expressly provided in this agreement. City’s obligation under this
agreement to provide a cash reimbursement to DRV is limited to the following sources of funds, to the extent funds are available therefrom and
not otherwise committed for reimbursement by City to others:
(1)

CSD Fee Account. CSD Fees paid to City under the Fee Ordinance,
which fees City shall maintain in a separate CSD Fee account (the
“CSD Account”) and not commingle with any other developmentimpact fees collected. The City will pay to DRV 50% of the CSD
Fees collected annually city-wide, until DRV has, in combination,
either (i) been reimbursed a cash amount, or (ii) used Fee Credits,
equaling one-half of the Base Contract Amount. Once DRV has
been paid CSD Fees equaling one-half of the Base Contract
Amount, the City will pay to DRV 25% of the CSD Fees collected
annually city-wide. DRV acknowledges that the CSD Fees to be
paid by other developers outside of the Railyard Project may be
offset or reduced by credits in consideration of the construction
of other CSD Fee related improvements, which may result in no
money being paid into the CSD Account by developers who install
“CSD Improvements”.

(2)

Other Sources. Funds generated through public-financing mechanisms consistent with the Railyard’s Finance Plan and the River
District’s Finance Plan and created and implemented by City in its
sole discretion, which include funds for the acquisition of the Project and the payment of reimbursement to DRV for financing
some or all of the Project Costs under this agreement. Credits and
reimbursement from any public financing mechanisms may not
exceed the Credit Amount. This section 6(c) does not affect DRV’s
6

Page 14 of 39

right, if any, to protest or otherwise challenge such public-financing mechanisms, in whole or in part, or DRV’s previous waiver of
such rights. Notwithstanding the forgoing, the City may not use
any Mello-Roos Community Facilities District bond or special tax
proceeds, or assessment district proceeds of any kind on the Railyard Project as a source of funding to pay reimbursement under
this agreement.
(d)

Timing of Cash Reimbursements. Subject to the reimbursement priorities
and principles set forth in section 6(e), beginning on the first business day
of the first full quarter after the first payment made to the City under this
agreement, and continuing on that date on an annual basis afterwards,
as long as DRV has any unused Fee Credits or any cash reimbursement is
still owed DRV pursuant to this agreement, City shall pay DRV the funds
then available in the CSD Fee Account, as limited by Section 6(e)(1), for
cash reimbursements, with the amount of payment not exceeding the
Credit Amount as reduced from time to time by any cash reimbursements
previously paid to DRV and the amount of any Fee Credits previously applied against the CSD Fee. These annual payments will continue until the
Credit Amount has been reduced to zero by cash reimbursements paid to
DRV and Fee Credits applied against the CSD Fee.

(e)

Priority for Cash Reimbursements. The timing of cash reimbursements
from the CSD Fee Account is subject to the priorities and principles set
forth below:
(1)

Emergency Use of Funds. Funds within the CSD Account will not
be “available” for making cash reimbursements under this agreement if City determines, in its sole discretion, that the funds must
be expended upon an infrastructure project in the Combined
Sewer System for any one of the following limited purposes:
(A)

The project is essential to preserve public health and
safety or to protect public health and safety against an immediate risk.

(B)

The project is required as a result of a federal or state
mandate.

(C)

The project is required as a result of, or is needed to alleviate the effects of, an act of God or other disaster.

If City exercises its discretion under this section 6(e), then City shall make
reasonable efforts to replenish the CSD Account. As used in this section
7
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6(e), “reasonable efforts” does not include replenishment using City’s
General Fund.
(2)

(f)

(g)

7.

Subsequent Improvement Agreements. Any future agreements
City enters into to provide cash reimbursements for the construction of other Combined Sewer System Improvements will not affect the priority of, and shall be junior to, the cash reimbursements to DRV in accordance with this agreement.

Agreements with Other Landowners. To protect DRV’s credits and reimbursements under this agreement, City shall include the following terms
in any future agreements involving credits and reimbursements from the
CSD Fee:
(1)

The credit reimbursement amount under the other agreements
will be based on the actual costs incurred for the improvements,
as reviewed and approved by City.

(2)

Unless DRV defaults under this agreement and loses its priority
for reimbursement, any reimbursements to be paid from the CSD
Fee Account to another landowner will be subject to the reimbursement priorities and principles set forth in section 6(e) above.

Impact of Assignment on Credit and Credit Amount. To the extent DRV assigns its right to credits under this agreement in accordance with the provisions of section 8 below, City’s obligation to reimburse DRV and the
City-approved assignees will be made in proportion to the outstanding
portions of the Credit Amount then held by DRV and the City-approved
assignees.

Credits.
(a)

Against Development Fees. DRV will be entitled to the Fee Credits as provided in sections 3 and 6 of this agreement. The fee-credit principles set
forth in this section 7(a) are to be interpreted and applied to achieve fairness and equity to all parties, including City, while not allowing a party to
obtain economic or other advantage through arbitrage or otherwise.
(1)

Subject to the fair-share payment for City’s costs to administer
the CSD Fee (described in section 7(a)(2), DRV may apply 99% of
the Fee Credits against the CSD Fee that DRV would otherwise pay
with respect to the Property upon issuance of a building permit
for any building within the Property, until DRV’s Fee Credits are
exhausted.
8
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DRV’s Fee Credits may not be applied against DRV’s fair share of City’s costs to administer the CSD Fee and the reimbursement agreements related thereto in an amount not
exceeding 1% of the then-existing CSD Fee. DRV shall pay its fair share when it receives
building permits for construction within the Property, notwithstanding any outstanding
balance of the Fee Credits.
(b)

8.

Fee Deferral. If City adopts a plan that provides for deferral of the CSD
Fee, and if DRV elects to participate in the plan, then DRV’s Fee Credits
may be applied against the then-existing CSD Fee in accordance with the
foregoing provisions to determine the net outstanding fee. The fee deferral will then be applied against the net outstanding fee to determine the
annual installments of principal and interest to be paid as required by the
plan.

Assignments of Reimbursements.
(a)

(b)

(c)

Assignment of Reimbursement Rights. Subject to, and in accordance with,
the terms of this Section 8, DRV may assign to any person or entity the
rights under this agreement to receive cash reimbursements and to apply
the Fee Credits against the CSD Fee. All assignments of the right to reimbursements and credits under this section 8 require City’s prior written
consent, which City may not unreasonably withhold, condition, or delay.
City may deny an assignment of rights to cash reimbursements and the
Fee Credits on the basis of excessive fractionalization of the available reimbursements and credits, except that City may not deny an assignment
that represents an amount equal to at least $50,000 of the Fee Credits.
As a condition of its consent to an assignment, City may assess a reasonable fee for the review, approval, and administration thereof.
Acknowledgment of Agreement; Assumption. An assignment under this
section 8 also requires the assignee’s express written assumption, by
which the assignee agrees to be subject to all the provisions of this agreement with respect to the application and interpretation of the fee-credit
and fee-reimbursement provisions, including the obligation to pay the
portion of the CSD Fee required to cover City’s cost of administration
thereof, notwithstanding the existence of any such right to credits and
reimbursements for the Fee Credits. The assignment agreement must
contain a provision obligating DRV and the assignee to fully and completely indemnify and defend City from any liability relating to the assignment of rights in the Fee Credits.
Allocation of Reimbursements. To the extent DRV assigns its right to cash
reimbursements for the Fee Credits under this agreement in accordance
with the provisions of this section 8, City’s obligation to reimburse DRV
9
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and the assignees must be in proportion to the then-outstanding portions
of the Fee Credits then held by DRV and the assignees.
(d)

(e)

Disputes between DRV and Assignee. If DRV, an assignee, and City, or any
of them, dispute the legal ownership of the rights to cash reimbursement
under this agreement or to the Fee Credits, then City may withhold any
cash reimbursement and may disallow the use of any Fee Credits until either—
(1)

all parties to the dispute have executed an agreement, in a form
acceptable to the City Attorney, that (a) specifies the legal ownership of the rights to the Fee Credits and the manner in which the
rights will be exercised and (b) contains acceptable indemnification and defense provisions; or

(2)

one of the parties has obtained a final court order determining as
against the disputing parties the legal ownership of the rights to
the Fee Credits and the manner in which the rights will be exercised.

Credits do Not Run with Property. The right to cash reimbursement under
this agreement and the right to the Fee Credits under this agreement do
not run with the Property and are personal to DRV. City shall not give any
Fee Credits to any subsequent purchaser or encumbrancer of any portion
of the Property unless the subsequent purchaser or encumbrancer has a
separate, written assignment of the Fee Credits from DRV (or from a previously approved assignee thereof) that City has approved in accordance
with this section 8.

9.

City’s Discretion. This agreement does not limit, control, commit, condition, or
influence in any manner the City’s police power or its discretion to approve, conditionally approve, or deny any or all of the development of the Railyards Project. This agreement does not modify the City’s or DRV’s obligations under
Amended and Restated Development Agreement for the Railyards Project, which
is identified as City Agreement No. 2008-0150-2, as amended.

10.

Dispute Resolution. The dispute resolution procedures in this section 10 are optional and apply only if both parties agree in writing to resolve a dispute that relates to the Project or this agreement using the procedures in this section 10.
(a)

Either party may give the other party written notice demanding that the
parties meet and attempt in good faith to resolve the dispute through negotiation. The parties shall meet within three business days after the notice is effective.
10
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(b)

If the parties do not resolve the dispute through negotiation within five
business days after they first meet, or if the parties fail for any reason to
meet and negotiate within three business days after a notice demanding
negotiation is effective, then, within ten business days after the notice
demanding negotiation is effective, either party may give the other party
written notice demanding binding final-offer arbitration ∗ in accordance
with the following procedures:
(1)

(2)

The dispute will be submitted to JAMS for arbitration before a
single arbitrator in Sacramento County, California, and the parties
waive any right to an oral hearing before the arbitrator. The
parties shall select the arbitrator as follows:
(A)

Within three business days after the notice demanding
arbitration is effective, each party shall submit to the other
a list naming three proposed arbitrators and ranking them
1, 2, and 3 in descending order of preference.

(B)

If more than one name appears on both lists, then the
rankings for those arbitrators will be added, and the
arbitrator who has the lowest sum will be selected. If
there is a tie, then the parties will attempt in good faith to
select one of the tied arbitrators.

(C)

If only one name appears on both lists, then that arbitrator
will be selected.

(D)

If no name appears on both lists, or if there is a tie in the
rankings of arbitrators, then the parties shall attempt in
good faith to select one of the six arbitrators listed.

(E)

If the parties do not select the arbitrator within six
business days after the notice demanding arbitration is
effective, then either party may ask JAMS to select the
arbitrator as quickly as practicable.

Within 10 business days after selection of the arbitrator, the
parties shall exchange with each other and submit to the
arbitrator their written proposals for resolving the dispute. Each
proposal must specify the amount of money damages that the
party offers or demands and may include any supporting evidence

“Final-offer arbitration,” also known as “baseball arbitration,” requires the City and DRV to submit their
“final offers” to the arbitrator, who may choose only one. (See Black’s Law Dict. (7th ed. 1999) p. 100, col.
I.)
∗
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(which must be submitted by affidavit or declaration under
penalty of perjury). Within 10 business days after exchange and
submission of proposals, either party may submit to the other
party and to the arbitrator either or both of the following:

(3)

(4)
(c)

11.

(A)

additional evidence in support of the party’s proposal or in
opposition to the other party’s proposal; and

(B)

a revised, final proposal.

The arbitrator will select one of the two proposals within 20
business days after the date on which both parties have
submitted their original proposals (as opposed to any revised
proposals submitted under section 10(b)(2)(B)). The arbitrator’s
decision will be final, and any court with jurisdiction may render
judgment on it.
(A)

If the arbitrator’s decision is in the City’s favor, then DRV
shall pay the City the amount of the award as soon as
practicable. If DRV fails to pay the award, then the City
may collect the award by drawing on the OPA Funds in the
Set-Aside Account under section 2.

(B)

If the arbitrator’s decision is in DRV’s favor, then the City
shall pay DRV the amount of the award as soon as
practicable. If the City fails to pay the award or otherwise
remedy the matter in dispute as directed by the arbitrator,
then DRV will be entitled to offset the amount of the
award against any further payments to City under this
agreement or against any future City fees that apply to the
development of the Railyards Project (e.g., development
fees, permit fees).

Each party shall pay half of JAMS’s fees for the arbitration. The
parties shall pay their own attorneys’ fees and costs.

Any negotiation or arbitration under this section 10 will not interrupt
construction of the Project, which will continue according to schedule
during the negotiation or arbitration.

Indemnification. This agreement is for funding and reimbursement purposes
only, and the City retains sole and absolute final approval rights, as described in
section 4, over the construction and other services necessary to complete the
Project. Accordingly, the City shall indemnify, defend, protect, and hold DRV and
12
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DRV’s officers, partners, members, shareholders, employees, agents, and consultants harmless from all liabilities, claims, demands, damages, and costs (including reasonable attorneys’ fees and litigation costs through final appeal) (collectively “Claims”) that arise out of, or are in any way related to, caused by, or
based upon, DRV’s provision of funding for the Project Costs; the City’s management of the Project; or the City’s payment of contractors, engineers, material
suppliers, laborers, and other vendors providing labor, goods, and services for
the Project. This section 11 does not apply to any Claims that involve disputes
between the City and DRV regarding payments the City is obligated to make to
DRV under this agreement. The City’s obligation under this section 11 will survive
the expiration or termination of this agreement.
12.

Notices. Any notice given under this agreement must be in writing and will be
effective only when mailed or delivered in the manner provided by this section
12 to the address set forth in section 12(a) or section 12(b), as appropriate. A
mailed notice will be effective on the third day after it is deposited in the United
States Mail (certified mail and return receipt requested), addressed as set forth
below, with postage prepaid. A notice sent in any other manner will be effective
when actually delivered. A party may change its address for these purposes by
giving written notice of the change to the other party in the manner provided in
this section.
(a)

If to City before the Final DRV Share becomes final:
City of Sacramento
Department of Utilities
1395 35th Avenue
Sacramento, CA 95822
Attention: Mark Elliot
melliott@cityofsacramento.org
If to City after the Final DRV Share becomes final:
City of Sacramento
Department of Utilities
1395 35th Avenue
Sacramento, CA 95822
Attention: Neal Joyce
njoyce@cityofsacramento.org

(b)

If to DRV:
Downtown Railyard Venture, LLC
3140 Peacekeeper Way
McClellan, California 95652
13
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Attention: Larry Kelley, Managing Principal
Tel: (916) 965-7100
E-Mail: lkelley@ldkcapital.com
13.

Access to Project. The City shall allow DRV and its representatives and consultants to enter upon the Project site and inspect the progress of construction at all
reasonable times, subject to any reasonable safety precautions the City or its
contractors require. The City shall allow DRV and its representatives and consultants to examine and copy, during the City’s normal business hours, all plans,
shop drawings, and specifications kept at the Project site, the offices of Project
consultants, or the City’s offices.

14.

Interpretation. This agreement is to be interpreted and applied in accordance
with California law, except that the rule of interpretation in California Civil Code
section 1654 will not apply. Exhibits A, B, C, D and E are part of this agreement.
“Include” and its variants are not restrictive. For example, “includes” means “includes but not limited to,” and “including” means “including but not limited to.”

15.

Early Termination.
(a)

Set-Aside Letter. If DRV does not provide a Set-Aside Letter in accordance
with section 4, then this agreement will terminate automatically, and the
parties will have no further obligations under this agreement.

(b)

Failure to Timely Commence Construction. If construction of the Project
does not begin within six months after the City issues a notice to proceed
to the contractor, then this agreement will terminate automatically and
the parties will have no further obligations under this agreement.

17.

Remedies and Waivers. Each party is entitled to all remedies available at law or
in equity in addition to the remedies specified in this agreement. All remedies
are cumulative, and the exercise of one remedy will not preclude the exercise of
any other remedy. A party’s failure to insist on strict performance of this agreement or to exercise any right or remedy upon the other party’s breach of this
agreement will not constitute a waiver of the performance, right, or remedy. A
party’s waiver of the other party’s breach of any provision in this agreement will
not constitute a continuing waiver or a waiver of any subsequent breach of the
same or any other provision. A waiver is binding only if set forth in writing and
signed by the waiving party.

18.

The City’s Representations. As an inducement for DRV to enter into, and perform its obligations under, this agreement, the City represents as follows:

14

Page 22 of 39

19.

(a)

The City has the power, authority, and legal right to engage in the transactions contemplated by this agreement.

(b)

The City’s execution and delivery of this agreement and the carrying out
of the transactions contemplated by this agreement will not (1) conflict
with, or result in a breach of, any law, regulation, order, or other requirement of any court or other government body; or (2) constitute a default
(with or without notice or lapse of time) under any agreement other instrument to which the City is a party or by which the City is bound.

(c)

The City has no knowledge of any violations of federal, state, or local
laws, regulations, orders, or other requirements affecting the Project or
the City’s ability to perform its obligations under this agreement.

(d)

The persons signing this agreement on the City’s behalf have the full
power and right to do so, and their actions have been approved by the
Sacramento City Council, which intends that the City be fully bound by
those actions for all purposes.

(e)

The City will pay promptly when due all bills and other obligations the
City incurs for the Project.

DRV’s Representations. As an inducement for the City to enter into, and perform its obligations under, this agreement, DRV represents as follows:
(a)

DRV has the power, authority, and legal right to engage in the transactions contemplated by this agreement.

(b)

DRV’s execution and delivery of this agreement and the carrying out of
the transactions contemplated by this agreement will not (1) conflict
with, or result in a breach of, any law, regulation, order, or other requirement of any court or other government body; or (2) constitute a default
(with or without notice or lapse of time) under any agreement other instrument to which DRV is a party or by which DRV is bound.

(c)

DRV has no knowledge of any violations of federal, state, or local laws,
regulations, orders, or other requirements affecting the Project or DRV’s
ability to perform its obligations under this agreement.

(d)

The persons signing this agreement on DRV’s behalf have the full power
and right to do so, and their actions have been approved by DRV’s general partner, which intends that DRV be fully bound by those actions for
all purposes.
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20.

Partial Invalidity. If a court of law with jurisdiction determines that any part of
this agreement is unlawful or unenforceable, then the parties shall promptly
meet and attempt in good faith to revise this agreement (and, if appropriate, any
documents executed under this agreement) to give effect to their mutual intention when they entered into this agreement.

21.

Authorized Signatures. Each person who signs this agreement on behalf of a
party represents that he or she is authorized to sign this agreement for that
party and to bind that party to the obligations imposed on it by this agreement.

22.

Execution of Agreement. The parties may sign this agreement in counterparts,
each of which will be considered an original, but all of which will constitute the
same agreement. Facsimiles, pdfs, and photocopies of signature pages of the
agreement have the same binding effect as originals.

23.

Further Assurances. Upon demand, each party shall do any act or execute any
additional documents that may be reasonably required to comply with this
agreement.

24.

Time. Time is of the essence in the performance of this agreement.

25.

No Third-Party Beneficiaries. This agreement is made for the sole benefit of the
parties and their successors and assigns.

26.

Computation of Time. The time within which any act under this agreement must
be done is to be computed by excluding the first day and including the last day.
If the last day falls on a Saturday, Sunday, or legal holiday observed by the City,
then the time period is to be extended so that it ends on the next succeeding day
that is not a Saturday, Sunday, or legal holiday. As used this agreement, “day”
means calendar day unless a provision specifically refers to business days. “Business day” means any day the City’s offices located at 915 I Street, Sacramento,
California, are open to the public.

27.

Relationship of Parties. This agreement does not create the relationship of principal and agent between the City and DRV, nor does it create a partnership, a
joint venture, or any other association between the City and DRV.

28.

Jurisdiction. The City and DRV consent to the exclusive jurisdiction of California
courts as to any matter arising under, or pertaining to, this agreement.

29.

Effective Date. This agreement is effective on the date the City and DRV have
both signed it, as indicated by the dates in the signature blocks below.
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Exhibit A
Combined Sewer System Map
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Exhibit B
Project Scope
The Project Scope will be as set forth in the final plans and specifications that the City approves
and uses to award the construction for the Project. When approved, those plans and
specifications will be deemed incorporated into this agreement and made a part of it. The
Project Scope will include the construction of approximately 5,700 feet of 42-inch diameter and
410 feet of 48-inch diameter combined sanitary sewer (“CSS”) pipelines within 3rd Street from
H Street to U Street, and within T Street from 3rd Street to 5th Street. The pipelines will
connect to an existing 84-inch diameter CSS at 3rd Street and U Street, and to a 60-inch
diameter CSS pipeline at 5th Street and T Street.
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Exhibit C
Project Cost

Design - Consultants (NV5/Nolte, HDR, Stantec,
Mendoza, etc.)
Design/Admin/Contract - City Staff
Construction Mgt./Public Outreach - Consultant (UNICO)
Construction Mgt./Engineering Support/Admin/Contract
- City Staff
Construction Engineering Support - Consultant (NV5)
Construction (Contract Bid Amount)
Bid Item Change Orders
Construction Contingency
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DRV
City
Project Cost Contribution Contribution
$810,884
$227,494
$1,756,000

$0
$0
$0

$810,884
$227,494
$1,756,000

$406,400
$76,000
$14,307,780
$250,000
$1,766,106

$0
$0
$14,307,780
$250,000
$0

$406,400
$76,000
$0
$0
$1,766,106

Total= $19,600,664

$14,557,780

$5,042,884
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Exhibit D
Form Set-Aside Letter
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City of Sacramento
City Manager’s Office
915 I Street, 5th Floor
Sacramento, CA 95814
Attn.: Michael Jasso
Re: 3rd Street Infrastructure Construction, Sacramento, California

UMPQUA BANK, an Oregon state chartered bank (“Umpqua Bank”), and OPUS BANK, a
California commercial bank (“Opus Bank”) (Umpqua Bank and Opus Bank are referred to
collectively as the “Lender”), have agreed to make a loan for the development of public infrastructure
improvements in Sacramento, California, to Downtown Railyard Venture, LLC, a Delaware limited
liability company (“Borrower”) , in accordance with that certain Credit Agreement, dated May 16,
2019 (“Credit Agreement”), providing an aggregate loan funding to Borrower of up to
$36,480,000.00 (“Loan Amount”).
Borrower and the City of Sacramento, a California municipal corporation (“City”), have
entered into that certain 3rd Street Relief Sewer Project Funding, Credit, and Reimbursement
Agreement, dated June 4, 2019 (“3rd Street Sewer Funding Agreement”), whereby Borrower is
providing funding in the amount of $14,557,780.00 for the City’s construction of public infrastructure
improvements in Sacramento, California, described in the “Project Scope” attached to the 3rd Street
Sewer Funding Agreement (the improvements described in the Project Scope are referred to as the
“3rd Street Sewer”) (the “3rd Street Sewer Funding”).
In consideration of the entering into of the Credit Agreement and to induce the City to enter
into the 3rd Street Sewer Funding Agreement, Lender agrees to irrevocably allocate from the Loan
Amount and set aside the sum of $14,557,780.00 (“Set Aside Amount”), to be used solely for the
funding of the 3rd Street Sewer Funding in accordance with the 3rd Street Sewer Funding Agreement,
and no other purpose.
Except as provided in this set-aside letter, the Set Aside Amount is subject to disbursement to
Borrower and shall only be used to provide the 3rd Street Sewer Funding to the City in accordance
with the 3rd Street Sewer Funding Agreement. Borrower shall follow, and is responsible for
complying with all requirements associated with, the disbursement procedures in the Credit
Agreement when seeking disbursements from the Set Aside Amount.
If Borrower fails for any reason to fund any or all of the 3rd Street Funding in accordance with
the 3 Street Sewer Funding Agreement, then Lender shall, upon Lender’s receipt of written notice
from the City to distribute to the City from the undisbursed balance of the Set Aside Amount the
requested advance amount stated in the City’s written notice to be used by the City in accordance with
the 3rd Street Sewer Funding Agreement, subject only to the following conditions (collectively,
“Funding Criteria”): (i) the City’s delivery to Lender of documentation, using the form attached
hereto as Attachment 1, that the Redevelopment Agency Successor Agency for the dissolved
Redevelopment Agency of the City of Sacramento (“RASA”) has validated that the requested
expenditures for the 3rd Street Sewer are eligible for reimbursement under the Sacramento Railyards
Master Owner Participation Agreement and the certain Initial Phase Infrastructure Owner
Participation Agreement, each dated May 13, 2008, and between the dissolved Redevelopment
Agency of the City of Sacramento and S. Thomas Enterprises of Sacramento LLC (i.e., the prior
rd
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owner of the Sacramento Railyards), as amended by the Amendment and Termination of the
Sacramento Railyards Master Owner Participation Agreement and Initial Phase Infrastructure Owner
Participation Agreement, dated as November 16, 2017, together with any amendments and
supplement (the “OPA”), (ii) Lender has confirmed the current availability of proceeds under the
Credit Agreement for the requested advance from the Set Aside Amount, and (iii) Lender’s right to
receive Net Tax Increment Payments pursuant to the Assignment Agreement (as such capitalized
terms are defined in the Credit Agreement) is in full force and effect.
Unless the City first consents in writing, Borrower shall not seek, and Lender shall not
disburse, an advance under the Credit Agreement for any purpose other than to satisfy Borrower’s
funding obligation under the 3rd Street Sewer Agreement until the Set Aside Amount has been fully
disbursed in satisfaction of Borrower’s funding obligation in accordance with the 3rd Street Sewer
Funding Agreement.
This is an irrevocable commitment of funds, not subject to recall, or offset, by Lender.
Subject to compliance with the Funding Criteria, Lender’s obligations under this set-aside letter are
unconditional and are not abrogated or otherwise affected by Borrower’s default under the Credit
Agreement. Any portion of the Set Aside Amount received by the City from Lender will be used
exclusively by the City to pay for the completion of the 3rd Street Sewer. In no case will the City be
obligated to repay to Lender any funds disbursed to the City, either directly or indirectly, under this
set-aside letter.
The amount of the 3rd Street Sewer Funding has been determined from an estimate prepared
by the City. Lender is not responsible or liable for the sufficiency of the funds to pay for the 3rd Street
Sewer.
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This set-aside letter is effective on the later of (i) closing date of the Credit Agreement, and
(ii) the effective date of the 3rd Street Sewer Funding Agreement, and shall remain in effect until the
earlier of (i) the Set Aside Amount has been fully disbursed in satisfaction of Borrower’s funding
obligation in accordance with the 3rd Street Sewer Funding Agreement, or (ii) April 30, 2024.
UMPQUA BANK

By:
Date:__________________________________
OPUS BANK

By:
Date:__________________________________
We acknowledge and concur with this set-aside letter:
DOWNTOWN RAILYARD VENTURE, LLC,
a Delaware limited liability company
By:
LDK RAILYARD, LLC, a California limited
liability company
Its:
Manager
By:
Its:

LDK VENTURES, LLC, a California
limited liability company
Member

By:____________________________
Larry D. Kelley
Its:
Manager
Date: ______________________________
Acknowledged and Accepted:
CITY OF SACRAMENTO

By:
Howard Chan, City Manager
Date:
Approved as to Form:
By:
Senior Deputy City Attorney
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Attachment 1
FORM OF CONFIRMATION CERTIFICATE

The undersigned hereby states and certifies that:
(i)
I am the duly appointed, qualified and acting __________________________
of the City of Sacramento, a municipal corporation, in its capacity as the Redevelopment
Agency Successor Agency (“RASA”) to the dissolved Redevelopment Agency of the City of
Sacramento and as such, am familiar with the facts herein certified and am authorized to
certify the same;
(ii)
Per Paragraph 9 of the Acknowledgement of Assignment Agreement
(“Acknowledgement”) effective as of __________________, 2019 pertaining to the
Assignment of Railyards Net Tax Increment Payments Under the OPA Agreement dated as
of ________________, 2019 among Downtown Railyard Venture, LLC (“Owner”) and
Umpqua Bank and Opus Bank, RASA confirms that:
(a) It has reviewed Advance Request dated _______________ (“Advance Request”)
and all supporting evidence for completed infrastructure costs;
(b) That all completed infrastructure costs listed in the Advance Request are eligible
for reimbursement under the Amended OPA;
(c) That all certifications and representations contained in the Acknowledgement
continue to be true and correct on the date hereof;
(d) The Amended OPA is in full force and effect; and
(e) That it believes that there will be sufficient revenues available in the RPTTF for
RASA to make the payment listed in Exhibit A of the Amended OPA for completed
infrastructure costs in FY ____.
Dated:
REDEVELOPMENT AGENCY SUCCESSOR AGENCY

By: City of Sacramento, a municipal corporation,
in its capacity as the REDEVELOPMENT AGENCY SUCCESSOR AGENCY to the
dissolved Redevelopment Agency of the City of Sacramento
By: ______________________________
Name:
Assistant City Manager
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Exhibit E
Budget Request Form
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