Meeting Date: 5/20/2014
Report Type: Staff/Discussion

City Council Report

Report ID: 2014-00346

915 I Street, 1st Floor
www.CityofSacramento.org

Title: Entertainment and Sports Center Terms and Agreements
Location: Downtown Plaza, District 4
Recommendation: Pass 1) a Resolution: a) finding it in the best interest of the City to convey City
real property to SBH Downtown LLC, SBH Natomas LLC, SBH Real Estate Group, and SG
Downtown LLC without bids; b) finding and determining that special circumstances make the use of a
bid procedure inappropriate for the lease of the Entertainment and Sports Center (“ESC”) and the City
real property upon which the ESC will be constructed; c) rescinding Resolution 96-921, regarding the
approval for financing the construction of a sports facility; d) suspending the application of the City’s
Facility Naming Policy (Resolution 2008-112) to the ESC; e) authorizing the City Manager or his
designee to execute the following agreements for the development, operation, and financing of the
Entertainment and Sports Center: Comprehensive Project Agreement (with Sacramento Basketball
Holdings LLC (“SBH”), Sacramento Downtown Arena LLC (“ArenaCo”) and Sacramento Kings
Limited Partnership (“TeamCo”)); Arena Design and Construction Agreement (with ArenaCo)); Arena
Management, Operation, and Lease Agreement (with ArenaCo); Team Non-Relocation Agreement
(with TeamCo); Arena Finance and Funding Agreement (with ArenaCo); Property Conveyance
Agreement (with SBH Downtown LLC, SBH Natomas LLC, SBH Real Estate Group, and SG
Downtown LLC); Arena Parking Management Agreement (with ArenaCo); Agreement for Interim
Parking Operations Management (with ArenaCo); Master Lease for Digital Billboards (with Arena Co);
and First Amendment to Property Acquisition, Cost, and Indemnity Agreement (with SBH); f)
authorizing the City Manager or his designee to make, execute, and deliver on the City’s behalf
technical, clerical, and minor amendments to the aforementioned agreements, subject to approval as
to form by the City Attorney or his designee; g) authorizing the City Manager to execute and deliver
on the City’s behalf any and all agreements, certificates, documents, and instruments, including but
not limited to escrow agreements, referenced in, or necessary to implement, the aforementioned
agreements; h) directing the City Manager and the City Clerk to execute deeds for the conveyance of
the real property identified in the Property Conveyance Agreement; 2) a Resolution: a) authorizing
the City Manager or his designee to loan on a short-term basis up to a maximum of $12,000,000 from
the City’s Risk Management Fund to ArenaCo to pay for application fees, permit fees, and
development-impact fees that must be paid to the City or to other governmental entities when
obtaining building permits for the ESC project, subject to repayment as set forth in the Arena Finance
and Funding Agreement; and b) and authorizing the City Manager or his designee to implement
necessary budget adjustments associated with this short-term loan transaction; and 3) a Motion
waiving Council Rule of Procedure 7.E.2.d, which requires a 10-day public review of agreements with
a value of $1 million or more, for the Arena Finance and Funding Agreement.
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Description/Analysis
Issue Detail: On March 26, 2013, the City Council approved a non-binding Preliminary Term Sheet

(Term Sheet) for a public-private partnership between the City of Sacramento and the Sacramento
Kings’ new ownership group for the potential location, financing, ownership, design, development,
construction, operation, use, and occupancy of a new, first-class, state-of-the art, multi-purpose
entertainment and sports center (ESC) that will serve as the home of the Kings and will also host
family shows, concerts, sporting events, community-oriented events, and numerous other events.
Since then, the City and Sacramento Basketball Holdings LLC (SBH), owners of the Kings, have
completed their due diligence, negotiated the terms for delivery of the project, and prepared the
definitive binding agreements for the ESC. Some of the project elements described in the Term Sheet
have been modified and all of the terms have been further detailed in separate definitive agreements.
In addition, the requisite environmental studies, planning entitlements, and financing plans have been
completed and are before the City Council in separate staff reports.
This report provides a summary of the final terms that are set forth in the definitive agreements listed
below:


Comprehensive Project Agreement (“Comprehensive Agreement”)



Arena Design and Construction Agreement (“ADACA”)



Arena Management, Operation, and Lease Agreement (“AMOLA”)



Team Non-Relocation Agreement



Arena Finance and Funding Agreement (“AFFA”)



Property Conveyance Agreement (“PCA”)



Arena Parking Management Agreement (“APMA”)



Agreement for Interim Parking Operations Management (“IPMA”)



Master Lease for Digital Billboards



First Amendment to the Property Acquisition Cost, Defense, and Indemnity Agreement

In addition to the summary of the final agreements, this staff report includes two resolutions and a
motion. The first resolution provides for the approval of the agreements noted above that establish
the legally binding terms and conditions for the design, development, operation, management,
maintenance, and funding for the new arena. It also includes a 35-year non-relocation agreement for
the Sacramento Kings and the transfer of City-owned property, including a 100-acre site adjacent to
Sleep Train Arena, three parcels in the Downtown area, and several parcels in and adjacent to
Downtown Plaza. Two of the agreements provide for the management and operation of the
Downtown Plaza garages. These agreements are described in greater detail in the attachment.
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This resolution would also authorize the City Manager to take a number of administrative actions to
ensure that the arrangements set forth in the agreements are in compliance with City’s resolutions
and ordinances. These actions relate to: 1) minor amendments to any of the agreements that are
technical or clerical in nature and do not involve substantive or financial changes, including the ability
to execute implementing agreements, such as escrow agreements; 2) making a finding that the sale
or transfer of City property to SBH and its affiliates is in the best interest of the City; 3) lease of City
property for the ESC without bids; 4) suspension of the City’s policy for the naming of City facilities,
which does not provide for the type of commercial naming rights associated with arenas; and 5)
repeal of an old resolution addressing voter approval for City financing of sports facilities.
The second resolution proposes a short-term loan to Sacramento Downtown Arena LLC (“ArenaCo”),
the affiliate of Sacramento Basketball Holdings LLC that is responsible for the development and
operation of the new ESC. The loan covers the costs associated with building permit application fees
and development impact fees that are due to the City and outside governmental agencies such the
school district and Sacramento Area Flood Control Agency. As set forth in the Arena Finance and
Funding Agreement (AFFA), the loan will be repaid in full by SBH once its financing is in place shortly
after the guaranteed maximum price (GMP) contract in Fall of 2014.
The motion waives the 10-day public review rule (Council Rule of Procedure 7.E.2.d) for the
Arena Finance and Funding Agreement formerly known as the Arena Funding, Escrow and
Disbursement Agreement (“AFEDA”). The changes to the agreement were based on additional
input that the City recently received from its escrow agent upon further review. No substantive
changes have been made related to the obligations between the City and SBH’s affiliate,
ArenaCo, as presented in the AFEDA posted on the City’s website on May 9. The changes are
technical in nature. Nevertheless, because of these changes, City staff is recommending that
Council waive the 10-day rule.
Policy Considerations: The development of the Entertainment and Sports Center will
transform Downtown Plaza into a center of entertainment and activity and provide Sacramento
with a first-class venue for sports, entertainment and cultural events. Completion of the ESC will
fulfill several critical policy objectives. Specifically, the ESC is an important part of realizing the
City’s General Plan vision of creating the most livable city in America.
Economic Impacts: The ESC will retain up to 800 existing jobs and create between 2,000 and
6,000 new ones, based on staff’s updated analysis using two economic analysis models. The
lower job estimate is based on local estimates while the higher figure represents primarily
regional and statewide job growth. The total economic output of the ESC (arena-only) project is
estimated at between $260 million and $400 million locally and between $470 million and almost
$1 billion regionally and statewide. This does not include the benefits associated with any of the
ancillary development within the immediate mall properties or on the City parcels to be
transferred nor does it include likely capital investment and jobs beyond the project site that may
result from this project. Total economic output includes direct and indirect output as well as
induced activities. This includes such items as construction and consumer spending, transfers,
wages, tax revenues, and transactions among others. The ancillary development including
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future retail, housing, office and a hotel would add additional jobs and economic output. It is
also anticipated that the ESC will help spur additional investment along K Street, in Old
Sacramento and throughout downtown.
The economic impacts are estimates calculated using a calculation tool developed by the Center
for Strategic Economic Research (CSER). CSER utilized the IMPLAN input-output model (2009
coefficients) to quantify the economic impacts of a hypothetical $1 million of spending in various
construction categories within the City of Sacramento in an average one-year period. Actual
impacts could differ significantly from the estimates and neither the City of Sacramento nor
CSER shall be held responsible for consequences resulting from such differences.
A separate economic impact report commissioned by the Sacramento Kings and prepared by
Capitol Public Finance Group LLC (Capitol PFG) takes into consideration broader potential
economic benefits. That report, based on its more comprehensive analysis, resulted in higher
job creation and economic benefits. City staff has not relied on the findings of the Capitol PFG
report since it was commissioned by others and was more speculative in certain elements of its
analysis. It nonetheless provides an additional wide-ranging review of potential economic
benefits and is available on Capitol PFP’s website (www.capitolpfg.com).
Environmental Considerations: The proposed actions and agreements are part of a project, the
Entertainment and Sports Center (P13-065), for which the City Council has certified an environmental
impact report and adopted a mitigation-monitoring program and findings of fact and a statement of
overriding conditions. Copies of the final EIR and the draft EIR are available at the ESC website:
www.cityofsaramento.org/arena as well as on the Community Development Department’s webpage
at: http://portal.cityofsacramento.org/Community-Development/Planning/Environmental/ImpactReports.
Sustainability: The ESC is being designed as a LEED Gold certified project. In addition, the
ESC and surrounding plaza will employ water conservation, water reduction and reuse resulting
in a water use reduction of approximately 35% compared to comparable facilities.
Commission/Committee Action: Not applicable.
Rationale for Recommendation: The development of a new ESC at Downtown Plaza will
serve as an economic catalyst for the Downtown Plaza and the greater downtown. It will ensure
that the City has a suitable entertainment and sports venue and enhance the entertainment and
cultural opportunities in downtown and the region.
Financial Considerations: The total development cost of the ESC is estimated to be $477
million. Of that amount, $223,130,100 in cash will come from the City of Sacramento and
$253,869,900 will come from Sacramento Basketball Holdings LLC and their affiliates. The
City’s cash contributions come from three sources as follows: a) net proceeds from the sale of
lease-revenue bonds totaling $212,500,000, b) Parking Infrastructure Fund $5,630,100, and c)
Master Owner Participation Agreement (MOPA) Fund proceeds from the City’s sale of the
Sheraton Grand Hotel ($5,000,000). The Parking and MOPA funds may be used for either
construction or for the City’s financing costs. In the case where the funds are used to cover the
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City’s financing costs, the bond proceeds would be increased by a like amount. The gross
borrowing of the lease-revenue bonds – including the debt service reserve, capitalized interest
and the cost of issuance – is estimated at $298,400,000 (and may not exceed $325,000,000).
Repayment of the bonds will come from City parking revenues, ESC lease payments, hotel tax
revenue, and several other revenue sources that are generated as a result of the ESC, including
possessory interest tax, sales taxes, and utility user taxes. As described above, the City will
also provide a short-term loan not to exceed $12 million to cover building permit fees and other
development impact fees for the project. The loan will be paid back out of the Kings’
construction financing. This is not in addition to the City’s $223 million and will be paid back
prior to the City disbursing its construction financing. The City lease-revenue bonds are further
detailed in a separate report to be considered by the City Council.
During the period between the simultaneous close of the financing (expected in late July) and
the final Guaranteed Maximum Price (GMP) contract (expected in October), there is risk to both
parties but especially to SBH and its affiliate Sacramento Downtown Arena LLC (ArenaCo)
because neither the City nor SBH/ArenaCo will have their full construction financing available.
As noted above, the City will have invested its Parking and MOPA funds ($10.6 million) for
financing costs, while SBH/ArenaCo will have invested approximately $90 million to ensure that
the project stays on schedule. As a demonstration of the City’s commitment to the public-private
partnership and to what will ultimately be a City-owned facility, the City Manager is
recommending that the City loan up to $12 million to the Kings during this short-term period in
order to cover the cost of governmental application, permit, and development impact fees. As
spelled out in the Arena Finance and Funding Agreement, the loan will be repaid to the City
upon SBH’s first draw of their construction loan after the GMP is approved in October 2014.
Local Business Enterprise (LBE): Competitive bidding requirements were waived for the ESC
project on Dec. 10, 2013 (Resolution No. 2013-0400). Therefore the project is not subject to the
LBE requirements. However, SBH has committed to implement programs to recruit qualified
Small Business Enterprises (SBE’s) and Local Business Enterprises (LBE’s). This includes
professional services, contractors, subcontractors, and suppliers. This program was developed
through a collaborative effort with the City, local chambers, and business districts.
The program has performance goals to help increase the LBE/SBE involvement in the
development of the ESC. These goals include an overall goal for local business of 60% of the
ESC project budget and 20% for small business, of which at least 75% must be local.
SBH has retained Turner Construction, which has partnered with the business community to
recruit qualified LBE’s and SBE’s to implement the program. Both SBH and Turner have
aggressively marketed the program through the Kings website and outreach efforts including
public workshops focused on the recruitment of qualified subcontractors. To expand the pool of
qualified subcontractors, Turner also held the Turner School of Construction Management
(TSCM) during February/March 2014 - a program that graduated 34 individuals from local
qualified participating construction businesses.
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SBH and Turner Construction are committed to the success of the LBE/SBE program through
the recruitment and appointment of a Community Advisory Council (CAC) that will be comprised
of representatives from key business, labor, government, and community stakeholder groups.
SBH will identify CAC Members by June 2014 and conduct quarterly meetings between June
2014 and October 2016 to monitor progress on the LBE/SBE program and other aspects of the
ESC project.
Finally, SBH and Turner have also committed to local hiring through an apprenticeship program,
with a goal of training 70 Sacramento residents from low-income and disadvantaged
neighborhoods to become apprentices in the construction trades. SBH and Turner have been
working with SETA, the Urban League, Sacramento ACT, and City Council members to inform
the community about the program.
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Background
Section 1:

Overview of Final Terms

The Preliminary Term Sheet (Term Sheet), approved by Council on March 26, 2013, was a nonbinding document for the location, financing, ownership, design, development, construction,
operation, use, and occupancy of a new, first-class, state-of-the-art, multi-purpose entertainment
and sports center (ESC) to serve as the home of the NBA’s Sacramento Kings and also host
family shows, concerts, sporting events, community-oriented events, and numerous other
events. The 2013 Term Sheet served as a guide for subsequent due diligence, negotiations,
and development of formal agreements. This section highlights some of the key terms that are
included in the definitive project agreements as described in Section 2 of this report. Section 3
provides an overview of the timeline for the development of the ESC.
ESC Development Budget:
In accordance with the Term Sheet, SBH with its design team at AECOM have designed a
world-class, state-of-the-art, multi-purpose entertainment and sports center. The design
captures what is unique about Sacramento, from the indoor-outdoor nature of the space to the
City’s trees and agricultural heritage. In addition, the building and surrounding plaza achieve the
goals that Council established for the project on October 29, 2013 by creating an unparalleled
entertainment venue.
The design process included input from numerous sources, including community meetings,
focus group sessions, eight Planning and Design Commission meetings, City Council meetings,
the Kings operations staff, the NBA, the project architect (AECOM), City staff, sponsors, and the
general public. The input provided for new design concepts and refinements that resulted in
substantial improvements in the project design and functionality. Those improvements included,
among others, a more expansive plan for the public plaza and its features; design changes to
enhance street-level activation on L Street; and an expanded plan for the practice facility and
team offices.
The total project cost is currently estimated at $477 million, approximately $30 million more than
the original budget included in the 2013 preliminary Term Sheet. Consistent with their
commitment to cover costs beyond the original project budget, SBH will invest an additional $30
million for those enhancements. SBH also remains responsible for any further cost increases.
Overview of the primary terms:
1. Cash Sources for Development: The sources for cash contributions to the development, design
and construction of the ESC are identified in the table that follows.
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Capital Sources for Development
City Cash Contribution (47%)
Public Finance
Parking Infrastructure Fund1
Sheraton MOPA Funds1
City Subtotal
SBH Cash Contribution (53%)
Debt and Equity
Total $

212,500,000
5,630,100
5,000,000
223,130,100
253,869,900
477,000,000

1. Source may be used for construction or the City’s financing
costs, in which case the public financing would be increased by a
like amount.

2. City Contribution Overview:
a. Cash contribution totaling $223,130,100. Contributions include $212,500,000 through
the sale of taxable lease-revenue bonds as described in a companion report on
finance; $5,630,100 from the Parking Infrastructure Fund; $5,000,000 from downtown
economic development MOPA funds derived from the City’s sale of the Sheraton
Grand Hotel, which may be used interchangeably as described above.
b. Transfer of land to SBH in exchange for a cash contribution to the ESC by SBH equal
to the appraised value of the land as shown below:
Appraised
Value1

Land
Natomas Arena – City Parcel
3rd Street and Capitol Mall
2nd Street and O Street
4th and J Street
312-314 K Street
1401 H Street
5th and K Street Air Rights2
J Street Remnant Parcel3
TOTAL VALUE

$

14,815,000
13,400,000
370,000
1,640,000
830,000
700,000
293,480
1,000
32,049,480

1. Except as noted, all appraisals were performed by MAI
appraisers in conformity with the Appraisal Institute’s Code of
Professional Ethics and USPAP standards.
2. $293,480 is per a pre-existing option agreement; appraised
value is $240,000.
3. Remnant parcel is an estimate of value by a licensed
appraiser.
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c. Ground leases for foundation pads and any necessary easements on up to six Cityowned sites for the duration of the ESC lease. SBH will have the right to design,
finance, construct, operate, and maintain digital billboards on these sites.
d. SBH will assume the management and operations of the Downtown Plaza parking
under an Arena Parking Management Agreement for the term of the ESC lease. SBH
will assume all management and operational costs and retain parking revenues,
except for City events.
e. Approximately 1,050 City-owned parking spaces under and adjacent to the footprint of
the arena will be demolished. Additional spaces may become inaccessible during
construction of the ESC and ancillary development.
f. While not part of the City cash contribution, the following confer benefits to SBH:
o Planning entitlements for up to 1.5 million square feet of ancillary development
surrounding the ESC.
o Establishment of a sign district surrounding the ESC. This sign district will allow for
enhanced signage rights consistent with an entertainment district.
o Rezoning, planning entitlements, and an ordinance amendment that would
allow for up to six digital billboards in total.
o Naming rights for the ESC.
Downtown Plaza Parking Garages: A Councilmember requested information on the value of the
Downtown Plaza parking garages that will be managed and operated by SBH under the terms of
the Arena Parking Management Agreement. Currently, the Downtown Plaza parking garages
generate approximately $1.25 per car in revenue compared to $6-$9 per car in the City’s other
downtown parking garages. The reduced per car revenue is primarily the result of existing longterm retail validation contracts. In addition, the Downtown Plaza parking garages have suffered
from reduced parking volume due to the ongoing decline of the retail at this location. The
Downtown Plaza parking garages also have significant capital improvement needs totaling
almost $39 million over the next 40 years, according to an analysis by Walker Parking
Consultants. Based on a 40-year analysis of anticipated net operating income and capital
expenditures prepared by Walker, the value of the Downtown Plaza garages based on current
conditions and a continuation of the status quo ranges from approximately $6 million before debt
service to a negative value when existing debt service is included. The table below shows the
value based on FY 2012/13 results and a 2.5% escalation for revenues and expenses. The
discount rate is based on an average rate that reflects the City’s current minimum cost of
borrowing, on a tax-exempt basis, since the City would need to borrow money to pay for the
capital repair costs if the City retained control of the garages.
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Present Value
Discount
(40-Year Period)
Rate
Before Debt Service (DS):
Net Operating Income (NOI)
4.5%
Capital Expenditures (CapEx)
4.5%
NOI (before DS) minus CapEx:
After Debt Service (DS):
Net Operating Income (NOI)
4.5%
Capital Expenditures (CapEx)
4.5%
NOI (after DS) minus CapEx:

Present
Value
22,365,843
16,263,040
$6,102,802
16,099,963
16,263,040
-$167,077

Source: Walker Parking Consultants, 5/8/2014; Rate
information - City of Sacramento, 5/13/2014.

As set forth in the Arena Parking Management Agreement (“APMA”), Sacramento Downtown
Arena LLC (ArenaCo), an affiliate of SBH, will receive the revenues from the Downtown Plaza
garages for the 35-year term, but they will also be responsible for the management, operation,
maintenance, and capital repairs of these garages. A 40-year term was used to include one of
the two five-year extension options under the agreement.
Digital Billboard Sites: The City will be providing up to six locations on vacant, under-utilized
City-owned properties. A Councilmember asked about the value of these billboards. The City
currently derives no revenue from these under-utilized sites that are predominantly in or
adjacent to road right-of-way and not suitable for development. There is currently little value and
no cost to the City other than opportunity cost in providing these sites. SBH will be creating and
benefiting from the value they create through the installation of the billboards (at their own cost)
at these sites. The billboards provide value to the Kings primarily for their ability to advertise
arena events, promote Kings’ sponsors, and direct people to downtown Sacramento where
SBH’s current and future development is located. Driving business and economic activity to the
downtown also brings economic benefits to the City. The billboards are expected to provide
revenue from outside advertisers as well.
Because of the unique nature of this arrangement where owners of a professional basketball
team own and operate digital billboards, it is difficult to come up with an exact estimate of value.
Neither staff nor our consultants have been able to find comparable examples. Yet, unlike a
typical outdoor advertising company, SBH faces a number of unique constraints that are likely to
limit the revenue-generating potential of the billboards. First, SBH will be adding additional
supply (six billboards, each with up to eight timed advertising slots) to the outdoor advertising
market, which may impact lease rates. Second, SBH wants to be able to offer advertising to
Kings’ sponsors and their sponsors are likely to seek restrictions so that their competitors don’t
have access to advertising on these same billboards. This is expected to limit the number of
advertisers and thus the revenue-generating potential of the billboards. Finally, SBH will
advertise Kings’ events, ESC events, and events and businesses at Downtown Plaza as
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opposed to other businesses and other shopping centers, which will limit the amount of
advertising available and thus revenue.
The City’s existing agreement with Clear Channel for four digital billboards is a very different
arrangement, by which the City currently receives $180,000 per billboard per year. It is
uncertain how much the City would be able to generate if the six signs in question were leased
to an entity other than SBH given the proposed locations as well as the increase in the supply of
signs in the market (which will negatively impact value). SBH’s advertising on these billboards
will showcase Kings’ games, concerts, and other events as well as businesses and activities in
Downtown Plaza, all of which generate revenues for the City in the form of parking, sales tax,
and hotel tax revenues. There is also an opportunity to provide real-time parking and traffic
information to commuters coming to events. Furthermore, the City will be able to utilize these
signs to advertise community events as space and time are available.

3. SBH Contribution Overview:
a. Capital or cash contribution of $253,869,900 through debt and equity for ESC
development, design, and construction.
b. Annual lease fee payments to the City that range from a minimum of $6.5 million in the
first full year to a minimum of approximately $18 million in year 35, with a cumulative
nominal value of approximately $391 million and a present value of approximately $158
million. This is the minimum lease payment and would be adjusted as set forth below in
section 5 (“ESC Lease Term and Fee”).
c. Design and construction of a state-of-the-art, LEED Gold, national trend-setting, multipurpose entertainment facility to serve the City and region.
d. Design and construction of a grand public plaza adjacent to the ESC.
e. Contribution of the land required for the ESC, practice facility, and team offices at no
additional cost to the City.
f. Payment of ESC project cost overruns. Since approval of the preliminary term
sheet, the project cost has increased by $30 million. SBH is covering this
additional cost and any further cost increases.
g. Payment of any public plaza cost overruns.
h. Payment of all predevelopment expenses, including City expenses as agreed. To
date, SBH has reimbursed the City $426,374.
i. Provision of a project completion guarantee.
j. Responsibility for all ESC operating risks, expenses, and routine maintenance and
repairs.
k. Responsibility for all ESC capital repairs, replacement, and improvements and the
establishment of a capital repair fund.
l. Responsibility for all public plaza operating risks, expenses routine maintenance,
and capital repairs.
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m. Responsibility for all Downtown Plaza parking facilities maintenance, operations,
and capital repairs.
n. Reimbursement of the City’s incremental police, traffic control, and other municipal
services on event days.
o. Payment of possessory interest taxes and utility taxes to the City on the ESC and
property taxes on transferred parcels (not currently on the tax roll).
p. Provision of a public sector suite and public sector tickets.
q. City use of the ESC for nine major events and 24 minor events each year at no
cost to the City except for actual out-of-pocket costs of SBH.
In addition to these contributions, SBH has executed a 35-year Kings Non-Relocation
agreement that provides the City with specific performance and injunctive relief, and includes
liquidated damages to the City of $580 million starting in year one and declining to no less than
$200 million in years 31 to 35. Furthermore, SBH has committed to the reuse of the Natomas
arena site including demolition and remediation costs associated with the baseball park
foundation and arena.
4. ESC Ownership and Purchase Option: The ESC and the land under it will be owned by the
City of Sacramento. SBH is responsible for all ESC land acquisition costs. SBH’s affiliate
ArenaCo will have an option at the end of the lease to acquire the land and ESC. As set
forth in the Arena Management, Operation, and Lease Agreement, there is a purchase option
provision. The purchase option is set forth as follows:
 Exercise After 45 Years: If ArenaCo exercises its two five-year lease options, it may
purchase the arena and land for $1. If purchased, ArenaCo may 1) continue to
operate the ESC as an arena, 2) repurpose the arena for other uses, or 3) demolish
the arena.
 City Lease: If ArenaCo does not exercise one or both of its five-year lease options
and there is no other multi-purpose arena in Sacramento serving an NBA team, the
City may continue to operate the arena. In this case, ArenaCo must purchase the
land for $1, but the City would retain ownership of the arena. The City would enter
into a ground lease with ArenaCo for the land.
 No City Lease: If the City decides not to operate the arena and lease the land,
ArenaCo may purchase the arena and land for $1. If purchased, ArenaCo may 1)
repurpose the arena for other uses, or 2) demolish the arena.
5. ESC Lease Term and Fee: ArenaCo will enter into a lease agreement with the City for a
term of 35 years plus two 5-year extension options. The minimum annual lease fee is $6.5
million (pro-rated for the first year). The fee will increase annually by the greater of (a) 3
percent or (b) the annual Consumer Price Index (CPI - California). CPI is capped at 5%. The
annual lease fee will remain flat for the first five years. A compounded catchup adjustment
will be effective in year six. The resulting minimum payment of $7.53 million in the sixth year
will escalate each year thereafter. The fixed lease fee replaced two variable revenue
13 of 885

sources – the ticket surcharge and the Operating Profit Allocation (OPA). The surcharge
was estimated to generate approximately $3.7 million per year but was subject to market
risks and fluctuations. The OPA had a minimum payment of $1 million per year and
uncertain potential for profit sharing. It also carried market risk. The new fixed lease
payment of $6.5 million with inflation adjustments replaces the estimated $4.7 million in
potential revenue from the surcharge and OPA. The total minimum lease fee payments over
the term of the lease are approximately $390 million.
Sample Annual Fee Based on the Minimum 3%
Adjustment
Years
1-5
6
7
10
15
25
35

Lease Fee
$6.50 million
$7.53 million
$7.76 million
$8.48 million
$9.83 million
$13.21 million
$17.76 million

6. 1997 City Lease-Revenue Bonds (Loan): The 1997 City Lease-Revenue Bonds must be
paid off when the new ESC opens. The City and SBH will implement a plan by which the City
will issue replacement bonds to pay off the existing bonds contingent upon several factors,
including SBH providing adequate cash flows and satisfactory security for the loan. SBH is
required to use the existing 5% Sleep Train Arena event fee to pay down the current balance
of the 1997 bonds to reduce the principal amount of new bonds to be issued.
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Section 2: Description of Project Definitive Agreements

The agreements involving the ESC project are between the City and Sacramento Basketball
Holdings LLC (“SBH” or “HoldCo”) or its affiliates. These affiliates are described below and their
relationship to SBH is shown in the diagram.




Sacramento Kings Limited Partnership (“TeamCo”): Owners of the Sacramento Kings
NBA basketball team.
Sacramento Downtown Arena, LLC (“ArenaCo”): Developer and operator of the
downtown Entertainment and Sports Center.
SBH Real Estate Group, LLC. (“SBH REG”): Owner or controlling member of SBH’s real
estate holding companies which include:
o SBH Natomas LLC (“SBH Natomas”): Future owner of the City’s 100-acre
Natomas parcel.
o SBH Downtown LLC (“SBH Downtown”): Future owner of City downtown transfer
parcels.
o SG Downtown LLC (“SG”): Owner of Downtown Plaza.

Sacramento
Basketball
Holdings LLC

Controlling Owner

SBH
Real Estate
Group LLC

100% Owner
100% Owner

Sacramento Kings
Limited Partnership
(TeamCo)

Sacramento
Downtown Arena
LLC (ArenaCo)

SBH
Natomas LLC

100% Owner

SBH
Downtown LLC

Controlling Owner

SG
Downtown LLC
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The following is an overview of the agreements recommended for Council approval. For each
agreement listed, there is a summary and the key topics addressed in the agreement.
Project Agreements
1. Comprehensive Project Agreement (“Comprehensive Agreement”)
The parties to the Comprehensive Agreement are the City, Sacramento Basketball Holdings
LLC (“HoldCo”), Sacramento Downtown Arena LLC (“ArenaCo”), and Sacramento Kings
Limited Partnership (“TeamCo”). The Comprehensive Agreement sets the framework for the
ESC deal. First, it lays out the various “Project Agreements,” each of which is described
below. It also provides for the refinancing of the 1997 Lease Revenue Bonds (Arco Arena
Acquisition) upon certain conditions precedent. The Comprehensive Agreement also sets forth
the City’s agreement to transfer the arena land in Natomas and HoldCo’s obligation to develop
a plan for the development of that land. The other two main obligations in the Comprehensive
Agreement are HoldCo’s agreement not to use Sleep Train Arena in competition with the ESC
and the termination of the Project Agreements if either party’s funding does not materialize
according to the terms of the AFFA (see #6 below) or if the construction of the ESC is
otherwise prevented from moving ahead.
Key Topics
 Refinancing of 1997 Lease Revenue Bonds
 North Natomas arena land development
 Sleep Train Arena non-compete provisions
 Termination of agreements

2. Arena Design and Construction Agreement (“ADACA”)
The parties to the ADACA are the City and ArenaCo. The ADACA sets out the terms for the
design and construction of the ESC. This agreement replaces the previously approved
Predevelopment Process Agreement. Regarding design, the agreement provides for various
benchmarks during the design process and the City’s review rights at each of the benchmarks.
Regarding construction, the ADACA sets forth the basic construction obligations of ArenaCo,
and lays out the City’s various rights during the construction (e.g., inspection rights, rights to
review change orders, warranty rights).
Key Topics
 City and ArenaCo public-private partnership on ESC construction
 Location of arena
 Architect
 Construction schedule
 Construction budget
 Design and construction documents
 Signage plan
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Art in Public Places Program
Contractor selection
Oversight of contractor and subcontractors
Prevailing wage and labor compliance
Inspection of work
Completion
Insurance
Sales tax self-accrual
Warranty

3. Arena Management, Operation, and Lease Agreement (“AMOLA”).
The parties to the AMOLA are the City and ArenaCo. Pursuant to the AMOLA, the City leases
to ArenaCo the arena and arena land. For use of the ESC, ArenaCo pays the City a Use Fee
of $6.5 million per year (prorated the first year) with a CPI escalator, but no less than 3% per
year and no more than 5% per year. The escalator does not apply for the first five years ($6.5
million in each of years one through five), but in the sixth year the escalator applies as if it had
been running since year one. The AMOLA provides for a City suite, tickets, and reserves to
the City the right to use the ESC for up to nine major civic events per year, as well as up to 24
minor events (e.g., City gatherings, small events, and meetings). As between the City and
ArenaCo, ArenaCo will retain all revenues from the ESC (including revenues from events,
advertising, concessions, and merchandise sales) except for revenues directly attributable to
events held by the City. The AMOLA establishes the standards by which ArenaCo must
operate, maintain, and repair the ESC. ArenaCo is responsible for all costs of operating,
maintaining, and repairing the ESC, including taxes, insurance, repairs, replacements, and
improvements (including all capital items). The AMOLA requires ArenaCo to establish a
capital fund to help ensure that sufficient funds are available for capital items. The AMOLA
also grants to ArenaCo the right, at the end of the term, to purchase either (a) the arena land,
or (b) the arena land and the improvements on the arena land (including the arena itself).
Key Topics
 Lease of arena and use rights
 City events and reservation rights
 Annual fee (i.e., lease payment with escalator)
 City suite
 Payment of taxes
 Operations and management
 Capital fund
 Capital repairs and improvements
 Payment for municipal services (i.e., police, fire, garbage, traffic control, etc.)
 Advertising, signage, and naming rights
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Insurance
Damage and repair obligations
Purchase option at end of term

4. Team Use Agreement.
The parties to the Team Use Agreement are ArenaCo and TeamCo. The City is not a party to
the agreement. However, the City will be a third-party beneficiary to various provisions. The
Team Use Agreement grants to TeamCo a license to use the ESC for 35 years, with two fiveyear extension options. In general, ArenaCo will operate and manage the ESC for TeamCo
pursuant to the Team Use Agreement. However, TeamCo will control the scheduling of
TeamCo events at the ESC (including Kings home games) and ArenaCo will delegate to
TeamCo control over all advertising and marketing at the ESC, including naming rights
(although certain industries are prohibited). The Team Use Agreement allocates the various
revenues and expenses between ArenaCo and TeamCo and also requires that a “Use Fee”
(i.e. rent) be paid by TeamCo to ArenaCo.
Key Topics
 Use of arena by team (Kings)
 Term of arena use by team
 Revenues and expenses between TeamCo and ArenaCo
 Management, maintenance, staffing, and repairs
 Concessions, merchandise, and team store
 Advertising
 Media
 Tickets and admissions
 Premium seating
5. Team Non-Relocation Agreement.
The parties to the Team Non-Relocation Agreement are the City and TeamCo. By this
agreement, TeamCo is required to play all of its “Home Games” at the ESC. However,
TeamCo can play two pre-season Home Games and two regular season Home Games
elsewhere. Also, TeamCo can play playoff games at neutral sites so long as the NBA’s rules
for neutral site games are uniformly applied to all teams. The team will not be in breach by
playing elsewhere if an “Alternate Site Condition”—which includes certain force majeure
events, condemnation, and some other conditions—precludes use of the ESC. This
agreement also requires TeamCo’s headquarters to be in Sacramento and the use of
“Sacramento” in the team’s name. The primary remedy for the City is specific performance
and injunctive relief to prevent relocation, but if that is not obtained there are liquidated
damages.
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Key Topics
 Home games played at arena
 Exceptions (i.e., two regular-season home games and two pre-season games played at
alternate sites)
 Maintain NBA franchise
 Team name
 Headquarters and franchise location
 Enforcement and liquidated damages
6. Arena Finance and Funding Agreement (“AFFA”).
NOTE: This agreement was previously titled the Arena Finance, Escrow, and Disbursement
Agreement. It was posted with that title on May 9, 2014, and referenced by that name in the
May 9 summary report, as well as the April 22, 2014 presentation to City Council. It has been
renamed and amended to remove the Escrow Agent as a party, and thus to remove provisions
related to the Escrow Agent. Rather, the City and ArenaCo will agree to an Escrow Agent and
enter into a separate agreement with that Escrow Agent for the purpose of receiving, holding,
and disbursing funds in accordance with the AFFA. No substantive changes have been made
related to the obligations between the City and ArenaCo.
The parties to the AFFA are the City and ArenaCo. In this agreement, the City and ArenaCo
specify how they will fund their contributions to the cost of developing and constructing the
arena. In general, the funding works like this:


The City will contribute a fixed amount, which will be held in a City Account with an
escrow agent to be jointly contracted later. The City’s contribution will consist mainly of
the proceeds generated from the sale of lease-revenue bonds.



Transfer of City land in return for a cash contribution of $32 million from ArenaCo
toward the construction of the ESC.



ArenaCo will contribute all costs in excess of the City’s contribution, and ArenaCo’s
contribution will be held in an ArenaCo Account with the escrow holder. ArenaCo’s
contribution will be funded from investor equity and from proceeds of a loan secured by
ArenaCo’s leasehold interest on the arena.



The agreement specifies the order of priority for disbursing funds from the two accounts.

Key Topics
 Allocation of project costs
 Sources of funds including both City and ArenaCo’s contributions
 Timing of those contributions
 City loan to ArenaCo for permit fees and repayment terms
 Investment of funds
 Disbursement requests and funding
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Conditions to funding
Certification of work to be funded by independent engineer
City receipt of payment and performance bonds
Accounting
Limitation of liability

7. Property Conveyance Agreement (“PCA”).
The parties to the PCA are the City, SBH Downtown LLC (“SBH Downtown”), SBH Natomas
LLC (“SBH Natomas”), SBH Real Estate Group LLC (“SBH REG”), and SG Downtown LLC
(“SG”). Through this agreement, the City agrees to transfer ownership of eight properties as
set forth in the AFFA. Of those properties, the Natomas Land will be transferred to SBH
Natomas, and the Non-Natomas Land (i.e., all of other the properties) will be transferred to
SBH Downtown LLC. Through this agreement, SG will convey ownership of a portion of ESC
Land to the City. Finally, SBH REG is also being provided a right of first refusal for the 800 K
Street property.
Key Topics
 Conveyance of portion of Downtown Plaza land for arena
 Conveyance to City’s eight transfer properties to SBH and its affiliates
 Acquisition by City of Redevelopment Agency Successor Agency (RASA) parcel (408 J
Street)
 Right of first refusal for City’s 800 K Street properties
 Timing of conveyance and escrow closing dates
 Title policies
 Transfer taxes
 Representations and warranties
8. Arena Parking Management Agreement (“APMA”).
The parties to the APMA are the City and ArenaCo. The APMA provides for the management
and operation of the Downtown Plaza parking facilities (i.e., the east, central, and west
garages at Downtown Plaza also known as Parking Lots K, U, and G) by ArenaCo. The
APMA describes how ArenaCo will manage and operate the parking facilities and provides for
certain rights of the City (e.g., inspection rights). The APMA term is equal to the ESC lease
(AMOLA) term.
Key Topics
 Grant of use Downtown Plaza parking garages
 City’s rights to use parking for City Events
 Term
 Annual Fee
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Taxes
Operations and management
Capital repairs
Damage and repair obligations
Representations, warranties, and covenants
Defaults and remedies
Financial security interests
Condition of existing parking facilities
Maintenance and repair standard
Operation standard
Surrender

9. Agreement for Interim Parking Operations Management (“IPMA”).
The parties to the IPMA subcontract are the City and ArenaCo. Pursuant to the IPMA,
ArenaCo will hire the City to manage the parking operations in the APMA’s downtown parking
facilities for an interim six-month period. ArenaCo has requested that the City continue to
manage the Downtown Plaza parking garages for a six-month transition period. The City has
an independent obligation to update all of its parking technology and will begin that process
shortly. After the end of the six-month term of the agreement, ArenaCo will either execute a
long-term-management agreement with the City incorporating the new technology or obtain
parking services from a different provider. The City expects to recover all of its expenses in
managing the parking lots through the IPMA.
Key Topics
 Term
 Scope of services
 Additional services
 Maintenance standard
 Parking fees
 Parking validations
 Operating equipment
 City responsibility for collection and accounting
 Compensation and management fee
 Manner of payment to ArenaCo and City
 Licensing fee
 Parking citations
 Insurance
 Improvements
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10. Master Lease for Digital Billboards.
This lease covers the land for digital billboards contemplated under the term sheet (as many
as six). This agreement is predicated on the approval of amendments to the billboard
ordinance that will allow billboards without an agreement to remove an equal square-footage of
sign face. The term of the lease is equal to the term of the ESC lease (AMOLA); once the
AMOLA terminates SBH will be required to take down the billboards. The City retains
discretionary authority to disapprove any individual sites. Any amendments to the lease sites
will be brought to the City Council for approval.
Key Topics
 Lease of premises (City land)
 Term of lease
 Use of premises
 Installation and operation of digital billboard
 City permits
 Caltrans permits
 Installation
 Ownership
 Advertising rights
 Removal of digital billboards
11. First Amendment to the Property Acquisition Cost, Defense, and Indemnity Agreement
The Property Acquisition Cost, Defense, and Indemnity Agreement (City Agreement
Number 2013-0826) ensures the City is fully reimbursed for its efforts in obtaining title to
the 600 K Street (formerly Macy’s Men’s Store) property. This minor amendment makes
an express clarification about SBH’s reimbursement obligation if the City does not pursue
its current eminent domain action through the point it obtains fee title.
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Section 3: Overview of ESC Project Timeline

The following provides an overview of the timeline for the development of the ESC project. All
dates are estimates.

Date

Milestone

Jun. 2014
Late Jul. 2014
Late Jul. 2014

Demolition preparation begins
City – SBH simultaneous close on financing
Demolition of Downtown Plaza and parking garage starts

Aug. 2014
Oct. 2014
Nov. 2014
Jan. 2015
Jan. 2015
Sept. 2016
Oct. 2016

Completion of design documents
Guaranteed Maximum Price (GMP) contract
ESC and plaza construction begins
City title to 600 K Street property
City bond sale and funding
Substantial completion
Grand opening/start of Kings’ NBA season
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RESOLUTION NO. 2014Adopted by the Sacramento City Council
APPROVING THE DEFINITIVE AGREEMENTS FOR THE
DOWNTOWN ENTERTAINMENT AND SPORTS CENTER
PROJECT
BACKGROUND
A.

On March 26, 2013, the City Council approved a preliminary non-binding Term
Sheet for a public-private partnership between the City of Sacramento and the
Sacramento Kings’ new ownership group (Sacramento Basketball Holdings LLC)
for the financing and development of an entertainment and sports center (ESC) in
Downtown Plaza.

B.

The Term Sheet set out the initial parameters for negotiations leading to the
development of definitive project agreements.

C.

Since March 2013, the City and Sacramento Basketball Holdings LLC have
completed their due diligence, negotiated deal terms, and prepared the definitive
project agreements that address the location, financing, ownership, design,
development, construction, operation, use, and occupancy of a new ESC.

D.

As a result of this public-private partnership, the City will derive a significant public
benefit from the ESC project.

E.

The City will receive minimum $253 million contribution from SBH toward the
construction of a new, City-owned first-class, state-of-the art, multi-purpose
entertainment and sports venue, as well as a grand public plaza and ancillary
development expected to help revitalize an aging downtown shopping center.

F.

SBH will be responsible for all cost overruns and pre-development expenses and
will provide the City with a guaranteed minimum lease payment that escalates over
time.

G.

The Kings NBA professional basketball franchise will remain in Sacramento for at
least 35 years.

H.

Due to the unique circumstances of the ESC project – including the relationship
between the parties, the structure of the parties’ financings, the parties’ respective
contributions to the project, and the benefits accruing to the City – the usual
procedures for the sale of City-owned property and the lease of City property are
not applicable in this situation. The City’s best interests are served by pursuing the
ESC project as proposed, and foregoing those usual sale and lease procedures to
achieve delivery of the ESC project.
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I.

The City has complied with Council Rule of Procedure 7.E.2.d regarding posting of
agreements before City Council action.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:
Section 1.

Council finds it is in the best interest of the City to convey the City real
property identified in the Property Conveyance Agreement (attached as
Exhibit F) to SBH Downtown LLC, SBH Natomas LLC, SBH Real Estate
Group, and SG Downtown LLC without bids.

Section 2.

Council finds and determines that special circumstances make the use of a
bid procedure inappropriate for the lease of the Entertainment and Sports
Center (“ESC”) and the City real property upon which the ESC will be
constructed.

Section 3.

Resolution 96-921, regarding the approval for financing the construction of a
sports facility, is rescinded.

Section 4.

The application of the City’s Facility Naming Policy (Resolution 2008-112) is
suspended for the ESC.

Section 5.

The City Manager or his designee is authorized to execute the following
agreements for the development, operation, and financing of the
Entertainment and Sports Center:


Comprehensive Project Agreement (with Sacramento Basketball
Holdings LLC (“SBH”) and Sacramento Kings Limited Partnership
(“TeamCo”)), attached as Exhibit A;



Arena Design and Construction Agreement (with Sacramento Downtown
Arena LLC (“ArenaCo”)), attached as Exhibit B;



Arena Management, Operation, and Lease Agreement (with ArenaCo),
attached as Exhibit C;



Team Non-Relocation Agreement (with TeamCo), attached as Exhibit D;



Arena Finance and Funding Agreement (with ArenaCo), attached as
Exhibit E;



Property Conveyance Agreement (with SBH Downtown LLC, SBH
Natomas LLC, SBH Real Estate Group, and SG Downtown LLC),
attached as Exhibit F;



Arena Parking Management Agreement (with ArenaCo), attached as
Exhibit G;
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Agreement for Interim Parking Operations Management (with ArenaCo),
attached as Exhibit H;



Master Lease for Digital Billboards (with Arena Co), attached as Exhibit
I; and



First Amendment to Property Acquisition, Cost, and Indemnity
Agreement (with SBH), attached as Exhibit J;

Section 6.

The City Manager or his designee to make, execute, and deliver on the
City’s behalf technical, clerical, and minor amendments to the agreements
listed in Section 5 above, subject to approval as to form by the City Attorney
or his designee.

Section 7.

The City Manager or his designee is authorized to execute and deliver on
the City’s behalf any and all agreements, certificates, documents, and
instruments, including but not limited to escrow agreements, referenced in
or necessary to implement the agreements listed in Section 5 above,
subject to approval as to form by the City Attorney or his designee.

Section 8.

The City Manager and the City Clerk are directed to execute deeds for the
conveyance of the real property identified in the Property Conveyance
Agreement.
Exhibit A - Comprehensive Project Agreement
Exhibit B - Arena Design and Construction Agreement
Exhibit C - Arena Management, Operation, and Lease Agreement
Exhibit D - Team Non-Relocation Agreement
Exhibit E - Arena Finance and Funding Agreement
Exhibit F - Property Conveyance Agreement
Exhibit G - Arena Parking Management Agreement
Exhibit H - Agreement for Interim Parking Operations Management
Exhibit I - Master Lease for Digital Billboards
Exhibit J - First Amendment to the Property Acquisition Cost, Defense, and
Indemnity Agreement
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COMPREHENSIVE PROJECT AGREEMENT
FOR THE

SACRAMENTO ENTERTAINMENT AND SPORTS CENTER
between
CITY OF SACRAMENTO,
SACRAMENTO BASKETBALL HOLDINGS LLC,
SACRAMENTO DOWNTOWN ARENA LLC,
and
SACRAMENTO KINGS LIMITED PARTNERSHIP

Dated as of: May 20, 2014
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COMPREHENSIVE PROJECT AGREEMENT
FOR THE
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER
This Comprehensive Project Agreement for the Sacramento Entertainment and Sports
Center (this "Agreement"), dated May 20, 2014 (the "Effective Date"), is between the City of
Sacramento (the "City") and Sacramento Basketball Holdings LLC, a Delaware limited liability
company ("HoldCo"), Sacramento Downtown Arena LLC, a Delaware limited liability company
("ArenaCo"), and Sacramento Kings Limited Partnership, a California limited partnership
("TeamCo"). HoldCo, ArenaCo, and TeamCo are sometimes each referred to as a "Kings Party"
and collectively as the "Kings Parties." The City, HoldCo, ArenaCo, and TeamCo are sometimes
each referred to as a "Party" and collectively as the "Parties."
BACKGROUND
HoldCo is the parent company of ArenaCo, TeamCo, SREG, the SREG Subs, and SG (all as
defined below).
TeamCo owns the National Basketball Association franchise currently known as the
Sacramento Kings (the "Team").
The City and HoldCo approved the non‐binding Sacramento Entertainment and Sports
Center Term Sheet dated March 23, 2013 (the "Term Sheet"), setting forth the Parties' desires
and intentions regarding (i) the development of a proposed entertainment and sports center
(the "Arena") on the land located in downtown Sacramento between 3rd and 7th Streets and
J and L Streets (the "Downtown Plaza") that will serve as the Team's home and be used to host
the Team's home games, and will also host family shows, concerts, community‐oriented events,
and other sporting and entertainment events, (ii) the ownership, financing, design,
development, construction, occupancy, use, maintenance, and operation of the Arena (the
"Arena Project"), (iii) the redevelopment of the Downtown Plaza by HoldCo or its Affiliates, and
(iv) certain other matters.
The City and HoldCo have entered into (i) the Sacramento ESC Predevelopment Process
Agreement, dated October 22, 2013, to govern certain predevelopment activities for the Arena
Project (the "Predevelopment Process Agreement") and (ii) the Sacramento ESC
Predevelopment Expenses Agreement, dated September 24, 2013, to provide a mechanism for
reimbursing the City for its costs and expenses incurred with its predevelopment activities (the
"Predevelopment Expenses Agreement" and, together with the Predevelopment Process
Agreement, the "Predevelopment Agreements"). The Predevelopment Expenses Agreement is
attached hereto as Exhibit A.
Concurrently herewith, the Parties are entering into additional Project Agreements
(defined below), which agreements will govern the ownership, financing, design, development,
construction, occupancy, use, maintenance, and operation of the Arena.
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As of the Effective Date, the City, as lead agency for the Arena Project, has certified the
Final Environmental Impact Report related to the selection of the Arena Project as the
preferred alternative and has approved the Arena Project.
The land within the Downtown Plaza on which the Arena will be constructed is referred
to herein as the "Arena Land," as described in Exhibit B attached hereto.
In connection with the Arena Project, HoldCo (directly or through its Affiliates and
transferees) desires to develop other portions of the Downtown Plaza and the City desires
HoldCo to do so. It is anticipated that HoldCo (or its Affiliates or transferees) will, at its cost,
develop a conceptual plan for the development of all other portions of the Downtown Plaza
that it owns, and apply to the City for such entitlements as may be necessary to permit the
development contemplated by the development plan. The development may include up to
475,000 square feet of office space, up to 350,000 square feet of retail and food and beverage
space, a 250 room hotel, and up to 550 multi‐family dwelling units.
As contemplated by the Term Sheet and the Predevelopment Agreements, the Parties
desire to enter into this Agreement to memorialize certain of their rights and obligations
regarding (i) the Arena Project, (ii) the development of the North Natomas Land (defined
below), and (iii) certain other matters.
With these background facts in mind, the Parties agree as follows:
1.

Project Agreements
1.1

Project Agreements.
Concurrently with the Parties' execution of this
Agreement, the Parties are entering into the following additional Arena Project
agreements (collectively with this Agreement and the Predevelopment
Agreements, the "Project Agreements"):
(A)

Arena Design and Construction Agreement between the City and
ArenaCo, attached hereto as Exhibit C (which agreement amends, retitles
and supersedes the Predevelopment Process Agreement), pursuant to
which (i) ArenaCo will continue to design, and is agreeing to construct for
the City, the Arena Project and (ii) the Predevelopment Expenses
Agreement is retitled and amended (the "Design and Construction
Agreement");

(B)

Arena Management, Operations, and Lease Agreement, between the City
and ArenaCo, attached hereto as Exhibit D, pursuant to which (i) the City
is granting to ArenaCo a license to use the portions of the Arena Land
that the City owns or controls, prior to Substantial Completion, for the
purpose of performing and engaging in the Work (as defined in the
Design and Construction Agreement) and certain pre‐opening activities
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and (ii) upon Substantial Completion, the City is agreeing to lease the
Arena and Arena Land to ArenaCo and ArenaCo is agreeing to operate,
maintain, and repair the Arena (the "Arena Agreement");
(C)

Team Use Agreement, between ArenaCo and TeamCo, attached hereto
as Exhibit E, pursuant to which ArenaCo is agreeing to operate, maintain,
and repair the Arena for, and license the Arena to, TeamCo (the "Team
Agreement");

(D)

Arena Finance and Funding Agreement, between the City and ArenaCo,
attached hereto as Exhibit F, pursuant to which the City and ArenaCo are
agreeing to (i) fund their respective shares of the costs to design,
develop, and construct the Arena and (ii) enter into an escrow agreement
with a third party escrow agent, which escrow agreement will govern
how such funds will be deposited into, and disbursed from, escrow
accounts maintained by such escrow agent (the "Funding Agreement");

(E)

Team Non‐Relocation Agreement, between the City and TeamCo,
attached hereto as Exhibit G, pursuant to which TeamCo is agreeing,
subject to the terms thereof, to use the Arena as the exclusive venue for
the Team's home games and not relocate the Team (the "Non‐Relocation
Agreement");

(F)

Arena Parking Management Agreement, between the City and ArenaCo,
attached hereto as Exhibit H, pursuant to which ArenaCo is agreeing to
operate, maintain, and repair the Parking Facilities (the "Parking
Management Agreement");

(G)

Agreement for Interim Parking Operations Management, between the
City and ArenaCo, attached hereto as Exhibit I, pursuant to which
ArenaCo is engaging the services of the City on an interim basis to
operate and manage the Parking Facilities; and

(H)

Property Conveyance Agreement and Joint Escrow Instructions, between
the City, SG Downtown LLC ("SG"), SBH Real Estate Group LLC ("SBH
REG"), SBH Natomas LLC, ("SBH Natomas"), and SBH Downtown LLC
("SBH Downtown"; SBH Natomas and SBH Downtown collectively,
the "SREG Subs"), attached hereto as Exhibit J, pursuant to which the City
is agreeing to transfer, as part of the City's contribution to the Arena
Project, certain City‐owned parcels of land that are not located on the
Arena Land to the SREG Subs, and SG is agreeing to transfer a portion of
the Arena Land to the City (the "Property Conveyance Agreement").
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1.2

Refinancing the 1997 Bonds. Before the Team relocates to the Arena, the City
shall refinance the outstanding Sacramento City Financing Authority 1997 Lease
Revenue Bonds (Arco Arena Acquisition) (the "1997 Bonds") by issuing
replacement bonds either through a lease‐financing structure that uses the JPA
or a similar entity as issuer or through a revenue‐bond financing structure that
uses the City or the JPA or similar entity as issuer. A Kings Party or an Affiliate
("Kings Borrower") will borrow the proceeds of the replacement bonds from the
City (the "Kings Borrower Loan") under a loan agreement or similar agreement
(the "Loan Agreement"), which proceeds will be used exclusively for the
purposes specified in Section 1.2(B)(2). The Kings Borrower will not be HoldCo,
TeamCo, or Arena Co unless otherwise approved by the NBA and, in the case of
ArenaCo, Leasehold Mortgagee. Nothing in this Section 1.2 will be deemed to
require the City to restructure its existing debt so as to accommodate the
issuance of replacement bonds.
(A)

Conditions Precedent to Refinancing. The replacement bonds will be
issued only if all of the following conditions precedent have been
satisfied:
(1)

If a lease‐financing structure is used for the replacement bonds,
then the City and the issuer have available for lease, in connection
with the replacement bonds, real property for which (a) the
annual fair‐rental value is equal to, or greater than, the annual
debt service on the replacement bonds plus the annual debt
service on any other bonds supported by rental relating to the
property and (b) the fair‐market value is at least equal to, but not
greater than, 150% of the principal amount of the replacement
bonds plus the outstanding principal amount on any other bonds
supported by rental relating to the property.

(2)

The Kings Borrower has identified annual cash flows that the City
Treasurer determines, in his reasonable good‐faith judgment, to
be adequate for paying the annual debt service on the Kings
Borrower Loan, which debt service will equal the annual debt
service on the replacement bonds until the replacement bonds
are retired. Under the Loan Agreement, the Kings Borrower will
pledge the cash flows to payment of debt service on the Kings
Borrower Loan.

(3)

The Kings Borrower and City shall attempt in good faith to identify
security or collateral, acceptable to both of them, that will secure
payment of debt service on the Kings Borrower Loan. If the City
and the Kings Borrower cannot agree upon such security or
collateral, including the liquidated value thereof, then an
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independent investment‐banking firm that specializes in
municipal finance, jointly selected by the City and the Kings
Borrower, will determine what, if any, security or collateral is
needed to secure payment of debt service on the Kings Borrower
Loan, as well as the liquidated value thereof. Under the Loan
Agreement or appropriate security document, the Kings Borrower
will pledge such collateral to secure payment of debt service on
the Kings Borrower Loan.
(4)

(B)

The Kings Borrower, the annual cash flows pledged under
subclause (2) above, the security pledged under subclause (3)
above, and all other terms and conditions related to the issuance
of the replacement bonds are sufficient for such replacement
bonds to be underwritten and successfully marketed.

Financing Terms. The issuance of the replacement bonds will be subject
to all of the following terms:
(1)

Any Kings Party or an Affiliate may pay down the outstanding
balance of the 1997 Bonds using any source of funds, thereby
reducing the principal amount of the replacement bonds to be
issued and the Kings Borrower Loan.

(2)

The replacement bonds must be in an amount sufficient to pay (a)
all principal, interest, and other amounts (including amounts
needed to pay any interest‐rate‐swap termination payments,
penalties, and costs) necessary to retire the outstanding 1997
Bonds and (b) to fund costs of issuance and a reserve fund for the
replacement bonds.

(3)

If a lease‐financing structure is used for the replacement bonds,
then the City will be entitled to lease the Arena and the Arena
Land, in whole or part, to and from the JPA as part of the
refinancing if the criteria set forth in Section 1.2(A)(1) are
satisfied. If the Arena and the Arena Land are so leased, then the
City Financing Documents (as defined in the Arena Agreement)
will be amended to accommodate the terms and conditions of the
replacement bonds (subject to the requirements of
Sections 1.1(E) and 1.1(F) of the Arena Agreement). The Parties
acknowledge and agree that any amendments to the City
Financing Documents to accommodate the terms and conditions
of the replacement bonds, without more (e.g., without amending
or adding provisions that restrict the rights of ArenaCo and Team
to use, or increase the obligations of ArenaCo or TeamCo with
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respect to use of, the Arena under the Project Agreements), will
be deemed not to adversely affect the rights or obligations of
ArenaCo under this Agreement, TeamCo under the Team
Agreement, or ArenaCo or TeamCo under any other Project
Agreement.

(C)

2.

(4)

If a lease‐financing structure is used for the replacement bonds,
then the replacement bonds must be on terms and conditions
generally comparable to the terms and conditions of the
outstanding 1997 Bonds other than the terms and conditions
respecting interest rates and Team non‐relocation obligations.

(5)

The Kings Borrower must provide reasonable‐and‐customary
further assurances in connection with the replacement‐bonds
financing. These further assurances include reasonable and
customary certificates and opinions concerning the due
authorization,
execution,
and
enforceability
of
the
replacement‐bond‐financing agreements to which the Kings
Borrower is a party; and certificates concerning the accuracy of
information about the Kings Borrower needed to market the
replacement bonds. In addition, the Kings Borrower must
respond to reasonable inquiries from the underwriter for, or
purchasers of, the replacement bonds.

No Alteration of Obligations. The obligations of the Parties under this
Section 1.2 do not alter any obligations concerning the 1997 Bonds under
any of the documents related to the 1997 Bonds, including the Arena
Owner's Relocation Assurance Agreement and the Team Owner's
Relocation Assurance Agreement, both dated July 1, 1997. Specifically,
but without limiting the immediately preceding sentence, the obligations
of the Parties under this Section 1.2 do not alter the following covenants
and obligations in the Arena Owner's Relocation Assurance Agreement
and the Team Owner's Relocation Assurance Agreement: the covenants
not to relocate the Team if the "City Obligation" has not been "Satisfied";
and the obligations to pay the "Put Option Price" or "Satisfy" the "City
Obligation" when and as required.

Step‐In Agreement
2.1

Generally. If the Arena Agreement (including, for the purposes of this Section 2,
any New Agreement) is terminated by reason of the City exercising its right to
terminate pursuant to Section 11.2(C) thereof, a rejection in ArenaCo's
bankruptcy, or option of ArenaCo to treat the Arena Agreement as terminated
under 11 U.S.C. § 365(h)(1)(A)(i), or any comparable provision of Applicable Law,
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and no New Agreement is entered into pursuant to Section 16.8 thereof, the City
shall, within ten Business Days after the expiration of the Leasehold Mortgagees'
rights to enter into a New Agreement, provide written notice thereof to TeamCo.
No later than 30 days after TeamCo's receipt of such notice, TeamCo or an
Affiliate and the City shall enter into (and if they fail to do so, shall be deemed to
have entered into) a new lease of the Arena with the City effective as of (or
retroactively to) the date of the termination of the Arena Agreement, for the
remainder of the term of the Arena Agreement, as if no termination had
occurred, on the same terms and provisions of the Arena Agreement, including
the Purchase Option (as defined in the Arena Agreement) and all other rights,
options, privileges, and obligations of the Parties under the Arena Agreement,
but excluding any requirements that have already been performed or no longer
apply (the "Step‐In Agreement"). At the time of execution and delivery of the
Step‐In Agreement, TeamCo shall (i) pay the City any and all Annual Fees (as
defined in the Arena Agreement) and other sums then due under the Arena
Agreement (determined as if the Arena Agreement had not been terminated),
and (ii) cure any nonmonetary defaults under the Arena Agreement (determined
as if the Arena Agreement had not been terminated) or, if such nonmonetary
default is of a nature that it cannot with due diligence be cured upon such
execution and delivery, then TeamCo shall promptly and duly commence the
cure of such default and thereafter diligently prosecute to completion the
remedy of such default, which completion must be achieved within a reasonable
time under the circumstances, subject to Force Majeure Events. In no event,
however, shall TeamCo be required to cure any Personal Defaults (as defined in
the Arena Agreement) of ArenaCo. From the date the Arena Agreement
terminates until the date of execution and delivery of the Step‐In Agreement
(the "Step‐In Agreement Delivery Date"), the City (or its designated agent) may,
at its option, perform the day‐to‐day operations, maintenance, and repair of the
Arena and the Arena Land; provided, however, the City shall not operate the
Arena or the Arena Land in an unreasonable manner or lease any of the Arena or
the Arena Land except to TeamCo.
2.2

Specific Provisions. The following additional provisions shall apply to the Step‐In
Agreement:
(A)

The Step‐In Agreement (or, at the City's option, a memorandum thereof)
shall be in recordable form. The Step‐In Agreement shall not be subject
to any rights, liens, or interests other than permitted exceptions and
other exceptions to title existing as of the date of the Step‐In Agreement
which were not created by the City. The Step‐In Agreement shall be
expressly made subject to any rights of ArenaCo prior to the termination
of the Arena Agreement.
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2.3

(B)

On the Step‐In Agreement Delivery Date, if during the period from the
termination date of the Arena Agreement to the Step‐In Agreement
Delivery Date the revenue derived from the Arena and actually received
by the City (excluding from income the amount of any Annual Fee
payable under the Arena Agreement and actually received by the City)
exceeds the expenses actually incurred by the City in connection with the
Arena, then, on the Step‐In Agreement Delivery Date, the City shall pay to
TeamCo the amount of such excess. Alternatively, if during such period
the City's expenses exceed the City's revenues, then, on the Step‐In
Agreement Delivery Date, TeamCo shall pay to the City the amount of
such excess. In either event, TeamCo shall, on the Step‐In Agreement
Delivery Date, pay to the City all sums required to be paid to the City
pursuant to the Arena Agreement.

(C)

On the Step‐In Agreement Delivery Date, the City shall assign to TeamCo
all of the City's right, title, and interest in and to all moneys (including
security deposits, insurance proceeds, and condemnation awards), if any,
then held by, or payable to, the City that ArenaCo would have been
entitled to receive but for termination of the Arena Agreement. On the
Step‐In Agreement Delivery Date, the City shall also transfer to TeamCo
all subleases, service contracts, and net income collected by the City in
connection with the operation of the Arena during the period between
termination of the Arena Agreement and the Step‐In Agreement Delivery
Date.

(D)

Between the date of the termination of the Arena Agreement and the
Step‐In Agreement Delivery Date, the City shall not take any affirmative
action to cancel any sublease or accept any cancellation, termination, or
surrender of a sublease except due to such subtenant's default (it being
understood that the City shall not be obligated to take any action to keep
any subleases in effect). Any sublease which was terminated upon the
termination of the Arena Agreement as a matter of law, shall, at
TeamCo's option, be reinstated upon execution of the Step‐In
Agreement.

(E)

In no event shall the City assume, or be deemed to have assumed, any
obligations of ArenaCo under the Team Agreement.

No Merger. The City, ArenaCo, and TeamCo agree that ArenaCo's early use
license and leasehold estate created by the Arena Agreement and TeamCo's
license rights created by the Team Agreement shall not merge but shall remain
separate and distinct, notwithstanding the union of said estates in TeamCo in the
event that TeamCo enters into the Step‐In Agreement and as a result thereof
also becomes the licensor under the Team Agreement.
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3.

North Natomas Land and Entitlements
3.1

North Natomas Land. Pursuant to the Property Conveyance Agreement, and
subject to the terms and conditions contained therein, the City is agreeing to
transfer to SBH Natomas the "Natomas Land" (as such term is defined in the
Parcel Conveyance Agreement). Kings Arena Limited Partnership, a California
limited partnership and an Affiliate of the Kings Parties, is the lessee of, and is
contractually required to purchase, upon relocation of the Team to the Arena,
the parcel of land described in Exhibit K attached hereto (the "Natomas Kings
Parcel"). Collectively, the Natomas Land and the Natomas Kings Parcel are
referred to as the "North Natomas Land."

3.2

Removal of Flood Plain Moratorium. As soon as reasonably practical after the
Effective Date, subject to and in accordance with all Applicable Laws, the City
shall work in good faith with the appropriate public agencies to remove the flood
plain moratorium that currently affects the North Natomas Land; provided,
however, that the City shall have no obligation to incur any out‐of‐pocket, third
party costs in connection with this Section 3.2 unless reimbursed by a Kings
Party.

3.3

North Natomas Development Plan and Entitlements.

3.4

(A)

HoldCo Plan Preparation. HoldCo (directly or through its Affiliates or
transferees) shall, as soon as reasonably practicable and consistent with
market conditions after the Effective Date and at HoldCo's (or its
Affiliates' or transferees', as applicable) cost, (i) create a conceptual plan
for the development of the North Natomas Land (the "North Natomas
Development Plan") and (ii) apply to the City for all entitlements
necessary to implement the North Natomas Development Plan, including
any (a) General Plan amendments, (b) Community Plan amendments, (c)
rezonings, (d) master parcel maps, and (e) infrastructure financing plans
(together with any other entitlements necessary to implement the North
Natomas Development Plan, as it may be modified from time to time, the
"North Natomas Entitlements").

(B)

City Review. The City shall, subject to and in accordance with all
Applicable Laws, expedite the review and approval of the North Natomas
Entitlements.

North Natomas Development Costs.
(A)

HoldCo Responsibilities. Except as set forth in Section 3.4(B), HoldCo,
through its Affiliate SBH Natomas, shall be responsible for the payment of
any outstanding unpaid fees, penalties, or other liabilities on the North
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Natomas Land (expressly including the Natomas Land) as of the Effective
Date and all costs incurred in connection with planning, entitling, and
developing the North Natomas Land, including all costs incurred in
connection with (i) demolishing Sleep Train Arena, (ii) demolishing the
baseball stadium foundation, (iii) removing reciprocal easements and
other title exceptions, and (iv) preparing any environmental impact
report needed under Applicable Law (the "Natomas EIR"), including all
pre‐planning, engineering, sitework construction, CEQA consultants,
litigation, community outreach, mitigation, and any other costs required
by the Natomas EIR, and marketing costs and commissions.
(B)

4.

City Responsibilities. Notwithstanding the foregoing, the City shall (i) be
responsible and pay all internal costs it incurs to perform its obligations
under Sections 3.2 and 3.3 and (ii) to the extent permitted by Applicable
Law, indemnify HoldCo for any losses and costs incurred by HoldCo or its
Affiliates in connection with the violation of any environmental laws
resulting from any condition on the Natomas Land that exists on the date
that the City conveys the Natomas Land to SBH Natomas, except to the
extent that any such violation is attributable to (a) activities that occurred
on the Natomas Kings Parcel, (b) any concrete or asphalt located on the
Natomas Land related to parking at the Sleep Train Arena, and
(c) activities related to the Kings Parties' (or their Affiliates', agents',
invitees', or users') use of the existing parking lot located on the North
Natomas Land.

Additional Covenants of Kings Parties. During the term of the Arena Agreement:
4.1

Agreements with Affiliates. Any agreements relating to the Arena Project that
are between any Kings Party, on the one hand, and any other Kings Party or any
Affiliate of any Kings Party, on the other hand, shall (A) to the extent such
agreements are related to the development, operation, or maintenance of the
Arena, be subject to such other applicable conditions and obligations as may be
set forth in the Project Agreements and (B) be provided or made available to the
City, at a location within the City of Sacramento, to view within 30 days of the
City making a request for copies thereof.

4.2

Sleep Train Arena: Non‐Compete. Following Final Completion of the Arena (as
such term is defined in the Design and Construction Agreement), none of the
Kings Parties (other than TeamCo in accordance with the Team Agreement) shall,
directly or indirectly, develop, finance, facilitate, or otherwise participate or offer
to participate in any management, operations, or activities at the Sleep Train
Arena in competition with the Arena, including holding or otherwise facilitating
the holding of any sporting, entertainment, or other community events
contemplated in the Arena Agreement or the Team Agreement. The Parties
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agree that these restrictions are necessary to allow the Arena Project to be
economically viable for the Parties and that, without these restrictions, the
Parties would not be able to accomplish the goal of completing the Arena Project
for the benefit of the public.
4.3

5.

Non‐discrimination. The Kings Parties shall comply with all Applicable Laws
related to non‐discrimination requirements, including those set forth in the
Sacramento City Code.

Targeted Taxes
5.1

5.2

No Targeted Taxes. Except as provided in Section 5.2, and until the expiration or
other termination of the Arena Agreement, the City shall not impose, and shall
reasonably cooperate with any efforts of the Kings Parties to prevent any other
Governmental Authority from imposing, any new general or special, ordinary or
extraordinary, tax, imposition, assessment, levy, usage fee, excise, or similar new
charge (including any ad valorem or other property taxes), however measured,
regardless of the manner of imposition or beneficiary (each, a "Tax"), on or
against the activities described in this Section 5.1.
(A)

The activities conducted at the Arena or the related parking facilities
(including the Parking Facilities) by the Kings Parties or any of their
invitees or patrons, or any income, revenues, profits, or other
consideration generated therefrom, including amusement or special
district Taxes.

(B)

The gross receipts or incomes of performers, players, coaches, the Kings
Parties or direct or indirect owners of the Kings Parties who use or
otherwise participate in activities at the Arena.

(C)

The sale of admissions tickets or other admissions charges for, or the
number of admissions to or any license for the right to view, any events
at the Arena.

(D)

Any capital gain on or appreciation in the investment in the Kings Parties.

(E)

The sale of any asset or ownership interest in the Team or any of the
Kings Parties.

Exceptions.
(A)

The restrictions described in Section 5.1 do not apply to the following:
(1)

Taxes in effect as of the Effective Date;
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(B)
6.

(2)

Any Tax imposed by the Downtown Sacramento Partnership,
Property Based Improvement District;

(3)

The Capital Fund Ticket Fee or the Annual Fee (as such terms are
defined in the Arena Agreement) or any other fees, payments,
charges, or reserves required under the Arena Agreement; or

(4)

Any Tax of general applicability.

The restrictions described in Section 5.1 do not apply to the extent they
restrict the City's police power.

Assignment
6.1

Assignment. Subject to Section 6.2, no Party shall make or enter into an
Assignment of this Agreement without the prior written consent of the other
Parties, not to be unreasonably withheld, conditioned, or delayed. With respect
to any given Kings Party, an Assignment of this Agreement includes any change
in the control of such Kings Party, where "control" means the possession, directly
or indirectly, of the power to direct the management and policies of such Kings
Party through the ownership or control of voting securities. In connection with
any Assignment of this Agreement by a Kings Party, whether or not the City's
consent is required therefor (but excluding Assignments made pursuant to
Section 6.2(C)), ArenaCo shall provide the City with (A) written notice of any such
Assignment, together with a copy of the agreement purporting to assign the
rights and obligations, and such delivery shall be at least 15 days prior to such
Assignment, except with respect to (i) pledges or collateral assignments in
connection with the financing of the Arena Project and (ii) Assignments to
Affiliates or with respect to a sale of all or part of the North Natomas Land, in
which case such delivery shall be at least ten days prior to such Assignment and
(B) all information reasonably requested by the City that relates to the ability of
the assignee to satisfy the obligations of such Kings Party under this Agreement
and, if such Assignment satisfies one of the conditions set forth in Section 6.2, all
information reasonably requested by the City to confirm that such condition has
been satisfied. If an Assignment of this Agreement is made pursuant to Section
6.2(C), then ArenaCo need only provide the City with prior or contemporaneous
written notice of such Assignment and reasonable evidence that an acquisition
or change in control of the Team has occurred.

6.2

Permitted Assignments. Subject to Section 6.3, the following Assignments shall
be permitted without the consent of any Party:
(A)

A Party may make an Assignment of this Agreement to any Affiliate of
such Party;
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7.

(B)

A Kings Party may pledge, mortgage, grant a security interest in,
encumber, or collaterally assign its interest in this Agreement or the
equity interests in such Kings Party to secure indebtedness for borrowed
money of such Kings Party; and

(C)

A Kings Party may make an Assignment of this Agreement to any Person
(or an Affiliate thereof) that acquires, or obtains control of, the Team
with the approval of the NBA.

6.3

Other Project Agreements. Notwithstanding anything to the contrary in this
Agreement, in connection with and as a condition to any Assignment of this
Agreement by a Party (except for changes in the control of a Kings Party), the
assignee must concurrently acquire all of the assignor's rights, and expressly
assume, in writing, in form and substance reasonably acceptable to the other
Parties, all of the assignor's obligations under this Agreement and all other
Project Agreements to which the assignor is a party. Notwithstanding the
foregoing, if ArenaCo makes an Assignment of this Agreement, ArenaCo will not
be required to make a corresponding Assignment of its rights or obligations
under the Arena Parking Management Agreement.

6.4

Contrary Assignments Void. Any Assignment of this Agreement made contrary
to this Section 6 is void.

Term
7.1

Term. The term of this Agreement commences on the Effective Date and expires
upon the expiration of the Team Agreement, unless terminated earlier as
expressly provided for in this Agreement.

7.2

Early Termination. If any of the following events occur, then, subject to the
rights of lenders set forth under each Project Agreement, any Party may
terminate this Agreement and each of the other Project Agreements by
delivering written notice of such terminations to all of the other Parties, with
such terminations to be effective as of the date of such notice (provided that if
such notice is given by the City during, or within 30 days prior to the
commencement of, a Basketball Season, the effective date of such termination
shall be within ten Business Days after the end of such Basketball Season):
(A)

Final Completion (as defined in the Design and Construction Agreement)
is prohibited due to a final judgment (taking into account all appeals) of a
court of competent jurisdiction or due to Applicable Law;

(B)

The Design and Construction Agreement is terminated pursuant to
Section 32.2(C) thereof;
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7.3

(C)

The Arena Agreement (or, as applicable, any New Agreement or the
Step‐In Agreement) is terminated pursuant to Sections 9.1, 9.3, 11.2(C),
or 11.4 thereof and no New Agreement or Step‐In Agreement is entered
into;

(D)

The Team Agreement is terminated pursuant to Sections 17.3, 20.2.3, or
20.4.3 thereof;

(E)

The Funding Agreement is terminated pursuant to Sections 3.4, 14.2, or
14.4 thereof;

(F)

The Non‐Relocation Agreement is terminated pursuant to Section 4(E)
thereof; or

(G)

The Property Conveyance Agreement is terminated pursuant to Sections
6 or 7 thereof.

Post‐Termination.
(A)

Triggering Termination.
A "Triggering Termination" means any
termination of this Agreement and each of the other Project Agreements
(including the Arena Agreement) in accordance with Section 7.2, which
termination (i) occurs (x) after the ArenaCo Loan Availability Date (as
defined in the Funding Agreement) or (y) prior to the ArenaCo Loan
Availability Date if the ArenaCo Loan Availability Date has not occurred
solely because the conditions set forth in Section 3.3(B) of the Funding
Agreement have not been satisfied, (ii) prior to Substantial Completion,
and (iii) resulted from (x) ArenaCo's exercise of any express right to so
terminate (whether in this Agreement or another Project Agreement)
due to the City's breach of its obligations under this Agreement or other
Project Agreement, as applicable), (y) ArenaCo's exercise of its right to so
terminate pursuant to Section 3.4(A), (C), or (D) of the Funding
Agreement or Section 7(b) of the Property Conveyance Agreement, or (z)
Section 7.2(A) of this Agreement if Final Completion would not be so
prohibited due to a final judgment or Applicable Law if the Funding
Agreement and the Arena Agreement were not effective (i.e., if the City
were not involved in the Arena Project to the extent set forth therein).

(B)

Replacement Arena Agreement. In the event of a Triggering Termination,
ArenaCo shall have the option, exercisable in its sole discretion, to give
written notice to the City that ArenaCo will cause Substantial Completion
of, and use, operate, and manage, the Arena on the Arena Land pursuant
to a Replacement Arena Agreement (the "Replacement Arena Notice"),
which Replacement Arena Notice must be provided within six months
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after the effective date of such termination of this Agreement and the
other Project Agreements (including the Arena Agreement). If ArenaCo
provides the Replacement Arena Notice on a timely basis in connection
with a Triggering Termination, then the City and ArenaCo shall promptly
thereafter at the election of ArenaCo either reinstate, amend, and restate
the Arena Agreement or enter into a new management, operations, and
lease agreement (in either case, the "Replacement Arena Agreement"),
pursuant to which the City will grant to ArenaCo an early use license with
respect to the Arena Land similar to the Early Use License set forth in the
Arena Agreement and, upon Substantial Completion, lease the Arena and
the Arena Land to ArenaCo on the following terms and conditions: (i)
annual rent or use fee for the Arena Land and the Arena shall be $1.00,
(ii) the term shall be for 35 years, (iii) the City shall not be required to pay
any costs or expenses or provide any services whatsoever in connection
with the Arena or the Arena Land after the effective date of the
Replacement Arena Agreement (other than providing Municipal Services
on terms similar to those set forth in the Arena Agreement and using
commercially reasonable efforts to expedite the process by which
ArenaCo obtains and maintains licenses and permits for the Arena that
are to be obtained from the City), (iv) ArenaCo shall be solely responsible
for paying, throughout the term of the Replacement Arena Agreement,
all costs (including capital costs, but without any requirement to maintain
a segregated capital fund) necessary to design, construct, manage,
maintain, and operate the Arena after the effective date of the
Replacement Arena Agreement, including all costs of maintenance,
repairs, replacements, renovation, remodeling, removal, alterations,
improvements, insurance, and Taxes, (v) ArenaCo shall have the exclusive
right (subject to subclause (vi) below), in its sole and absolute discretion
but in accordance with Applicable Law, NBA Rules, and Basketball
Operating Standards (as defined in the Team Agreement), to operate and
manage (and to allocate, use, and distribute, all revenues with respect to)
the Arena on a 24 hour per day, year round basis, (vi) the City will have
the right to utilize the Arena for up to nine City Civic Events (as defined in
the Arena Agreement) each year on and subject to the terms and
conditions set forth in Section 1.2 of the Arena Agreement; provided,
however, that in any given year the City will have the right to schedule
only one City Civic Event more than 90 days in advance, (vii) ArenaCo will
provide the City with the option, prior to each Basketball Season, to enter
into a license agreement for the use during such Basketball Season of one
full‐sized private luxury suite (including any related lounge areas) in the
Arena (the location of which will be determined by ArenaCo, in its sole
discretion, provided, that, unless otherwise mutually agreed to by the
City and ArenaCo, such suite will be located on either side of the Arena
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between the NBA foul lines) on the same terms and conditions as the
annual licenses that ArenaCo grants (whether directly or indirectly
through TeamCo) to the majority of third parties for other similarly
situated suites, (viii) ArenaCo will be granted an option to purchase the
Arena Land and the Arena, free and clear of any liens or encumbrances
(other than those put in place by ArenaCo), for $1.00 at the end of the
term of the Replacement Arena Agreement, (ix) the Replacement Arena
Agreement will contain Leasehold Mortgagee protection provisions
similar to those set forth in the Arena Agreement, and (x) the
Replacement Arena Agreement will contain restrictions on targeted Taxes
similar to those set forth in Section 5. Contemporaneously with the
execution and delivery of the Replacement Arena Agreement, the City
and ArenaCo shall, at the election of ArenaCo, either reinstate, amend,
and restate the Parking Management Agreement or enter into a new
parking management agreement on the same terms and conditions of
the original Parking Management Agreement.

7.4

(C)

Effect of Termination. Upon termination of this Agreement and each of
the other Project Agreements in accordance with Section 7.2, subject to
Sections 7.3(A) and 7.3(B), no Party shall have any further rights or
obligations under this Agreement or any other Project Agreement, except
for those rights and obligations that expressly survive the termination of
this Agreement or expressly survive the termination of the Project
Agreement under which they arise (e.g., Section 10(b) of the Property
Conveyance Agreement, if applicable, regarding the rights of the SREG
Subs to receive the RASA Parcel Replacement Property (as defined
therein), Section 18 of the Property Conveyance Agreement, if applicable,
regarding SG's Unwind Right (as defined therein); Section 25 of the
Property Conveyance Agreement, if applicable, regarding the rights of
SBH REG regarding the ROFR Parcel (as defined therein); and Section
2.3(C) of the Funding Agreement, if applicable, regarding ArenaCo not
being required to pay back the City loan referred to in such section. For
the avoidance of doubt, if this Agreement and the other Project
Agreements are terminated after the City Parcels Closing (as defined in
the Property Conveyance Agreement), then the City shall retain
ownership of the ESC Land and the SREG Subs shall retain ownership of
the City Parcels (as defined in the Property Conveyance Agreement).

(D)

Survival. This Section 7.3 shall survive termination of this Agreement.

Effectiveness. Notwithstanding anything in this Agreement to the contrary, the
effectiveness of this Agreement is conditioned upon the NBA's approval of the
Team Agreement and the Arena Agreement, which approval is required for the
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effectiveness of both such agreements pursuant to the terms thereof. The Kings
Parties shall promptly deliver to the City a copy of the letter from the NBA
confirming such approval upon the Kings Parties' receipt thereof.
8.

Tax Treatment of Project Agreements
8.1

Tax Treatment. Holdco and its Affiliates intend to report the transactions listed
below for all income tax purposes as follows:
(A)

Holdco, as the sole member of ArenaCo, which is disregarded for federal
tax purposes, shall be treated as the owner of the Arena and the Arena
Land;

(B)

The City Contribution (as defined in the Funding Agreement) shall be
treated as a loan by the City to Holdco;

(C)

The conveyance of the City Parcels by the City to the SREG Subs (which
are wholly‐owned by Holdco and disregarded for federal income tax
purposes) pursuant to the terms of the Property Conveyance Agreement
shall be treated as a sale by the City of the City Parcels to Holdco for a
total purchase price of $32,049,480 paid in the form of an installment
obligation issued by Holdco to the City, which installment obligation shall
be treated as payable by Holdco to the City in accordance with Section
8.1(D);

(D)

The payments of the Annual Fee (as such term is defined in the Arena
Agreement) by ArenaCo to the City pursuant to the terms of the Arena
Agreement shall be treated, as determined by ArenaCo in its reasonable
discretion, as payments by Holdco of principal and accrued interest on
the amounts outstanding on the deemed loans described in Section
8.1(B) and the deemed installment obligation described in Section 8.1(C);
provided that a portion of such Annual Fee payments shall be allocable to
the payment obligations described in Sections 8.1(E)‐(F);

(E)

The Parking Management Agreement shall be deemed to create a
periodic arm's‐length lease payment obligation from Holdco (or its
Affiliate) to the City during the term of the Parking Management
Agreement, and portions of the Annual Fees, as determined by ArenaCo
in its reasonable discretion, shall be deemed to consist of such lease
payments; and

(F)

The Master Lease for Digital Billboards between the City and ArenaCo
shall be deemed to create a periodic arm's‐length lease payment
obligation from Holdco (or its Affiliate) to the City during the term of the
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Master Lease for Digital Billboards, and portions of the Annual Fees, as
determined by ArenaCo in its reasonable discretion, shall be deemed to
consist of such lease payments.
8.2

9.

Acknowledgment by the City. The City acknowledges and agrees that, unless
otherwise required by Applicable Law, it shall not take any income tax position
that is inconsistent with the intended treatment by Holdco and its Affiliates
described in Section 8.1; provided, however, that the City is not providing any
assurance that such positions and intended treatment by Holdco and its
Affiliates will be honored or respected by any taxing or other authority.

Default and Remedies
9.1

Kings Event of Default. Unless otherwise expressly agreed by the City in writing,
it shall be a "Kings Event of Default" under this Agreement if any Kings Party
materially breaches or fails to comply with any material provision of this
Agreement applicable to such Kings Party and such breach or noncompliance
continues for a period of 60 days after written notice thereof by the City to all
the Kings Parties; or, if such breach or noncompliance cannot reasonably be
cured within such 60‐day period, such Kings Party does not commence to cure
such breach or noncompliance within such 60‐day period or, after commencing
to cure such breach or noncompliance, does not thereafter pursue such cure in
good faith to completion.

9.2

City's Remedies. If any Kings Event of Default occurs, the City shall have the
right, at the City's election to exercise any one or more of the remedies
described below. Exercise of any of such remedies shall not prevent the
concurrent or subsequent exercise of any other remedy provided for in this
Agreement or otherwise available to the City at law or in equity, except as
otherwise expressly stated in this Agreement.
(A)

The City may, at the City's option but without obligation to do so, and
without releasing any Kings Party from any obligations under this
Agreement, make any payment or take any action as the City deems
necessary or desirable to cure any Kings Event of Default in such manner
and to such extent as the City in good faith deems necessary or desirable.
The defaulting Kings Party shall pay the City, upon demand, all reasonable
advances, costs, and expenses of the City in connection with making any
such payment or taking any such action, including reasonable attorneys'
fees, together with interest on all such amounts at the Default Rate from
the date of payment of any such advances, costs, and expenses by the
City.
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(B)

The City may sue the Kings Parties for and obtain damages, specific
performance, other equitable relief, or any combination of the foregoing.

(C)

Notwithstanding anything to the contrary contained herein, the City shall
not have the right to terminate this Agreement on account of a Kings
Event of Default.

9.3

City Event of Default. Unless otherwise expressly agreed by the Kings Parties in
writing, it shall be a "City Event of Default" under this Agreement if the City
materially breaches or fails to comply with any material provision of this
Agreement applicable to the City, and such breach or noncompliance continues
for a period of 60 days after written notice thereof by the Kings Parties to the
City; or, if such breach or noncompliance cannot reasonably be cured within
such 60‐day period, the City does not commence to cure such breach or
noncompliance within such 60‐day period or, after commencing to cure such
breach or noncompliance, does not thereafter pursue such cure in good faith to
completion.

9.4

Kings Parties' Remedies. If any City Event of Default occurs, the Kings Parties
shall have the right, at their election to exercise any one or more of the remedies
described below. Exercise of any of such remedies shall not prevent the
concurrent or subsequent exercise of any other remedy provided for in this
Agreement or otherwise available to the Kings Parties at law or in equity, except
as otherwise expressly stated in this Agreement.
(A)

The Kings Parties may, at their option but without obligation to do so,
and without releasing the City from any obligations under this
Agreement, make any payment or take any action as the Kings Parties
deem necessary or desirable to cure any City Event of Default in such
manner and to such extent as the Kings Parties in good faith deem
necessary or desirable. The City shall pay the Kings Parties, upon
demand, all reasonable advances, costs, and expenses of the Kings
Parties in connection with making any such payment or taking any such
action, including reasonable attorneys' fees, together with interest on all
such amounts at the Default Rate from the date of payment of any such
advances, costs, and expenses by the Kings Parties.

(B)

The Kings Parties may sue the City for and obtain damages, specific
performance, other equitable relief, or any combination of the foregoing.

(C)

If a Kings Party prevails on any suit brought under Section 9.4(B), obtains
a judgment for damages, and the City fails to pay such damages within
ten days after such judgment (including all applicable appeals thereto)
becomes final, then such Kings Party may, or may assign to any other
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Kings Party the right to, off‐set the amount of such unpaid judgment
against any amounts owed by such Kings Party to the City under this
Agreement or any other Project Agreements.
(D)

9.5

10.

Notwithstanding anything to the contrary contained herein, no Kings
Party shall have the right to terminate this Agreement on account of a
City Event of Default.

Waiver. The Parties hereby waive any and all rights to consequential, punitive,
or exemplary damages for a Kings Event of Default or a City Event of Default, as
the case may be.

Mediation
10.1

Process. Any dispute between the Parties relating to this Agreement shall be
resolved in accordance with this section.

10.2

Direct Communication. As soon as reasonably possible after a dispute is
identified, each Party shall set forth its position in the dispute in written
correspondence delivered to the other Parties. Within 15 days after delivery,
representatives of each Party involved shall meet at a mutually agreed time and
place to attempt, with diligence and in good faith, to resolve and settle the
dispute.

10.3

Non‐binding Mediation.
(A)

Resort to Mediation. If the dispute is not resolved through direct
communication as provided in Section 10.2 by the date that is ten days
after the initial meeting, any Party to such dispute may request
appointment of a neutral and properly credentialed mediator with expert
knowledge and practical experience regarding the subject in dispute.

(B)

Choice of Mediators. The requesting Party shall provide a list of three
possible mediators to the non‐requesting Party. The non‐requesting
Party shall then select the mediator to be used to mediate the dispute
from that list.

(C)

Length of Mediation. The Parties shall then participate in good faith in a
one‐day, non‐binding mediation session. Notwithstanding the foregoing,
the Parties may agree in writing to extend the mediation proceedings.

(D)

Location. Any mediation proceedings shall take place in the City, unless
otherwise mutually agreed by the Parties.
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(E)
10.4

11.

Cost Sharing. The cost of the mediation shall be divided equally between
the Parties to the dispute.

Mediation Failure. If the Parties do not resolve the dispute after engaging in this
mediation process, each Party shall be entitled to bring an appropriate action or
proceeding in any court of competent jurisdiction to vindicate its rights under
this Agreement.

Miscellaneous
11.1

Additional Agreements. In addition to the Project Agreements, the Parties agree
to cooperate in good faith to negotiate, execute, and deliver any additional
documents reasonably required by any Party, from time to time, to effectuate
the purposes and intent of this Agreement and the other Project Agreements,
including any amendments to the Plaza Operations Agreements (as defined in
the Design and Construction Agreement) necessary or appropriate to
accommodate the Arena Project.

11.2

Notices. Any notice or other communication under this Agreement must be in
writing and will be considered properly given and effective only when mailed or
delivered in the manner provided by this section to the persons identified below.
A notice or other communication that is mailed will be effective or will be
considered to have been given on the third day after it is deposited in the U.S.
Mail (certified mail and return receipt requested), addressed as set forth below,
with postage prepaid. A notice or other communication sent in any other
manner will be effective or will be considered properly given when actually
delivered.
If to the City:

If to HoldCo, TeamCo, or ArenaCo:

John Dangberg
Assistant City Manager
City of Sacramento
915 I Street, Fifth Floor
Sacramento, CA 95814

John Rinehart, CFO
Sacramento Basketball Holdings LLC
One Sports Parkway
Sacramento, CA 95834
Facsimile: (916) 928‐6983

With copies to:

With copies to:

Matthew Ruyak
Assistant City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814
Jeffrey Dorso, Esq.
Pioneer Law Group, LLP
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Jeffrey Massey
Senior Deputy City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

1122 S Street
Sacramento, CA 95811
Facsimile: (916) 496‐8500
Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661‐3693
Facsimile: (312) 902‐1061

Any Party may from time to time designate a different address or facsimile
number or persons for notices by giving notice to that effect to the other Parties
in accordance with the terms and conditions of this section.
11.3

City's Purpose of Inspections and Review. The City's review of any designs,
plans, specifications, or other documents or inspection of any property or
improvements in connection with this Agreement are performed solely for its
own purposes and benefit, and the City is not liable to any of the Kings Parties or
any third party for defects in such documents or any other improvements
related thereto, or the operations and maintenance standards to be applied
thereto. The City agrees to reasonably cooperate with the Kings Parties in
connection with obtaining any additional permits, approvals, and municipal
review necessary for timely complying with the obligations set forth herein.

11.4

Force Majeure. Failure in performance by any Party under this Agreement due
to a Force Majeure Event shall not be deemed a breach of this Agreement. In
addition, when this Agreement provides a time for the performance of any
obligation, the time provided is extended if compliance is not possible due to a
Force Majeure Event. The extension time shall be equal to one day for each day
the Force Majeure Event prevents compliance. "Force Majeure Event" means
any act, event, or condition that is beyond the reasonable control of the Party
asserting the Force Majeure Event, if it prevents or delays such Party from
performing any obligation under this Agreement including the following: any act
of public enemy, terrorism, blockade, war, insurrection, civil disturbance,
explosion, or riot; epidemic; landslide, earthquake, fire, storm, flood, or
washout, or other catastrophic weather event; any other act of God; and strike,
lockout, or other industrial disturbance.

11.5

Severability. If a court with jurisdiction rules that any nonmaterial part of this
Agreement is invalid, unenforceable, or contrary to law or public policy, then the
rest of this Agreement remains valid and fully enforceable.
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11.6

Obligations of the Parties. The obligations and undertakings of the Parties
under or in accordance with this Agreement are obligations solely of the Parties
themselves and no recourse shall be had, whether in contract, in tort, or
otherwise against any officer, director, employee, agent, member, volunteer, or
representative of any Party in his or her individual capacity on account of any
obligation or undertaking of or any act or omission by any Party under or
pursuant to this Agreement.

11.7

Time of the Essence.
Agreement.

11.8

Binding Effect. This Agreement binds and inures to the benefit of the Parties'
successors and permitted assigns.

11.9

Waiver. A Party's failure to insist on strict performance of this Agreement or to
exercise any right or remedy upon breach of this Agreement will not constitute a
waiver of the performance, right, or remedy. A Party's waiver of another Party's
breach of any provision in this Agreement will not constitute a continuing waiver
or a waiver of any subsequent breach of the same or any other provision. A
waiver is binding only if set forth in a writing signed by the waiving Party.

Time is of the essence in the performance of this

11.10 Interpretation. This Agreement is to be interpreted and applied in accordance
with California law, except that that the rule of interpretation in California Civil
Code section 1654 will not apply. The term "including" shall mean "including,
without limitation" and "including, but not limited to" and shall not be
interpreted to imply any limitation on the more general preceding provision
unless otherwise expressly stated. All references in this Agreement to Sections
or Exhibits refer to the Sections and Exhibits of this Agreement unless otherwise
expressly stated. Each Exhibit referenced in this Agreement is incorporated
herein by reference and made a part hereof. The headings and captions of the
Sections and Exhibits are included for convenience only and shall have no effect
upon the construction or interpretation of this Agreement.
11.11 Integration and Modification. This Agreement, the other Project Agreements,
and any other documents executed by the City and one or more Kings Parties in
connection herewith, collectively set forth the Parties' entire understanding
regarding the matters set forth above and are intended to be their final,
complete, and exclusive expression of those matters. Without limiting the
generality of the foregoing, this Agreement, the other Project Agreements, and
any other documents executed by the City and one or more Kings Parties in
connection herewith, collectively supersede the Term Sheet in its entirety. This
Agreement may be modified only by another written agreement signed by all
Parties.
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11.12 Conflicts among Project Agreements. If any conflict or inconsistency between or
among any of the Project Agreements is identified by a Party, then, as soon as
reasonably possible after such conflict or inconsistency is identified, each Party
shall set forth their positions regarding such conflict or inconsistency in written
correspondence delivered to the other Parties. If, based on the Parties'
respective positions, a dispute exists with respect to such conflict or
inconsistency then within 15 days after delivery of the Parties' written
correspondence representatives of each Party shall meet at a mutually agreed
time and place to attempt, with diligence and in good faith, to resolve and settle
the dispute. If the dispute is not resolved through direct communication as
provided above, then any Party may request mediation as provided in Section
10. If the Parties do not resolve the dispute after engaging in such mediation
process, each Party shall be entitled to bring an appropriate action or proceeding
in any court of competent jurisdiction to resolve the conflict or inconsistency. To
provide guidance to the Parties (and, if necessary, the courts) in resolving any
conflict or inconsistency, the Parties hereby agree that a specific provision in any
given Project Agreement governs the circumstance(s) to which it is directed over
a more general provision to the contrary (whether in the same or another
Project Agreement).
11.13 Relationship of the Parties. The Parties do not intend to create any agency,
partnership, joint venture, trust, or other relationship with duties or incidents
different from those of parties to an arm's‐length contract.
11.14 No Third‐Party Beneficiaries. Except as set forth in this Section 11.14, this
Agreement is solely for the benefit of the Parties and their permitted successors
and assigns. Nothing in this Agreement, express or implied, is intended to (A)
confer upon any Person other than the Parties and their permitted successors
and assigns any rights or remedies under or by reason of this Agreement as a
third party beneficiary or otherwise except as specifically provided in this
Agreement or (B) authorize anyone not a Party to this Agreement to maintain an
action pursuant to or based on this Agreement. Notwithstanding the foregoing,
(i) all Affiliates of the Kings Parties and (ii) the holder of any Leasehold Mortgage
or Mezzanine Financing (as such terms are defined in the Arena Agreement) are
each intended direct third party beneficiaries of this Agreement with the right of
direct enforcement of the provisions set forth herein. The Parties agree that the
provisions of Section 16 of the Arena Agreement (authorizing Leasehold
Mortgages and Mezzanine Financings and granting certain rights and protections
to Leasehold Mortgagees and Mezzanine Lenders (as such terms are defined in
the Arena Agreement)) are hereby incorporated by reference. Each Leasehold
Mortgagee shall be entitled to all of the rights and protections set forth in the
Arena Agreement with respect to this Agreement, including specifically Section
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16.7 (notice and cure rights), as if such provisions were included in this
Agreement.
11.15 Representations. Each Party hereby represents and warrants to the other that it
has all necessary right, power, and authority to enter into this Agreement.
Additionally, each Party represents and warrants that the execution and delivery
of this Agreement and the performance and observance of all obligations and
conditions to be performed or observed by each Party hereunder have been duly
authorized by all necessary action of such Party. This Agreement, when fully
executed and delivered by each Party, shall constitute the legal, valid, and
binding obligation of the Parties, enforceable in accordance with the terms
hereof.
11.16 Patriot Act Certification. Each of the Kings Parties certifies that neither it, nor
any of its constituent partners, managers, members, or shareholders, nor any
beneficial owner of such Kings Party or any such partner, manager, member,
shareholder, or Affiliate of such Kings Party is a "Prohibited Person," defined as
(A) a person, entity, or nation named as a terrorist, "Specially Designated
National or Blocked Person," or other banned or blocked person pursuant to any
law, order, rule, or regulation that is enforced or administered by the U.S.
Treasury Department's Office of Foreign Assets Control ("OFAC"), including
Executive Order No. 13224 on Terrorist Financing, effective September 24, 2001
(the "Executive Order"), and the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001
(Public Law 107‐56, the "Patriot Act"), (B) a person, entity, or nation owned or
controlled by, or acting on behalf of, any person, entity, or nation named as a
terrorist, "Specially Designated National or Blocked Person," or other banned or
blocked person pursuant to any law, order, rule, or regulation that is enforced or
administered by OFAC, including the Executive Order and the Patriot Act, (C) a
person, entity, or nation engaged directly or indirectly in any activity prohibited
by any law, order, rule, or regulation that is enforced or administered by OFAC,
including the Executive Order and the Patriot Act, (D) a person, entity, or nation
with whom the City is prohibited from dealing or otherwise engaging in any
transaction pursuant to any terrorism or money laundering law, including the
Executive Order and the Patriot Act, (E) a person, entity, or nation that has been
convicted, pleaded nolo contendere, indicted, arraigned, or custodially detained
on charges involving money laundering or predicate crimes to money laundering,
or (F) a person, entity, or nation who is affiliated with any person, entity, or
nation who is described above in clauses (A) through (E) above. The Kings
Parties agree to indemnify and save the City harmless against and from any and
all claims, damages, losses, risks, liabilities, and expenses, including reasonable
attorneys' fees and costs, arising from or related to any breach of the foregoing
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certification. The foregoing certifications and indemnities shall not apply to the
holders of interests in publicly traded entities.
11.17 Attorneys' Fees. Each Party shall bear its own costs and attorneys' fees incurred
in connection with the negotiation and execution of this Agreement.
11.18 Alternative Delivery. When a Party is obligated to deliver a document or similar
item to another Party, the recipient may, in its sole discretion, opt for a review of
that item without taking physical or electronic delivery thereof.
11.19 Counterparts. The Parties may sign this Agreement in counterparts, each of
which will be considered an original, but all of which will constitute the same
Agreement. Facsimile signatures or signatures transmitted by email or other
electronic means shall be effective to bind each of the Parties hereto.
11.20 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any
proceedings regarding this Agreement, the Parties agree that the venue shall be
the state courts of California located in Sacramento County or the U.S. District
Court for the Eastern District of California.
11.21 Disclosure of Records. All non‐public documents shared by the Parties
hereunder shall be treated as confidential to the extent permitted by Applicable
Law. All documents submitted to the City may be subject to disclosure pursuant
to the California Public Records Act. If the City receives a request for disclosure
under the California Public Records Act or is served with a legal or administrative
demand for disclosure (e.g., by subpoena, civil investigative demand, or
court‐ordered or court‐sanctioned discovery) of any document set apart and
clearly marked "trade secret" or "confidential" when provided by a Kings Party to
the City, then the City shall notify such Kings Party as soon as practicable before
disclosure is required so that such Kings Party may seek an appropriate
protective order or may consent in writing to disclosure. Absent a protective
order or written consent to disclosure, received before the time disclosure is
required, the City may disclose the documents as required by law. The City is not
obligated to defend against any litigation brought to compel disclosure of
documents, but the City may defend against the litigation as the real party in
interest, subject to the following: the Kings Parties shall indemnify and hold the
City harmless against all damages and costs awarded against the City in the
litigation, including reasonable attorneys' fees and litigation costs through final
resolution on appeal. The Kings Parties shall have sole responsibility for defense
of the actual "trade secret" or "confidential" designations.
11.22 NBA Rules. The Kings Parties covenant to make available to the City for the
City's inspection on a "read only" basis (but with the ability to take notes), at
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TeamCo's offices in the City of Sacramento, true, complete, and accurate copies
of all NBA Rules (including any amendments or modifications thereto) that are
relevant to the rights and obligations of the City under this Agreement or any of
the other Project Agreements. Notwithstanding the foregoing, to the extent any
NBA Rule (consistently applied and without discrimination in application to
TeamCo, the Team, or the City) requires the City to inspect portions of the NBA
Rules at a specific location other than TeamCo's offices in the City of
Sacramento, then the City shall only have the right to inspect the same at such
other location.
12.

Definitions and Terms. Capitalized terms in this Agreement have the definitions set
forth in this section.
"1997 Bonds" is defined in Section 1.2.
"Affiliate" means, with respect to any Kings Party, any individual, trust, estate,
partnership, joint venture, company, corporation, association, limited liability company,
or other legal entity, business organization, or enterprise that is directly or indirectly
controlling, controlled by, or under common control with, such Kings Party.
"Agreement" is defined in the introductory paragraph of this Agreement.
"Applicable Laws" means any law, statute, ordinance, rule, regulation, order, or
determination of any Governmental Authority.
"Arena" is defined in the Background.
"Arena Agreement" is defined in Section 1.1(B).
"ArenaCo" is defined in the introductory paragraph of this Agreement.
"Arena Land" is defined in the Background.
"Arena Project" is defined in the Background.
"Assignment" means any sale, transfer, assignment, pledge, mortgage, encumbrance, or
any other transfer, including transfers as security for obligations, of this Agreement or a
Party's rights or obligations under this Agreement.
"Basketball Season" is defined in the Team Agreement.
"Business Day" means any day that the Sacramento City Attorney's Office is open.
California Code of Civil Procedure Section 12a applies to this Agreement. The use of the
word "day," instead of "Business Day," means a calendar day.
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"City" is defined in the introductory paragraph of this Agreement.
"City Event of Default" is defined in Section 9.3.
"Default Rate" means an annual interest rate equal to the Interest Rate plus five
percent (5%).
"Design and Construction Agreement" is defined in Section 1.1(A).
"Downtown Plaza" is defined in the Background.
"Effective Date" is defined in the introductory paragraph of this Agreement.
"Force Majeure Event" is defined in Section 11.4.
"Funding Agreement" is defined in Section 1.1(D).
"Governmental Authority" means any federal, state, or local entity, political subdivision,
agency, department, commission, board, bureau, administrative, or regulatory body, or
other instrumentality having jurisdiction over the Parties, the Arena Land, the Arena
Project, or any other properties or rights that are the subject of the Project Agreements.
"HoldCo" is defined in the introductory paragraph of this Agreement.
"Interest Rate" means the annual "prime" lending rate of interest published from time
to time by the Wall Street Journal or its successor plus two percent (2%). If at any time
the Wall Street Journal or its successor no longer announces a "prime" lending rate,
then the Interest Rate shall be the annual interest rate that is announced by a national
bank reasonably selected by the Parties and having an office in Sacramento, California
as such national bank's "prime" lending rate, plus two percent (2%). The Interest Rate
shall change and be adjusted upon each announcement by the Wall Street Journal or its
successor (or any substitute national bank selected by the Parties pursuant to this
definition) of each change in the "prime rate" used to determine the Interest Rate in the
manner described in this definition. All interest to be paid pursuant to this Agreement
shall be computed on the basis of a 360‐day year consisting of 12 months of 30 days
each.
"JPA" means the Sacramento Public Financing Authority, a California joint‐powers
authority.
"Kings Borrower" is defined in Section 1.2.
"Kings Borrower Loan" is defined in Section 1.2.
"Kings Event of Default" is defined in Section 9.1.
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"Kings Party" and "Kings Parties" are defined in the introductory paragraph of this
Agreement.
"Leasehold Mortgagee" is defined in the Arena Agreement.
"Loan Agreement" is defined in Section 1.2.
"Natomas EIR" is defined in Section 3.4(A).
"Natomas Kings Parcel" is defined in Section 3.1.
"Natomas Land" is defined in the Parcel Conveyance Agreement.
"NBA" means the National Basketball Association.
"NBA Rules" is defined in the Team Agreement.
"New Agreement" is defined in the Arena Agreement.
"Non‐Relocation Agreement" is defined in Section 1.1(E).
"North Natomas Development Plan" is defined in Section 3.3(A).
"North Natomas Entitlements" is defined in Section 3.3(A).
"North Natomas Land" is defined in Section 3.1.
"Parking Facilities" is defined in the Parking Management Agreement.
"Parking Management Agreement" is defined in Section 1.1(F).
"Party" and "Parties" are defined in the introductory paragraph of this Agreement.
"Predevelopment Agreements" is defined in the Background.
"Predevelopment Expenses Agreement" is defined in the Background.
"Predevelopment Process Agreement" is defined in the Background.
"Project Agreements" is defined in Section 1.1.
"Property Conveyance Agreement" is defined in Section 1.1(H).
"Replacement Arena Agreement" is defined in Section 7.3(B).
"Replacement Arena Notice" is defined in Section 7.3(B).
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"SBH Downtown" is defined in Section 1.1(H).
"SBH Natomas" is defined in Section 1.1(H).
"SBH REG" is defined in Section 1.1(H).
"SG" is defined in Section 1.1(H).
"SREG Subs" is defined in Section 1.1(H).
"Step‐In Agreement" is defined in Section 2.
"Step‐In Agreement Delivery Date" is defined in Section 2.
"Substantial Completion" is defined in the Design and Construction Agreement.
"Tax" is defined in Section 5.1.
"Team" is defined in the Background.
"Team Agreement" is defined in Section 1.1(C).
"TeamCo" is defined in the introductory paragraph of this Agreement.
"Term Sheet" is defined in the Background.
"Triggering Termination" is defined in Section 7.3(A).
*

*

*
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City of Sacramento

Sacramento Basketball Holdings LLC,
a Delaware limited liability company

By:____________________________
John F. Shirey
City Manager

By: ________________________________
Name: _____________________________
Its: ________________________________

Date:_______________, 2014

Date:________________, 2014

SACRAMENTO DOWNTOWN ARENA LLC,
a Delaware limited liability company

SACRAMENTO KINGS LIMITED PARTNERSHIP,
a California limited partnership

By: Sacramento Basketball Holdings LLC,
a Delaware limited liability company,
its Sole Member

By: Royal Kings Limited Partnership,
a California limited partnership,
its General Partner

By: ________________________________

By: Sacramento Basketball Holdings GP LLC,
a Delaware limited liability company,
its General Partner

Name: _____________________________
Its: ________________________________

By: Sacramento Basketball Holdings LLC,
a Delaware limited liability company,
its Sole Member

Date:________________, 2014
By: ________________________________
Name: _____________________________
Its: ________________________________

Date:________________, 2014
Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for Kings Parties
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Exhibit A
to
Comprehensive Project Agreement
Predevelopment Expenses Agreement
(see attached)
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Exhibit B
to
Comprehensive Project Agreement
Description of the Arena Land
(see attached)
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Exhibit C
to
Comprehensive Project Agreement
Arena Design and Construction Agreement
(see attached)
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Exhibit D
to
Comprehensive Project Agreement
Arena Management, Operations, and Lease Agreement
(see attached)
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Exhibit E
to
Comprehensive Project Agreement
Team Use Agreement
(see attached)
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Exhibit F
to
Comprehensive Project Agreement
Arena Finance and Funding Agreement
(see attached)
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Exhibit G
to
Comprehensive Project Agreement
Team Non‐Relocation Agreement
(see attached)
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Exhibit H
to
Comprehensive Project Agreement
Arena Parking Management Agreement
(see attached)
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Exhibit I
to
Comprehensive Project Agreement
Agreement for Interim Parking Operations Management
(see attached)

COMPREHENSIVE PROJECT AGREEMENT FOR THE SACRAMENTO ENTERTAINMENT AND SPORTS CENTER
I‐1

88 of 885

Exhibit J
to
Comprehensive Project Agreement
Property Conveyance Agreement and Joint Escrow Instructions
(see attached)
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Exhibit K
to
Comprehensive Project Agreement
Description of Natomas Kings Parcel
(see attached)
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ARENA DESIGN AND CONSTRUCTION AGREEMENT
This ARENA DESIGN AND CONSTRUCTION AGREEMENT (this "Agreement") is made and
entered into as of May 20, 2014 (the "Effective Date"), between the City of Sacramento
(the "City") and Sacramento Downtown Arena LLC, a Delaware limited liability company
("ArenaCo"). The City and ArenaCo are sometimes referred to herein as the "Parties" and each
as a "Party."
BACKGROUND
Concurrently with the Parties' execution of this Agreement, the Parties, Sacramento
Kings Limited Partnership, a California limited partnership ("TeamCo"), and Sacramento
Basketball Holdings LLC, a Delaware limited liability company ("HoldCo"), are entering into the
Comprehensive Project Agreement for the Sacramento Entertainment and Sports Center (the
"Comprehensive Agreement") and all other "Project Agreements" (as such term is defined in
the Comprehensive Agreement). Collaborating with the City, ArenaCo shall design, develop,
and construct the Arena for the City on the Arena Land, together with all infrastructure
necessary for the Arena (collectively, the "Work"), all in the manner set forth herein.
In anticipation of executing the Project Agreements, the City and HoldCo entered into (i)
the Sacramento ESC Predevelopment Process Agreement, dated October 22, 2013, to govern
certain predevelopment activities for the design and construction of the Arena (the
"Predevelopment Process Agreement"), and (ii) the Sacramento ESC Predevelopment Expenses
Reimbursement Agreement, dated September 24, 2013 (the "Predevelopment Expenses
Agreement," and collectively with the Predevelopment Process Agreement the
"Predevelopment Agreements"), to govern HoldCo's payment obligations for all expenses
incurred by the City for Arena predevelopment activities, such as planning, design,
development, and entitlement of the Arena.
The Parties now desire to enter into this Agreement for the purposes of amending,
restating, retitling, and superseding the Predevelopment Agreements, as applicable, to (i)
include certain additional provisions related to the planning, design, development, entitlement
and construction of the Arena, (ii) clarify that the scope of reimbursable expenses for planning,
design, development, entitlement and construction of the Arena extends beyond the
predevelopment phase, (iii) conform with the other Project Agreements, and (iv) make certain
other amendments. HoldCo now desires to enter into this Agreement for the limited purposes
of assigning its rights and obligations in the Predevelopment Agreements pursuant to Section 1
of this Agreement.
With these background facts in mind, the City and ArenaCo agree as follows:
1.

Modifications to Predevelopment Agreements
1.1

Predevelopment Process Agreement.
This Agreement hereby amends,
supplements, retitles, and supersedes the Predevelopment Process Agreement
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in its entirety, and HoldCo hereby assigns the Predevelopment Process
Agreement to ArenaCo, and ArenaCo assumes from HoldCo all rights and
obligations that have accrued under the Predevelopment Process Agreement as
of the Effective Date and any and all rights that accrue after the Effective Date.
1.2

2.

Predevelopment Expenses Agreement. This Agreement hereby (A) retitles the
Predevelopment Expenses Agreement as the "Sacramento ESC Development
Expenses Reimbursement Agreement" (the "Development Expenses
Agreement"), (B) replaces all references to the word "predevelopment" with
"development" (without regard to capitalization), and (C) deletes Section
1.1(C)(7) of the Predevelopment Expenses Agreement. The Parties acknowledge
and agree that the amendments to the Predevelopment Expenses Agreement
are intended to extend the reimbursement obligations thereunder to cover all
reimbursable expenses thereunder incurred by the City through Final
Completion. HoldCo hereby assigns the Development Expenses Agreement to
ArenaCo and ArenaCo assumes from HoldCo all rights and obligations that have
accrued under the Development Expenses Agreement as of the Effective Date
and any and all rights that accrue thereunder after the Effective Date.

Agreement. This Agreement consists of the provisions contained herein, together with
the Exhibits and the following documents, which are incorporated by reference as if set
forth in full in this Agreement:
(A)

The Requirements for the Non‐Discrimination in Employee Benefits by
City Contractors Ordinance and The Declaration of Compliance;

(B)

Any change orders reflecting Construction Work Modifications in
accordance with this Agreement;

(C)

Any future amendments to this Agreement executed by the Parties in
accordance with Section 34.12;

(D)

The Construction Documents (as may be amended from time to time in
accordance therewith and this Agreement); and

(E)

The City's Standard Specifications, excluding the public bidding
requirements and anything specifically superseded through this
Agreement or the Construction Documents.

Unless specifically noted otherwise, references to the "Standard Specifications" shall
mean and refer to the Standard Specifications for Public Construction of the City of
Sacramento approved by the Sacramento City Council on June 4, 2007 (Resolution No.
2007‐350), and any subsequent amendments thereto approved by the Sacramento City
Council or the Sacramento City Manager.
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3.

4.

Order of Interpretation. This Agreement and the additional documents described in,
and incorporated by reference pursuant to, Section 2 above, are intended to be
complementary and interpreted in harmony so as to avoid conflict, with words and
phrases interpreted in a manner consistent with construction and design industry
standards. In the event of any inconsistency, conflict, or ambiguity between or among
this Agreement and such additional documents, each shall take the following order of
precedence:
(A)

The Requirements for the Non‐Discrimination in Employee Benefits by
City Contractors Ordinance and The Declaration of Compliance;

(B)

Any change orders reflecting Construction Work Modifications in
accordance with this Agreement;

(C)

This Agreement as may be amended by any amendments to this
Agreement executed by the Parties in accordance with Section 34.12;

(D)

The Construction Documents as may be amended by any amendments to
such Construction Documents in accordance therewith and this
Agreement; and

(E)

The City's Standard Specifications, excluding the public bidding
requirements.

Collaborative and Cooperative Process
4.1

ArenaCo Responsibilities.
(A)

ArenaCo shall procure, be responsible for, and shall lead all phases of, the
Work. ArenaCo shall be the licensed general contractor for the Work and
shall hire a licensed Arena Contractor pursuant to Section 19.1. ArenaCo
shall have the right to retain such consultants and professionals as
ArenaCo shall deem reasonably necessary in connection with its lead role
with respect to the Work. As ArenaCo is responsible for timely delivering
the Arena and paying for cost overages, ArenaCo shall make all final
design, development, and construction decisions regarding the Work,
provided that the Work adheres to the Quality Standard and the
Preliminary Program. In the performance of its duties hereunder,
ArenaCo shall exercise a standard of care, skill, and diligence as would be
expected of a designer and general contractor highly experienced in the
development and construction of arenas meeting the Quality Standard.
ArenaCo shall also be responsible for causing the City to be invited to all
Meetings in accordance with this Agreement. In each review of the City's
comments as provided herein, ArenaCo shall consider the City's input in
good faith, but shall retain its right to lead all phases of the planning,
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design, land acquisition (except with respect to any land the City is
acquiring), development, and construction of the Arena.
(B)

ArenaCo shall have the right to (x) obtain private financing to finance all
or any portion of the Work and (y) grant one or more Leasehold
Mortgages or Mezzanine Financings (as both terms are defined in the
Arena Agreement), and to have its equity interests pledged, as collateral
for such financing. The Parties will cooperate to facilitate the financing of
the Work. Such cooperation shall include, on the part of the City, the
following:
(1)

Collaboration with ArenaCo for implementation of the ArenaCo
financing strategy, including, but not limited to, the efficient and
timely documentation and closing of each loan facility or other
source of funds from time to time.

(2)

Participation in any commercially reasonable due diligence review
of the Work and the Arena, the Parties and matters reasonably
related thereto conducted by the provider(s) of any proposed
source of funds, all in accordance with such provider(s)' usual,
customary and prudent underwriting practices.

4.2

City Responsibilities. The City shall be responsible for collaborating with
ArenaCo in all phases of the Work (and in connection with ArenaCo's financing as
described in Section 4.1), attending the Meetings, and responding timely to
ArenaCo correspondence and requests for City input, including reasonably
making available City staff and resources, all as necessary to complete the Work
in the timeframes set forth herein and in the Schedule, as updated and amended
from time to time in accordance herewith. To the extent permitted by
Applicable Law, the City agrees to use commercially reasonable efforts to
expedite (and to cause all applicable Governmental Authorities to expedite and
cooperate in) the issuance of all licenses, permits and approvals required by
Applicable Law in connection with the Work, including the Parking Facilities
Demolition Work.

4.3

Intent. The Parties intend for the Design Work to be a cooperative, mutual
endeavor in which the City and ArenaCo actively participate and work together
with due diligence and good faith in accordance with the terms and conditions of
this Agreement.

4.4

Information Sharing and Meetings.
(A)

Coordination of Designated Representatives. The Designated ArenaCo
Representatives shall coordinate with the Designated City
Representatives and keep the Designated City Representatives informed
ARENA DESIGN AND CONSTRUCTION AGREEMENT
4

102 of 885

regarding the progress of the design, development, and construction of
the Arena and infrastructure necessary for the Arena, and any material
issues that arise that may impact the Approved Budget or Schedule. The
Designated ArenaCo Representatives and the Designated City
Representatives shall develop a schedule for regular meetings to discuss
the progress of the Work.

4.5

(B)

Meeting Participation. To participate in the development process and to
be involved and informed during all phases of the Work, both Parties will
provide the other reasonable advance notice of and the opportunity to
be present at all Meetings. Neither Party shall have any obligation to
postpone or delay any Meeting that the other Party, after receiving
reasonable notice, is unable to attend.

(C)

Information Sharing. The Parties shall collaborate, participate in joint
meetings (including the Meetings), and share information so that both
Parties are reasonably informed during the Term. Specifically, the
Designated ArenaCo Representatives shall (i) promptly respond to all
reasonable requests for information regarding the Work from the
Designated City Representatives; (ii) share with the Designated City
Representatives all documents to be discussed at any Meetings; and (iii)
share with the Designated City Representatives all plans, drawings,
budgets, schedules, analyses, studies, and reports that are directly
related to, and have (or will have) a material impact on, the Work, or are
otherwise necessary for the City to be able to collaboratively participate
in the process and provide the assistance, input, and comment required
herein; provided nothing herein shall be deemed to require ArenaCo or
the City to share any materials that are protected by attorney‐client
privilege.

City Review of Plan Submittals for the Design Work; ArenaCo Response.
(A)

Generally. Subject to ArenaCo's authority set forth in Section 4.1 above,
the City has the right to review and comment at each step of the Design
Work as set forth herein. The City shall have the right to approve the
Design Work to the extent provided by this Agreement and Applicable
Law. The Parties expressly acknowledge and agree that except as
otherwise expressly provided herein or otherwise limited by Applicable
Law, any approval or consent required of the City pursuant to this
Agreement shall not be unreasonably withheld, conditioned, or delayed.

(B)

Review and Response. After the City receives a Plan Submittal, the City
shall provide ArenaCo with written comments. The amount of time
available for the City's review of, and response to, each Plan Submittal
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shall be specifically agreed upon by the City and established in the
Schedule, and shall take into consideration the content and substance of
each Plan Submittal.
If the Plan Submittal consists of (1) Design
Development Documents, (2) Construction Documents, or (3) any
revisions to such documents, the City also may (but shall not be obligated
to) provide ArenaCo with written notice that the City has reasonably
determined that such documents do not comply with the Quality
Standard or the Preliminary Program (documents not in such compliance
are herein referred to as "Not In Compliance"). Any such notice shall
detail the reasons for any such failure to comply.
(C)

4.6

5.

ArenaCo Response. ArenaCo shall consider every City comment and
incorporate into any future Plan Submittals those comments that
ArenaCo approves after reasonably considering and discussing with the
City such comments in good faith. If ArenaCo receives timely written
notice from the City that the City has reasonably determined that the (1)
Design Development Documents, (2) Construction Documents, or (3) any
revisions to such documents are Not In Compliance, ArenaCo shall cause
the Architect to revise such applicable documents to bring the same into
compliance prior to ArenaCo approving such Plan Submittals. Any
dispute regarding compliance with this Section 4.5 will be mediated as
set forth in Section 33 below.

City Input. Subject to ArenaCo's authority set forth in Section 4.1 above, the City
shall have direct input and will assist ArenaCo with a process and plan for design
and construction of the Arena that achieves the best possible project within the
Quality Standard, Preliminary Program, Schedule and Approved Budget.
However, no City input, participation, or approvals permitted or required under
this Agreement shall in any way obligate the City to pay for any Project Costs
except as expressly set forth in the Funding Agreement and Section 21.7 of this
Agreement.

Term
5.1

Term. The term of this Agreement commences on the Effective Date and
terminates upon Final Completion, unless terminated earlier as expressly
provided for in this Agreement.

5.2

Early Termination. This Agreement will terminate prior to Final Completion only
(A) if either Party exercises a termination right expressly provided to it in this
Agreement, or (B) upon the termination of the Comprehensive Agreement in
accordance with Section 7.2 thereof.
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6.

Location of Arena. The Arena shall be located on the land as more particularly
described on Exhibit A (the "Arena Land"), which Arena Land will be owned by the City
in accordance with the other Project Agreements.

7.

Architect. ArenaCo has selected AECOM as the Architect. ArenaCo is responsible for
securing the engagement with the Architect and is responsible for all Architect costs and
expenses, whether incurred before or after the Effective Date.

8.

Owner's Representatives.
ArenaCo has retained ICON to provide owner's
representative and related services for the Work pursuant to that certain Owner's
Representative and Project Management Agreement, dated as of June 1, 2013. The City
has also retained Weston Sports and Entertainment as the City's separate
representative, and all reasonable costs incurred by the City in connection with such
engagement shall be Project Costs.

9.

Independent Engineer. City may request that ArenaCo retain an outside engineer to
conduct an independent analysis or peer review of the structural systems of the Arena,
and all costs incurred in connection therewith shall be Project Costs.

10.

Schedule. A detailed and comprehensive schedule for the Work is attached hereto as
Exhibit B (as updated from time to time as provided herein, the "Schedule"). ArenaCo
may modify and update the Schedule in its discretion, provided that the City shall have
the right to review and approve any changes or updates to the Schedule that adversely
modify the City's rights or obligations regarding the Work, including the City's review
and comment rights and obligations, set forth herein. Any updates to the Schedule shall
reflect (A) the timing of the City Financing and the ArenaCo Loan (as such terms are
defined in the Funding Agreement) and (B) that the Work be completed by the Outside
Final Completion Date, subject to Force Majeure Events, the funding of the City
Contribution, and the City's compliance with its obligations under the Project
Agreements.

11.

Budget. The preliminary budget for the Work is attached hereto as Exhibit C (as
amended from time to time, the "Preliminary Budget"). On the Budget Delivery Date,
ArenaCo shall deliver to the City an update of the Preliminary Budget for the Work. The
City shall have the right to review any changes or updates to the Preliminary Budget.
The final budget for the Work will be finalized and approved by ArenaCo and its lender
in connection with the preparation and approval of the other Construction Documents
(as so approved, the "Approved Budget"). The Approved Budget may be approved and
finalized in phases on the condition that all phases be approved and finalized by
ArenaCo and its lenders by December 31, 2014. Any updates to the Preliminary Budget
or Approved Budget, as applicable, shall reflect the current Plan Submittals; be
consistent with the Quality Standard and the Preliminary Program; and reflect that the
Work be completed by the Outside Final Completion Date, subject to Force Majeure
Events, the funding of the City Contribution, and the City's compliance with its
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obligations under the Project Agreements. Each Preliminary Budget and Approved
Budget (and all updates thereto) shall be a comprehensive and detailed line‐item
budget estimate in a form used by ArenaCo and delivered to its lender that includes,
without limitation, all Project Costs, including costs for the following: (A) the
development expenses (e.g., third party design and pre‐construction expenses); (B)
demolition and removal of any existing facilities; (C) site preparation and grading; (D)
environmental sampling, mitigation, and remediation (including compliance with CEQA
requirements); (E) permits; (F) insurance; (G) utility improvements and relocations; (H)
land acquisitions; (I) project representatives of the City and ArenaCo; (J) materials and
labor for the Work; (K) the Preliminary Program; (L) offsite infrastructure included in the
Work; (M) testing and inspection; (N) a contingency amount not less than 4% of the
total budgeted Project Costs; and (O) reimbursable expenses payable to the City
pursuant to the Development Expenses Agreement (e.g., expenses for plan review,
testing and inspections for the Construction Work as set forth in this Agreement). The
Parties expressly acknowledge and agree that ArenaCo shall have the right to reallocate
amounts in any Preliminary Budget and Approved Budget, including, without limitation:
(1) any actual cost savings; (2) contingencies based upon percentage of completion; and
(3) any reallocations approved by ArenaCo's lender, on the condition that no such
reallocation can result in a situation that is Not in Compliance.
12.

Schematic Design. The final schematic site plan and design of and for the Arena (as set
forth in the revised application submittal prepared by the Architect and identified as
Entertainment and Sports Center – Final Revised, dated April 2014) was approved by the
City Council on May 20, 2014 (the "Schematic Design").

13.

50% Design Development
13.1

Delivery. By the 50% Design Development Delivery Date, ArenaCo shall cause
the Architect to prepare the 50% Design Development Documents for the Arena.

13.2

Meeting with Architect. Without limiting ArenaCo's lead role with respect to the
Work, the Parties shall collaborate and cooperate jointly with the Architect prior
to the 50% Design Delivery Date to assist with the Architect's preparation of the
50% Design Development Documents.

13.3

Contents. The 50% Design Development Documents shall be based on the
Schematic Design, Preliminary Budget, and Schedule, and shall be in compliance
with the Preliminary Program, the Quality Standard, and Applicable Law. The
50% Design Development Documents shall consist of development to a 50% level
of drawings, specifications and other documents to fix and describe the size and
character of the entire Arena as to structural, mechanical, and electrical systems,
materials and other essential systems, which shall include, but not be limited to,
the Design Requirements.
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14.

15.

100% Design Development
14.1

Delivery. By the 100% Design Development Delivery Date, ArenaCo shall cause
the Architect to prepare the 100% Design Development Documents for the
Arena and all infrastructure necessary for the Arena.

14.2

Meeting with Architect. Without limiting ArenaCo's lead role with respect to the
Work, the Parties shall collaborate and cooperate jointly with the Architect prior
to the 100% Design Development Delivery Date to assist with the Architect's
preparation of the 100% Design Development Documents.

14.3

Contents. The 100% Design Development Documents shall be based on the 50%
Design Development, the Preliminary Budget, and the Schedule, and shall be in
compliance with the Preliminary Program, the Quality Standard, and Applicable
Law. The 100% Design Development Documents shall consist of development to
a 100% characterization of the Arena through the use of drawings, specifications,
and other documents sufficient to fix and describe the size and character of the
entire Arena as to structural, mechanical, and electrical systems, materials, and
other essential systems, which shall include, but not be limited to, the Design
Requirements.

Construction Documents
15.1

Delivery. By the Construction Documents Delivery Date, ArenaCo shall cause the
Architect to prepare the Construction Documents for the Arena.

15.2

Contents. The Construction Documents shall be based on the 100% Design
Development Documents, and the Preliminary Budget, and shall be in
compliance with the Preliminary Program, the Quality Standard, and Applicable
Law. The Construction Documents shall include detailed construction drawings
and other Construction Documents setting forth in detail the requirements for
the performance of the Work, including the quality of required materials and
systems, and shall include without limitation:
(A)

The Approved Budget;

(B)

The Schedule;

(C)

The Standard Specifications;

(D)

The Design Requirements;

(E)

Plans for all structural, mechanical, plumbing, electrical, fire, life safety,
security and all other essential building systems;
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16.

17.

(F)

Utility and other infrastructure modification plans (including any street or
other public right of way relocations, closings, or vacations);

(G)

Lighting plans;

(H)

Plans to incorporate shading devices and other design elements to
mitigate direct sunlight in key areas of the Arena;

(I)

Designs for public seating areas, suites, party suites, loge seats, club
seats, courtside club seats, offices, concessions and merchandise spaces,
scoreboards, video boards, sound systems, press and team areas, and
public areas;

(J)

A comprehensive signage plan;

(K)

Parking and access plans; and

(L)

Any and all additional drawings, renderings reports, tabulations, or
narratives that may be needed to fully characterize and describe design.

Signage Plan
16.1

Included in Designs. ArenaCo shall cause the Architect to prepare a
comprehensive signage plan for the Arena, which signage plan shall be included
in each Plan Submittal.

16.2

City Discretion. The City staff shall prepare a recommendation to the
Sacramento City Council for consideration of the proposed signage plan and
determine if the City's code (the "City Code") will need amendment. ArenaCo
acknowledges that the City Council's decision to amend the City Code is
legislative and discretionary. This Agreement cannot and does not bind the City
to amend the City Code.

Art in Public Places Program
17.1

ArenaCo shall comply with all requirements contained the City's Art in Public
Places program applicable to the Arena and the Arena Land, and shall include in
the 100% Design Development Documents and Construction Documents plans to
satisfy such public art requirements.

17.2

The Sacramento Metropolitan Arts Commission ("SMAC") desires to remove and
preserve the gazebo and related iron work that was constructed to fit the patio
located on the Southwest corner of the Macy's Men's Store building. ArenaCo
shall permit SMAC to perform such removal at SMAC's expense and shall
coordinate the scheduling of such removal directly with SMAC so that SMAC may
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perform the removal prior to and without delaying the demolition of the Macy's
Men's Store building.
18.

General Provisions Applicable to Contractors and Subcontractors; Means and Methods
of Construction; Reporting
18.1

Oversight of Arena Contractor and Subcontractors. ArenaCo shall perform, and
shall require the Arena Contractor and all other contractors and subcontractors
to perform, the Construction Work in a good and workmanlike manner, in
accordance with this Agreement, the Construction Documents, Approved
Budget, Schedule, and the other terms and conditions set forth herein and the
other Project Agreements.

18.2

Compliance with Law. In the prosecution of the Work, ArenaCo shall comply,
and shall require the Arena Contractor and all other contractors and
subcontractors to comply, with all Applicable Law affecting the Work, including
all applicable State, City, and Federal occupational safety and health acts and
regulations.

18.3

Compliance with CEQA. The Work shall comply with the requirements of CEQA
including the Mitigation Monitoring Plan for the Arena.

18.4

List of Contractors and Subcontractors; Copies of Contracts. ArenaCo shall
furnish, and shall cause the Arena Contractor to furnish, true and correct copies
of each contract and subcontract not previously provided to the City with
respect to any contractor or subcontractor hired in connection with the Work
promptly after executing the same, together with an updated list of all
outstanding contractors and subcontractors.

18.5

Means and Methods of Construction. ArenaCo shall be responsible for, and
shall require the Arena Contractor to be responsible for, the means and methods
of construction, hiring and oversight of all construction personnel, site safety,
and security, in connection with the performance of the Construction Work.

18.6

Quality Control and Testing Program. Prior to commencing any Construction
Work, ArenaCo shall provide the City with ArenaCo's (or Arena Contractor's)
testing and quality control program.

18.7

No Unreasonable Interference with Surrounding Properties. ArenaCo shall
ensure, and shall require Arena Contractor to ensure, that during the Work there
is no unreasonable interference with the use and operations of any properties
not owned by ArenaCo or its affiliates in the vicinity of the Construction Work.
ArenaCo designates its owner's representative, ICON, as the contact to
coordinate and manage responses to any complaints received by City or ArenaCo
in connection with any such interference. ArenaCo may replace ICON as such
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contact by delivering prior written notice of the replacement to the City. The
contact shall provide the City with, upon request, copies of all correspondence
provided in response to any complaints.
18.8

Allocation of Infrastructure Costs. Certain of the infrastructure necessary for
the Arena may also be necessary for, and benefit, other projects in the area,
including those being designed and constructed by ArenaCo or its affiliates in
connection with the Work. ArenaCo shall, and shall require Arena Contractor to,
reasonably account for and allocate such infrastructure costs between the Work
and such other projects. Any infrastructure costs that are not directly
attributable to the Work shall not be Project Costs. By way of example, if a
sewer pipeline is being oversized to accommodate a capacity increase resulting
from one or more of such other projects, ArenaCo shall allocate the incremental
costs of the oversizing to such other projects. Similarly, any related offsite work
by the City or third parties engaged by the City shall not be deemed Project Costs
unless the same are directly attributable to the Work. The City shall provide
written notice to, and consult with, ArenaCo, if (A) the City intends to charge the
cost of any such offsite work to ArenaCo as a Project Cost and (B) such cost is not
already included in the then current Preliminary Budget or Approved Budget.

18.9

Project Accounting. ArenaCo shall provide (or cause to be provided) accounting
services for the Work. ArenaCo acknowledges and agrees that it shall
incorporate a system of accounting for the Work that will permit a commercially
reasonable level of transparency commensurate with the City's significant
investment in the Arena. Without limiting the generality of the foregoing,
ArenaCo shall maintain correct and complete books and records with respect to
tracking all Project Costs, the performance of all Work, and all payments made in
connection therewith. ArenaCo shall keep the records for at least four years
after the expiration of this Agreement. The City, and its attorneys and
accountants, shall be entitled to inspect such records at the offices of ArenaCo
during normal business hours upon not less than 3 days' prior written notice,
provided that the scheduling of any such inspection shall be agreed to by
ArenaCo and ArenaCo shall have the right to reasonably delay any such
inspection in good faith in the event confidential matters are ongoing. Any
inspections shall be limited to records pertaining to the Work only, and
performed in a manner that does not unreasonably interfere with the operations
of ArenaCo. The costs incurred by the City in this Section shall be Project Costs.

18.10 Project Reports. ArenaCo shall provide (or cause to be provided) to the City
monthly status and other progress reports regarding the Work in a form
reasonably acceptable to the City no later than 30 days after the end of each
month, containing at a minimum: (A) a reasonably detailed description of the
status of construction progress; (B) the current Approved Budget, together with
a comparison of the Approved Budget to Project Costs actually incurred through
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the date of the report and a reasonably detailed explanation of all variances
from the Approved Budget; (C) the current Schedule, together with a comparison
of the Schedule to Work actually completed through the date of the report and a
reasonably detailed explanation of all variances from the Schedule; (D) the then
current estimate of the costs required to complete the Work; and (E) copies of
such other reports or information regarding the Work that ArenaCo provides its
lenders on a periodic basis.
18.11 Mechanic's Liens. ArenaCo shall pay, and shall require Arena Contractor to pay,
in full all persons who perform labor or provide materials for the Work. ArenaCo
shall not, and shall require that Arena Contractor does not, create, permit, or
suffer any choate mechanic's or materialmen's liens of any kind or nature to be
filed or enforced against any property of the City (including the Arena or the
Arena Land) for any such Work performed. ArenaCo shall have the right to
contest any such claims or liens and during the pendency of such contest shall
not be deemed in breach of this Agreement so long as and to the extent such
contest tolls payment of, or ArenaCo has bonded against, the claims or liens.
This Section 18.11 shall not be construed to apply to any liens in favor of the
holder of a Leasehold Mortgage or a Mezzanine Lender (as defined in the Arena
Agreement).
19.

Arena Contractor Selection; Minimum Qualifications
19.1

Selection of Arena Contractor; Delegation of General Contractor Obligations. It
is acknowledged by the Parties that ArenaCo will delegate certain of its general
contractor obligations and responsibilities to a third‐party general contractor in
connection with the performance of the Construction Work, which contractor (in
addition to meeting any other requirements imposed by the Parties) shall be
highly experienced in the development and construction of arenas meeting the
Quality Standard (the "Arena Contractor"). Turner Construction Company
served as the Preconstruction Consultant and the City hereby approves Turner
Construction Company as the Arena Contractor if ArenaCo selects Turner
Construction Company as the Arena Contractor. If ArenaCo selects a different
Arena Contractor, such Arena Contractor shall be subject to the prior written
approval of the City, such approval not to be unreasonably withheld, conditioned
or delayed. Except upon the default of the Arena Contractor under the
Contractor Agreement, ArenaCo shall not replace the Arena Contractor without
the prior written approval of the City, such approval not to be unreasonably
withheld, conditioned or delayed. Notwithstanding anything to the contrary
contained in this Agreement, ArenaCo shall remain responsible for all Work and
all of ArenaCo's other obligations and responsibilities contained in this
Agreement without regard to whether any obligations or responsibilities have
been delegated to the Architect, Arena Contractor, or any other consultants,
contractors, subcontractors, or agents.
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19.2

General Contractor's License. Notwithstanding ArenaCo's belief that it qualifies
for the owner/builder exemption under Section 7000 et. seq. of the California
Business and Professions Code, both ArenaCo and the Arena Contractor must
have and maintain a California general contractor's license prior to the
commencement of any Construction Work through Final Completion.

19.3

Business Tax Certificate. Both ArenaCo and the Arena Contractor must have and
maintain a valid Business Operations Tax Certificate from the City, as required by
the Sacramento City Code.

19.4

Contractor Agreement. Prior to the execution of the construction contract
pursuant to which ArenaCo will delegate performance of all or some portion of
the Construction Work to the Arena Contractor (the "Contractor Agreement"),
the City must approve the Contractor Agreement in writing, which approval shall
not be unreasonably withheld, conditioned or delayed. The City's right to refuse
to approve the Contractor Agreement shall be limited to the failure of the
Contractor Agreement to comply or otherwise be consistent with Applicable
Law, the Approved Budget, the Preliminary Program, the Quality Standard, the
Schedule, and the remainder of this Section 19.4. The Contractor Agreement
shall include a guaranteed maximum price, which shall correspond to the total
amount of the Construction Work included in the Approved Budget, less those
portions of the Construction Work (e.g., certain furniture, fixtures and
equipment, such as a scoreboard) that ArenaCo may delegate to third parties
with the City's approval, which the City will not unreasonably withhold, condition
or delay. Notwithstanding the foregoing, the City's approval shall not be
required for any such Construction Work delegated (A) to third parties with a
cost of less than $5,000,000 or (B) to ICON with respect to the purchase of the
scoreboard and other fixtures, furniture and equipment. ArenaCo and the Arena
Contractor may phase agreement on the guaranteed maximum price on the
condition that ArenaCo use commercially reasonable efforts to reach agreement
with the Arena Contractor on the complete guaranteed maximum price for all
Construction Work delegated to the Arena Contractor under the Contractor
Agreement by December 31, 2014. The City shall be included as a notice party to
the Contractor Agreement and to any contract with a third party for any portion
of the Construction Work in excess of $5,000,000.

19.5

ArenaCo Responsible for Costs; Performance and Payment Bonds. ArenaCo
shall be responsible for entering into the Contractor Agreement, and shall be
responsible for all costs and expenses payable to the Arena Contractor in
connection with the Construction Work, subject to the terms of the Funding
Agreement and Section 21.7 of this Agreement. Prior to Final Completion, the
Construction Work shall be under ArenaCo's responsible care and charge, and
ArenaCo, at no additional cost to the City, shall, or shall cause the Arena
Contractor to, repair or restore any damage to or destruction of any portion of
ARENA DESIGN AND CONSTRUCTION AGREEMENT
14

112 of 885

the Construction Work in accordance with (including to the extent set forth in)
Section 9 of the Arena Agreement. ArenaCo will require the Arena Contractor to
obtain, keep, and maintain throughout the Term one or more performance and
payment bonds from a qualified surety (in a form reasonably acceptable to the
City) in a total amount equal to one hundred percent (100%) of the total costs
included in the Approved Budget for the Construction Work, less those portions
of the Construction Work that ArenaCo delegates to third parties in accordance
with Section 19.4 (including any amounts for contingency for such Construction
Work included in the Approved Budget). The performance and payment bond(s)
shall secure the performance of ArenaCo's and Arena Contractor's obligations to
perform that portion of the Construction Work delegated to Arena Contractor
under the Contractor Agreement, and shall include as obligees any applicable
lenders or trustees for the City Financing and ArenaCo Loan.
20.

21.

Permits
20.1

ArenaCo Responsibility. ArenaCo represents and warrants that (A) ArenaCo has,
or will have prior to the commencement of any Work, and shall require Arena
Contractor to have prior to the commencement of any portion of any Work or
services, all licenses, permits (including without limitation, a City Business
Operations Tax Certificate), qualifications, and approvals of whatsoever nature
required by Applicable Law for ArenaCo to perform such portion of the Work or
provide such portion or phase of services under or in connection with this
Agreement, and (B) ArenaCo will maintain, and shall require Arena Contractor to
maintain, the same during the Term.

20.2

City Staffing. The City shall assign appropriate and sufficient planning,
engineering, building, safety, and other staff to enable the City to complete its
reviews of Plan Submittals in accordance with the review timelines included in
the Schedule or set forth in this Agreement.

Commencement of the Construction Work; Performance; Modifications to
Construction Documents
21.1

Conditions to the Commencement of Construction Work.
(A)

ArenaCo shall not perform any Construction Work unless and until the
Construction Documents for the portion of the Construction Work to be
performed comply with Sections 4.5, 15, 21.3, and 21.7, as applicable, of
this Agreement.

(B)

ArenaCo shall not perform any Construction Work that would constitute,
or could reasonably be expected to result in, a violation of Macy's West
Stores, Inc.'s rights under the Plaza Operations Agreements, unless, and
then only to the extent that, ArenaCo has delivered to the City
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amendments to the Plaza Operations Agreements, an agreement or an
estoppel certificate, in any such case in form and substance reasonably
acceptable to the City, pursuant to which Macy's West Stores, Inc. agrees
to the performance of such Construction Work. The City waives any
rights it has under the Plaza Operations Agreements to object to the
Construction Work, but not any other rights it has to object to the
Construction Work under this Agreement, Applicable Law, or otherwise.
21.2

Notice of Commencement of Construction Work. ArenaCo agrees to notify the
City at least 10 days prior to commencement of the Construction Work.

21.3

Requirements for Commencement of Construction Work Related to City
Parking. A portion of the Construction Work (the "Parking Facilities Demolition
Work") will involve demolition and partial reconstruction of the City's parking
spaces and related improvements as generally shown in Exhibit D attached
hereto (the "Parking Facilities for Demolition"), which facilities are located both
on and outside the Arena Land. To ensure coordination with the City's operation
and transition of the Parking Facilities for Demolition, in addition to the other
conditions to commencement of the Construction Work in this Agreement, the
following conditions shall be satisfied prior to the commencement of any Parking
Facilities Demolition Work, other than the commencement of abatement and
salvage work:
(A)

The Parties mutually agreeing on a reasonable time period (which shall
be included in the Schedule) to permit the City (i) to coordinate with
existing City parking customers and parking services subcontractors at
any City parking facility wherever located in downtown Sacramento for
the relocation of existing City parking customers to such other City
parking facilities, and (ii) to identify and have ArenaCo remove, or caused
to be removed, any parking facilities furniture, fixtures, and equipment
that must be removed prior to commencing the Parking Facilities
Demolition Work (the "Parking Facilities FF&E");

(B)

The City's approval of the construction documents and schedule for any
City Parking Facilities for Demolition to be reconstructed outside of the
Arena Land (which approval shall not be unreasonably withheld,
conditioned, or delayed but shall not be limited by Section 4.5), it being
understood that such construction documents and schedule must
provide (i) for the reconstruction of a sufficient number of parking spaces
outside the Arena Land, that when coupled with the parking spaces
outside the Arena Land that ArenaCo is preserving rather than
demolishing, equals or exceeds 850 parking spaces, (ii) that each parking
space (whether reconstructed or preserved) function independently of
any other parking space and that there be no tandem parking, and (iii)
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that ArenaCo complete the reconstruction of all such parking spaces no
later than 10 years after ArenaCo's commencement of the Parking
Facilities Demolition Work;
(C)

ArenaCo providing the City with a copy of the demolition plan (including
phasing), traffic control plan, and any other documents or applications
required by Applicable Law, for the Parking Facilities Demolition Work;
provided that the portion of the City parking lot commonly known as "Lot
K" that is generally located under 24 Hour Fitness will remain open during
the Parking Facilities Demolition Work, with entrance and exits to be
located on 7th Street, unless otherwise agreed by the Parties;

(D)

ArenaCo obtaining all licenses, permits, and approvals of whatsoever
nature required by Applicable Law for ArenaCo to perform the Parking
Facilities Demolition Work;

(E)

ArenaCo removing, or causing to be removed, the Parking Facilities FF&E,
and delivering the same to the location or locations designated by the
City, in accordance with the Schedule, the applicable Construction
Documents, and any removal procedures reasonably designated by the
City; and

(F)

The City and the JPA have Signed the Initial City Financing Document as
contemplated by Section 3.2 of the Funding Agreement and ArenaCo has
Closed the ArenaCo Loan as contemplated by Section 3.3 of the Funding
Agreement.

The City will promptly review and respond (and provide reasonable detail of any
objections) to any ArenaCo requests for approval under Section 21.3(B). If the
City fails to respond to any such request for approval within 15 days, the City
shall be deemed to have approved such request.
ArenaCo shall reconstruct the Parking Facilities for Demolition located outside
the Arena Land in accordance with the construction documents and schedule
approved by the City under Section 21.3(B).
The provisions of this Section and the last sentence of Section 4.2 related hereto
shall survive any expiration of the Agreement.
21.4

Requirement for Demolition on Order for Possession Land. ArenaCo shall not
commence, exclusive of abatement and salvage, demolition of any
improvements on the Order For Possession Land unless and until the City and
the JPA have Signed the Initial City Financing Document and ArenaCo has Closed
the ArenaCo Loan.
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21.5

Performance. ArenaCo shall, at its sole cost and expense (except as otherwise
expressly provided in this Agreement or the other Project Agreements), (A)
perform or require the performance of the Construction Work in accordance
with and subject to the terms of this Agreement and the other Project
Agreements, and (B) perform and observe all of the covenants and conditions
contained in such agreements to be performed and observed by ArenaCo.
Reciprocally, City shall at its sole cost and expense (except as otherwise expressly
provided in this Agreement or the other Project Agreements) perform and
observe all of the covenants and conditions contained in this Agreement, and the
other Project Agreements as such agreements to be performed and observed by
City.

21.6

Compliance with City Documents. ArenaCo shall comply, and shall require the
Arena Contractor and all other contractors and subcontractors performing
Construction Work to comply, with the terms and provisions set forth in the City
documents included in Exhibit E attached hereto.

21.7

Modifications to Construction Work. The Parties acknowledge that they may
each desire to modify the Construction Documents and the scope of the
Construction Work from time to time (each modification, a "Construction Work
Modification").
(A)

If ArenaCo desires to implement a Construction Work Modification, it
shall submit written notice thereof to the City, together with an estimate
of any additional Project Costs attributable thereto and such plans,
specifications and other information as is reasonably necessary for the
City to understand and comment on such Construction Work
Modification and to determine whether such Construction Work
Modification complies with the Quality Standard and the Preliminary
Program. Any such submission by ArenaCo shall be treated as a Plan
Submittal and, except as expressly provided to the contrary in this
Section 21.7 with respect to timing of the City's review and right to
object, the Parties shall act with respect any such submission as
described in Section 4.5. If the City reasonably believes that the
Construction Work Modification does not comply with either the Quality
Standard or the Preliminary Program, it may provide written objection
thereto to ArenaCo within 15 days after its receipt of such submission
from ArenaCo. If the City fails to so object to such submission within
such 15‐day period, ArenaCo may implement such Construction Work
Modification. If the City so objects within such 15‐day period, ArenaCo
shall not implement the Construction Work Modification until the Parties
agree that the Construction Work Modification complies with the Quality
Standard and the Preliminary Program, which agreement the City shall
not unreasonably withhold, condition or delay. Notwithstanding the
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foregoing, ArenaCo may implement field change directives without prior
written notice to the City on the conditions that (i) ArenaCo provides
written notice thereof to the City Designated Representative as soon as
reasonably practicable, and (ii) the field change directive complies with
the Quality Standard and the Preliminary Program. If ArenaCo estimates
the Project Costs attributable to any such Construction Work
Modification, including any and all associated architectural, engineering,
and contractors and subcontractors' fees, are more than $5,000,000 in
excess of the total Project Costs as set forth in the Approved Budget
(including any amounts for contingency included in the Approved
Budgets), ArenaCo shall not implement the Construction Work
Modification unless and until it has demonstrated to the City, to the City's
reasonable satisfaction, that it has the funds necessary to implement the
Construction Work Modification or deposited an amount equal to its
estimate of such excess Project Costs either (i) in the ArenaCo Account
(as defined in the Funding Agreement) or (ii) in an account established
with any holder of any Leasehold Mortgage or any pledgee of ArenaCo's
equity, which deposited amount shall, in either case, be funded to pay for
the cost of such Construction Work Modification on a progress basis.
(B)

The City may request a Construction Work Modification in writing and, if
the City does so, ArenaCo shall promptly consider such request and
discuss it with the City in good faith. After such consideration and
discussion, and in any event within 15 days after ArenaCo's receipt of
such written request from the City, ArenaCo must respond to any such
request in writing (a "Response to Request for Modification"). If, at its
discretion, ArenaCo is willing to implement any such City requested
Construction Work Modification, such Response to Request for
Modification shall include a written estimate of any additional Project
Costs attributable to the City's requested Construction Work
Modification, including any and all associated architectural, engineering,
and contractors' and subcontractors' fees. The City shall have 15 days
after its receipt of any such Response to Request for Modification to
agree, in writing, to fund such additional Project Costs and to authorize
ArenaCo to implement such Construction Work Modification at the City's
expense, in which event, within 15 days after the City's delivery of such
written agreement and authorization to ArenaCo, the City shall deposit
an amount equal to ArenaCo's estimate of such additional Project Costs
into the City Account (as defined in the Funding Agreement).

(C)

If the Parties are unable to resolve a dispute regarding this Section, the
dispute will be mediated as set forth in Section 33 below.
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22.

23.

Prevailing Wage/Labor Compliance
22.1

Prevailing Wage. ArenaCo shall comply, and shall cause Arena Contractor and
all subcontractors performing any Work to comply, with the rates of wages
currently established by the Director of Industrial Relations under provisions of
Sections 1773 of the Labor Code of the State of California, a copy of which is on
file in the office of the City Clerk of the City. The City has an approved Labor
Compliance Program. Electronic Web submittal of Labor Compliance Reports is
effective May 1, 2007. ArenaCo shall submit, and shall cause Arena Contractor
and all subcontractors performing any Work to submit, certified payrolls and
labor compliance documentation electronically, at the discretion of and in the
manner specified by the City.

22.2

Submittals. Electronic submittal will be a web‐based system. ArenaCo, Arena
Contractor and all subcontractors performing any Work will be given a Log On
identification and password to access the City reporting system. Use of the
system may entail additional data entry of weekly payroll information including:
employee identification, labor classification, total hours worked and hours
worked in the performance of any Work, wage and benefit rates paid, etc.
ArenaCo's or Arena Contractor's payroll and accounting software might be
capable of generating a "comma delimited file" that will interface with the
software. This requirement will be "flowed down" to every lower‐tier
subcontractor and vendor required to provide labor compliance documentation.
All questions regarding this Labor Compliance Program should be directed to the
department's contracts staff or Contracts Services at (916) 808‐8195.

Inspection of the Construction Work by the City
23.1

The City, its agents, contractors, and licensees shall have the right of access, for
themselves and their authorized representatives, to the entire job site (including
the Arena and all portions thereof) to conduct inspections for purposes of
verifying Substantial Completion, Final Completion and compliance with this
Agreement and all Applicable Laws. Such access shall be upon prior notice given
to the Arena Contractor onsite. The City shall defend, hold harmless, and
indemnify ArenaCo and the Arena Contractor, from and against any and all
Liabilities arising from the City's failure to provide such prior notice to the Arena
Contractor. All costs for such inspections that are required by Applicable Law,
or, if not required by Applicable Law, all reasonable costs incurred for such
inspections, shall be Project Costs.

23.2

Without limiting the foregoing City inspection rights, the City shall have the right
to have one (or more if the City reasonably deems necessary) full time inspectors
on the Arena Land to monitor the Construction Work. No prior notice to the
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Arena Contractor is necessary for any such full time inspectors. All reasonable
costs for such full time inspectors shall be Project Costs.
23.3

24.

Nothing in this Agreement shall be deemed to infringe on or limit the power or
duty of the City (including the police and emergency service powers of the City)
to act to provide for health, safety, or welfare in an emergency situation.

Acceptance Not Release
24.1

Defective Work. ArenaCo shall correct any defective work or materials that may
be discovered before or after Final Completion, whether or not such defect was
previously noticed or identified by the City. The inspection of the Construction
Work, or any part thereof, shall not relieve ArenaCo or Arena Contractor of any
of its obligations to perform satisfactory work as herein specified.

24.2

City Inaction. Failure or neglect on the part of the City or any of its officers,
employees or authorized agents to discover, identify, condemn, or reject
defective or imperfect work or materials shall not be construed to imply an
acceptance of such work or materials, if such defect or imperfection becomes
evident at any time prior to Final Completion, nor shall such failure or neglect be
construed as barring City from enforcing ArenaCo's or Arena Contractor's
warranty(ies) or otherwise recovering damages or such a sum of money as may
be required to repair or rebuild the defective or imperfect work or materials
whenever the City may discover the same, subject only to any statutes of
limitation that may apply to any such claim.

25.

Substantial Completion. ArenaCo shall use commercially reasonable efforts to cause
the Substantial Completion Date to occur on or before the Outside Substantial
Completion Date, subject to Force Majeure Events, the funding of the City Contribution,
and the City's compliance with the Project Agreements. If at any time ArenaCo
reasonably determines that the Outside Substantial Completion Date will not be met,
ArenaCo shall promptly provide written notice thereof to the City. After the Substantial
Completion Date, the City will have the right to inspect the Construction Work to
prepare a "punch‐list" of items reasonably required to be completed or repaired prior to
Final Completion. ArenaCo will cause the Arena Contractor to complete, or cause to be
completed, all reasonable punch‐list items by the Outside Final Completion Date subject
to Force Majeure Events, the funding of the City Contribution, and the City's compliance
with the Project Agreements.

26.

Record Drawings and Other Documents. As soon as reasonably practicable after the
Substantial Completion Date, ArenaCo shall furnish to the City (A) three copies of as‐
built drawings, and (B) three copies of the operating and maintenance data binders,
together with electronic copies of all of the foregoing, for the Arena.
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27.

Final Completion. ArenaCo shall use commercially reasonable efforts to cause Final
Completion to occur no later than the Outside Final Completion Date, subject to Force
Majeure Events, the funding of the City Contribution, and the City's compliance with the
Project Agreements.

28.

Required Insurance. During the Term, ArenaCo shall obtain and maintain all insurance
coverages required to be obtained and maintained under the Arena Agreement.

29.

Requirement to Cause Self‐Accrual for Use Tax Receipts. ArenaCo shall require all
contractors and subcontractors performing any Work (including the Arena Contractor,
the Architect, the Preconstruction Consultant, and ICON) to perform use tax self‐accrual,
thereby ensuring that all use taxes generated in connection with all eligible purchases of
materials, fixtures, furniture, machinery, equipment, and supplies, for the Work are
allocated directly to the City, and the City receives its full share of the use taxes payable
in connection therewith.

30.

Indemnity. ArenaCo hereby defends, holds harmless and indemnifies the City, its
officers, employees, and agents, and each and every one of them, from and against any
and all actions, damages, costs, liabilities, claims, demands, losses, judgments, penalties,
costs and expenses of every type and description, whether arising on or off the site of
the Work, including, but not limited to, any fees and costs reasonably incurred by
outside counsel and the City's staff attorneys (when acting as lead counsel or co‐counsel
but not when merely monitoring outside counsel) and any fees and expenses incurred in
enforcing this provision (hereafter collectively referred to as "Liabilities"), for personal
injury or death, damage to personal, real or intellectual property or the environment,
mechanic's and materialmen's liens, contractual or other economic damages, or
regulatory penalties, arising out of or in any way connected with performance of or
failure to perform the Work by ArenaCo, Arena Contractor, the Architect, the
Preconstruction Consultant, or any subcontractor or agent, anyone directly or indirectly
employed by any of them or anyone for whose acts any of them may be liable, whether
(A) such Liabilities are caused in part by a party indemnified hereunder, or (B) such
Liabilities are litigated, settled or reduced to judgment; provided that the foregoing
indemnity does not apply to any Liability to the extent arising from (1) the negligence or
willful misconduct of, or defects in design furnished by, the City, its agents, servants, or
independent contractors who are directly responsible to the City, (2) breach by the City
of this Agreement or any other Project Agreement, or (3) the City's failure to contribute
the City's Contribution. The existence or acceptance by the City of any of the insurance
policies or coverages described in this Agreement shall not affect or limit any of the
City's rights under this Section, nor shall the limits of such insurance limit the liability of
ArenaCo hereunder. The provisions of this Section shall survive any expiration or
termination of the Agreement.
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31.

Warranty
31.1

Generally. Except as otherwise expressly provided in the Agreement, and
excepting only items of routine maintenance, ordinary wear and tear and
negligence, willful misconduct, abuse or neglect by City, ArenaCo warrants and
guarantees all Work executed and all supplies, materials and devices of
whatsoever nature incorporated in or attached to the Work, or otherwise
provided as a part of the Work pursuant to the Agreement, to be free of defects
in workmanship and materials for a period of one year after the Substantial
Completion Date. ArenaCo shall repair or replace all work or material, together
with any other work or material that may be displaced or damaged in so doing,
that may prove defective in workmanship or material within this one year
warranty period without expense or charge of any nature whatsoever to the
City.

31.2

City Right of Self Help. In the event that any defect in workmanship or material
covered by the foregoing warranty results in a condition that constitutes an
immediate hazard to health or safety of the public or any person or property, the
City shall have the right, upon not less than 2 days' notice to ArenaCo (except for
immediate hazards) and provided ArenaCo fails to commence the applicable
repair during such time, to immediately repair, or cause to be repaired, such
defect, and ArenaCo shall pay to the City on demand all costs and expenses for
such repair. The City shall perform, or cause to be performed, any such repairs
pursuant to the same standards as applicable to the Work. The foregoing
statement relating to hazards to the health or safety of the public or any person
or property shall be deemed to include both temporary and permanent repairs
that may be required as determined in the reasonable discretion and judgment
of the City.

31.3

Assignment of Warranties. In addition to the above, ArenaCo shall make a
written assignment of ArenaCo's rights under all manufacturer's and other
product warranties to the City, prior to Final Completion, provided that ArenaCo
shall remain a beneficiary under all such warranties.

31.4

Warranty Claims. ArenaCo shall take commercially reasonable efforts to
enforce all warranty and similar claims with respect to the Construction Work at
ArenaCo's cost and expense.

31.5

Additional Coverage of Performance and Payment Bond.
The Arena
Contractor's performance and payment bond hereunder shall secure the
performance of ArenaCo and Arena Contractor's obligations under this Section,
and ArenaCo and its surety under the performance and payment bond shall be
jointly and severally liable for these obligations.
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32.

Default and Remedies; Termination
32.1

ArenaCo Default. Each of the following events will, unless otherwise expressly
agreed by the City in writing, constitute an "ArenaCo Default" under this
Agreement:
(A)

ArenaCo materially breaches or fails to comply with any material
provision of this Agreement applicable to ArenaCo, and such breach or
noncompliance continues for a period of 30 days after written notice
thereof by the City to ArenaCo; or, if such breach or noncompliance
cannot reasonably be cured within such 30‐day period, ArenaCo does not
commence to cure such breach or noncompliance within such 30‐day
period or, after commencing to cure such breach or noncompliance, does
not thereafter pursue such cure in good faith to completion.

(B)

ArenaCo files a petition in bankruptcy or insolvency, or for reorganization
or arrangement under any Applicable Laws related to bankruptcy or
insolvency, or voluntarily takes advantage of any such Applicable Laws by
answer or otherwise, or dissolves or makes a general assignment for the
benefit of creditors, or involuntary proceedings under any such
Applicable Laws or for the dissolution of ArenaCo are instituted against
ArenaCo, or a receiver or trustee is appointed for the Arena or for all or
substantially all of ArenaCo's property, and such involuntary proceedings
are not dismissed or such receivership or trusteeship vacated within 90
days after such institution or appointment.

Notwithstanding the foregoing, in no event shall an ArenaCo Default be deemed
to exist unless and until the holder of any Leasehold Mortgage receives notice of
the same as contemplated by Section 34.14.
32.2

City's Remedies. If any ArenaCo Default occurs, the City shall have the right, at
the City's election, to exercise any one or more of the following remedies,
subject to the rights of Leasehold Mortgages and Mezzanine Lenders (as more
fully described in Section 34.14 below). Exercise of any of such remedies shall
not prevent the concurrent or subsequent exercise of any other remedy
provided for in this Agreement or otherwise available to the City at law or in
equity, except as otherwise expressly stated herein.
(A)

The City may, at the City's option but without obligation to do so, and
without releasing ArenaCo from any obligations under this Agreement,
make any payment or take any action as the City deems necessary or
desirable to cure any ArenaCo Default in such manner and to such extent
as the City in good faith deems necessary or desirable. ArenaCo shall pay
the City, upon demand, all reasonable advances, costs, and expenses of
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the City in connection with making any such payment or taking any such
action, including reasonable attorneys' fees, together with interest on all
such amounts at the Default Rate from the date of payment of any such
advances, costs, and expenses by the City.
(B)

The City may sue ArenaCo for and obtain damages, specific performance,
other equitable relief, or any combination of the foregoing.

(C)

If the City prevails on any suit brought under Section 32.2(B) above,
obtains a judgment for damages, specific performance, other equitable
relief, or any combination of the foregoing and ArenaCo either (1) fails to
pay such damages within 30 days after such judgment becomes final and
non‐appealable, or (2) fails to otherwise comply with such judgment
within the time periods set forth therein or, if no time periods are set
forth therein, within a reasonable period of time after such judgment
becomes final and non‐appealable but, subject to Force Majeure Events,
in no event more than 120 days after such judgment becomes final and
non‐appealable, then, subject to any rights identified in Section 34.14 of
the holder of any Leasehold Mortgage, the City may, by written notice to
ArenaCo, terminate this Agreement, which termination shall be effective
on the date specified in such notice (but not less than 30 days after the
date of such notice).

(D)

If ArenaCo fails to obtain and maintain in full force and effect any
insurance that ArenaCo is required to obtain and maintain under this
Agreement, ArenaCo shall immediately provide written notice thereof to
the City. After such notice is received by the City, or if the City discovers
such failure and notifies ArenaCo thereof, then, notwithstanding any cure
periods described in Section 32.1(A), the City may immediately withhold
all payments due or that become due in connection with the
Construction Work (including without limitation any payments to be
made by the City pursuant to the Funding Agreement) until notice is
received by the City that such insurance has been restored in full force
and effect or replaced in compliance herewith and that the premiums
therefor have been paid for a period reasonably satisfactory to the City's
Division of Risk Management. In addition, the City may require ArenaCo
to suspend any and all Construction Work and ArenaCo shall do so
immediately after its receipt of written notice thereof from the City.
ArenaCo shall not permit any Construction Work to resume until notice is
received by the City that such insurance has been restored in full force
and effect or replaced in compliance herewith and that the premiums
therefor have been paid for a period reasonably satisfactory to the City's
Division of Risk Management. The City shall have no responsibility or
liability for any costs incurred by ArenaCo, Arena Contractor, or any other
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Person as a result of any such suspension of the Construction Work.
Without limiting any other indemnity provisions contained herein,
ArenaCo shall be solely responsible for, and hereby defends, indemnifies,
and holds harmless the City, its officers, employees, and agents against
and from, any and all damages, claims, losses, actions, costs, or other
expenses of any kind incurred by any Person as a direct or indirect result
of any suspension of any Construction Work.
32.3

32.4

City Default. Each of the following events will, unless otherwise expressly
agreed by ArenaCo in writing, constitute a "City Default" under this Agreement:
(A)

The City materially breaches or fails to comply with any material
provision of this Agreement applicable to the City, and such breach or
noncompliance continues for a period of 30 days after written notice
thereof by ArenaCo to the City; or, if such breach or noncompliance
cannot reasonably be cured within such 30‐day period, the City does not
commence to cure such breach or noncompliance within such 30‐day
period or, after commencing to cure such breach or noncompliance, does
not thereafter pursue such cure in good faith to completion.

(B)

The City files a petition in bankruptcy or insolvency, or for reorganization
or arrangement under any Applicable Laws related to bankruptcy or
insolvency, or voluntarily takes advantage of any such Applicable Laws by
answer or otherwise, or dissolves or makes a general assignment for the
benefit of creditors, or involuntary proceedings under any such
Applicable Laws or for the dissolution of the City are instituted against
the City, or a receiver or trustee is appointed for all or substantially all of
the City's property, and such involuntary proceedings are not dismissed
or such receivership or trusteeship vacated within 90 days after such
institution or appointment.

ArenaCo's Remedies. If any City Default occurs, ArenaCo shall have the right, at
ArenaCo's election, to exercise any one or more of the following remedies.
Exercise of any of such remedies shall not prevent the concurrent or subsequent
exercise of any other remedy provided for in this Agreement or otherwise
available to ArenaCo at law or in equity, except as otherwise expressly stated
herein.
(A)

ArenaCo may, at ArenaCo's option but without obligation to do so, and
without releasing the City from any obligations under this Agreement,
make any payment or take any action as ArenaCo deems necessary or
desirable to cure any City Default in such manner and to such extent as
ArenaCo in good faith deems necessary or desirable. The City shall pay
ArenaCo, upon demand, all reasonable advances, costs, and expenses of
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ArenaCo in connection with making any such payment or taking any such
action, including reasonable attorneys' fees, together with interest on all
such amounts at the Default Rate from the date of payment of any such
advances, costs, and expenses by ArenaCo.

32.5

33.

(B)

ArenaCo may sue the City for and obtain damages, specific performance,
other equitable relief, or any combination of the foregoing.

(C)

If ArenaCo prevails on any suit brought under Section 34.4(B), obtains a
judgment for damages, and the City fails to pay such damages within 10
days after such judgment (including all applicable appeals thereto)
becomes final, then ArenaCo may off‐set the amount of such unpaid
judgment against the next installment(s) of the Annual Fee payable under
the Arena Agreement until such judgment has been paid in full.

(D)

Notwithstanding anything to the contrary contained in this Agreement,
ArenaCo may not and shall not terminate this Agreement for any City
Default.

Waiver. The Parties hereby waive any and all rights to consequential, punitive,
or exemplary damages for an ArenaCo Default or a City Default, as the case may
be.

Mediation
33.1

Process. Any dispute relating to matters requiring the mutual agreement of the
Parties under this Agreement or to resolve a dispute regarding compliance with
the Quality Standard or the Preliminary Program shall be resolved in accordance
with this Section.

33.2

Direct Communication. The parties shall first set forth their positions in the
dispute in written correspondence. Each Party shall respond within 5 days after
receipt of the other's letter until the earlier of an agreement being reached by
the Parties and 10 days after the date of the first written correspondence
regarding the dispute.

33.3

Non‐binding Mediation.
(A)

If the dispute is not resolved through direct communication, either Party
may request appointment of a neutral and properly credentialed
mediator with expert knowledge and practical experience regarding the
subject in dispute.
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33.4

34.

(B)

The requesting party shall provide a list of three possible mediators to
the non‐requesting party. The non‐requesting party shall then select the
mediator to be used to mediate the dispute from that list.

(C)

The Parties shall then participate in good faith in a one‐day, non‐binding
mediation session. Notwithstanding the foregoing, the Parties may agree
in writing to extend the mediation proceedings.

(D)

Any mediation proceedings shall take place in the City, unless otherwise
mutually agreed by the Parties.

(E)

The cost of the mediation shall be divided equally between the Parties.

Mediation Failure. If the Parties do not resolve the dispute after engaging in this
mediation process, either Party shall be entitled to pursue its rights and
remedies under this Agreement.

Miscellaneous
34.1

Approvals. Except for the Construction Documents and other approvals which
by Applicable Law require City Council approval, all of which shall be subject to
the approval of the City Council, all City approvals under this Agreement may be
made by the City Manager or the City Manager's designee.

34.2

Assignment. Subject to this Section 34.2, a Party may not assign or otherwise
transfer this Agreement or its rights or obligations hereunder without the other
Party's prior written consent, which may not be unreasonably withheld, delayed
or conditioned. Notwithstanding the foregoing, ArenaCo may assign or
encumber this Agreement or its rights or obligations hereunder without the
City's prior written consent to any party to whom ArenaCo is permitted to assign,
or for whose benefit ArenaCo is permitted to encumber, without the City's prior
written consent, its leasehold interest under the Arena Agreement. An
assignment or other transfer made contrary to this section is void.

34.3

Notices. Any notice or other communication under this Agreement must be in
writing and will be considered properly given and effective only when mailed or
delivered in the manner provided by this section to the persons identified below.
A notice or other communication that is mailed will be effective or will be
considered to have been given on the third day after it is deposited in the U.S.
Mail (certified mail and return receipt requested), addressed as set forth below,
with postage prepaid. A notice or other communication sent in any other
manner will be effective or will be considered properly given when actually
delivered.
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If to the City:
John Dangberg
Assistant City Manager
City of Sacramento
915 I Street, Fifth Floor
Sacramento, CA 95814

If to ArenaCo:
John Rinehart, CFO
Sacramento Basketball Holdings LLC
One Sports Parkway
Sacramento, CA 95834
Facsimile: (916) 928‐6983

With copies to:
Matthew Ruyak
Assistant City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

With copies to:
Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814

Jeffrey Massey
Senior Deputy City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

Jeffrey K. Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Facsimile: (916) 496‐8500
Katten Muchin Rosenman LLP
525 W. Monroe, Suite 1900
Chicago, IL 60661
Attention: Adam R. Klein
Facsimile: (312) 902‐1061

Either Party may from time to time designate a different address, facsimile
number or persons for notices by giving notice to that effect to the other Party in
accordance with the terms and conditions of this section.
34.4

City's Purpose of Review. The City's review of any designs, plans, specifications,
or other documents, and its oversight of any Work, are performed solely for its
own purposes and benefit, and the City is not liable to ArenaCo or any third
party for defects in such documents or any Work, or the operations and
maintenance standards to be applied thereto.

34.5

Force Majeure. Failure in performance by any Party under this Agreement due
to a Force Majeure Event shall not be deemed a breach of this Agreement. In
addition, when this Agreement provides a time for the performance of any
obligation, the time provided is extended if compliance is not possible due to a
Force Majeure Event. The extension time shall equal to one day for each day the
Force Majeure Event prevents compliance. "Force Majeure Event" means any
act, event, or condition that is beyond the reasonable control of the Party
asserting the Force Majeure Event, if it prevents or delays such Party from
performing any obligation under this Agreement, including, without limitation,
the following: any act of public enemy, terrorism, blockade, war, insurrection,
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civil disturbance, explosion or riot; epidemic; landslide, earthquake, fire, storm,
flood, or washout or other catastrophic weather event; any other act of God;
strike, lockout or other industrial disturbance; labor disputes or strikes, title
dispute; other litigation, or the failure by Macy's Store West Inc. to execute and
deliver the amendments to the Plaza Operating Agreements, agreement or
estoppel certificate necessary to satisfy the condition precedent to the
commencement of Construction Work described in Section 21.1(B).
34.6

Severability. If a court with jurisdiction rules that any nonmaterial part of this
Agreement is invalid, unenforceable, or contrary to law or public policy, then the
rest of this Agreement remains valid and fully enforceable.

34.7

Obligations of the City and ArenaCo. The obligations and undertakings of the
City and ArenaCo under or in accordance with this Agreement are obligations
solely of the City and ArenaCo. Except as otherwise expressly stated in this
Agreement, no recourse shall be had, whether in contract, in tort, or otherwise
against any officer, director, employee, agent, member, volunteer, or
representative of the City or ArenaCo in his or her individual capacity on account
of any obligation or undertaking of or any act or omission by the City or ArenaCo
under or pursuant to this Agreement.

34.8

Time of the Essence.
Agreement.

34.9

Binding Effect. This Agreement binds and inures to the benefit of the Parties'
successors and permitted assigns.

Time is of the essence in the performance of this

34.10 Waiver. A Party's failure to insist on strict performance of this Agreement or to
exercise any right or remedy upon breach of this Agreement will not constitute a
waiver of the performance, right, or remedy. A Party's waiver of another Party's
breach of any provision in this Agreement will not constitute a continuing waiver
or a waiver of any subsequent breach of the same or any other provision. A
waiver is binding only if set forth in a writing signed by the waiving Party.
34.11 Interpretation. This Agreement is to be interpreted and applied in accordance
with California law, except that that the rule of interpretation in California Civil
Code section 1654 will not apply. The term "including" shall mean "including,
without limitation" and "including, but not limited to" and shall not be
interpreted to imply any limitation on the more general preceding provision
unless otherwise expressly stated. All references in this Agreement to Sections
or Exhibits refer to the Sections and Exhibits of this Agreement unless otherwise
expressly stated. Each Exhibit referenced in this Agreement is incorporated
herein by reference and made a part hereof. The headings and captions of the
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Sections and Exhibits are included for convenience only and shall have no effect
upon the construction or interpretation of this Agreement.
34.12 Integration and Modification. This Agreement and the Development Expenses
Agreement) set forth the Parties' entire understanding regarding the matters set
forth in those agreements and are intended to be their final, complete, and
exclusive expression of those matters. This Agreement and the Development
Expenses Agreement may be modified only by another written agreement signed
by both Parties.
34.13 Relationship of the Parties. The Parties do not intend to create any agency,
partnership, joint venture, trust, or other relationship with duties or incidents
different from those of parties to an arm's‐length contract.
34.14 No Third‐Party Beneficiaries. Except as set forth in this Section 34.14, this
Agreement is solely for the benefit of the City and ArenaCo and their permitted
successors and assigns. Nothing in this Agreement, express or implied, is
intended to (A) confer upon any Person other than the City and ArenaCo and
their permitted successors and assigns any rights or remedies under or by reason
of this Agreement as a third party beneficiary or otherwise except as specifically
provided in this Agreement; or (B) authorize anyone not a Party to this
Agreement to maintain an action pursuant to or based on this Agreement.
Notwithstanding the foregoing, (i) all affiliates of ArenaCo and (ii) the holder of
any Leasehold Mortgage or any pledge of ArenaCo's equity are each intended
direct third party beneficiaries of this Agreement with the right of direct
enforcement of the provisions set forth herein. The Parties agree that the
provisions of Section 16 of the Arena Agreement (authorizing Leasehold
Mortgages and Mezzanine Lenders and granting certain rights and protections to
Leasehold Mortgagees and Mezzanine Lenders) are hereby incorporated by
reference. Each Leasehold Mortgagee shall be entitled to all of the rights and
protections set forth in the Arena Agreement with respect to this Agreement,
including specifically Section 16.7 (notice and cure rights), as if such provisions
were included in this Agreement.
34.15 Representations. Each Party hereby represents and warrants to the other that it
has all necessary right, power, and authority to enter into this Agreement.
Additionally, each Party represents and warrants that the execution and delivery
of this Agreement and the performance and observance of all obligations and
conditions to be performed or observed by each Party hereunder have been duly
authorized by all necessary action of ArenaCo and the City. This Agreement,
when fully executed and delivered by the City and ArenaCo, shall constitute the
legal, valid, and binding obligation of the City and ArenaCo, enforceable in
accordance with the terms hereof.
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34.16 Attorney's Fees. The Parties shall bear their own costs and attorneys' fees
incurred in connection with this Agreement.
34.17 Alternative Delivery. When a Party is obligated to deliver a document or similar
item to the other Party, the recipient may, in its sole discretion, opt for a review
of that item without taking physical or electronic delivery.
34.18 Counterparts. The Parties may sign this Agreement in counterparts, each of
which will be considered an original, but all of which will constitute the same
Agreement. Facsimile signatures or signatures transmitted by e mail or other
electronic means shall be effective to bind the Parties.
34.19 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any
proceedings regarding this Agreement, the Parties agree that the venue shall be
the state courts of California located in Sacramento County or the U.S. District
Court for the Eastern District of California in Sacramento.
34.20 Counting of Days. Days are calculated using days the Sacramento City Attorney's
Office is open. California Code of Civil Procedure section 12a applies to this
Agreement.
34.21 Disclosure of Records. All non‐public documents shared by the Parties
hereunder shall be treated as confidential to the extent permitted by law. All
documents submitted to the City may be subject to disclosure pursuant to the
California Public Records Act. However, if any documents, in whole or in part,
are set apart and clearly marked "trade secret" or "confidential" when provided
to the City, the City shall give notice to ArenaCo of any request for the disclosure
of those documents. ArenaCo shall then have 5 days from the date it receives
that notice to enter into an agreement with the City, satisfactory to the City
Attorney, providing for the defense of, and complete indemnification and
reimbursement for all costs (including plaintiff's attorney fees) incurred by City in
any legal action to compel the disclosure of those documents under the
California Public Records Act. ArenaCo shall have sole responsibility for defense
of the actual "trade secret" or "confidential" designations.
34.22 Effectiveness. Notwithstanding anything in this Agreement to the contrary, the
effectiveness of this Agreement is conditioned upon the NBA's approval of the
Team Agreement and the Arena Agreement, which approval is required for the
effectiveness of both such agreements pursuant to the terms thereof. ArenaCo
shall promptly deliver to the City a copy of the letter from the NBA confirming
such approval upon ArenaCo's receipt thereof.
34.23 Estoppel Certificate. Each of the Parties shall, upon the reasonable request of
the other (or any current or prospective source of financing for the City, ArenaCo
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or any transferee or assignee, including Leasehold Mortgagee), and in each case
within 10 days after the other Party has requested it, execute and deliver to the
appropriate Persons a certificate in recordable form stating:
(A)

That this Agreement is unmodified and is in full force and effect (or, if
there have been modifications, that this Agreement is in full force and
effect as modified and stating the modifications or, if this Agreement is
not in full force and effect, that such is the case);

(B)

That, to the knowledge of the Party providing the certificate, there are no
defaults by it or the other Party under this Agreement (or specifying each
such default as to which it may have knowledge);

(C)

The Effective Date, the then‐current anticipated Outside Substantial
Completion Date, and the then‐current anticipated Outside Final
Completion Date;

(D)

That the Schedule attached to the certificate is the then‐current Schedule
for the Work;

(E)

That the Approved Budget attached to the certificate is the then‐current
Approved Budget for the Work;

(F)

To the knowledge of the Party providing the certificate, whether there
are any counterclaims against the enforcement of any Party's obligations
under this Agreement; and

(G)

Any other matters reasonably requested.

35.

LEED Certification. ArenaCo shall submit its LEED Certification Score Sheet to the US
Green Building Council and obtain a LEED Gold Certification within one year after
completion of the first Basketball Season played by the Team in the Arena.

36.

Definitions and Terms. Capitalized terms in this Agreement have the definitions set
forth in this section.
"50% Design Development Documents" means the 50% design development
documents described in Section 13 as approved by ArenaCo (after following the
process for review and response in Section 4.5).
"50% Design Development Delivery Date" is set forth in the Schedule.
"100% Design Development Documents" means the 100% design development
documents described in Section 14 as approved by ArenaCo (after following the process
for review and response in Section 4.5).
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"100% Design Development Delivery Date" is set forth in the Schedule.
"Affiliate" is defined in the Comprehensive Agreement.
"Agreement" is defined in the introductory paragraph of this Agreement.
"Applicable Law" means any law, statute, ordinance, rule, regulation, order,
determination, or requirement of any Governmental Authority, expressly including (A)
the City's "Art in Public Places" ordinance, and any related rules or regulations, (B) the
Final Environmental Impact Report for the Sacramento Entertainment and Sports Center
& Related Development (including the Event Transportation Management Plan and the
Mitigation Monitoring Plan), certified on May 20, 2014, as the same may be amended,
restated, or otherwise modified from time to time, and (C) all laws, statutes, ordinances,
rules, regulations, orders, determinations, or requirements of any Governmental
Authority relating to pollution or the protection of the environment, health, safety, or
natural resources, including those relating to the use, handling, transportation,
treatment, storage, release, or discharge of hazardous materials.
"Approved Budget" is defined in Section 11.
"Architect" is defined in Section 7.
"Arena" means the multipurpose entertainment and sports center, including practice
facilities, administrative offices, plazas, walkways, parking, and outdoor entertainment
areas, to be developed on the Arena Land.
"Arena Agreement" means the Arena Management, Operations, and Lease Agreement
between the Parties, dated as of the Effective Date, as the same may be amended from
time to time.
"ArenaCo" is defined in the introductory paragraph of this Agreement.
"ArenaCo Default" is defined in Section 32.1.
"ArenaCo Loan Availability Date" is defined in the Funding Agreement.
"Arena Contractor" is defined in Section 19.1.
"Arena Land" is defined in Section 6.1.
"Basketball Season" is defined in the Team Agreement.
"Budget Delivery Date" is set forth in the Schedule.
"CEQA" means the California Environmental Quality Act, as amended, together with all
regulations and rules promulgated thereunder.
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"City" is defined in the introductory paragraph of this Agreement.
"City Contribution" is defined in Section 34.5.
"City Default" is defined in Section 32.3.
"City Financing" is defined in Section 10.
"City Funding Availability Date" is defined in the Funding Agreement.
"Close the ArenaCo Loan" is defined in the Funding Agreement.
"Comprehensive Agreement" is defined in the Background.
"Construction Documents" means the documents described in Section 15.2 as approved
by ArenaCo (after following the process for review and response in Section 4.5).
Without limiting the foregoing, the Construction Documents shall include the Standard
Specifications.
"Construction Documents Delivery Date" is set forth in the Schedule.
"Construction Work" means that portion of the Work relating to the construction of the
Arena and the infrastructure necessary therefor, which includes any demolition,
environmental mitigation, site preparation, and grading work.
"Construction Work Modification" is defined in Section 21.7.
"Contractor Agreement" is defined in Section 19.4.
"Default Rate" means an annual interest rate equal to the Interest Rate plus five
percent (5%).
"Design Development Documents" means the 50% Design Development Documents
and the 100% Percent Design Development Documents.
"Design Requirements" means the design requirements described in the Agreement for
Architectural Services between the Architect and ArenaCo, dated August 27, 2013,
including the following: (A) detailed site plan; (B) floor plans; (C) grading; (D) building
elevations; (E) building cross‐sections; (F) building materials; (G) a comprehensive
signage plan, as described in Section 16; (H) Building Code and Energy Conservation
(Title 24) analysis; (I) commissioning plan; (J) sustainability description with LEED score
sheet that achieves a LEED Gold Certification; (K) detailed specifications; (L) mechanical,
electrical, plumbing, and audio/video plans; (M) landscape and planting plans; (N)
stormwater and drainage plans; and (O) demolition plans.
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"Design Work" means that portion of the Work relating to the development and design
of the Arena and the infrastructure necessary therefor.
"Designated ArenaCo Representatives" means a limited number of individuals,
identified in writing by ArenaCo, from the Architect, Preconstruction Consultant, ICON,
Arena Contractor, and other contractors or consultants engaged with regard to the
Work, with the sufficient design, engineering, construction, or other relevant knowledge
and experience to competently respond to the City's requests under Section 4.4.
"Designated City Representatives" means a limited number of individuals with
knowledge of one or more aspects of the Work who are identified and designated in
writing by the City, from time to time, for purposes of communicating with the
Architect, Preconstruction Consultant, ICON, Arena Contractor and any other
contractors or consultants engaged with regard to the Work, for the purposes set forth
in this Agreement.
"Development Expenses Agreement" is defined in Section 1.2.
"Effective Date" is defined in the introductory paragraph of this Agreement.
"Final Completion" means (A) the final completion of the design, development,
construction, furnishing, and all other aspects of the Work substantially in accordance
with the Contractor Agreement, Construction Documents, Approved Budget and
Schedule, Quality Standard, the Preliminary Program, all Applicable Laws, and all other
requirements of this Agreement, including the completion of the punch‐list type items
referred to in Section 25; and (B) the issuance of all governmental approvals necessary
to use, occupy, and operate all aspects and areas of the Arena, in accordance with the
terms of this Agreement and the other Project Agreements.
"Force Majeure Event" is defined in Section 34.5.
"Funding Agreement" means the Arena Finance and Funding Agreement between the
Parties, dated as of the Effective Date, as the same may be amended from time to time.
"Governmental Authority" means any federal, state, or local entity, political subdivision,
agency, department, commission, board, bureau, administrative, or regulatory body, or
other instrumentality having jurisdiction over the Parties, the Work, the Arena Land, the
Arena, or any other properties or rights that are the subject of this Agreement.
"HoldCo" is defined in the Background.
"ICON" means ICON Venue Group, LLC, a Delaware limited liability company.
"Include" or "including" means including without limitation. It is non‐exhaustive.
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"Interest Rate" means the annual "prime" lending rate of interest published from time
to time by the Wall Street Journal or its successor plus two percent (2%). If, at any time
during the Term, the Wall Street Journal or its successor no longer announces a "prime"
lending rate, then the Interest Rate shall be the annual interest rate that is announced
by a national bank reasonably selected by the Parties and having an office in
Sacramento, California as such national bank's "prime" lending rate, plus two percent
(2%). The Interest Rate shall change and be adjusted upon each announcement by the
Wall Street Journal or its successor (or any substitute national bank selected by the
Parties pursuant to this definition) of each change in the "prime rate" used to determine
the Interest Rate in the manner described in this definition. All interest to be paid
pursuant to this Agreement shall be computed on the basis of a 360‐day year consisting
of 12 months of 30 days each.
"JPA" is defined in the Funding Agreement.
"Liabilities" is defined in Section 30.
"Meetings" means all meetings and briefings as well as teleconferences or video
conferences with the Architect, Preconstruction Consultant, Arena Contractor or any
other contractors, subcontractors or consultants engaged with regard to the Work,
where ArenaCo, ICON, or Arena Contractor, as ArenaCo's representative, will also be
present or participating; provided that the Parties do not intend for the City to be
involved in the day to day meetings, rather the intent is for the City to be invited to
participate in all meetings where material decisions are being made regarding all or any
portion of the Arena. The term Meetings does not include City meetings solely with
Weston Sports and Entertainment, ArenaCo meetings solely with ICON, or any other
meetings solely with a Party's own attorneys, financial advisors, or similar confidential
consultants, which may only be attended by the other Party by invitation only.
"NBA" means the National Basketball Association.
"Not In Compliance" is defined in Section 4.5(B).
"Order for Possession Land" is defined in the Arena Agreement.
"Outside Final Completion Date" means January 1, 2018, subject to Force Majeure
Events, the funding of the City Contribution, and the City's compliance with its
obligations under the Project Agreements.
"Outside Substantial Completion Date" means October 1, 2017, subject to Force
Majeure Events, the funding of the City Contribution, and the City's compliance with its
obligations under the Project Agreements.
"Owner's Representative" is defined in Section 8.
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"Parking Facilities Demolition Work" is defined in Section 21.3.
"Parking Facilities FF&E" is defined in Section 21.3.
"Parking Facilities for Demolition" is defined in Section 21.3.
"Party" or "Parties" is defined in the introductory paragraph of this Agreement.
"Person" means any individual, trust, estate, partnership, joint venture, company,
corporation, association, limited liability company, or other legal entity, business
organization, or enterprise.
"Plan Submittal" means any submittal to the City under Sections 10, 11, 13, 14, 15, 18.6,
21.3, and 21.7 of this Agreement.
"Plaza Operations Agreements" means (A) the Construction, Operation And
Maintenance Agreement, dated as of November 30, 1992 and recorded on October 15,
1993 in Book 93 1015, Page 2019 of the Official Records of Sacramento County,
California, (B) Cross‐Easement Agreement, dated as of November 30, 1992, and
recorded on October 15, 1993, in Book 93 1015, Page 2018 of the Official Records of
Sacramento County, California, and (C) Parking Operation and Maintenance Agreement,
dated as of November 30, 1992, and recorded on October 15, 1993, in Book 93 1015,
Page 2020 of the Official Records of Sacramento County, California, all as the same may
be amended, restated, modified, or supplemented from time to time in accordance with
the terms thereof.
"Preconstruction Consultant" means Turner Construction Company, which was
previously selected by ArenaCo to assist with preconstruction services.
"Predevelopment Expenses Agreement" is defined in the Background.
"Predevelopment Process Agreement" is defined in the Background.
"Preliminary Budget" is defined in Section 11.
"Preliminary Program" means the size and components of the Arena described in the
Schematic Design. The Parties acknowledge that, as the Work progresses, the
Preliminary Program will likely be modified by the Parties from time to time to adapt to
market studies, NBA rules regarding the design and construction of NBA arenas,
including the NBA Arena Standards Manual, consistently applied, Sacramento Kings'
requirements, City and public input, and the demands of the site. ArenaCo shall provide
notice to the City of all amendments to the Preliminary Program. Any material changes
to the Preliminary Program shall be in writing and, unless required by such NBA rules,
mutually agreed upon by the Parties.
"Project Agreements" is defined in the Background.
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"Project Costs" means the cost of the Work, together with certain related
predevelopment and land acquisition costs as shown in the Preliminary Budget and the
Approved Budget.
"Quality Standard" means a level of design and construction appropriate for a first class
and state of the art NBA arena. By way of example, the Parties consider Amway Center
(Orlando), Barclay's Center (Brooklyn), Chesapeake Energy Arena (Oklahoma City), and
Pepsi Center (Denver) to be first class and state of the art NBA arenas. The Quality
Standard also includes the standards set forth in any applicable NBA rules, including the
NBA Arena Standards Manual and other rules related to technology and guest
experience.
"Response to Request for Modification" is defined in Section 21.7.
"SMAC" is defined in Section 17.2.
"Schedule" is defined in Section 10.
"Schematic Design" is defined in Section 12.
"Sign the Initial City Financing Document" is defined in the Funding Agreement.
"Standard Specifications" is defined in Section 2.
"Substantial Completion Date" means the later of (A) the date on which the City
receives from ArenaCo a copy of the a certificate of the Architect certifying that all of
the Work has been substantially completed in accordance with the Construction
Documents and the Contractor Agreement (excluding normal punch‐list items to be
completed pursuant to the terms of this Agreement), and (B) the date on which the City
issues to ArenaCo the certificate(s) of occupancy, which may be temporary, providing
that the Arena is ready for use and occupancy for its intended purposes in accordance
with Applicable Laws. The Parties shall document the Substantial Completion Date in
writing
"Team" is defined in the Comprehensive Agreement.
"Team Agreement" is defined in the Comprehensive Agreement.
"Term" means the duration of this Agreement, as described in Section 5.
"Work" is defined in the Background.
*

*

*
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City of Sacramento

SACRAMENTO DOWNTOWN ARENA LLC, a
Delaware limited liability company

By:____________________________
John F. Shirey
City Manager

By: Sacramento Basketball Holdings LLC, its
Sole Member

Date:_______________, 2014

By:
Name:
Its:
Date:________________, 2014

Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for ArenaCo

For the limited purposes of assigning its rights and obligations in the Predevelopment
Agreements pursuant to Section 1 of this Agreement:

Sacramento Basketball Holdings LLC

By:
Name:
Its:

Date:________________, 2014
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Exhibit A
to
Arena Design and Construction Agreement
Description of Arena Land
(see attached)
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Exhibit B
to
Arena Design and Construction Agreement
Schedule
(see attached)
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Exhibit C
to
Arena Design and Construction Agreement
Preliminary Budget
(see attached)
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Exhibit D
to
Arena Design and Construction Agreement
Parking Facilities Demolition Work
(see attached)
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Exhibit E
to
Arena Design and Construction Agreement
City Documents
‐ Drug Free Workplace Policy and Affidavit (see attached)
‐ California Labor Code Relating to Apprentices on Public Works Projects (see attached)
‐ Minimum Qualifications Questionnaire (see attached)
‐ Workers Compensation Certificate (see attached)
‐ Labor Compliance Requirements and Manual (see attached)
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DRUG‐FREE POLICY AND AFFIDAVIT
Page 1 of 1

DRUG‐FREE WORKPLACE POLICY AND AFFIDAVIT
BID PROPOSAL MAY BE DECLARED NONRESPONSIVE IF THIS FORM (COMPLETED) IS NOT ATTACHED.
Pursuant to City Council Resolution CC90‐498 dated 6/26/90 the following is required.
The undersigned contractor certifies that it and all subcontractors performing under this Agreement will provide a drug‐free
workplace by:
1.

Publishing a "Drug‐Free Workplace" statement notifying employees that the unlawful manufacture, distribution, dispensing,
possession or use of a controlled substance is prohibited in the contractor's workplace and specifying the actions that will be
taken against employees for violations of such prohibition.

2.

Establishing a Drug‐Free Awareness Program to inform employees about:
a.
b.
c.
d.

3.

The dangers of drug abuse in the workplace.
The contractor's policy of maintaining a drug‐free workplace.
Any available drug counseling, rehabilitation, and employee assistance program.
The penalties that may be imposed upon employees for drug abuse violations occurring in the workplace.

Notify employees that as a condition of employment under this Agreement, employees will be expected to:
a. Abide by the terms of the statement.
b. Notify the employer of any criminal drug statute conviction for a violation occurring in the workplace.

4.

Making it a requirement that each employee to be engaged in the performance of the Agreement be given a copy on the "Drug‐
Free Workplace" statement.

5.

Taking one of the following appropriate actions, within thirty (30) days of receiving notice from an employee or otherwise
receiving such notice, that said employee has received a drug conviction for a violation occurring in the workplace:
a. Taking appropriate disciplinary action against such an employee, up to and including termination; or
b. Requiring such employee to participate satisfactorily in a drug abuse assistance or rehabilitation program approved for such
purposes by a federal, state, or local health, law enforcement or other appropriate agency.

* I certify that no person employed by this company, corporation, or business has been convicted of any criminal drug statute violation
on any job site or project where this company, corporation or business was performing was within three years of the date of my
signature below.
EXCEPTION:
Date

Violation Type

Place of Occurrence

If additional space is required use back of this form.
* The above statement will also be incorporated as a part of each subcontract agreement for any and all subcontractors
selected for performance on this project.
IN THE EVENT THIS COMPANY, CORPORATION, OR BUSINESS IS AWARDED THIS CONSTRUCTION AGREEMENT, AS A RESULT
OF THIS BID; THE CONTRACTOR WITH HIS/HER SIGNATURE REPRESENTS TO THE CITY THAT THE INFORMATION
DISCLOSED IN THIS DOCUMENT IS COMPLETE AND ACCURATE. IT IS UNDERSTOOD AND AGREED THAT FALSE
CERTIFICATION IS SUBJECT TO IMMEDIATE TERMINATION BY THE CITY.
The Representations Made Herein On This Document Are Made Under Penalty Of Perjury.
CONTRACTOR'S NAME:
BY:

Date:
Signature

Title
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DRUG‐FREE POLICY AND AFFIDAVIT
Page 1 of 1

Effects of violations: a. Suspension of payments under the Agreement. b. Suspension or termination of the Agreement. c.
Suspension or debarment of the contractor from receiving any Agreement from the City of Sacramento for a period not to exceed five
years.
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CALIFORNIA LABOR CODE
RELATING TO
APPRENTICES ON PUBLIC WORKS PROJECTS

See following links: www.dir.ca.gov and/or www.leginfo.ca.gov
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MINIMUM QUALIFICATIONS QUESTIONNAIRE
Sacramento City Code Section 3.60.020 authorizes the Sacramento City Council to adopt standard minimum
qualifications for bidders on competitively bid public works construction projects, and requires, among other
provisions, that a bidder meet such minimum qualifications at the time of bid opening in order to bid. On July
31, 2007, the City Council adopted Resolution No. 2007‐574 establishing these standard minimum
qualifications. Pursuant to City Code section 3.60.020, a bidder failing to meet these minimum qualifications at
the time of bid opening shall not be considered a responsible bidder for purposes of bidding on the subject
project.
All bidders must demonstrate compliance with the minimum qualifications established by Resolution No. 2007‐
574 by completing all of the questions contained in this questionnaire. Bidder responses shall be limited to
those operating business units, offices, branches and/or subsidiary divisions of the bidder that will be involved
with the performance of any project work if awarded the contract. If a bidder answers "yes" to any single
question, fails to submit a fully completed questionnaire, or submits false information, this will result in a
determination that the minimum qualifications are not met, and the bidder shall not be considered a qualified
bidder for purposes of bidding on this contract. If two or more entities submit a bid on a contract as a Joint
Venture, each entity within the Joint Venture must separately meet these minimum qualifications for the Joint
Venture to be considered a qualified bidder.
The City of Sacramento ("City") shall make its determination on the basis of the submitted questionnaire, as
well as any relevant information that is obtained from others or as a result of investigation by the City. While it
is the intent of this questionnaire to assist the City in determining whether bidders possess the minimum
qualifications necessary to submit bids on the City's competitively bid public works construction contracts, the
fact that a bidder submits a questionnaire demonstrating that it meets these minimum qualifications shall not in
any way limit or affect the City's ability to: (1) review other information contained in the bid submitted by the
bidder, and additional relevant information, and determine whether the contractor is a responsive and/or
responsible bidder; or (2) establish pre‐qualification requirements for a specific contract or contracts.
By submitting this questionnaire, the bidder consents to the disclosure of its questionnaire answers: (i) to third
parties for purposes of verification and investigation; (ii) in connection with any protest, challenge or appeal of
any action taken by the City; and (iii) as required by any law or regulation, including without limitation the
California Public Records Act (Calif. Gov't Code sections 6250 et seq.). Each questionnaire must be signed under
penalty of perjury in the manner designated at the end of the form, by an individual who has the legal authority
to bind the bidder submitting the questionnaire. If any information provided by a bidder becomes inaccurate,
the bidder shall immediately notify the City and provide updated accurate information in writing, under penalty
of perjury.
_______________________________________________________________________________
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DATE ADOPTED: July 31, 2007
ARENA DESIGN AND CONSTRUCTION AGREEMENT
E‐5

158 of 885

QUESTIONNAIRE
NOTICE:

For firms that maintain other operating business units, offices, branches and/or
subsidiary divisions that will not be involved with the performance of any project
work if the firm is awarded the contract, references hereafter to "your firm" shall
mean only those operating business units, offices, branches and/or subsidiary
divisions that will be involved with the performance of any project work.
All of the following questions regarding "your firm" refer to the firm (corporation,
partnership or sole proprietor) submitting this questionnaire, as well as any firm(s)
with which any of your firm's owners, officers, or partners are or have been
associated as an owner, officer, partner or similar position within the last five years
The firm submitting this questionnaire shall not be considered a responsible bidder
if the answer to any of these questions is "yes", or if the firm submits a
questionnaire that is not fully completed or contains false information.

1.
Classification & Expiration Date(s) of California Contractor's License Number(s) held
by firm:
________________________________________________________________
2.

Has a contractor's license held by your firm and/or any owner, officer or partner of your firm
been revoked at anytime in the last five years?
Yes

3.

Within the last five years, has a surety firm completed a contract on your firm's behalf, or paid for
completion of a contract to which your firm was a party, because your firm was considered to be
in default or was terminated for cause by the project owner?
Yes

4.

No

At the time of submitting this minimum qualifications questionnaire, is your firm ineligible to bid
on or be awarded a public works contract, or perform as a subcontractor on a public works
contract, pursuant to either California Labor Code section 1777.1 (prevailing wage violations) or
Labor Code section 1777.7 (apprenticeship violations)?
Yes

5.

No

No

At any time during the last five years, has your firm, or any of its owners, officers or partners been
convicted of a crime involving the awarding of a contract for a government construction project,
or the bidding or performance of a government contract?

Yes
No
_______________________________________________________________________________
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6.

Answer either subsection A or B, as applicable:

A. Your firm has completed three or more government construction contracts in Sacramento
County within the last five years: Within those five years, has your firm been assessed
liquidated damages on three or more government construction contracts in Sacramento County
for failure to complete contract work on time?
NOTE: If there is a pending administrative or court action challenging the assessment of
liquidated damages on a government contract within the last five years, you need
not include that contract in responding to this question.
Yes

No

Not applicable

OR
B. Your firm has not completed at least three government construction contracts in
Sacramento County within the last five years: Within the last three years, has your
firm been assessed liquidated damages on three or more government construction
contracts for failure to complete contract work on time?
NOTE: If there is a pending administrative or court action challenging an assessment of
liquidated damages on a government contract within the last three years, you need
not include that contract in responding to this question.
Yes
7.

No

Not applicable

In the last three years has your firm been debarred from bidding on, or completing, any
government agency or public works construction contract for any reason?
NOTE:

If there is a pending administrative or court action challenging a debarment, you
need not include that debarment in responding to this question.
Yes

No

8.
Has CAL OSHA assessed a total of three or more penalties against your firm for any
"serious" or "willful" violation occurring on construction projects performed in Sacramento
County at any time within the last three years?
NOTE: If there is a pending administrative or court action appealing a penalty assessment,
you need not include that penalty assessment in responding to this question.
Yes

No

_______________________________________________________________________________
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9.

Answer either subsection A or B, as preferred:
A. In the last three years has your firm had a three year average Workers' Compensation
experience modification rate exceeding 1.1?
Yes

No

OR
B.

In the last three years has your firm had a three‐year average incident rate for total lost
workday cases exceeding 10?

NOTE:

Incident rates represent the number of lost workday cases per 100 full‐time
workers and is to be calculated as: (N/EH) x 200,000, where
N

= number of lost workday cases (as defined by the U.S. Dept. of Labor,
Bureau of Labor Statistics)
= total hours worked by all employees during the calendar year
= base for 100 equivalent full‐time working (working 40 hours per
week,
50 weeks per year)

EH
200,000

Yes
10.

No

In the past three years, has the federal EPA, Region IX or a California Air Quality Management
District or Regional Water Quality Control Board assessed penalties three or more times, either
against your firm, or against the project owner for a violation resulting in whole or in part from
any action or omission by your firm on a project on which your firm was a contractor in
Sacramento County?
NOTE: If there is a pending administrative or court action appealing a penalty assessment,
you need not include that penalty assessment in responding to this question.
Yes

No

_______________________________________________________________________________
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In the past three years, has the federal EPA, Region IX or a California Air Quality Management
District or Regional Water Quality Control Board assessed a single penalty of $100,000 or more,
either against your firm, or against the project owner for a violation resulting in whole or in part
from any action or omission by your firm on a project on which your firm was the contractor in
Sacramento County?
NOTE: If there is a pending administrative or court action appealing a penalty assessment,
you need not include that penalty assessment in responding to this question.
Yes
12.

No

In the past three years, have civil penalties been assessed against your firm pursuant to California
Labor Code 1777.7 for violation of California public works apprenticeship requirements, three or
more times?
NOTE: If there is a pending administrative or court action appealing a penalty assessment,
you need not include that penalty assessment in responding to this question.
Yes

13.

No

In the past three years, has a public agency in California withheld contract payments or assessed
penalties against your firm for violation of public works prevailing wage requirements, three or
more times?
NOTE: If there is a pending administrative or court action appealing a withholding or
penalty assessment, you need not include that withholding or penalty assessment in
responding to this question.
Yes

14.

No

Has your firm been assessed penalties for violation of public works prevailing wage requirements
in California, in an aggregate amount for the past three years of $50,000 or more?
NOTE: If there is a pending administrative or court action appealing a penalty assessment,
you need not include that penalty assessment in responding to this question.
Yes

No

_______________________________________________________________________________
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VERIFICATION AND SIGNATURE
I, the undersigned, certify and declare that I have read all the foregoing answers to this Minimum
Qualifications Questionnaire, and know their contents. The matters stated in these Questionnaire
answers are true of my own knowledge and belief, except as to those matters stated on information and
belief, and as to those matters I believe them to be true. I declare under penalty of perjury under the laws
of the State of California that the foregoing is true and correct.
Signed at _______________________________________, on _________________.
(Location)

(Date)

Signature: _________________________________
Print name: ________________________________
Title: _____________________________________
NOTE: If two or more entities submit a bid on a contract as a Joint Venture, each entity within the
Joint Venture must submit a separate Minimum Qualifications Questionnaire.

_______________________________________________________________________________

FOR CITY CLERK USE ONLY
RESOLUTION NO.: 2007‐574
DATE ADOPTED: July 31, 2007
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WORKERS COMPENSATION CERTIFICATION
Page 15 of 1

WORKER'S COMPENSATION CERTIFICATION
Tallac Village Street Light Replacement Project
(PN: T15103203)
In accordance with Article 5 (commencing at Section 1860), Chapter 1, Part 7, Division 2 of the
Labor Code, the below certificate must be signed and filed with the awarding body prior to
performing any work under this contract. Labor Code Section 3700, inter alia, states the following:
"Every employer shall secure the payment of compensation in one or more of the following ways:
"(a) By being insured against liability to pay compensation in one or more insurers duly
authorized to write compensation insurance in this State.
"(b) By securing from the Director of Industrial Relations a certificate of consent to self‐
insure, which may be given upon furnishing proof satisfactory to the Director of Industrial
Relations of ability to self‐insure and to pay any compensation that may become due to his
employees.
To be signed by authorized corporate officer or partner or individual submitting the Proposal. If
Bidder is: (example)
1.
An individual using a firm name, sign: "John Doe, an individual doing business as Blank
Company."
2.
An individual doing business under his own name, Sign: your name only.
3.
A co‐partnership, sign: "John Doe and Richard Doe, co‐partners doing business as Blank
Company, by, John Doe, co‐partner.
4.
A corporation, sign: "Blank Company, by John Doe, Secretary." (or other title)
I am aware of the provisions of Section 3700 of the Labor Code which require every employer to be
insured against liability for worker's compensation or to undertake self‐insurance in accordance with
the provisions of that code, and I will comply with such provisions before commencing the
performance of the work of this contract.
DATE:

Contractor

By

Signature
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ARENA MANAGEMENT, OPERATIONS, AND LEASE AGREEMENT
This ARENA MANAGEMENT, OPERATIONS, AND LEASE AGREEMENT (this "Agreement")
is made and entered into as of May 20, 2014 (the "Effective Date"), between the CITY OF
SACRAMENTO, a municipal corporation of the State of California (the "City"), and
SACRAMENTO DOWNTOWN ARENA LLC, a Delaware limited liability company ("ArenaCo"). The
City and ArenaCo are sometimes referred to in this Agreement as the "Parties" and each as a
"Party".
BACKGROUND
Sacramento Kings Limited Partnership, a California limited partnership ("TeamCo"),
owns and operates the National Basketball Association ("NBA") franchise currently known as
the Sacramento Kings (the "Team").
Concurrently with the Parties' execution of this Agreement, the Parties, TeamCo, and
Sacramento Basketball Holdings LLC, a Delaware limited liability company and the direct or
indirect controlling owner of each of ArenaCo and TeamCo ("HoldCo"), are entering into the
Comprehensive Project Agreement for the Sacramento Entertainment and Sports Center (the
"Comprehensive Agreement") and all other "Project Agreements" (as such term is defined in
the Comprehensive Agreement). The Project Agreements include the Arena Design and
Construction Agreement between the City and ArenaCo (the "Design and Construction
Agreement"), pursuant to which ArenaCo has agreed to design and construct a multipurpose
entertainment and sports center, including administrative offices, practice facility, plazas,
walkways, parking, and outdoor entertainment areas (the "Arena"), on the land described in
Exhibit A (the "Arena Land"), and the Team Use Agreement between ArenaCo and TeamCo (the
"Team Agreement"), pursuant to which ArenaCo has agreed to operate, maintain, and repair
the Arena for, and license the use of the Arena to, TeamCo.
The City and ArenaCo desire to enter into this Agreement, pursuant to which (i) the City
will grant to ArenaCo an Early Use License during the Early Use License Term (as such terms are
hereinafter defined), (ii) the City will lease to ArenaCo, and ArenaCo will lease from the City, the
Arena Land and the Arena during the Leasehold Term, and (iii) ArenaCo has the option to
purchase the Arena Land and the Arena from the City, in each case on the terms and conditions
set forth in this Agreement.
With these background facts in mind, the Parties agree as follows:
1.

Lease and Grant of Use; Reservation of Rights; Term
1.1

Lease and Grant of Use.
(A)

Lease. Subject to the terms, conditions and reservations of this
Agreement, including Section 1.2, the City hereby leases to ArenaCo, and
ArenaCo hereby leases from the City, the Arena Land and the Arena
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during the Leasehold Term. The Parties agree that, during the Leasehold
Term, ArenaCo is permitted hereunder to use the Arena Land and the
Arena for any and all uses that are permitted by Applicable Law, including
(i) the "Permitted Uses" under the Team Agreement, (ii) the playing,
exhibiting, presenting, and holding of Events, including other professional
or amateur sporting and competitive events, exhibitions, and
tournaments (which may include serving as the home arena of another
professional, semi‐professional, or collegiate sports team), concerts and
other musical performances, theater performances, family shows, other
forms of live entertainment, conventions, exhibitions, markets, fairs, and
community‐ or civic‐oriented events (other than City Events), and (iii) any
other use that is ancillary or incidental to any of the foregoing uses;
provided, however, ArenaCo shall not (x) create or cause any public or
private nuisance in, on, or about the Arena or Arena Land or (y) use the
Arena or Arena Land for any Prohibited Uses.
(B)

Compliance with Applicable Law. ArenaCo's use and occupancy of the
Arena and the Arena Land shall comply with all Applicable Laws at all
times and nothing in this Agreement shall constitute or be deemed to
constitute a waiver by the City of the performance of its governmental
functions or of any such Applicable Laws or of the duty of ArenaCo to
comply with such Applicable Laws. The City shall comply with all
Applicable Laws at all times in connection with its performance of this
Agreement.

(C)

Third Parties. Subject to the terms and conditions of this Agreement, any
of the rights (including exclusive rights) or obligations granted to ArenaCo
under this Agreement regarding using, operating, managing, or
maintaining the Arena Land and the Arena may be exploited or satisfied
directly by ArenaCo or indirectly through other Persons (including
Affiliates of ArenaCo) pursuant to contracts with ArenaCo or any of its
Affiliates; provided, however, that ArenaCo may not assign or delegate its
obligation to manage the Arena to a third party (other than an Affiliate of
ArenaCo), except in accordance with Section 4.3. All such contracts shall
be subject to all Applicable Laws (including all applicable bonding and
licensing requirements) and all terms and conditions of this Agreement
and any other applicable Project Agreements. The Parties acknowledge
and agree that the Team Agreement has been approved by the City and
satisfies the foregoing conditions.

(D)

Acquisition and Aggregation of Arena Land. As of the Effective Date, (i)
the City owns a portion of the Arena Land, (ii) SG Downtown LLC, a
Delaware limited liability company (and an Affiliate of HoldCo), owns a
portion of the Arena Land (such portion, the "SG Land") and SG
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Downtown LLC has agreed to convey the SG Land to the City pursuant to,
and subject to the terms and conditions of, the Property Conveyance
Agreement and Joint Escrow Instructions, dated as of the Effective Date,
between the City, SG Downtown LLC, HoldCo, and certain additional
Affiliates of HoldCo, and (iii) the remainder of the Arena Land (the "Order
for Possession Land") is subject to the Order for Possession pursuant to
which the City has the right to fully possess and use the Order for
Possession Land. The City will use its commercially reasonable efforts to
obtain as soon as practical after the Effective Date fee title to the Order
for Possession Land. The lease of the Arena Land and the Arena from the
City to ArenaCo pursuant to this Agreement (which lease is distinct from
the Early Use License) is conditioned on the City's acquisition of fee title
to the SG Land and the Order for Possession Land and the aggregation of
all of the Arena Land into a single parcel pursuant to and as evidenced by
the recordation of a final map therefor, mutually acceptable to the
Parties, by ArenaCo, at ArenaCo's cost, in accordance with the State of
California's Subdivision Map Act and the City's subdivision ordinance
supplementing and implementing the same. The City shall, at no cost to
the City, cooperate with ArenaCo in connection with the recordation of
such final map and sign such documents as may be required by
Applicable Law as the owner of the Arena Land.
(E)

City Financing Documents.
(1)

In connection with obtaining the "City Financing" as defined in the
Funding Agreement, the City and the JPA intend to enter into (i) a
Site Lease pursuant to which the City will lease all or a portion of
the Arena Land and all or a portion of the Arena to the JPA (the
"Site Lease"), and (ii) a Project Lease (the "Project Lease")
pursuant to which the JPA will sublease the same to the City.

(2)

The City shall have the right, from time to time, to enter into any
City Financing Documents (including the Site Lease and the
Project Lease), subject to the following:
(a)

The City shall cause the City Financing Documents to
provide that the outside maturity date for the payment of
the City Financing (including any refinancings thereof) will
be no later than, and shall use commercially reasonable
efforts to cause no portion of the City Financing to be
outstanding after, the Initial Expiration Date (as such term
is defined in the Team Agreement).
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(b)

(F)

The City shall (i) provide true, correct, and complete copies
of the City Financing Documents, the applicable bond
purchase agreement described in Section 2.1 of the
Funding Agreement, and any other material documents
that pertain to the City Financing to ArenaCo and TeamCo
(and ArenaCo shall promptly provide to the Leasehold
Mortgagee) promptly after the execution thereof, (ii) not
terminate, amend, or modify any of the City Financing
Documents, the applicable bond purchase agreement
described in Section 2.1 of the Funding Agreement, and
any other material documents that pertain to the City
Financing to the extent such termination, amendment, or
modification would adversely affect the rights or
obligations of ArenaCo under this Agreement, TeamCo
under the Team Agreement, or ArenaCo or TeamCo under
any other Project Agreement, (iii) promptly notify ArenaCo
and TeamCo (and ArenaCo shall promptly notify the
Leasehold Mortgagee) of any material defaults under any
of the City Financing Documents, the applicable bond
purchase agreement described in Section 2.1 of the
Funding Agreement, and any other material documents
that pertain to the City Financing, and (iv) promptly notify
ArenaCo and TeamCo (and ArenaCo shall promptly notify
the Leasehold Mortgagee) of any termination,
amendment, or modification of any of the City Financing
Documents, the applicable bond purchase agreement
described in Section 2.1 of the Funding Agreement, and
any other material documents that pertain to the City
Financing.

Subordination, Nondisturbance, and Attornment.
(1)

ArenaCo agrees to subordinate and subject this Agreement
(including the Leasehold Estate) to the City Financing Documents
regardless of the date of execution or the date or order of
recording of any of such agreements or any memoranda thereof;
provided, however, that as condition precedent to the
effectiveness of any such subordination, (i) the City shall, and shall
cause the JPA, the Trustee, each holder of an interest senior to
the City's or the JPA's interest, and each lender to any of the
foregoing parties that holds a security interest in the Arena Land,
the Arena, the Site Lease, or the Project Lease (collectively,
"Interest Holder") to, and (ii) ArenaCo shall, and shall cause
TeamCo to, enter into subordination, non‐disturbance, and
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attornment agreements, in a commercially reasonable and
recordable form, with and for the benefit of TeamCo and ArenaCo
("SNDAs"). Such SNDAs shall provide, among other things, that:
(w) ArenaCo acknowledges that this Agreement is subordinate to
the City Financing Documents, including the Site Lease and the
Project Lease; (x) TeamCo acknowledges that the Team
Agreement is subordinate to this Agreement, the Site Lease, and
the Project Lease; (y) except where an ArenaCo Default continues
to exist beyond any applicable notice and cure periods, including
those available to any then‐existing Leasehold Mortgagees, (I)
ArenaCo shall not be disturbed and its right to possession of the
Arena Land and the Arena for the entire term of this Agreement
shall continue in full force and effect even if for any reason the
Site Lease or the Project Lease terminates before expiration of
this Agreement and (II) TeamCo shall not be disturbed and its
right and the Team's right to use the Arena Land and the Arena
for the entire term of the Team Agreement shall continue in full
force and effect even if for any reason the Site Lease or the
Project Lease terminates before expiration of the Team
Agreement; and (z) in the event that this Agreement terminates
by reason of City exercising any right it has under this Agreement
to terminate, a rejection in ArenaCo's bankruptcy, or option of
ArenaCo to treat this Agreement as terminated under 11 U.S.C. §
365(h)(1)(A)(i), or any comparable provision of Applicable Law,
and a New Agreement or the Step‐In Agreement (as defined in the
Team Agreement) is entered into (or deemed to have been
entered into), TeamCo shall not be disturbed and its right and the
Team's right to use the Arena Land and the Arena for the entire
term of the Team Agreement shall continue in full force and effect
for so long as there is no event of default that occurs and
continues to exist beyond any applicable notice and cure periods
under a Step‐In Agreement that replaces this Agreement or a
Step‐In Agreement that replaces a New Agreement. Promptly
after obtaining a fully‐executed copy of any such SNDA, ArenaCo
shall record the same in the recorder's office for the County of
Sacramento.
(2)

Notwithstanding anything to the contrary contained in Section
1.1(F)(1), in connection with (and as a condition to) the City and
the JPA signing the Site Lease and the Project Lease, the Parties
agree to execute and deliver, and ArenaCo shall cause TeamCo to
execute and deliver, and the City shall cause the JPA and the
Trustee to execute and deliver, the SNDA in the form attached
hereto as Exhibit C. Promptly after obtaining a fully‐executed
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copy of such SNDA, ArenaCo shall record the same in the
recorder's office for the County of Sacramento. The Parties
acknowledge and agree that such execution, delivery, and
recordation of such SNDA will satisfy the Parties' obligations
under Section 1.1(F)(1) with respect to the Site Lease and the
Project Lease.
(3)

1.2

Without limiting the Parties' foregoing obligations under Sections
1.1(F)(1)‐(2), if required by the title company in connection with
any City Financing, ArenaCo shall use its commercially reasonable
efforts to cause the Leasehold Mortgagees to execute and deliver
a commercially reasonable acknowledgement or similar
instrument whereby such Leasehold Mortgagees consent to the
subordination of ArenaCo's Leasehold Estate to the City Financing
Documents as provided in this Section 1.1(F).

Reservation of Rights: City Events.
(A)

City Civic Events. Notwithstanding anything to the contrary contained in
this Agreement, but subject to the other provisions in this Section 1.2,
the City hereby reserves for itself the non‐assignable right to use the
Arena (including the Premium Seating) for up to nine civic‐oriented
Events (each, a "City Civic Event" and collectively, the "City Civic Events")
each Operating Year (i) that are sponsored or co‐sponsored by the City;
(ii) that are civic or charitable in nature or are conducted or presented as
a service by the City to its residents or a non‐profit organization; (iii)
which may be ticketed, provided that the financial benefits therefrom (if
any) are retained by the City or distributed to a non‐profit, civic or other
community organization; and (iv) that do not use the Floor in any manner
that, in the reasonable judgment of TeamCo, could reasonably be
expected to materially interfere with the operations of the Team or cause
damage to the Floor, without the prior written consent of TeamCo. The
City shall give ArenaCo reasonable prior written notice of any City Civic
Event that is expected to include a performance by a performer that is
normally booked in entertainment centers (whether arenas, stadiums, or
otherwise), and, if such performance is a primary feature of such City
Civic Event (as opposed to an ancillary performance booked by a third
party for the City Civic Event), ArenaCo shall have the right to require the
City to not include such performance by such performer as part of the
City Civic Event if ArenaCo demonstrates that ArenaCo is actively
attempting to attract, or has within the past 6 months actively attempted
to attract, such performer to perform at the Arena.
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(B)

City Minor Event. In addition to the rights reserved in Section 1.2(A), the
City shall have the non‐assignable right to use the Arena (including the
Premium Seating) on an as available basis for up to 24 meetings
(including employee meetings), luncheons, banquets, seminars, and
other substantially similar events (each, a "City Minor Event" and
collectively, the "City Minor Events") each Operating Year that (i) are
limited to no more than 450 individuals, and (ii) do not use the Floor in
any manner that, in the reasonable judgment of TeamCo, could
reasonably be expected to materially interfere with the operations of the
Team or cause damage to the Floor, without the prior written consent of
TeamCo.

(C)

Team Exclusive Spaces. Notwithstanding anything to the contrary
contained in this Section 1.2, the City shall have no right to use any of the
TeamCo Exclusive Spaces during any City Event without the prior written
consent of TeamCo; provided, however, that to the extent reasonably
necessary for a City Civic Event, the City shall have the right to use the
visiting team locker rooms and the officials' locker room. ArenaCo shall
have the right, and may grant the right to TeamCo, in accordance with
Section 15.2 of the Team Agreement, to make non‐structural alterations,
installations, decorations, additions, and improvements to the Team
Exclusive Spaces.

(D)

Scheduling of City Events.
(1)

The Parties acknowledge that within the framework for
scheduling TeamCo Events under the Team Agreement and the
framework established by this Section 1.2(D), the scheduling of
Events at the Arena must be a cooperative endeavor and the City
and ArenaCo agree to recognize and, in good faith, attempt to
accommodate the legitimate interests of the other with respect to
the scheduling of Events within such framework.

(2)

As between the City and ArenaCo, ArenaCo shall have the first
priority for scheduling Events as set forth in this Section 1.2(D).
On the first Business Day of each calendar month, ArenaCo shall
deliver a current and updated schedule of Events (the "Event
Schedule") to the City for each Operating Year for which any
Events have been scheduled or reserved (including dates that
have been reserved for other professional, semi‐professional, and
collegiate sporting events). In addition, ArenaCo shall promptly
provide written updates to the Event Schedule to the City
reflecting all changes of which ArenaCo is aware, including
previously available dates that have become reserved dates and

ARENA MANAGEMENT, OPERATIONS, AND LEASE AGREEMENT
7

193 of 885

previously reserved dates that have become available. At all
times, ArenaCo shall cause the Event Schedule to cover at least
the succeeding 365 days.
(3)

Subject to Section 1.2(A), the City may schedule City Civic Events
as follows:
(a)

(b)

With respect to any date between October 1st and June
30th of any Operating Year, the City may schedule a City
Civic Event on a date that ArenaCo has not previously
scheduled or reserved for an Event on the then‐current
Event Schedule (including dates that have been reserved
for Home Games or other professional, semi‐professional,
and collegiate sporting events), by delivering written
notice to ArenaCo no later than 14 days in advance and as
early as follows:
(i)

one City Civic Event may be scheduled as early as
36 months in advance;

(ii)

up to two City Civic Events may be scheduled as
early as 24 months in advance (which two‐Event
limit includes any City Civic Event previously
scheduled under clause (i) above);

(iii)

up to three City Civic Events may be scheduled as
early as 12 months in advance (which three‐Event
limit includes any City Civic Events previously
scheduled under clauses (i) or (ii) above); and

(iv)

up to nine City Civic Events may be scheduled as
early as 90 days in advance (which nine‐Event limit
includes any Civic Events previously scheduled
under clauses (i)‐(iii) above).

With respect to any date between July 1st and September
30th of any Operating Year, the City may schedule City
Civic Events on dates that ArenaCo has not previously
scheduled or reserved for an Event on the then‐current
Event Schedule (including dates that have been reserved
for other professional, semi‐professional, and collegiate
sporting events), by delivering written notice to ArenaCo
no later than 14 days in advance and as early as follows:
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(i)

up to two City Civic Events may be scheduled as
early as 36 months in advance;

(ii)

up to four City Civic Events may be scheduled as
early as 24 months in advance (which four‐Event
limit includes any City Civic Events previously
scheduled under clause (i) above);

(iii)

up to six City Civic Events may be scheduled as
early as 12 months in advance (which six‐Event
limit includes any City Civic Events previously
scheduled under clauses (i) or (ii) above); and

(iv)

up to nine City Civic Events may be scheduled as
early as six months in advance (which nine‐Event
limit includes any Civic Events previously scheduled
under clauses (i)‐(iii) above).

(4)

The City may schedule City Minor Events by delivering written
notice thereof to ArenaCo (which notice will include the City's
reasonable and good faith estimate of the number of attendees of
such City Minor Event) at least seven days in advance of such City
Minor Event, subject to availability of desired space within the
Arena and subject to such City Minor Event not interfering with
any Event that has been scheduled on the applicable date, or for
which a date has been reserved, on the Event Schedule, all as
reasonably determined by ArenaCo at the time of ArenaCo's
receipt of such written notice; provided, that ArenaCo shall have
the right to reschedule any such City Minor Event upon no less
than 30 days' prior written notice to the City if such City Minor
Event conflicts with any Event scheduled by ArenaCo after the
scheduling of such City Minor Event (and, in connection
therewith, ArenaCo shall use commercially reasonable efforts to
locate an alternative location for such City Minor Event if the City
is unable to reschedule such City Minor Event to an alternate
available date at the Arena).

(5)

The City may, prior to the Leasehold Commencement Date,
schedule City Events as set forth above; provided, however, if the
scheduled date for such City Event occurs before the Leasehold
Commencement Date, then such City Event will be automatically
cancelled. If the cancelled City Event was a City Civic Event, such
City Civic Event will be disregarded for purposes of determining
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the number of City Civic Events occurring in any given Operating
Year pursuant to Section 1.2(A).
(6)

Notwithstanding anything to the contrary in this Agreement, with
respect to any date during a Basketball Season (as defined in the
Team Agreement) (i) the scheduling of Home Games shall have
absolute priority over the scheduling of any City Event unless the
City has reserved an available date for such City Event in
accordance with Section 1.2(D)(3)(a) and (ii) the City may not
schedule any City Event that uses the Arena in excess of five
consecutive days in succession (excluding move in and move out
periods) without the prior written consent of ArenaCo and
TeamCo.

(E)

Management and Operation of City Events. ArenaCo shall manage and
operate each City Event for the City in the same manner as ArenaCo
manages other Events for third parties; provided that (i) ArenaCo and the
City shall agree to the specific services and levels of service to be
provided by ArenaCo to the City for each City Event (the "City Event
Services"), (ii) the City is entitled to use the Arena for City Events free of
any rent or other use charges, (iii) ArenaCo shall provide access to the
Arena during each City Event for media personnel and equipment at no
charge by ArenaCo to the City or the media, and (iv) revenues and
expenses from City Events shall be allocated and otherwise dealt with in
accordance with Sections 1.2(F) and 1.2(G). To the extent food and
beverages are made available at such City Event (a) the prices for such
food and beverages shall be consistent with the prices charged during
comparable Events that are not City Events, and (b) the City
acknowledges that ArenaCo shall or may, as applicable, use the
Concessionaire(s) to the extent required or permitted, as applicable, by
the Concession Agreement(s) during such City Event.

(F)

Revenues.
(1)

Subject to Sections 1.2(G)‐(I), the City shall be entitled to retain,
or ArenaCo shall pay to the City to the extent received by ArenaCo
or any of its Affiliates (expressly including TeamCo), all revenues
exclusively relating to City Events, including all revenues from City
Event‐related tickets (including convenience fee rebates
consistent with similar Events that are not City Events),
merchandise, concessions, Advertising, and parking (other than
parking for City Minor Events) (the "City Event Revenues"), in
accordance herewith.
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(G)

(2)

The City shall have the exclusive right, in its sole discretion, to
market, promote, sell, and control the pricing of tickets for City
Events and to control the seating assignments in the Arena for
City Events. In connection therewith, the City shall use the
Arena's ticketing system in accordance with the Ticketing
Agreement to make such tickets available to the attendees of the
City Events.

(3)

ArenaCo shall have no right to control or to receive the revenue
from any broadcasts, reproductions, or transmittals of the
pictures, descriptions, or accounts of City Events, whether
distributed locally, nationally, internationally, or otherwise, all of
which rights and revenues shall be retained by the City.

(4)

In connection with any given City Event, the City shall have the
right to market, price, sell, grant, license, post, exhibit, display,
publish, broadcast, and present temporary Advertising that
promotes sponsors of such City Event during such City Event on
such terms and conditions and pursuant to such policies as
determined by the City in its sole discretion; provided, however,
that (a) such Advertising shall not be in bad taste or, at the time it
is sold, licensed, or granted by the City to an applicable third
party, a cause for embarrassment to the ArenaCo or TeamCo, (b)
such Advertising shall not include any companies known for
tobacco products, guns, adult entertainment, or marijuana or
other non‐pharmaceutical drugs, and (c) the City shall (i) not
cover, block, or otherwise obscure Advertising at the Arena
without the prior written consent of ArenaCo (or TeamCo as its
designee) and (ii) coordinate such Advertising with ArenaCo (or
TeamCo as its designee) so as to not breach any contractual
obligations of ArenaCo (or TeamCo as its designee) to third parties
that have been granted Advertising rights. ArenaCo shall use its
commercially reasonable efforts to cause each sponsorship
agreement or other agreement that grants Advertising rights to a
third party (whether entered into by ArenaCo or by TeamCo as its
designee) to include a provision that exempts the City's
temporary Advertising described in this section from the
exclusivity provisions of such agreement.

Expenses. While no rent or other use fee shall be paid to ArenaCo with
respect to the use of the Arena for any City Event, the City shall
reimburse ArenaCo for all out‐of‐pocket costs (without markup) actually
incurred by ArenaCo or any of its Affiliates (expressly including TeamCo)
in connection with hosting a City Event (and providing parking therefor)
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that would not have been incurred by ArenaCo or any of its Affiliates but
for the Arena hosting a City Event (the "City Event Expenses"), including
the following expenses to the extent attributable to a City Event and the
City Event Services provided therefor:

(H)

(1)

Direct costs for set‐up and breakdown of facilities, systems, and
equipment, including Floor or seating changeovers, and other
costs directly related to such City Event (including costs for
ushers, security personnel, facility and system operators, and
janitorial personnel), but excluding, in all cases, ArenaCo's
overhead costs therefor;

(2)

Direct costs for Municipal Services for such City Event;

(3)

If tickets for a City Event are sold, the costs of ticket sales,
including brokers expense, and any fees or expenses incurred
pursuant to the Ticketing Agreement; provided, however, that
ArenaCo shall be responsible for all costs, including salaries and
other costs, related to staffing the Arena's box office; and

(4)

All food and beverage costs directly related to the City Event
(including with respect to the use of the Restaurant Areas (as
defined in the Team Agreement), to the extent applicable).

Parking Facilities. Except as otherwise agreed upon by the City:
(1)

For any given City Minor Event, ArenaCo shall make available to
the City, without charge (notwithstanding Section 1.2(G)), a
number of parking spaces at the Parking Facilities equal to one‐
third of the City's reasonable and good faith estimate of the
number of attendees at such City Minor Event, but in no event
more than 150 parking spaces. ArenaCo shall make such parking
available during the period commencing at least 90 minutes prior
to, and ending at least one hour after, such City Minor Event.

(2)

Subject to any and all limitations set forth in the POMA (which
shall in no event be more restrictive on the City's rights under this
subsection than on the Team for Home Games), for any given City
Civic Event (i) all attendees of such City Civic Event will be
permitted to park at the Parking Facilities during the period
commencing at least three hours prior to, and ending at least one
hour after, such City Civic Event, and (ii) any parking fees charged
for use of the Parking Facilities for attendees of such City Civic
Event will be subject to the prior written approval of the City and
any revenues therefrom will be City Event Revenues.
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Notwithstanding the foregoing sentence, the City acknowledges
and agrees that all advertising, sponsorship, and promotional
activity at the Parking Facilities will be deemed ArenaCo's
Advertising for purposes of this Agreement and ArenaCo is
entitled to retain all revenues in connection therewith. The City
agrees that it shall not exercise its rights under this Section
1.2(H)(2) with respect to any non‐holiday themed City Civic Event
during the period between the Friday after Thanksgiving until
New Year's Day.
(I)

Payment; Accounting. No later than 30 days after each City Event,
ArenaCo shall pay to the City an amount equal to the positive difference
(if any) between (i) the City Event Revenues for such City Event received
by ArenaCo or any of its Affiliates less (ii) the City Event Expenses for such
City Event incurred by ArenaCo or any of its Affiliates. Together with such
payment, ArenaCo shall deliver to the City a complete and detailed
accounting of such City Event Revenues and City Event Expenses and a
report of the paid attendance and turnstile attendance count for such
City Event. If the City Event Expenses for such City Event incurred by
ArenaCo or any of its Affiliates exceed the City Event Revenue received by
ArenaCo or any of its Affiliates, the City shall pay the amount of such
excess no later than 30 days after its receipt of such detailed accounting
(and ArenaCo or any of its Affiliates shall retain such City Event Revenues
so received). The City shall promptly reimburse ArenaCo for any unpaid
invoices for City Event Expenses incurred by ArenaCo or any of its
Affiliates to the extent ArenaCo or any of its Affiliates receives such
unpaid invoices after such ten Business Day period.

(J)

Cooperation for Other Events. In addition to (and not in lieu of) the City
Events and subject to the Event Schedule, ArenaCo shall cooperate in
good faith with the City to provide the Sacramento Convention and
Visitors Bureau, the Sacramento Convention Center, and similar Persons
the opportunity to use the Arena up to three times each Operating Year
on terms and conditions similar to those set forth in Sections 1.2(E)
through 1.2(I).

(K)

Multiple‐Day City Events. If any given City Event occurs over a period of
two or more days (excluding move in and move out periods), then with
respect to the applicable cap on City Civic Events (i.e., nine) or City Minor
Events (i.e., 24) in each Operating Year, each day of such City Event
(excluding move in and move out periods) will be deemed to be one City
Event. Except as provided in the preceding sentence, a multiple‐day City
Event will be treated under this Agreement as a single City Event. By way
of example, if on June 1 of the first Operating Year, the City desires to
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schedule a four‐day City Civic Event commencing on December 1 of the
third Operating Year (i.e., 18 months in advance) and a two‐day City Civic
Event commencing April 1 of the third Operating Year (i.e., 22 months in
advance), the City would be entitled to do so pursuant to Section
1.2(D)(3) but, for the purposes of Section 1.2(A) only, the City will be
deemed to have scheduled six of its nine City Civic Events for the third
Operating Year.
(L)

1.3

Use of Premium Seating during City Events. For any given City Event, if
the City's use of the Arena will include the use of any Premium Seating
for which the users thereof are typically required to enter into a license
agreement with ArenaCo or its designee (including TeamCo), then the
City shall (or, at the City's option, shall require the users of such Premium
Seating to) enter into such a license agreement with ArenaCo or its
designee, as appropriate. Any such license agreement must grant the
same (but not any greater) privileges to the City and its users, and be on
the same terms and conditions, as the licenses that ArenaCo or its
designees grant to the majority of third parties for other similarly
situated Premium Seating for single Event use (except with respect to
concessions, parking, and similar goods and services), provided that such
license shall be free of any license fees, ticket charges, or similar fees or
charges.

Term.
(A)

Term: Generally. The term of this Agreement (the "Term") commences
on the Effective Date and expires on the Expiration Date, unless
terminated earlier as expressly provided for in this Agreement. The Term
includes both the Early Use License Term and the Leasehold Term.

(B)

Early Use License Term. The term of the Early Use License (the "Early Use
License Term") commences on the later of (i) the Effective Date and (ii)
the date that is five Business Days after ArenaCo has provided the City
with all evidence of insurance as required by Section 8.7. The Early Use
License Term automatically terminates upon the earlier to occur of (x) the
termination of this Agreement (subject to any applicable post‐
termination rights of any Leasehold Mortgagee), and (y) the Leasehold
Commencement Date.

(C)

Leasehold Term. The term of the City's lease of the Arena Land and the
Arena to ArenaCo (the "Leasehold Term") commences on the Leasehold
Commencement Date and expires on the Expiration Date, unless
terminated earlier as expressly provided for in this Agreement.
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(D)

1.4

Early Termination. This Agreement will terminate prior to the Expiration
Date only (i) if either Party exercises a termination right expressly
provided to it in this Agreement, or (ii) upon the termination of the
Comprehensive Agreement in accordance with Section 7.2 thereof.

Early Use.
(A)

Grant of Entry Right. The City hereby grants to ArenaCo and its Affiliates
(including TeamCo) an exclusive license, during the Early Use License
Term, to enter upon and across (i) all portions of the Arena Land that are
owned by the City at all times during the period of the City's ownership
thereof and (ii) all portions of the Arena Land that are subject to the
Order for Possession during the period that the Order for Possession is
effective, solely for the purpose of performing and engaging in the Work
(as defined in the Design and Construction Agreement) and the Pre‐
Opening Activities and all other ancillary uses in connection therewith
(the "Early Use License"). The Early Use License is subject to all matters
of record affecting the Arena Land and all terms and conditions of the
Design and Construction Agreement.

(B)

Pre‐Opening Activities. Beginning on the date that is 120 days prior to
the Leasehold Commencement Date (as such 120 day period is
reasonably estimated, in good faith, by ArenaCo) and thereafter during
the Early Use License Term, ArenaCo and its Affiliates (including TeamCo)
shall have the right (but not the obligation) to access and use any portion
of the Arena for move‐in, stocking, finishing of the Arena (including
installation of furniture, fixtures, and equipment) to prepare the Arena
for its intended use, employee training, other customary pre‐opening
activities, and to provide TeamCo the rights granted to TeamCo pursuant
to Section 2.4 of the Team Agreement (collectively, the "Pre‐Opening
Activities"). ArenaCo shall coordinate the Pre‐Opening Activities with the
applicable contractors performing the Work so as not to materially delay
the Leasehold Commencement Date.

(C)

No Annual Fee. The Parties acknowledge and agree that (i) the Early Use
License Term precedes the first Operating Year; therefore, no Annual Fee
will be payable or begin to accrue during the Early Use License Term and
(ii) ArenaCo shall not be obligated to pay any other fees or rent payments
to the City in connection with the Early Use License; provided, however,
that the foregoing subclause (ii) does not limit ArenaCo's other
obligations under this Agreement with respect to the Early Use License
Term (including those set forth in Section 4).
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1.5
Effectiveness. Notwithstanding anything in this Agreement to the contrary, the
effectiveness of this Agreement is conditioned upon the NBA's approval of this
Agreement. ArenaCo shall promptly deliver to the City a copy of the letter from the
NBA confirming such approval upon ArenaCo's receipt thereof.
2.

Intangible Rights
2.1
Grant of Non‐Exclusive License. The City, as owner of the Arena and the
intellectual property rights associated therewith, hereby grants to ArenaCo during the
Term a non‐exclusive, irrevocable, royalty‐free, paid‐up right and license to use any
replica, model, artistic, or photographic rendering or other visual representation of the
Arena or any portion thereof owned by or licensed to the City in association with any
and all goods and services throughout the world (the "Intangible Rights"), together with
the right to use, enjoy (whether in whole or in part), and sublicense (including any
sublicense contained in Article III of the Team Agreement) the right to receive and retain
all revenues generated from ArenaCo's or its sublicensees' use of the Intangible Rights.
2.2
City's Rights; Restrictions on Future Licenses. ArenaCo acknowledge and agrees
that the foregoing license is non‐exclusive and the City retains the right, from time to
time, to use and enjoy (whether in whole or in part) the Intangible Rights to advertise,
market, and promote the City, and to receive and retain all revenues from such use of
the Intangible Rights by the City. For the avoidance of doubt, the City shall not have the
right to grant any additional licenses of the Intangible Rights to any third party for such
third party's commercial gain.
2.3
Intellectual Property Owned by ArenaCo or TeamCo. The City acknowledges
that the City does not have, nor shall the City assert, any intellectual property rights or
any license in any intellectual property rights owned by ArenaCo or TeamCo.

3.

Annual Fee; City Suite
3.1
Annual Fee. In consideration for ArenaCo's rights under this Agreement,
including the lease and use of the Arena Land and the Arena, ArenaCo shall pay to the
City an annual fee for each Operating Year (the "Annual Fee").
(A)

Generally. Subject to Sections 3.2 and 3.3, the amount of the Annual Fee
is as follows:
(1)

For the first Operating Year, subject to Section 3.1(B), the Annual
Fee shall be (i) $6,500,000 if the "Commencement Date" under
the Team Agreement occurs during the first Operating Year or (ii)
$4,700,000 if the "Commencement Date" under the Team
Agreement does not occur during the first Operating Year;

ARENA MANAGEMENT, OPERATIONS, AND LEASE AGREEMENT
16

202 of 885

(2)

For each of the second, third, fourth, and fifth Operating Years,
the Annual Fee shall be $6,500,000;

(3)

For the sixth Operating Year, the Annual Fee shall be $6,500,000,
as increased, on a compounding basis, to an amount that would
have been the Annual Fee if each of the Annual Adjustments for
the second, third, fourth, fifth, and sixth Operating Years had
occurred; and

(4)

For each subsequent Operating Year, the Annual Fee shall be the
Annual Fee for the immediately prior Operating Year, as increased
by the Annual Adjustment for such subsequent Operating Year.

(B)

First Operating Year: Sleep Train Event Fees. In addition to the amount
set forth in Section 3.1(A)(1), ArenaCo shall pay to the City, as part the
Annual Fee for the first Operating Year, the aggregate amount of Sleep
Train Event Fees received by HoldCo or its Affiliates during the period
commencing on July 1 immediately preceding the Leasehold
Commencement Date and ending on the Leasehold Commencement
Date; provided, however, that (i) in no event shall the Annual Fee exceed
$6,500,000 (in the case of Section 3.1(A)(1)(i)) or $4,700,000 (in the case
of Section 3.1(A)(1)(ii)), and (ii) if the Leasehold Commencement Date is
actually delayed due to a breach by the City of its obligations contained in
this Agreement or any other Project Agreement, then the period during
which the Sleep Train Event Fees are tallied for the purpose of this
Section 3.1(B) will commence on July 1 immediately preceding the
Leasehold Commencement Date and end on the date that the Leasehold
Commencement Date would have occurred but for such breach by the
City (as reasonably estimated in good faith by the Parties). Within a
reasonable time following the Effective Date, the City shall, and ArenaCo
shall cause HoldCo to, enter into an amendment to the Sleep Train Arena
Event Fee Agreement pursuant to which (x) HoldCo will acknowledge the
City's rights and ArenaCo's obligations under this Section 3.1(B), and (y)
the City will waive HoldCo's obligations to pay the "Event Fees" under the
Sleep Train Arena Event Fee Agreement if and to the extent the City
receives corresponding Sleep Train Event Fees under this Section 3.1(B).

(C)

Sample Calculations. Sample calculations of the Annual Fee are included
in Exhibit D‐1 attached hereto. Additionally, the chart attached hereto as
Exhibit D‐2 shows the Annual Fee that would be payable in each
Operating Year if the CPI Index never increased by more than 3% during
any given Operating Year.
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3.2
Reductions for Force Majeure Events. In the event of a Force Majeure Event
(other than an NBA work stoppage, including a strike or a lockout) during an Operating
Year that results in the Team not playing Home Games that are NBA Regular Season
Games in the Arena, the Annual Fee with respect to such Operating Year shall be
reduced by an amount equal to the greater of (A) the Annual Fee otherwise owing with
respect to such Operating Year (without taking into account the applicable Force
Majeure Event) multiplied by a fraction, the numerator of which is the number of Home
Games that are NBA Regular Season Games not played by the Team in the Arena due to
such Force Majeure Event and the denominator of which is the number of Home Games
that are NBA Regular Season Games scheduled during such Operating Year and (B) the
amount ArenaCo or its Affiliates must pay another arena to play such Home Games at
such other arena. Notwithstanding the foregoing, the reduction in the Annual Fee as
permitted by this Section 3.2 is capped for each Operating Year (without carry‐over for
subsequent Operating Years) such that the sum of the Annual Fee and the proceeds
actually received by the City from the City Rental‐Interruption Insurance attributable to
such Operating Year (the "Minimum FM Annual Payment"): (i) will be $1,000,000 for
each of the first, second, third, fourth, and fifth Operating Years, (ii) for the sixth
Operating Year, the Minimum FM Annual Payment will be $1,000,000, as increased, on a
compounding basis, to an amount that would have been the Minimum FM Annual
Payment if each of the Annual Adjustments for the second, third, fourth, fifth, and sixth
Operating Years had occurred, and (iii) for each subsequent Operating Year, the
Minimum FM Annual Payment is the Minimum FM Annual Payment for the immediately
prior Operating Year, as increased by the Annual Adjustment for such subsequent
Operating Year. For the purposes of this Section 3.2 only, the term "Home Games that
are NBA Regular Season Games" includes Home Games that are NBA Regular Season
Games that are scheduled to be played at the Arena but, due to a Force Majeure Event,
are not actually played at the Arena (whether because cancelled or because played at an
Alternate Site (as defined in the Team Agreement)).
3.3
Prorations for Partial Operating Years. For each of the first and the final
Operating Years, the Annual Fee shall be prorated based upon the actual number of
days in such partial Operating Year; provided, however, the amount due under Section
3.1(B) shall not be prorated.
3.4

Timing of Payment.
(A)

The Annual Fee for the first Operating Year shall be paid in two equal
installments. The first installment shall be paid 90 days after the
Leasehold Commencement Date. The second installment shall be paid on
the later of (i) June 30th of the first Operating Year or (ii) 90 days after the
Leasehold Commencement Date. If the Leasehold Commencement Date
occurs after March 30 of the first Operating Year, then both installments
shall be due 90 days after the Leasehold Commencement Date.
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(B)

The Annual Fee for any other Operating Year shall be paid in four equal
installments. The first installment is due on October 1 of such Operating
Year, the second installment is due on January 1 of such Operating Year,
the third installment is due on April 1 of such Operating Year, and the
fourth installment is due on June 30 of such Operating Year.

(C)

ArenaCo's obligations under this Section 3.4 survive the expiration or
earlier termination of this Agreement with respect to any earned but
unpaid Annual Fee during the final partial Operating Year.

3.5
City Suite. To the extent permitted by Applicable Law, as soon as reasonably
practical, but in any event no later than 90 days prior to the Leasehold Commencement
Date, ArenaCo or its designee (including TeamCo) and the City shall enter into a license
agreement granting the City the right to use one full‐sized Suite (the "City Suite") during
the Leasehold Term, including Event tickets (for seating in such Suite) to all Events
(except NBA Playoff Games and certain other Excluded Events as provided below) equal
to the maximum capacity of the City Suite, including so‐called "Standing Room Only"
tickets (if any). If, for any given Excluded Event, the promoter of such Excluded Event
(e.g., the NCAA) prohibits ArenaCo from including tickets to such Excluded Event as part
of an annual Suite license without an additional charge therefor, and ArenaCo provides
the City with documentation from such promoter reasonably evidencing such
prohibition, then the City shall not receive any tickets to the City Suite for such Excluded
Event unless the City purchases the same. The City shall have the first right to purchase
such Excluded Event tickets on the same terms as provided to the majority of third
parties for seating in other similarly situated Suites; provided, however, that if such
Excluded Event is an NBA Playoff Game then the cost to the City for tickets to the City
Suite for such NBA Playoff Game will be the amount by which (A) the aggregate
payments required to be made by ArenaCo or TeamCo to the NBA, pursuant to the NBA
Rules, that are attributable to the tickets to the City Suite for such NBA Playoff Game,
exceeds (B) the aggregate payments that would have been required to be made by
ArenaCo or TeamCo to the NBA, pursuant to the NBA Rules, if such NBA Playoff Game
was an NBA Regular Season Game (it being understood that no such payments are
currently required under the NBA Rules for any NBA Regular Season Game). The City
may use the City Suite for any official purpose of the City of Sacramento, including
employee recognition and business development events, and the Event tickets
associated therewith shall be subject to the City's ticket distribution policy. The location
of the City Suite shall be determined by ArenaCo, in its sole discretion; provided, that,
unless otherwise mutually agreed to by the Parties, the City Suite will be located on
either side of the Arena between the NBA foul lines. The license agreement for the City
Suite shall grant the same (but not any greater) privileges to the City, and be on the
same terms and conditions, as the annual licenses that ArenaCo grants (whether directly
or indirectly through TeamCo) to the majority of third parties for other similarly situated
Suites, provided that, to the extent permitted by Applicable Law, the City Suite shall be
free of any license fees, ticket charges (including the Capital Fund Ticket Fee, any
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surcharges levied pursuant to the Team Agreement, and any other surcharges), or
similar fees or charges. Without limiting the generality of the foregoing, (i) the City
Suite shall be finished and furnished in a manner comparable to that of other similarly
situated Suites, and (ii) ArenaCo shall provide parking passes to the City at no charge for
all Events in the same proportion and on the same terms as provided to the majority of
third parties for other similarly situated Suites. Notwithstanding the foregoing
restrictions on license fees or similar charges, concessions services for the City Suite
shall be provided, at the City's sole cost and expense, at the same prices as concessions
services are provided under annual licenses to the majority of third parties for other
similarly situated Suites.
4.

Taxes; Operations; Capital Repairs
4.1
ArenaCo's Sole Cost. It is the intent of the Parties that, subject to Section 4.2(A)
and except as otherwise expressly provided in this Agreement and the other Project
Agreements, (A) the City shall not be required to pay any costs or expenses or provide
any services whatsoever in connection with the Arena during the Term and (B) ArenaCo
shall be solely responsible for paying, throughout the Term, all costs (including capital
costs) necessary to design, construct, manage, and operate the Arena, including all costs
of maintenance, repairs, replacements, renovation, remodeling, removal, alterations,
improvements, insurance, Taxes, and all other costs, charges, expenses, and obligations
of any kind now or at any time imposed upon or with respect to the Arena or the Arena
Land.
4.2

Taxes.
(A)

Without limiting the generality of Section 4.1, except as provided in the
other Project Agreements (including Section 5 of the Comprehensive
Agreement), ArenaCo shall be solely responsible for, and shall pay and
discharge as and when due, all Taxes, to the extent allocable to the
Leasehold Term, (i) upon or with respect to the Arena, or any portion
thereof or any interest of ArenaCo therein or under this Agreement,
expressly including any possessory interest Tax imposed on ArenaCo or
any other occupant or user of the Arena (including any such possessory
interest Tax imposed during the Early Use License Term), (ii) upon or with
respect to ArenaCo's possession, operation, management, maintenance,
alteration, repair, rebuilding, use, occupancy of or employment of
personnel in the Arena, or any portion thereof, and (iii) on account of any
excise, sales, use, rental, transaction, privilege, or like Taxes now or
hereafter levied, assessed, or imposed against or on account of amounts
payable by (a) ArenaCo under this Agreement or (b) TeamCo under the
Team Agreement or the receipt thereof by ArenaCo. ARENACO
ACKNOWLEDGES AND AGREES THAT A POSSESSORY INTEREST SUBJECT
TO PROPERTY TAXATION MAY BE CREATED BY ENTERING INTO THIS
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AGREEMENT, AND THAT ARENACO SHALL BE LIABLE FOR THE PAYMENT
OF ANY POSSESSORY INTEREST TAX AND SHALL BE RESPONSIBLE FOR THE
PAYMENT OF ANY TAX ASSOCIATED WITH ARENACO'S BUSINESS ON OR
USE OF THE ARENA LAND, INCLUDING POSSESSORY INTEREST AND SALES
TAXES.
(B)

ArenaCo shall have the right, at its sole cost and expense, to contest the
amount, validity, or applicability, in whole or in part, of any Taxes
affecting, against, or attaching to the Arena or Arena Land or any portion
thereof by appropriate proceedings conducted in good faith and with due
diligence.

4.3
Operations and Management. Notwithstanding anything to the contrary in this
Agreement, during the Leasehold Term, the operations and management of the Arena
shall be performed directly by ArenaCo or an Affiliate of ArenaCo, or by an unrelated
third party management company or a New Operator; provided, that, in each case, such
unrelated third party management company or New Operator (A) has at least five years'
experience in operating and managing at least three other multipurpose entertainment
and sports centers that serve as the home venue of an NBA team, and (B) has been
approved by the City, such approval not to be unreasonably withheld, conditioned, or
delayed. During the Leasehold Term:
(A)

Generally. ArenaCo shall have the exclusive right to, and shall, operate
and manage (and, except as set forth in Section 1.2(F), shall have the
right to allocate, use, and distribute in its sole and absolute discretion
(subject to Section 4.6), all revenues with respect to) the Arena on a 24
hour per day, year round basis. ArenaCo shall operate and manage the
Arena in accordance with the Operations Standard. Without limiting the
foregoing, ArenaCo shall furnish janitorial, security, and Event staffing
sufficient to ensure safe, interruption‐free, and first‐class presentation of
all Events.

(B)

Permits. ArenaCo shall obtain and maintain (or cause to be obtained and
maintained) all necessary licenses and permits required in connection
with the operation of the Arena and the City shall use commercially
reasonable efforts to expedite the process by which ArenaCo so obtains
and maintains such licenses and permits that are to be obtained from the
City.

(C)

Utilities. Subject to the terms of the other Project Agreements, ArenaCo
shall be solely responsible for furnishing sufficient water, sewer, natural
gas, heat, air‐conditioning, electric, telephone, Internet and other
utilities, hookups and capacities as are necessary to operate the Arena.
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(D)

Maintenance and Repair. ArenaCo shall perform routine and regular
maintenance and repairs so as to maintain the Arena Land and the entire
Arena and its fixtures, machinery, equipment, improvements, and other
components in accordance with the Maintenance and Repair Standard.

(E)

Security. Subject to the City's obligations under Section 4.7, ArenaCo
shall be responsible for, and pay for all costs associated with, maintaining
and ensuring at all times public order and safety and security of the
Arena and the Arena Land in a manner that is consistent with the level of
safety and security of Comparable Facilities.

(F)

Agreements. Subject to Section 1.1 and the rights of TeamCo under the
Team Agreement and the City under this Agreement, ArenaCo shall have
the exclusive right to negotiate, execute, and perform all use agreements,
licenses, and other agreements (a) with Persons who desire to schedule
Events, performances, meetings, exhibitions, and telecasts or other
transmissions in, from, or to the Arena (or any part thereof) or who
desire otherwise to license the use of or to occupy the Arena (or any part
thereof) or (b) that otherwise pertain to the use, operation, and
occupancy of the Arena (or any part thereof).

(G)

Additions and Capital Repairs.
(1)

ArenaCo shall be solely responsible for, and shall timely make
with reasonable diligence, all Additions and Capital Repairs
required to (i) ensure the level of amenities and technology at the
Arena is above the median level (i.e., in the top half) of the other
arenas in the United States that serve as home arenas for NBA
teams, and (ii) otherwise comply with the Maintenance and
Repair Standard. ArenaCo may also make, at its discretion, such
other Additions and Capital Repairs as it believes are appropriate.

(2)

ArenaCo shall replace (and not repair) an item if it (i) is
substantially worn out, (ii) has reached the end of its useful life
and is either obsolete or uneconomical to maintain and fails to
perform to original specifications, (iii) is not functioning correctly
and cannot be repaired or cannot be economically repaired or
operated, or (iv) is no longer deemed safe. All replacements shall
be of at least a quality and functionality consistent with the item
being replaced and otherwise comply with the Maintenance and
Repair Standard.

(3)

At least 30 days prior to the first day of each Operating Year,
ArenaCo shall provide to the City for the City's review an annual
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capital repair plan setting forth all Additions and Capital Repairs
work proposed to be performed in such Operating Year, together
with (i) a reasonably detailed summary of all the Additions and
Capital Repairs performed in the then current Operating Year and
(ii) a report identifying, in reasonable detail, the variances from
the then current annual capital repair plan. The City shall have
the right, without limiting any of its other rights or remedies set
forth in this Agreement, to provide comments and objections to
any annual capital repair plan (including with respect to items that
the City believes must be addressed to ensure compliance with
the Maintenance and Repair Standard) and ArenaCo shall
consider, in good faith (but subject to ArenaCo's obligations set
forth elsewhere in this Agreement (including Sections 4.3(G)(1)
and (2)), is not obligated to make changes with respect to) any
such comments and objections. ArenaCo may update its annual
capital repair plan from time to time and will promptly provide to
the City a copy of any updates thereto.
(4)

(H)

At least 30 days prior to commencing any Additions and Capital
Repairs work, ArenaCo shall provide to the City for the City's
review an anticipated schedule for such work, together with the
plans and specifications therefor as prepared by an engineer or
architect licensed in the State of California. The City shall have
the right, without limiting any of its other rights or remedies set
forth in this Agreement, to provide comments and objections
thereto and ArenaCo shall consider, in good faith (but subject to
ArenaCo's obligations set forth elsewhere in this Agreement
(including Sections 4.3(G)(1) and (2)), is not obligated to make
changes with respect to) any such comments and objections.

Emergency and Repairs. In the event of any Emergency, ArenaCo shall
promptly notify the City of such Emergency, and ArenaCo shall take
whatever steps are necessary to alleviate the Emergency. If ArenaCo or
any of its Affiliates have not promptly made the repairs necessary to
alleviate such Emergency, the City may (but is not obligated to), in
addition to any other rights and remedies available to the City, make the
repairs necessary to alleviate such Emergency. To the extent practicable,
the City shall contact ArenaCo prior to the City taking any action pursuant
to this Section 4.3(H) to discuss the actions to be taken with respect to
the Emergency or such repairs and to attempt to avoid the duplication of
efforts by ArenaCo (and its Affiliates) and the City. ArenaCo shall, within
15 days after written demand from the City, reimburse the City for all
reasonable costs and expenses associated with respect to such
Emergency. If the work performed by the City pursuant to this Section
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4.3(H) constitutes Additions and Capital Repairs, and funds are available
therefor in the Capital Fund, then ArenaCo may, at ArenaCo's option,
reimburse the City using the funds in the Capital Fund. Nothing in this
Agreement shall be deemed to infringe on or limit the power or duty of
the City (including the police and emergency service powers of the City)
to act to provide for the health, safety, or welfare of the municipality in
an emergency situation.
4.4

Capital Fund.
(A)

No later than the Leasehold Commencement Date, ArenaCo shall cause
to be established (and thereafter shall maintain) a separate, interest‐
bearing account in ArenaCo's name at a bank or other institution
reasonably acceptable to the City (such account, the "Capital Fund");
provided, however, that if any Leasehold Mortgagee requires the
amounts in the Capital Fund to be deposited in an account with an entity
approved by such Leasehold Mortgagee (including if such Capital Fund is
to be held by such Leasehold Mortgagee), then ArenaCo shall have the
right to comply with such Leasehold Mortgagee's requirements and,
during any period that ArenaCo is so complying with such Leasehold
Mortgage requirements, ArenaCo shall be deemed to be in compliance
with the foregoing provisions of this Section 4.3(A).

(B)

The sole purpose of the Capital Fund is to accumulate and segregate
funds to provide a non‐exclusive source of payment for, and ArenaCo
shall have the right to draw funds from the Capital Fund from time to
time to pay for the costs and expenses incurred by ArenaCo solely in
connection with, Additions and Capital Repairs that ArenaCo makes in
accordance with Section 4.3(G) or 4.3(H) or to reimburse ArenaCo for
such costs and expenses in accordance with Section 4.4(D). The funds in
the Capital Fund may not be used for any other purpose (except to the
extent distributions are made upon the expiration or earlier termination
of this Agreement as expressly provided for in this Section 4.4). At the
time ArenaCo opens the Capital Fund, the City, ArenaCo, and the
institution maintaining the Capital Fund (including a Leasehold
Mortgagee if such Leasehold Mortgagee is maintaining the Capital Fund
as permitted under Section 4.4(A)) shall enter into an industry‐standard
escrow agreement or similar agreement setting forth the specific terms
and conditions, consistent with the terms and conditions of this
Agreement, under which the funds in the Capital Fund may be released.
Notwithstanding anything to the contrary contained in this Agreement,
or in any Leasehold Mortgage, any security interest of a Leasehold
Mortgagee in the Capital Fund (whether or not such Capital Fund is
maintained by such Leasehold Mortgagee) shall be subject to the
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restrictions on such funds as contained in this Section 4.4 and the terms
of the applicable escrow agreement for the Capital Fund. If any
Leasehold Mortgagee maintains the Capital Fund as permitted under
Section 4.4(A), such Leasehold Mortgagee is deemed to have expressly
waived any and all rights of set‐off with respect to any funds therein.
(C)

All Qualified Tickets shall be subject to a ticket surcharge equal to the
following (the "Capital Fund Ticket Fee"): (i) for the first Operating Year,
the Capital Fund Ticket Fee shall equal $1.00 per Qualified Ticket and (ii)
for each subsequent Operating Year, the Capital Fund Ticket Fee shall
equal the Capital Fund Ticket Fee for the immediately prior Operating
Year increased by the Annual Adjustment for such subsequent Operating
Year; provided, however, that no Capital Fund Ticket Fee with respect to
a Qualified Ticket shall be owing to the extent a holder of such Qualified
Ticket receives a refund with respect to such Qualified Ticket. To the
extent ArenaCo or any of its Affiliates (expressly including TeamCo)
receives payments for Qualified Tickets, on the last Business Day of each
calendar month, ArenaCo shall deposit into the Capital Fund an amount
equal to the Capital Fund Ticket Fee in respect of the payments so
received by all such Persons.

(D)

Because ArenaCo is responsible for all costs and expenses for Additions
and Capital Repairs made in accordance with Sections 4.3(G) and 4.3(H),
if the Capital Fund is insufficient to cover any such costs and expenses for
Additions and Capital Repairs, ArenaCo shall pay when due to the
applicable third party all amounts required to cover those costs and
expenses that exceed the amount of the funds in the Capital Fund. Any
amounts subsequently deposited in the Capital Fund shall be used to
promptly reimburse ArenaCo for any and all such amounts so funded by
ArenaCo, on the conditions that no such reimbursement may reduce the
amount in the Capital Fund below: (i) $3,000,000 for the first Operating
Year and (ii) for each subsequent Operating Year, the minimum amount
for the immediately prior Operating Year increased by the Annual
Adjustment for such subsequent Operating Year.

(E)

In the event funds in the Capital Fund are used to pay or to reimburse
ArenaCo for costs for which ArenaCo has a claim against a third party
(including any insurance company), and ArenaCo thereafter receives
funds from such other third party in satisfaction of such claims, ArenaCo
shall promptly reimburse the Capital Fund out of the funds so received
from such third party (minus any costs of collection) to the extent of the
amount disbursed out of the Capital Fund for such cost. Such
reimbursement to the Capital Fund shall not reduce or affect any future
Capital Fund deposit required by this Agreement.
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(F)

If this Agreement (i) expires by its terms, the City provides to ArenaCo the
City Post‐Termination Operation Notice in accordance with Section
17.3(A), and the City Lease is for a term of at least three years, (ii) is
terminated by the City pursuant to Section 11.2(C) and (x) no New
Agreement is entered into pursuant to Section 16.8 and (y) TeamCo fails
to enter into the Step‐In Agreement (as such term is defined in the
Comprehensive Agreement) pursuant to Section 2 of the Comprehensive
Agreement, or (iii) is terminated pursuant to Section 7.2(F) of the
Comprehensive Agreement, then, in each case, ArenaCo shall pay to the
City an amount equal to the aggregate Capital Fund Ticket Fees deposited
into the Capital Fund during the 12 months immediately preceding such
termination or expiration (regardless of the amount of funds then
remaining in the Capital Fund), which payment must be received prior to,
or concurrently with, any distributions pursuant to Section 4.4(G) and, in
any event, no later than 30 days after such termination or expiration.

(G)

Upon the expiration or earlier termination of this Agreement, all amounts
remaining in the Capital Fund as of such date shall be distributed (i) first
to the extent set forth in the Leasehold Mortgage, to Leasehold
Mortgagee to pay the amount of outstanding principal and accrued
interest to Leasehold Mortgagee under said Leasehold Mortgage, and (ii)
second, to ArenaCo.

(H)

Notwithstanding anything to the contrary contained in Section 4.4(G), if
this Agreement is terminated and either (i) a New Agreement has been
entered into pursuant to Section 16.8 or (ii) TeamCo enters into the Step‐
In Agreement pursuant to Section 2 of the Comprehensive Agreement, all
amounts remaining in the Capital Fund as of the date of such termination
shall be distributed to a new escrow agent to be held and used pursuant
to the capital fund provisions contained in the New Agreement or the
Step‐In Agreement, as the case may be, which provisions shall be
generally consistent with this Section 4.4.

(I)

This Section 4.4 survives the expiration or earlier termination of this
Agreement.

4.5
Corporate Headquarters. ArenaCo shall maintain its corporate headquarters
and its principal place of business within the city limits of Sacramento, California.
4.6
Team Agreement: Performance and Enforcement. ArenaCo shall at all times (A)
perform its obligations under the Team Agreement, and (B) use its commercially
reasonable efforts to enforce all obligations of TeamCo under the Team Agreement and
all related agreements between ArenaCo and TeamCo. ArenaCo shall not terminate the
Team Agreement, or approve or permit any amendment to any provision of the Team
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Agreement so as to adversely impact the rights or obligations of the City under this
Agreement or under any other Project Agreement or ArenaCo's ability to perform its
obligations under this Agreement (including the obligation to pay the Annual Fee), in
each case without the prior written consent of the City, which consent may be withheld,
conditioned, or delayed in the City's sole discretion; provided, however any amendment
of the Team Agreement shall not be deemed to adversely impact ArenaCo's ability to
perform its obligations to pay the Annual Fee if ArenaCo's projections, prepared in good
faith, with reasonable assumptions, and in accordance with industry standards, show
ArenaCo continuing to be able to satisfy such obligations after such amendment.
ArenaCo shall provide to the City a copy of each amendment to the Team Agreement
and, if ArenaCo does not seek the City's prior written consent in connection therewith
based on the projections described in the preceding sentence, then, upon the City's
request, the City and its attorneys and accountants shall be entitled to inspect such
projections (but may not make or retain copies thereof) at the offices of ArenaCo to
confirm the same. Additionally, ArenaCo shall provide prompt written notice to the City
of (i) any termination of the Team Agreement, (ii) any breach by TeamCo of any
provision of the Team Agreement, (iii) any assertion by TeamCo that ArenaCo has
breached any provision of the Team Agreement.
4.7
Municipal Services. The City shall provide the Municipal Services for each Event
at a general level and manner appropriate for such Events and that is consistent with
the Operations Standard. Without limiting the generality of the foregoing, with respect
to TeamCo Events, the level of Municipal Services shall comply with the NBA Rules.
Subject to Section 1.2(G), ArenaCo shall be responsible for any and all costs incurred by
the City in providing the Municipal Services that would not have been incurred by the
City but for the provision of such Municipal Services for such Event. The Parties shall
cooperate in evaluating the appropriate staffing levels for the Municipal Services based
upon anticipated attendance for the Events; provided, however, the City shall have final
approval regarding such staffing levels so long as the same are reasonably expected to
enable the City to fulfill its obligations under this Section 4.7 under the circumstances.
Any disputes between ArenaCo and the City arising from the determination of the
staffing levels and costs for the Municipal Services shall be settled pursuant to Section
18. Notwithstanding anything to the contrary in this Agreement, if the City reasonably
determines that an Emergency exists with respect to a particular Event, the City shall
have the right to determine and impose the staffing level for the Municipal Services for
that Event in its sole discretion.
4.8
City's Access Rights. ArenaCo shall permit the City or its authorized agents or
representatives to enter the Arena at all reasonable times during a Business Day (other
than times during which an Event is underway and one hour before and after such
Event) upon at least one Business Day's prior written notice to ArenaCo for the purposes
of (A) inspecting the Arena and ArenaCo's compliance with the terms and conditions of
this Agreement, and (B) during the last 36 months of the Leasehold Term, exhibiting the
Arena to other Persons who have indicated an interest in operating the Arena for the
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City upon expiration of the Leasehold Term (to the extent the City reasonably expects to
have the right to operate the Arena upon expiration of the Leasehold Term in
accordance herewith); provided, however, that (i) any such entry shall be conducted in
such a manner as to minimize interference with the business being conducted in the
Arena (whether by ArenaCo, TeamCo, or other authorized Persons); and (ii) a
representative from TeamCo shall have the right to accompany the City and any of its
authorized agents and representatives at all times while such Persons are accessing any
TeamCo Exclusive Spaces. For clarification, nothing contained in this Section 4.8 or in
any other provision of this Agreement shall be deemed to infringe on or limit the power
or duty of the City (including the police and emergency service powers of the City) to act
to provide for the health, safety, or welfare of the municipality in an emergency
situation.
5.

Advertising
5.1
Advertising. Subject to Sections 4.6 and 5.2 and the City's rights under Section
1.2(F)(4), ArenaCo shall have the exclusive right to market, price, sell, grant, license,
post, exhibit, display, publish, broadcast, and present, and shall have the right to
allocate, use, and distribute, in its sole discretion, all revenues from, Advertising on such
terms and conditions and pursuant to such policies as determined by ArenaCo in its sole
discretion.
5.2

Naming Rights.
(A)

In furtherance of Section 5.1, ArenaCo shall have the exclusive right to
sell, grant, or license, and shall have the right to allocate, use, and
distribute, in its sole discretion (subject to Section 4.6), all revenues from,
all Naming Rights; provided, that all Naming Rights shall not (i) be in bad
taste or, at the time they are sold, licensed, or granted by ArenaCo to an
applicable third party, a cause for embarrassment to the City, or (ii)
include any companies known for tobacco products, guns, adult
entertainment, or marijuana or other non‐pharmaceutical drugs. For the
avoidance of doubt, the City shall be entitled to seek specific
performance to enforce the Naming Rights' satisfaction of the foregoing
criteria.

(B)

ArenaCo shall make available to the City a copy of each Naming Rights
Agreement entered into by ArenaCo with respect to the Arena. Following
receipt by the City of written notice from ArenaCo of the determination
of the Arena Name, the City shall use its commercially reasonable efforts
to use the Arena Name in all correspondence, communications,
advertising, and promotion that the City may undertake with respect to
the Arena, including in all press releases and other communication and
media in connection with the promotion of City Events.
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5.3
Media Distribution. ArenaCo shall have the exclusive right to control, and shall
have the right to allocate, use, and distribute in its sole discretion all revenues with
respect to, all broadcasts, reproductions, and transmittals of the pictures, descriptions
and accounts of all Events (other than City Events), whether distributed locally,
nationally, internationally or otherwise.
5.4
Platforms. ArenaCo shall develop and establish on the primary website, social
media platform, and, to the extent feasible, the mobile application and other similar
digital platforms for the Arena created by or for ArenaCo a one‐step hyper‐text link that
is graphically represented by prominently displayed icons that allow "one‐click" direct
access to the primary Internet site of the City. To the extent that such links to third
party Internet sites are permitted by Applicable Law and the City's policies in effect from
time to time, the City shall develop and establish on its primary website and primary
social media platform a one‐step hyper‐text link that is graphically represented by
prominently displayed icons that allow "one‐click" direct access to the primary website,
social media platform, mobile application, and other similar digital platforms for the
Arena created by or for ArenaCo.
5.5
Signage. The Parties agree to cooperate in good faith to ensure that, at no or
the lowest possible cost to ArenaCo, a sufficient number of signs containing the Arena
Name on roadways and at bus stops, light rail locations and other public locations within
the City of Sacramento exist to direct individuals to the Arena.
6.

Reporting; Records and Audits
6.1
Reporting. No later than the 30th day of each calendar month during the
Leasehold Term, ArenaCo shall prepare and make available to the City an unaudited
report listing, for each Event held in the immediately preceding calendar month, the
aggregate Capital Fund Ticket Fees from such Event.
6.2

Record Keeping and Audits.
(A)

Required Records. ArenaCo shall maintain correct and complete books
and records with respect to the Capital Fund Ticket Fees, as well as City
Event Revenues received, and City Event Expenses incurred, by ArenaCo
or its Affiliates (the "Required Records"). ArenaCo shall keep the
Required Records for at least six years after the Operating Year to which
they pertain. At the City's expense, the City, and its attorneys and
accountants, shall be entitled to inspect the Required Records (and to
make and retain copies thereof, but only to the extent related to the City
Event Revenues and City Event Expenses) at the offices of ArenaCo one
time per Operating Year at a reasonable time during a Business Day upon
not less than three Business Days' prior written notice, which inspection
shall be in a manner that does not interfere with the operations of
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ArenaCo. At the City's expense, the City and its attorneys, consultants,
and accountants may, during the Leasehold Term, conduct an audit or
review of the Required Records one time per Operating Year with respect
to the immediately preceding Operating Year in a manner that does not
interfere with the operations of ArenaCo. Upon 15 Business Days' prior
written notice from the City, ArenaCo shall provide or make available to
the City and its attorneys, consultants, and accountants, all Required
Records reasonably requested by such Persons, to conduct such audit or
review (provided that copies may only be and retained to the extent the
Required Records relate to the City Event Revenues and City Event
Expenses). If the audit or review reveals an undisputed overpayment or
underpayment of the Capital Fund Ticket Fees, City Event Revenues, or
City Event Expenses, ArenaCo shall either pay or collect from the City the
undisputed overpayment or the underpayment, as the case may be,
within 30 days after the reconciliation of such amounts, and, in the event
of any underpayments, ArenaCo shall also pay to the City interest at the
Interest Rate on the amount of such underpayments from the date the
original payment was due until the date such underpayment is made.

7.

(B)

Disputes. Notwithstanding Section 18, in the event of a dispute between
the Parties with respect to the results of any such audit or review, the
Parties shall refer only the disputed matters set forth in Section 6.2(A) to
a mutually agreed upon national independent accounting firm (the
"Accounting Firm"), and the Parties shall cooperate with such Accounting
Firm to enable such Accounting Firm to resolve the dispute as promptly
as practicable. The Accounting Firm shall address only those items in
dispute and may not assign a value greater than the greatest value for
such item claimed by either Party or smaller than the smallest value for
such item claimed by either Party. In the absence of manifest error, the
resolution of disputed items by the Accounting Firm shall constitute an
arbitral award that is final, binding, and non‐appealable. The costs and
expenses of the Accounting Firm incurred pursuant to this Section 6.2(B)
shall be borne by the City, on the one hand, and ArenaCo, on the other
hand, in proportion to the allocation by the Accounting Firm of the dollar
amount of disputed matters, such that the prevailing Party pays a lesser
proportion of such costs and expenses.

(C)

Survival. This Section 6.2 survives the expiration or earlier termination of
this Agreement.

Assignment and Subletting
7.1
Assignment. Subject to Section 7.2, neither Party shall make or enter into an
Assignment of this Agreement without the prior written consent of the other Party, not
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to be unreasonably withheld, conditioned, or delayed. With respect to ArenaCo, an
Assignment of this Agreement includes any change in the control of ArenaCo, where
"control" means the possession, directly or indirectly, of the power to direct the
management and policies of ArenaCo through the ownership or control of voting
securities. In connection with any Assignment of this Agreement by ArenaCo (whether
or not the City's consent is required therefor), ArenaCo shall provide the City with notice
of such Assignment and all information reasonably requested by the City that relates to
the ability of the assignee to satisfy the obligations of ArenaCo under this Agreement
and, if such Assignment satisfies one of the conditions set forth in Section 7.2, all
information reasonably requested by the City to confirm that such condition has been
satisfied (provided, that if an Assignment of this Agreement is made pursuant to Section
7.2(D), then such information requested by the City shall be limited to evidence that an
acquisition or change in control of the Team has occurred).
7.2
Permitted Assignments. Subject to Section 7.3, the following Assignments shall
be permitted without the consent of any Party:
(A)

A Party may make an Assignment of this Agreement to any Affiliate of
such Party;

(B)

ArenaCo may delegate its rights or obligations with respect to the Arena
in accordance with Section 1.1(C);

(C)

Subject to Section 16, ArenaCo may pledge, mortgage, grant a security
interest in, encumber, or collaterally assign its interest in this Agreement
or the equity interests in ArenaCo to secure indebtedness for borrowed
money of ArenaCo;

(D)

ArenaCo may make an Assignment of this Agreement to any Person (or
an Affiliate thereof) that acquires, or obtains control of, the Team with
the approval of the NBA; and

(E)

(i) Prior to January 1, 2020, ArenaCo shall not make any Assignment of
the Purchase Option to any Person, except in connection with the
Assignment of this Agreement, and (ii) on January 1, 2020 and any time
thereafter, ArenaCo may make an Assignment of the Purchase Option to
any Person, provided that such Person shall agree to be bound by all
terms and conditions in this Agreement regarding the Purchase Option
(including the possible forfeiture thereof).

7.3
Other Project Agreements. Notwithstanding anything to the contrary in this
Agreement, in connection with and as a condition to any Assignment of this Agreement
by either Party (except for changes in the control of ArenaCo), the assignee must
concurrently acquire all of the assignor's rights, and expressly assume, in writing, in
form and substance reasonably acceptable to the other Party, all of the assignor's
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obligations under this Agreement (including assignor's rights in and to any amounts in
the Capital Fund) and all other Project Agreements to which the assignor is a party.
Notwithstanding the foregoing, if ArenaCo makes an Assignment of this Agreement,
ArenaCo will not be required to make a corresponding Assignment of its rights or
obligations under the Arena Parking Management Agreement, dated as of the Effective
Date, between the City and ArenaCo.
7.4
Contrary Assignments Void. Any Assignment of this Agreement made contrary
to this Section 7 is void.
7.5
Fee Mortgages. The City shall not mortgage or otherwise encumber the City's
Fee Estate with any mortgage, deed of trust, security deed, deed to secure debt, or any
other similar instrument or agreement constituting a lien upon, or similarly
encumbering, the Fee Estate. For the avoidance of doubt, the Parties acknowledge and
agree that this Section 7.5 does not restrict the City's right to grant leasehold interests
with respect to the Arena and the Arena Land pursuant to the City Financing
Documents.
7.6
Permitted Subleases. ArenaCo shall not enter into any sublease, license,
concession, or other occupancy agreement (including those contemplated by Sections
1.1(C) and 4.3(F)) in a manner that circumvents the restrictions on Assignments set forth
in this Section 7. By way of example, a sublease of all or substantially all of the Arena
Land or the Arena for of all or substantially all of the then remaining Term will be
deemed to be an Assignment of this Agreement and will be subject to the restrictions on
Assignments set forth herein. Notwithstanding any subleases, licenses, concessions, or
other occupancy agreements, ArenaCo shall at all times remain liable for the
performance of all of the covenants and agreements under this Agreement due on
ArenaCo's part to be so performed.
8.

Insurance
8.1
Required Insurance. ArenaCo shall, at its sole expense, unless otherwise
expressly agreed by the City in writing, procure and maintain (or cause to be procured
and maintained by appropriate contractors or vendors), in full force and effect
insurance coverages appropriate for each phase of the Work (including the initial
demolition work), occupancy of the Arena after Substantial Completion, and future
Additions and Capital Repairs made from time to time during the Leasehold Term.
These insurance coverages will include the following:
(A)

Upon completion of construction and thereafter for the remainder of the
Term, property insurance for the Arena covering real property, personal
property, business income, and extra expense for all risks of physical loss
or damage written on the broadest available Cause of Loss Form
acceptable to the City in an amount not less than the Minimum Property
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Insurance Coverage with no coinsurance penalty provisions. "Minimum
Property Insurance Coverage" means, at any given time, 100% of the full
replacement cost (new without deduction for depreciation) of the Arena.
Property coverage shall include earthquake, earthquake sprinkler
leakage, and flood, and (i) such earthquake coverage have a limit equal to
(or greater than) the Minimum Property Insurance Coverage if such a
limit is available at commercially reasonable rates (failing which such
earthquake coverage shall have reasonable limits or sub‐limits that are
determined by "Probable Maximum Loss" calculations which are
acceptable to the City) and (ii) such earthquake sprinkler leakage and
flood coverage shall have reasonable limits or sub‐limits that are
determined by "Probable Maximum Loss" calculations which are
acceptable to the City. Property coverage shall also include boiler and
machinery coverage. Business income and extra expense coverage shall
contain limits sufficient to cover all direct and indirect loss of income and
additional expenses for Arena business operations for the appropriate
period of time necessary to complete repairs of all real and personal
property. Business income coverage shall include an extended period of
indemnity of at least 12 months. Any deductibles or self‐insured
retentions must be declared and approved by the City (such approval not
to be unreasonably withheld, conditioned, or delayed), provided that in
no event will (x) the aggregate amount of such deductibles or self‐insured
retentions exceed $100,000, or (y) the amount of coverage, after taking
into account any such deductibles or self‐insured retentions, be less than
the Minimum Property Insurance Coverage.
(B)

At all times during the Term, commercial general liability insurance (CGL)
written on an "occurrence" policy form and covering liability for death,
bodily injury, personal injury, and property damage with limits of
$10,000,000 per occurrence relating, directly or indirectly, to ArenaCo's
business operations, conduct, or use or occupancy of the Arena. Such
coverage shall include all activities and operations conducted by any
Person on or about the Arena or Arena Land, and any work performed by
or on behalf of ArenaCo at the Arena. Coverage should be as broad as
ISO policy form CG 0001, or any replacement thereof that becomes
standard in the insurance industry, or an equivalent form acceptable to
the City. If a general aggregate limit applies, either the general aggregate
limit shall apply separately to the Arena project/location or the general
aggregate limit shall be twice the required occurrence limit. If a
Products/Completed Operations aggregate limit applies, either the
Products/Completed Operations aggregate limit shall apply separately to
the Arena project/location or the Products/Completed Operations
aggregate limit shall be twice the required occurrence limit. ArenaCo
shall require Arena Contractor to meet the requirements of this section
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at all times during the performance of the Construction Work. ArenaCo
shall also require all of ArenaCo's other contractors, subcontractors,
vendors, agents, and representatives involved in work or operations at
the Arena to meet the CGL requirements of this section with limits of at
least $2,000,000 per occurrence and $4,000,000 aggregate. Further, if at
any time ArenaCo or any of its Concessionaires sells alcoholic beverages
at the Arena, ArenaCo's coverage shall include (and ArenaCo shall require
its applicable Concessionaire's coverage to include) liquor liability
covering liability for death, bodily injury, personal injury, and property
damage with a limit of $5,000,000 per occurrence. Any deductibles or
self‐insured retentions must be declared and approved by the City (such
approval not to be unreasonably withheld, conditioned, or delayed).
(C)

At all times during the Term, Automobile Liability covering death, bodily
injury, and property damage for the operation of all owned, non‐owned,
leased, and hired vehicles with limits of $5,000,000 per accident.
ArenaCo shall require Arena Contractor to meet the Automobile Liability
requirements of this section at all times during the performance of the
Construction Work. ArenaCo shall also require all of ArenaCo's other
contractors, subcontractors, vendors, agents, and representatives
involved in work or operations at the Arena to meet the Automobile
Liability requirements of this section with limits of $2,000,000 per
accident. Any deductibles or self‐insured retentions must be declared
and approved by the City (such approval not to be unreasonably
withheld, conditioned, or delayed).

(D)

At all times during the Term, Workers' Compensation insurance as
required by the State of California with statutory limits and Employers'
Liability insurance with a limit of no less than $3,000,000 per accident for
bodily injury or disease. ArenaCo shall require Arena Contractor and all
of ArenaCo's other contractors, subcontractors, vendors, agents, and
representatives involved in work or operations at the Arena to meet the
Workers' Compensation requirements of this section. Any deductibles or
self‐insured retentions must be declared and approved by the City (such
approval not to be unreasonably withheld, conditioned, or delayed).

(E)

Prior to commencing the initial demolition work and thereafter at all
times during the Term, pollution insurance for the benefit of ArenaCo
and the City covering first and third party claims with limits of $5,000,000
each occurrence or claim and $10,000,000 Policy Annual Aggregate. Any
deductibles or self‐insured retentions must be declared and approved by
the City (such approval not to be unreasonably withheld, conditioned, or
delayed).
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8.2

(F)

During any construction phase, Builder's Risk insurance covering real
property, personal property, consequential loss of revenue (rents and
earnings) and customary "soft costs" for up to 24 months, including
interest costs (including interest costs for the "City Financing" as defined
in the Funding Agreement) or expenses because of delay of start‐up due
to an insured loss. Coverage shall be for all risks of physical loss or
damage written on the broadest available Cause of Loss Form acceptable
to the City for the Minimum Property Insurance Coverage with no
coinsurance penalty provisions. Coverage shall include earthquake,
earthquake sprinkler leakage, and flood with reasonable limits or sub‐
limits that are determined by "Probable Maximum Loss" calculations
which are acceptable to the City. ArenaCo shall require all of ArenaCo's
contractors, subcontractors, vendors, agents, and representatives
involved in work or operations on site at the Arena to provide a "Property
Installation Floater" covering damage to real property, personal property,
machinery, or equipment impaired, broken, or destroyed, including
transit to the construction site or while awaiting installation or testing at
the construction site. Any deductibles or self‐insured retentions must be
declared and approved by the City (such approval not to be unreasonably
withheld, conditioned, or delayed).

(G)

During any construction phase, Professional Liability insurance covering
design errors and omissions with limits no less than $5,000,000 each
occurrence or claim and $10,000,000 Policy Annual Aggregate. ArenaCo
shall also require Arena Contractor and all other contractors,
subcontractors, vendors, agents, and representatives involved in any
design work related to the Arena or the Arena Land (including the Design
Work (as such term is defined in the Design and Construction
Agreement)) to meet the Professional Liability insurance requirements of
this section. Any deductibles or self‐insured retentions must be declared
and approved by the City (such approval not to be unreasonably
withheld, conditioned, or delayed).

City Rental‐Interruption Insurance.
(A)

In addition to the insurance required by Section 8.1, ArenaCo shall
procure and maintain any and all rental‐interruption insurance required
by the City Financing Documents (collectively, the "City Rental‐
Interruption Insurance"). ArenaCo shall maintain the City Rental‐
Interruption Insurance in full force and effect at all times that such
insurance is so required and with the minimum coverages so required.
To ensure the City Rental‐Interruption Insurance is procured and
maintained in accordance with the City Financing Documents, the City
shall (i) no later than 30 days prior to the first day of each Operating Year,
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deliver to ArenaCo a written notice setting forth the total payments
payable by the City with respect to the City Financing under the City
Financing Documents during such upcoming Operating Year and (ii)
otherwise provide to ArenaCo, from time to time upon ArenaCo's request
therefor, all information reasonably required by ArenaCo in connection
with procuring and maintaining the City Rental‐Interruption Insurance.
(B)

8.3

Notwithstanding anything to the contrary contained in Section 4.1, the
City shall be solely responsible for the premiums for the City Rental‐
Interruption Insurance; provided, however, that for each Operating Year,
ArenaCo shall be responsible for an amount equal to the product of (i)
the total premiums of the City Rental‐Interruption Insurance for such
Operating Year, multiplied by (ii) a fraction, the numerator of which is the
Annual Fee payable for such Operating Year, and the denominator of
which is the total payments payable by the City with respect to the City
Financing under the City Financing Documents during such Operating
Year. The City shall have the option to pay the premiums for the City
Rental‐Interruption Insurance (after deducting ArenaCo's share thereof)
either (x) by paying such amount directly to ArenaCo no later than ten
days prior to the date that such premiums must be paid to the insurer or
30 days after ArenaCo's request therefor, whichever is later, or (y) by way
of an off‐set against the next installment of the Annual Fee payable under
this Agreement.

General Provisions for ArenaCo's Insurance.
(A)

The obligations of ArenaCo set forth in this Section 8 are independent of
ArenaCo's waiver, indemnification, or other obligations under this
Agreement and shall not be construed or interpreted in any way to
restrict, limit, or modify ArenaCo's waiver, indemnification, or other
obligations or to in any way limit ArenaCo's liability under this
Agreement.

(B)

All insurance policies required under Sections 8.1 and 8.2 (including
endorsements thereto) shall, unless otherwise expressly agreed by the
City in writing, be issued by insurance companies authorized to do
business in the State of California and rated "A‐VIII" or better by A.M.
Best Company (or equivalent).

(C)

All CGL policies required under Section 8.1(B) shall be endorsed to name
the City, the Trustee, the Leasehold Mortgagees, and their respective
officers, officials, employees, agents, and volunteers as additional
insureds with respect to liability arising out of work or operations
performed by or on behalf of ArenaCo and its contractors,
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subcontractors, agents, representatives, and employees. Such additional
insured coverage should include completed operations and be provided
by an endorsement (at least as broad as ISO Form CG 20 10 11 85 or
through the combination of GC2038 04/13 and CG2037 04/13). For any
claims related to the Arena, all CGL policies shall be primary insurance as
respects the City, the Trustee, the Leasehold Mortgagees, and their
respective officers, officials, employees, agents, and volunteers. Any
insurance or self‐insurance maintained by the City, the Trustee, the
Leasehold Mortgagees, and their respective officers, officials, employees,
agents, or volunteers shall be excess of the required CGL policies and
shall not contribute with them. The liquor liability policies shall be
endorsed to name the City, the Trustee, the Leasehold Mortgagees, and
their respective officers, officials, employees, agents, and volunteers as
additional insureds with respect to liquor operations of the Arena. For
any claims related to the liquor liability policy, the liquor liability policy
insurance shall be primary insurance as respects the City, the Trustee, the
Leasehold Mortgagees, and their respective officers, officials, employees,
agents and volunteers. Any insurance or self‐insurance maintained by
the City, the Trustee, the Leasehold Mortgagees, and their respective
officers, officials, employees, agents, or volunteers shall be excess of the
required liquor insurance and shall not contribute with it. ArenaCo shall
maintain the above additional insured coverage (including
Products/Completed Operations) for an additional ten years beyond the
expiration or earlier termination of this Agreement. ArenaCo shall
require Arena Contractor and all other contractors, subcontractors,
vendors, agents, and representatives involved in work or operations at
the Arena to meet the requirements of this section.
(D)

ArenaCo's automobile liability policy shall contain or be endorsed to
contain the City, the Trustee, the Leasehold Mortgagees, and their
respective officers, officials, employees, agents, and volunteers as
additional insureds with respect to liability arising out of the operation of
all owned, non‐owned, leased, and hired vehicles. Additional insured
coverage can be provided in the form of an endorsement to ArenaCo's
insurance (at least as broad as ISO Form CA2048 Designated Insured
Endorsement). For any claims related to automobile liability, the
automobile liability policy shall be primary insurance as respects the City,
the Trustee, the Leasehold Mortgagees, and their respective officers,
officials, employees, agents, and volunteers. Any insurance or self‐
insurance maintained by the City, the Trustee, the Leasehold
Mortgagees, and their respective officers, officials, employees, agents,
and volunteers, shall be excess of the required automobile liability
insurance and shall not contribute with it. ArenaCo shall require Arena
Contractor and all other contractors, subcontractors, vendors, agents,
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and representatives involved in work or operations at the Arena to meet
the requirements of this section.
(E)

All policies for property insurance, pollution insurance, and builder's risk
insurance required under this Agreement shall name ArenaCo, the City,
the Trustee, the Leasehold Mortgagees, and such other Persons who
have an insurable interest in the Arena as "loss payees" to the extent of
their insurable interest in the Arena. The City Rental‐Interruption
Insurance policy shall name the Trustee as the "loss payee" thereunder.

(F)

ArenaCo shall require its insurers to waive rights of subrogation against
the City, the Trustee, the Leasehold Mortgagees, and their respective
officers, officials, employees, agents, or volunteers, which any insurer of
ArenaCo may acquire by virtue of the payment of any loss. ArenaCo shall
obtain any endorsements that may be necessary to effect this waiver of
subrogation. Workers' Compensation policies required under Section 8.1
shall be endorsed with a waiver of subrogation in favor of the City, the
Trustee, the Leasehold Mortgagees, and their respective officers,
officials, employees, agents, and volunteers, for all work performed.
ArenaCo waives any claims against the City, the Trustee, the Leasehold
Mortgagees, and their respective officers, officials, employees, agents,
and volunteers, to the extent such claims are covered by the insurance
required by this Section 8 (or would have been so covered if such
insurance was procured and maintained as required in this Section 8),
and such insurance shall not prohibit the foregoing waiver. ArenaCo shall
require Arena Contractor and all other contractors, subcontractors,
vendors, agents, and representatives involved in work or operations at
the Arena to (i) to obtain such a waiver of subrogation in favor of
ArenaCo, the City, the Trustee, the Leasehold Mortgagees, and their
respective officers, officials, employees, agents, and volunteers, from
their respective insurers, and (ii) to waive any claims against ArenaCo, the
City, the Trustee, the Leasehold Mortgagees, and their respective
officers, officials, employees, agents, and volunteers, to the extent such
claims are covered by the insurance required by this Section 8 (or would
have been so covered if such insurance was procured and maintained as
required in this Section 8), and such insurance shall not prohibit the
foregoing waiver.

(G)

If any coverage required is written on a claims‐made coverage form:
(1)

The retroactive date must be shown, and this date must be before
the execution date of the contract or the beginning of contract
work.
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(2)

Insurance must be maintained and evidence of insurance must be
provided for at least ten years after completion of contract work.

(3)

If coverage is canceled or non‐renewed, and not replaced with
another claims‐made policy form with a retroactive date prior to
the contract effective, or start of work, date, ArenaCo must
purchase extended reporting period coverage for a minimum of
ten years after completion of contract work and require Arena
Contractor and all other contractors, subcontractors, vendors,
agents, and representatives involved in the applicable work or
operations at the Arena to do the same.

(H)

If ArenaCo or any of its contractors, subcontractors, vendors, agents,
representatives, or employees involved in work or operations of the
Arena maintain higher limits than the minimums shown in Section 8.1,
the City, the Trustee, the Leasehold Mortgagees require and shall be
entitled to coverage for the higher limits maintained by such Person(s).
Any available insurance proceeds in excess of the specified minimum
limits of insurance and coverage shall be available to the City, the
Trustee, the Leasehold Mortgagees. ArenaCo shall require Arena
Contractor and all other contractors, subcontractors, vendors, agents,
and representatives involved in work or operations at the Arena to
comply with this section.

(I)

ArenaCo shall ensure that the Products/Completed Operations coverage
in the CGL policy (Section 8.1(B)), the Pollution insurance (Section 8.1(E)),
and the Professional Liability insurance (Section 8.1(G)) remain in effect
for a period of ten years after the expiration or earlier termination of this
Agreement.

8.4
Adjustment. The coverages, policy limits, and deductibles described in this
Section 8 shall be reviewed every five years and may be adjusted if prudent, considering
levels of inflation, risk of loss, premium expenses, and other relevant factors, including
the then practice of other prudent property owners in the vicinity of the Arena and
other prudent owners of Comparable Facilities; provided, however, that the amount of
property damage insurance shall never be less than the Minimum Property Insurance
Coverage.
8.5
Required Insurance Policy Clauses. Each policy of insurance required to be
carried pursuant to the provisions of this Section 8 shall contain (A) a provision that no
act or omission of any of the insureds shall affect or limit the obligation of the insurance
company to pay the amount of any loss sustained, (B) an agreement by the insurer that
such policy shall not be canceled, modified, or denied renewal without at least 30 days'
prior written notice to each Party and all other named or additional insureds (including
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the Trustee), and (C) with respect to property insurance, a waiver of subrogation by the
insurer to any right to recover the amount of any loss resulting from the negligence of
the City, the Trustee, ArenaCo, Leasehold Mortgagees, or any of their contractors,
subcontractors, vendors, agents, representatives, or employees.
8.6
Blanket or Umbrella Policies. The insurance required to be carried by ArenaCo
pursuant to the provisions of this Section 8 may, at ArenaCo's option, be effected by
blanket or umbrella policies issued to ArenaCo covering the Arena and other properties
owned or leased by ArenaCo or Affiliates thereof, provided such policies otherwise
comply with the provisions of this Agreement and provide to the Arena not less than the
specified coverage, including, the specified coverage for all insureds required to be
named as insureds under this Agreement.
8.7
Delivery of Evidence of Insurance. With respect to each and every one of the
insurance policies required to be procured or maintained under the terms of this
Agreement, (A) on or before the date that each such policy is required to be first
procured, (B) at least 30 days before the expiration of any such policy, (C) with respect
to insurance required by Sections 8.1(A) and 8.1(F), prior to the first day of each
Operating Year, and (D) otherwise from time to time upon the City's reasonable request
therefor, ArenaCo shall deliver to the City, the Trustee, and the Leasehold Mortgagees
evidence showing that such insurance (including any endorsements required by this
Agreement) is in full force and effect. Such evidence shall include certificates of
insurance issued by a responsible officer of the issuer of such policies, or in the
alternative, a responsible officer of an agent authorized to bind the named issuer,
setting forth the name of the issuing company, the coverage, limits, deductibles, and the
term thereon. By no later than (i) 30 days after the effective date of any insurance
policy required under this Agreement, ArenaCo shall provide the City, the Trustee, and
the Leasehold Mortgagees with reasonable evidence that premiums have either been
paid in full or, if the premiums are payable in installments, the installments have been
paid to date and (ii) 120 days after the effective date of any issuance policy required
under this Agreement, ArenaCo shall provide the City, the Trustee, and the Leasehold
Mortgagees with a complete copy of such insurance policy and all endorsements
thereto.
8.8
No Insurable Interest in the City's Insurance. Notwithstanding any Applicable
Law or custom to the contrary, no insurable interest is conferred upon ArenaCo under
policies of insurance carried by the City and the City is in no way accountable to
ArenaCo regarding the use of any insurance proceeds arising from any claim.
9.

Damage or Destruction; Condemnation
9.1

Damage; Repair Obligation.
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(A)

In the event of damage to or destruction of the Arena, this Agreement
shall remain in full force and effect and ArenaCo shall repair and restore
the Arena to the Required Restoration Condition as soon as possible after
the date of the damage or destruction, and in any event within 24
months after the date of the damage or destruction (which time shall be
extended by such reasonable time as is commensurate with any
reasonable delays due to Force Majeure Events, adjustment or recovery
of insurance, preparation of plans and specifications, bidding of
contracts, and obtaining the necessary approvals from the City). In
connection with any such repair or restoration, (i) the City shall have the
right to review all construction plans therefor and to participate in the
design and construction process to the same extent and in the same
manner as provided for in the Design and Construction Agreement, and
(ii) ArenaCo shall not approve any material changes in any material
aspect of the Arena as originally constructed without the City's prior
written approval, which shall not be unreasonably withheld, conditioned,
or delayed. The City acknowledges and agrees that changes may be
desired by ArenaCo to upgrade the Arena to the then‐current modern
standards of first‐class home arenas of NBA teams, to comply with NBA
Rules, and the City agrees to cooperate in approving and in permitting all
such changes.

(B)

Notwithstanding anything contained in Section 9.1(A), if the Arena is
damaged or destroyed (i) during the last five years of the Leasehold
Term, and (ii) it is reasonably projected to take longer than 12 months
from the date of the damage or destruction to repair and restore the
Arena to the Required Restoration Condition, then ArenaCo shall have
the right to terminate this Agreement by delivering written notice to the
City within 90 days after the determination that the repair and
restoration of the Arena will take longer than 12 months.

(C)

Notwithstanding anything contained in Section 9.1(A), if the Arena is
damaged or destroyed at any time and the total cost to repair and
restore the Arena to the Required Restoration Condition exceeds the sum
of (i) the insurance proceeds actually received by ArenaCo on account of
the damage or destruction, (ii) the amount of any applicable deductible
or self‐retention amount, (iii) the amount of funds in the Capital Fund at
the time of the damage or destruction, (iv) if insurance does not pay out
insurance proceeds because such damage or destruction resulted from
(1) the gross negligence or willful misconduct of the senior executive
management of ArenaCo or TeamCo or (2) the gross negligence or willful
misconduct of any other employee of ArenaCo or TeamCo provided such
gross negligence or willful misconduct occurred within the scope of such
employee's employment with ArenaCo or TeamCo, the amount of
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insurance proceeds that ArenaCo would have received had such damage
or destruction not resulted from such gross negligence or willful
misconduct, and (v) if ArenaCo failed to satisfy the insurance
requirements of Section 8 to the extent commercially available and not
approved by the City, any insurance proceeds that ArenaCo would have
received but for such failure, then ArenaCo shall have the right to
terminate this Agreement by delivering written notice to the City within
90 days after the determination that the forgoing conditions to such
termination have occurred. Notwithstanding the foregoing, the City may,
by written notice delivered to ArenaCo no later thirty days following
ArenaCo's election to terminate this Agreement pursuant to this Section
9.1(C), elect to pay the amount by which the total cost to repair and
restore the Arena to the Required Restoration Condition exceeds the
amounts set forth in clauses (i) through (v) above. If the City makes such
an election and provides such excess funds in a manner satisfactory to
ArenaCo and its lenders (in their reasonable and good faith discretion),
then this Agreement will not terminate and ArenaCo shall repair and
restore the Arena to the Required Restoration Condition pursuant to
Section 9.1(A) at ArenaCo's cost, provided that (x) the City will be
responsible for paying the excess amounts as described in the preceding
sentence and (y) notwithstanding anything to the contrary contained in
Section 9.1(A) or the Design and Construction Agreement, the City shall
have the right to review and approve all plans and specifications for such
repair and restoration, and all changes thereto (except for plans,
specifications, and changes required by the NBA), which approval shall
not be unreasonably withheld, conditioned, or delayed. In addition, if
ArenaCo is prohibited from repairing the Arena to the Required
Restoration Condition due to a final judgment (taking into account all
appeals) by a court or due to Applicable Law, then ArenaCo shall have the
right, subject to the rights of any Leasehold Mortgagee, to terminate this
Agreement upon written notice to the City.
(D)

If ArenaCo terminates this Agreement pursuant to Section 9.1(B) or 9.1(C)
any such termination shall be without penalty to ArenaCo, including
without loss of any rights by ArenaCo under Section 17. If ArenaCo
exercises the Purchase Option following any such termination pursuant
to Section 9.1(B) or 9.1(C), the provisions of Section 17.5 shall apply. If
ArenaCo does not exercise the Purchase Option following any such
termination pursuant to Section 9.1(B) or 9.1(C), the City may, by written
notice delivered to ArenaCo no later 30 days following the expiration of
the Purchase Option, require ArenaCo, at ArenaCo's sole expense, to tear
down and remove, prior to the termination of this Agreement, all
portions of the Arena that were damaged or destroyed, including the
debris resulting therefrom, and to otherwise clean and restore the area
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affected by such casualty to a level and clean condition; provided,
however, ArenaCo shall not be obligated to incur any expenses in
connection with such demolition and debris removal in excess of (i) the
amount of insurance proceeds that are available therefor (except to the
extent insurance proceeds are unavailable because (x) ArenaCo failed to
satisfy the insurance requirements of Section 8 to the extent
commercially available and not approved by the City, or (y) if insurance
does not pay out insurance proceeds because the damage or destruction
resulted from the gross negligence or willful misconduct of ArenaCo or
TeamCo), plus (ii) all amounts in the Capital Fund at the time of such
casualty.
9.2
Insurance Proceeds. Any insurance proceeds paid under any property insurance
for the Arena required to be maintained pursuant to Section 8 as a result of damage or
destruction of the Arena (expressly excluding any insurance proceeds payable under the
City Rental‐Interruption Insurance, which proceeds shall be paid one hundred percent
(100%) to the Trustee) shall be deposited with the Depository, to act as escrow agent.
The funds held in escrow shall be administered and disbursed pursuant to the terms of a
commercially reasonable escrow agreement, mutually acceptable to the Parties, the
Trustee, and the Leasehold Mortgagees, which escrow agreement shall provide for the
allocation and distribution of such proceeds as follows:
(A)

Agreement Terminated. If this Agreement is terminated pursuant to the
provisions of Section 9.1:
(1)

If the damage or destruction of the Arena occurs prior to
there being any amount outstanding under the City
Financing, then (i) first, one hundred percent to pay the
aggregate outstanding amounts of the Leasehold
Mortgages and the Mezzanine Financing, respectively,
until the full repayment of the aggregate outstanding
amounts of the Leasehold Mortgages and the Mezzanine
Financing and (ii) second, (x) if ArenaCo exercises its
Purchase Option or if ArenaCo is not permitted to exercise
its Purchase Option because the City Financing remains
outstanding, the remainder to ArenaCo (subject to the
rights of Leasehold Mortgagee under any Leasehold
Mortgage) or (y) if ArenaCo does not otherwise exercise its
Purchase Option, (I) to ArenaCo to the extent the City
requires ArenaCo to perform the work set forth in Section
9.1(D) and (II) the remainder to the City; or

(2)

If the damage or destruction of the Arena occurs after any
amounts are outstanding under the City Financing, then:
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(B)

(a)

First, (i) fifty percent (50%) to the Trustee to pay
the outstanding amount of the City Financing and
(ii) fifty percent (50%) to the Leasehold Mortgagees
and the Mezzanine Lenders to pay the aggregate
outstanding amounts of the Leasehold Mortgages
and the Mezzanine Financing, respectively, which
"50/50" distributions shall continue until the earlier
to occur of (x) the earlier to occur of (I) the full
repayment of the outstanding amount of the City
Financing or (II) the distributions made to the
Trustee under this Section 9.2(A)(2)(a) equal
$325,000,000, or (y) the full repayment of the
aggregate outstanding amounts of the Leasehold
Mortgages and the Mezzanine Financing; then

(b)

Second, one hundred percent (100%) to either (i)
the Trustee, if subclause (y) of Section 9.2(A)(2)(a)
is triggered, until the earlier to occur of (I) the full
repayment of the outstanding amount of the City
Financing or (II) the aggregate distributions made
to the Trustee under Section 9.2(A)(2)(a) and this
Section 9.2(A)(2)(b) equal $325,000,000 or (ii) the
Leasehold Mortgagees and the Mezzanine Lenders,
if subclause (x) of Section 9.2(A)(2)(a) is triggered,
until the full repayment of the aggregate
outstanding amounts of the Leasehold Mortgages
and the Mezzanine Financing; then

(c)

Third, (i) if ArenaCo exercises its Purchase Option
or if ArenaCo is not permitted to exercise its
Purchase Option because the City Financing
remains outstanding, the remainder to ArenaCo
(subject to the rights of Leasehold Mortgagee
under any Leasehold Mortgage) or (ii) if ArenaCo
does not otherwise exercise its Purchase Option,
(x) to ArenaCo to the extent the City requires
ArenaCo to perform the work set forth in Section
9.1(D) and (y) the remainder to the City.

Agreement Not Terminated. If this Agreement is not terminated
pursuant to the provisions of Section 9.1, (i) first, to pay for costs to
repair or restore the Arena pursuant to the provisions of Section 9.1 and
(ii) second, the remainder to ArenaCo (subject to the rights of Leasehold
Mortgagee under any Leasehold Mortgage).
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9.3

Condemnation.
(A)

Total Condemnation. In the event of any Condemnation Action, other
than a temporary taking, that prevents the use or occupancy of any
portion of the Arena that is reasonably necessary for the playing,
exhibiting, or viewing of Home Games, then, subject to ArenaCo's rights
under Section 17 (which survive the termination of this Agreement),
ArenaCo shall have the right to terminate this Agreement by delivering
written notice to the City within 90 days after the Condemnation Action
becomes final (including all applicable appeals). If this Agreement is so
terminated, any such termination shall be without penalty to ArenaCo or
the City.

(B)

Partial Condemnation. If ArenaCo does not have a right to terminate this
Agreement as a result of a Condemnation Action or elects not to do so,
ArenaCo will use commercially reasonable efforts to, at no cost to City, as
promptly as practicable and in any event within 12 months after such
Condemnation Action, repair and restore any damage to the Arena
resulting from such Condemnation Action to the Required Restoration
Condition (which time shall be extended by such reasonable time as is
commensurate with any reasonable delays due to Force Majeure Events,
adjustment or recovery of insurance, preparation of plans and
specifications, bidding of contracts, and obtaining the necessary
approvals from the City).

(C)

Proceedings. To the maximum extent permitted by Applicable Law,
ArenaCo and the City each shall have the right, at its own expense, to
appear in any Condemnation Action and to participate in any and all
hearings, trials, and appeals relating thereto even if this Agreement has
been terminated. The Trustee and each Leasehold Mortgagee shall also
be entitled to appear and participate in any Condemnation Action and in
any and all hearings, trials, and appeals relating thereto even if this
Agreement has been terminated.
Neither Party shall settle or
compromise any right of the other Party to receive a Condemnation
Award without the prior written consent of the other Party and (i) with
respect to the City's rights, the prior written consent of the Trustee and
(ii) with respect to ArenaCo's rights, the prior written consent of each
Leasehold Mortgagee. Subject to the other provisions of this Section 9.3,
in any Condemnation Action ArenaCo and the City shall each have the
right to assert a claim for any Condemnation Awards for (x) the value of
Arena and the Arena Land, (y) the loss in value of its rights under this
Agreement as if this Agreement had not terminated, and (z) any other
damages to which the City or ArenaCo, as applicable, may be entitled
under Applicable Law.
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9.4
Condemnation Award. Any Condemnation Awards shall be deposited with the
Depository, to act as escrow agent. The funds held in escrow shall be administered and
disbursed pursuant to the terms of a commercially reasonable escrow agreement,
mutually acceptable to the Parties, the Trustee, and the Leasehold Mortgagees, which
escrow agreement shall provide for the allocation and distribution of such
Condemnation Awards as follows (notwithstanding any allocations of the Condemnation
Awards made by the applicable Governmental Authority):
(A)

Agreement Terminated. If this Agreement is terminated pursuant to the
provisions of Section 9.3:
(1)

If the Condemnation Award is paid prior to there being any
amount outstanding under the City Financing, then, (i)
first, one hundred percent to pay the aggregate
outstanding amounts of the Leasehold Mortgages and the
Mezzanine Financing, respectively, until the full repayment
of the aggregate outstanding amounts of the Leasehold
Mortgages and the Mezzanine Financing, and (ii) second,
(x) if ArenaCo exercises its Purchase Option or if ArenaCo
is not permitted to exercise its Purchase Option because
the City Financing remains outstanding, the remainder to
ArenaCo (subject to the rights of Leasehold Mortgagee
under any Leasehold Mortgage) or (y) if ArenaCo does not
otherwise exercise its Purchase Option, (I) to ArenaCo to
the extent the City requires ArenaCo to perform the work
set forth in Section 9.1(D) and (II) the remainder to the
City; or

(2)

If the Condemnation Award is paid after any amounts are
outstanding under the City Financing, then:
(a)

First, (i) fifty percent (50%) to the Trustee to pay
the outstanding amount of the City Financing and
(ii) fifty percent (50%) to the Leasehold Mortgagees
and the Mezzanine Lenders to pay the aggregate
outstanding amounts of the Leasehold Mortgages
and the Mezzanine Financing, respectively, which
"50/50" distributions shall continue until the earlier
to occur of (x) the earlier to occur of (I) the full
repayment of the outstanding amount of the City
Financing or (II) the distributions made to the
Trustee under this Section 9.4(A)(2)(a) equal
$325,000,000, or (y) the full repayment of the
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aggregate outstanding amounts of the Leasehold
Mortgages and the Mezzanine Financing; then

(B)

(b)

Second, one hundred percent (100%) to either (i)
the Trustee, if subclause (y) of Section 9.4(A)(2)(a)
is triggered, until the earlier to occur of (I) the full
repayment of the outstanding amount of the City
Financing or (II) the aggregate distributions made
to the Trustee under Section 9.4(A)(2)(a) and this
Section 9.4(A)(2)(b) equal $325,000,000 or (ii) the
Leasehold Mortgagees and the Mezzanine Lenders,
if subclause (x) of Section 9.4(A)(2)(a) is triggered,
until the full repayment of the aggregate
outstanding amounts of the Leasehold Mortgages
and the Mezzanine Financing; then

(c)

Third, (i) if ArenaCo exercises its Purchase Option
or if ArenaCo is not permitted to exercise its
Purchase Option because the City Financing
remains outstanding, the remainder to ArenaCo
(subject to the rights of Leasehold Mortgagee
under any Leasehold Mortgage) or (ii) if ArenaCo
does not otherwise exercise its Purchase Option,
the remainder to the City.

Agreement Not Terminated. If this Agreement is not terminated
pursuant to the provisions of Section 9.3, (i) first, to pay for costs to
repair and restore the Arena pursuant to the provisions of Section 9.3
and (ii) then, to the Parties pursuant to any allocations of the
Condemnation Awards between the Parties made by the applicable
Governmental Authority.

9.5
Special Qualification. Notwithstanding anything to the contrary set forth in this
Section 9, the City's rights under this Agreement (including to any amounts set forth in
Sections 9.2 or 9.4) are subject to ArenaCo's rights under Section 17 and shall not affect
in any way ArenaCo's rights under Section 17 (which rights survive the expiration or
earlier termination of this Agreement).
9.6
Prompt Notice. If either Party becomes aware of any damage or destruction of
the Arena Land or the Arena, or any actual, contemplated, or threatened Condemnation
Action, then such Party shall promptly notify the other Party and the Leasehold
Mortgagee.
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9.7
Survival. This Section 9 survives the expiration or earlier termination of this
Agreement, but only insofar as such provisions relate to any damage or destruction of
the Arena (or insurance proceeds therefrom) or Condemnation Action (or
Condemnation Award therefrom) that arose prior to the expiration or earlier
termination of this Agreement.
10.

Representations, Warranties, and Covenants
10.1 Representations and Warranties of ArenaCo. ArenaCo represents and warrants
to the City that, as of the Effective Date:
(A)

Organization. ArenaCo is a limited liability company duly organized and
validly existing under the laws of the State of Delaware. ArenaCo has all
requisite power and authority to enter into this Agreement.

(B)

Authorization; No Violation. The execution, delivery and performance by
ArenaCo of this Agreement have been duly authorized by all necessary
action, will not violate the organizational documents of ArenaCo and will
not result in the breach of, or constitute a default under, any material
agreement to which ArenaCo is a party or by which ArenaCo or its
material assets may be bound or affected. This Agreement has been duly
executed and delivered by ArenaCo and constitutes valid and binding
obligations of ArenaCo.

(C)

No Conflicts. This Agreement is not prohibited by and does not conflict
with any judgments or decrees to which ArenaCo is a party or is
otherwise subject.

(D)

Litigation. No suit is pending or, to the knowledge of ArenaCo,
threatened against ArenaCo that could reasonably be expected to have a
material adverse effect upon ArenaCo's performance under this
Agreement or the financial condition or business of ArenaCo. There are
no outstanding judgments against ArenaCo that would have a material
adverse effect upon its assets, properties, or franchises.

(E)

No Broker's Fees or Commissions. ArenaCo has not incurred or created
any liabilities or claims for broker's commissions or finder's fees in
connection with the negotiation, execution or delivery of this Agreement.

10.2 Representations and Warranties of the City. The City represents and warrants
to ArenaCo that, as of the Effective Date:
(A)

Organization. The City is a municipal corporation duly organized and
validly existing under the laws of the State of California. The City has all
requisite power and authority to enter into this Agreement.
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(B)

Authorization; No Violation. The execution, delivery, and performance by
the City of this Agreement have been duly authorized by all necessary
action, will not violate the organizational documents of the City and will
not result in the breach of, or constitute a default under, any material
agreement to which the City is a party (including the City Financing
Documents) or by which the City or its material assets may be bound or
affected. This Agreement has been duly executed and delivered by the
City and constitutes valid and binding obligations of the City.

(C)

No Conflicts. This Agreement is not prohibited by and does not conflict
with any judgments or decrees to which the City is a party or is otherwise
subject.

(D)

Litigation. No suit is pending or, to the knowledge of the City, threatened
against the City that could reasonably be expected to have a material
adverse effect upon the City's performance under this Agreement, the
Arena Land, the Arena, or the financial condition or business of the City
other than as set forth on Schedule 10.2(D). There are no outstanding
judgments against the City that would have a material adverse effect
upon the Arena, the Arena Land, or the City's ability to perform its
obligations under this Agreement.

(E)

No Broker's Fees or Commissions. The City has not incurred or created
any liabilities or claims for broker's commissions or finder's fees in
connection with the negotiation, execution, or delivery of this
Agreement.

(F)

No Restrictions. Use of the Arena Land for a multipurpose entertainment
and sports center and related uses as contemplated by this Agreement
and the Team Agreement is permitted under the zoning ordinances and
land use classifications of the City.

10.3 Mutual Covenants. Commencing with the Effective Date, each Party covenants
and agrees to the other Party as follows:
(A)

Additional Documents and Approval. Each Party, whenever and as often
as it shall be reasonably requested to do so by the other Party, shall
execute or cause to be executed any further documents, take any further
actions, and grant any further approvals as may be necessary in order to
consummate the transactions provided for in this Agreement.

(B)

Financing Assurances. Each Party shall provide the other Party with
reasonable‐and‐customary further assurances in connection with the
other Party's financing related to the Arena. These further assurances
include reasonable and customary certificates and opinions concerning
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the due authorization, execution, and enforceability of the Project
Agreements; and certificates concerning the accuracy of information
about the Party. In addition, each Party shall respond to reasonable
inquiries from the other Party's lenders or underwriters in connection
with the other Party's financing related to the Arena.
(C)

Notice of Matters. Should ArenaCo or the City receive knowledge about
any matter that may constitute a breach of any of its representations,
warranties, or covenants set forth in this Agreement, it shall promptly
notify the other Party of the same in writing.

10.4 Non‐Participation. Commencing with the Effective Date, neither the City nor
any Affiliate of the City shall, without the prior written consent of ArenaCo, design,
develop, construct, fund, provide economic or tax incentives to, or participate in the
design, development, construction, or financing of, any new indoor or covered
entertainment or sports facility that (A) could reasonably be expected to compete with
the Arena for the booking of non‐TeamCo Events and (B) seats or will seat more than
5,000 individuals; provided, that the foregoing provisions shall not apply to (i) any hotel
or convention ballrooms or meeting rooms; (ii) any facility with a retractable roof that
serves (or is expected to serve) as the home venue for a Major League Baseball,
National Football League, or Major League Soccer team; or (iii) the City's review and
approval of entitlements for any new indoor or covered entertainment or sports facility
proposed by any third‐party that does not otherwise violate this Section 10.4. The
Parties expressly acknowledge and agree that the restrictions contained in this Section
10.4 will not restrict the City's licensing or permitting of the City's billboards (including
digital billboards) or other City signage to any third parties in accordance with any
Applicable Law of general applicability in effect now or enacted in the future, even if
such third parties are designing, developing, constructing, or financing a project that
could reasonably be expected to compete with the Arena.
11.

Default and Remedies
11.1 ArenaCo Default. Each of the following events will, unless otherwise expressly
agreed by the City in writing, constitute an "ArenaCo Default" under this Agreement:
(A)

Any failure by ArenaCo to pay the Annual Fee within 15 days after receipt
of written notice from the City of failure to pay such Annual Fee when
due.

(B)

ArenaCo materially breaches or fails to comply with any material
provision of this Agreement applicable to ArenaCo other than the
obligation to pay the Annual Fee, and such breach or noncompliance
continues for a period of 60 days after written notice thereof by the City
to ArenaCo; or, if such breach or noncompliance cannot reasonably be
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cured within such 60‐day period, ArenaCo does not commence to cure
such breach or noncompliance within such 60‐day period or, after
commencing to cure such breach or noncompliance, does not thereafter
pursue such cure in good faith to completion.
(C)

Except as otherwise permitted under Section 16, the Leasehold Estate is
taken upon execution or by other process of law attached against
ArenaCo, or is subject to any attachment by any creditor or claimant
against ArenaCo and such attachment is not discharged or disposed of
within 90 days after levy.

(D)

ArenaCo files a petition in bankruptcy or insolvency, or for reorganization
or arrangement under any Applicable Laws related to bankruptcy or
insolvency, or voluntarily takes advantage of any such Applicable Laws by
answer or otherwise, or dissolves or makes a general assignment for the
benefit of creditors, or involuntary proceedings under any such
Applicable Laws or for the dissolution of ArenaCo are instituted against
ArenaCo, or a receiver or trustee is appointed for the Arena or for all or
substantially all of ArenaCo's property, and such involuntary proceedings
are not dismissed or such receivership or trusteeship vacated within 90
days after such institution or appointment.

11.2 City's Remedies. If any ArenaCo Default occurs, the City shall have the right, at
the City's election, subject to the rights of Leasehold Mortgagees, if any, under Section
16, to exercise any one or more of the remedies described below. Exercise of any of
such remedies shall not prevent the concurrent or subsequent exercise of any other
remedy provided for in this Agreement or otherwise available to the City at law or in
equity, except as otherwise expressly stated in this Agreement.
(A)

The City may, at the City's option but without obligation to do so, and
without releasing ArenaCo from any obligations under this Agreement,
make any payment or take any action as the City deems necessary or
desirable to cure any ArenaCo Default in such manner and to such extent
as the City in good faith deems necessary or desirable. ArenaCo shall pay
the City, upon demand, all reasonable advances, costs, and expenses of
the City in connection with making any such payment or taking any such
action, including reasonable attorneys' fees, together with interest on all
such amounts at the Default Rate from the date of payment of any such
advances, costs, and expenses by the City.

(B)

The City may sue ArenaCo for and obtain damages, specific performance,
other equitable relief, or any combination of the foregoing; provided,
however, that the City may not terminate this Agreement for an ArenaCo
Default except as provided in Section 11.2(C).
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(C)

If the City prevails on any suit brought under Section 11.2(B), obtains a
judgment for damages, specific performance, other equitable relief, or
any combination of the foregoing, and ArenaCo either (i) fails to pay such
damages within ten days after such judgment (including all applicable
appeals thereto) becomes final, or (ii) fails to otherwise comply with such
judgment within the time periods set forth therein or, if no time periods
are set forth therein, within a reasonable period of time after such
judgment (including all applicable appeals thereto) becomes final but,
subject to Force Majeure Events, in no event more than 120 days after
such judgment (including all applicable appeals thereto) becomes final,
then the City may, by written notice to ArenaCo and the Leasehold
Mortgagees (x) terminate this Agreement, which termination shall be
effective on the date specified in such notice (which date may not be
earlier than 30 days after the date of such notice or, if such notice is
given during, or within 30 days prior to the commencement of, a
Basketball Season (as defined in the Team Agreement), ten Business Days
after the end of such Basketball Season) and following receipt of such
notice, ArenaCo shall vacate the Arena on or before the effective date
thereof, failing which, the City may institute dispossessory proceedings,
or (y) if the ArenaCo Default for which the judgment was obtained relates
to a material breach of Section 4.3, the City may, at the City's option,
require ArenaCo to engage a new management company to operate and
manage the Arena, which management company must (1) have at least
five years' experience in operating and managing at least three other
multipurpose entertainment and sports centers that serve as the home
venue of an NBA team and (2) be approved by the City and the First
Leasehold Mortgagee (such approval not to be unreasonably withheld,
conditioned, or delayed).

11.3 City Event of Default. Unless otherwise expressly agreed by ArenaCo in writing,
it shall be a "City Event of Default" under this Agreement if the City materially breaches
or fails to comply with any material provision of this Agreement applicable to the City,
and such breach or noncompliance continues for a period of 60 days after written notice
thereof by ArenaCo to the City; or, if such breach or noncompliance cannot reasonably
be cured within such 60‐day period, the City does not commence to cure such breach or
noncompliance within such 60‐day period or, after commencing to cure such breach or
noncompliance, does not thereafter pursue such cure in good faith to completion.
11.4 ArenaCo's Remedies. If any City Event of Default occurs, ArenaCo shall have the
right, at ArenaCo's election, subject to the rights of Leasehold Mortgagees, if any, under
Section 16, to exercise any one or more of the remedies described below. Exercise of
any of such remedies shall not prevent the concurrent or subsequent exercise of any
other remedy provided for in this Agreement or otherwise available to ArenaCo at law
or in equity, except as otherwise expressly stated in this Agreement.
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(A)

ArenaCo may, at ArenaCo's option but without obligation to do so, and
without releasing the City from any obligations under this Agreement,
make any payment or take any action as ArenaCo deems necessary or
desirable to cure any City Event of Default in such manner and to such
extent as ArenaCo in good faith deems necessary or desirable. The City
shall pay ArenaCo, upon demand, all reasonable advances, costs, and
expenses of ArenaCo in connection with making any such payment or
taking any such action, including reasonable attorneys' fees, together
with interest on all such amounts at the Default Rate from the date of
payment of any such advances, costs, and expenses by ArenaCo.

(B)

ArenaCo may sue the City for and obtain damages, specific performance,
other equitable relief, or any combination of the foregoing; provided,
however, that ArenaCo may not terminate this Agreement for a City
Event of Default, except as provided in Section 11.4(D).

(C)

If ArenaCo prevails on any suit brought under Section 11.4(B), obtains a
judgment for damages, and the City fails to pay such damages within ten
days after such judgment (including all applicable appeals thereto)
becomes final, then ArenaCo may off‐set the amount of such unpaid
judgment against the next installment(s) of the Annual Fee payable under
this Agreement until such judgment has been paid in full.

(D)

If ArenaCo prevails on any suit brought under Section 11.4(B) with
respect to a material breach of the City's covenant of quiet enjoyment set
forth in Section 14, obtains a judgment for specific performance, and the
City fails to comply with such judgment within the time periods set forth
therein or, if no time periods are set forth therein, within a reasonable
period of time after such judgment (including all applicable appeals
thereto) becomes final but, subject to Force Majeure Events, in no event
more than 120 days after such judgment (including all applicable appeals
thereto) becomes final, ArenaCo may, subject to the rights of Leasehold
Mortgagee, if any, terminate this Agreement by written notice to the
City, which termination shall be effective on the date specified in such
notice (but not less than 30 days after the date of such notice).
ArenaCo's rights under Section 17 will survive any termination of this
Agreement by ArenaCo pursuant to this Section 11.4(D).

11.5 Waiver. The Parties hereby waive any and all rights to consequential, punitive,
or exemplary damages for an ArenaCo Default or a City Event of Default, as the case
may be.
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12.

Title; Surrender
12.1 Title.
ArenaCo acknowledges and agrees that, upon the Leasehold
Commencement Date and for the remainder of the Leasehold Term, and subject to
ArenaCo's Purchase Option, the City will own and have title (free and clear of any liens,
encumbrances, or security interests, other than those matters of record affecting the
Arena Land as of the Effective Date, the leasehold interests set forth in the Site Lease
and the Project Lease, and such additional matters as described in the Project
Agreements) to the Arena Land, the Arena, and all improvements that are now or
hereafter permanently fixed to the Arena Land or to the Arena, notwithstanding the fact
that the same may have been, or may be, as appropriate, acquired, financed, installed,
or placed on the Arena Land or in the Arena by ArenaCo.
12.2 Surrender. Subject to Section 9.1(D), upon the expiration of the Leasehold Term
or earlier termination of this Agreement, if ArenaCo has, but does not exercise, the
Purchase Option pursuant to Section 17, then ArenaCo shall, on or before the Expiration
Date or earlier termination, as the case may be, peaceably and quietly leave, surrender,
and yield to the City (i) the Arena and the Arena Land, free of subtenancies, in a
reasonably clean condition and free of debris and otherwise in the condition required
under this Agreement (including the requirements of Section 4.3), (ii) all keys and codes
for the Arena, and (iii) all plans and specifications, operating manuals, computer
programs and software, and other personal property, tangible or intangible, used in
connection with the operation or management of the Arena or the systems within the
Arena (to the extent, in the case of any third party's personal property, the same are in
the possession or control of ArenaCo or any of its Affiliates). ArenaCo shall remove or
cause to be removed at or prior to the Expiration Date any personal property of
ArenaCo, TeamCo, or any of ArenaCo's other sublicensees or Concessionaires to the
extent the same are not used in connection with the operation or management of the
Arena or the systems within the Arena and shall repair, at ArenaCo's sole cost and
expense, any damage to the Arena or the Arena Land caused by ArenaCo's removal of
such personal property. To the extent ArenaCo fails to surrender the Arena and the
Arena Land to the City in the condition required by this Section 12.2, the City shall have
the right (in additional to all other rights and remedies under this Agreement), but not
the obligation, to put the Arena and the Arena Land in such condition and ArenaCo shall
reimburse the City promptly upon demand for any costs incurred by the City with
respect thereto (including any costs incurred by the City with respect to removal,
transportation, or storage of abandoned items of personal property).

13.

Indemnification
13.1 ArenaCo. To the extent permitted by Applicable Law, ArenaCo agrees to
indemnify and hold harmless the City and the Leasehold Mortgagee, and their
respective officers, agents, and employees from and against any and all liabilities,
damages, suits, claims, and judgments of any nature (including reasonable attorneys'
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fees and expenses) ("Losses") arising from or in connection with ArenaCo's, or
ArenaCo's Affiliates, or their respective agents', contractors', employees', licensees', or
invitees', use of the Arena or the Arena Land, except (A) to the extent such Losses arise
from matters for which the City is required to indemnify ArenaCo pursuant to Section
13.2 or (B) if such Losses were caused by the sole negligence of the City.
13.2 The City. To the extent permitted by Applicable Law, the City agrees to
indemnify and hold harmless ArenaCo, its Affiliates and their owners, its officers, agents,
and employees from and against any and all Losses arising from or in connection with
(A) any City Event, except to the extent caused by the gross negligence or willful
misconduct of ArenaCo or (B) the City's gross negligence or willful misconduct.
13.3 Procedures. If any Person that is entitled to indemnification for Losses under
this Section 13 (the "Indemnitee") discovers or has actual notice of such Losses, the
Indemnitee shall, within 20 days, notify (or cause to be notified) the Party that is liable
therefor under this Section 13 (the "Indemnifying Party") in writing thereof together
with a statement of such information respecting such matter as the Indemnitee then
has; provided, however, the failure to notify the Indemnifying Party shall not relieve the
Indemnifying Party from any liability that it may have to the Indemnitee except and
solely to the extent that such failure or delay in notification shall have adversely
affected the Indemnifying Party's ability to defend against, settle, or satisfy any such
Losses. The Indemnifying Party shall be entitled, at its cost and expense, to appoint
counsel ("Defense Counsel") to defend any such Losses by all appropriate legal
proceedings provided the Indemnifying Party shall have first notified the Indemnitee of
the Indemnifying Party's intention to do so within 20 days after the Indemnifying Party's
receipt of such notice from the Indemnitee. If the Indemnitee elects to join in any
defense of Losses (which shall be at the Indemnitee's sole cost and expense), the
Indemnifying Party shall have full authority to determine all action to be taken with
respect thereto. If, after such opportunity, the Indemnifying Party elects not to defend
such Losses, the Indemnitee shall have the right to appoint Defense Counsel to conduct
the defense of such Losses in good faith, which defense will be vigorously and diligently
prosecuted by the Indemnitee to a final conclusion or, with the consent of the
Indemnifying Party (which shall not be unreasonably withheld, conditioned, or delayed),
settlement, and the Indemnifying Party shall be bound by such final conclusion or
approved settlement. If required by the Indemnifying Party, the Indemnitee shall
cooperate fully with the Indemnifying Party and the Indemnifying Party's attorneys in
contesting any such Losses or, if appropriate, in making any counterclaim or cross
complaint against the Person asserting the Losses against the Indemnitee, but the
Indemnifying Party will reimburse the Indemnitee for any expenses incurred by the
Indemnitee in so cooperating. The Indemnifying Party shall pay to the Indemnitee in
cash all amounts to which the Indemnitee may become entitled by reason of the
provisions of this Section 13, such payment to be made within 30 days after such
amounts are finally determined either by mutual agreement or by non‐appealable
judgment of a court of competent jurisdiction. Notwithstanding that the Indemnifying
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Party is actively conducting a defense or contest of any Losses against the Indemnitee,
such Losses may be settled, compromised or paid by the Indemnitee without the
consent of the Indemnifying Party; provided, however, that if such action is taken
without the Indemnifying Party's consent, the Indemnifying Party's obligations with
respect thereto shall be terminated, and the Indemnifying Party shall have no obligation
to the Indemnitee. If the Indemnifying Party elects to defend such Losses, the
Indemnifying Party shall have the right to conduct the defense of such Losses in good
faith and settle the Losses in good faith without the prior consent of the Indemnitee so
long as such settlement or compromise (A) does not cause the Indemnitee to incur any
present or future material cost, expense, obligation or liability of any kind or nature, (B)
does not require any admission or action or forbearance from action by the Indemnitee,
and (C) the Indemnitee is released from all Losses.
13.4 Survival. The obligations contained in this Section 13 will survive the expiration
or earlier termination of this Agreement but only with respect to an event that may give
rise to Losses that occur prior to such termination.
14.
Covenant of Quiet Enjoyment. So long as ArenaCo performs in all material respects its
obligations under this Agreement, the City shall do nothing (other than the acts permitted or
required by this Agreement) that will prevent ArenaCo or its licensees, guests, or invitees from
peaceably and quietly enjoying, using, and occupying the Arena in the manner described in this
Agreement, and the City shall defend ArenaCo's quiet enjoyment, use, and occupancy of the
Arena in the manner described in this Agreement against the claims of all Persons claiming by,
under, or through the City.
15.

Estoppel Certificate; Memorandum of Agreement
15.1 Estoppel Certificate. Each of the Parties shall, upon the reasonable request of
the other (or any current or prospective source of financing for the City, ArenaCo, or any
of their Affiliates or any transferee or assignee), and in each case within ten Business
Days after the other Party has requested it, execute and deliver to the appropriate
Persons a certificate in recordable form stating:
(A)

That this Agreement is unmodified and is in full force and effect (or, if
there have been modifications, that this Agreement is in full force and
effect as modified and stating the modifications or, if this Agreement is
not in full force and effect, that such is the case);

(B)

That, to the knowledge of the Party providing the certificate, there are no
defaults by it or the other Party under this Agreement (or specifying each
such default as to which it may have knowledge);

(C)

The Effective Date, the Leasehold Commencement Date, and the then‐
current Expiration Date;
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15.2

(D)

The date(s) to which any financial obligation of the Party has been paid
under this Agreement;

(E)

To the knowledge of the Party providing the certificate, whether there
are any counterclaims against the enforcement of any Party's obligations
under this Agreement; and

(F)

Any other matters reasonably requested.

Memorandum of Agreement.
(A)

Recordation. At any time ArenaCo may cause a memorandum of this
Agreement or any amendment hereto to be recorded in the recorder's
office for the County of Sacramento and the Parties shall each pay and
discharge fifty percent (50%) of costs, fees, and taxes in connection
therewith. The initial form of such memorandum shall be as set forth in
Exhibit E attached hereto, and upon any amendment to this Agreement,
the form of the memorandum of amendment shall be subject to the
approval of the City (not to be unreasonably withheld, conditioned, or
delayed) prior to the recordation thereof, and the City shall sign such
memorandum when so requested by ArenaCo.

(B)

Release of Memorandum of Agreement.
(1)

ArenaCo shall, at its cost, execute and record a release of any such
memorandum within ten Business Days after the expiration of
ArenaCo's Purchase Option under Section 17 without the exercise
thereof by ArenaCo, which release shall include language whereby
ArenaCo acknowledges that the Purchase Option has terminated
and ArenaCo quitclaims to the City all rights of ArenaCo in and to
the Arena Land.

(2)

If ArenaCo fails to execute and record the release of any such
memorandum of this Agreement as described in Section
15.2(B)(1), then, provided there is no dispute between the Parties
at the time regarding the termination of the Purchase Option, the
City may, after providing ArenaCo and the First Leasehold
Mortgagee not less than ten Business Days' prior written notice
thereof, unilaterally execute and record a release of any such
memorandum. In addition, the City may, after providing ArenaCo
and the First Leasehold Mortgagee not less than ten Business
Days' prior written notice thereof, unilaterally execute and record
a release of any such memorandum if this Agreement is
terminated pursuant to Section 11.2(C) of this Agreement or
Sections 7.2(A), 7.2(B), 7.2(E), 7.2(F), or 7.2(G) of the
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Comprehensive Agreement. Any third party may rely on any such
release unilaterally executed and recorded by the City.
16.

Leasehold Mortgages
16.1 Right to Obtain Leasehold Mortgages. Notwithstanding anything to the
contrary contained in this Agreement, ArenaCo shall have the right, without the City's
consent, to execute and deliver one or more Leasehold Mortgages encumbering the
Leasehold Estate or the direct or indirect ownership interests in ArenaCo at any time
and from time to time provided that (A) no such Leasehold Mortgage shall encumber
the Fee Estate or the leasehold interests set forth in the Site Lease or the Project Lease,
(B) the proceeds from the debt secured by such Leasehold Mortgage will not be used for
purposes other than the negotiation of all Project Agreements, the design,
development, construction, financing, management, maintenance, repair, replacement,
leasing, or operation of the Arena or in connection with the acquisition of the Arena
Land and the refinancing of mortgage loans related thereto, and (C) each Leasehold
Mortgagee must be an Institutional Lender. The City shall not be required to join in or
subordinate the Fee Estate or the leasehold interests set forth in the Site Lease or the
Project Lease to any Leasehold Mortgage and no such Leasehold Mortgage shall extend
to or affect the Fee Estate. Each Leasehold Mortgage shall provide that the Leasehold
Mortgagee shall send to the City copies of all notices of default sent to ArenaCo in
connection with the Leasehold Mortgage or the debt secured thereby, provided that the
failure to provide any such notice shall not affect the validity of the notice as against
ArenaCo.
16.2 Effect of a Leasehold Mortgage. Notwithstanding anything to the contrary in
this Agreement, ArenaCo's making of a Leasehold Mortgage shall not be deemed to
constitute an Assignment of the Leasehold Estate, nor shall any Leasehold Mortgagee,
as such, or in the exercise of its rights under this Agreement, be deemed to be an
assignee or transferee or mortgagee in possession of the Leasehold Estate so as to
require such Leasehold Mortgagee, as such, to assume or otherwise be obligated to
perform any of ArenaCo's obligations under this Agreement except when, and then only
for so long as, such Leasehold Mortgagee has acquired ownership and possession of the
Leasehold Estate pursuant to a Foreclosure Event (as distinct from its rights under this
Agreement to cure defaults or exercise Mortgagee's Cure Rights). No Leasehold
Mortgagee (or other Person acquiring the Leasehold Estate pursuant to a Foreclosure
Event) shall have any liability beyond its interest in this Agreement nor shall Leasehold
Mortgagee (or any person acquiring the Leasehold Estate pursuant to a Foreclosure
Event under a Leasehold Mortgage) be liable under this Agreement unless and until such
time as it becomes the owner of the Leasehold Estate. Without further notice to or
consent from the City, the City recognizes and agrees that a Leasehold Mortgagee may
acquire directly, or may cause its assignee, nominee, or designee to acquire, the
Leasehold Estate through a Foreclosure Event and such party shall enjoy all the rights
ARENA MANAGEMENT, OPERATIONS, AND LEASE AGREEMENT
58

244 of 885

and protections granted to Leasehold Mortgagee under this Agreement with the same
force and effect as if such party were the Leasehold Mortgagee itself.
16.3 Foreclosure; Further Assignment. Notwithstanding anything to the contrary in
this Agreement, any Foreclosure Event, or any exercise of rights or remedies under any
Leasehold Mortgage, shall not be deemed to violate this Agreement or require the
consent of the City. If a Leasehold Mortgagee or a successor or assignee of a Leasehold
Mortgagee, or an Affiliate thereof acquires ArenaCo's Leasehold Estate following a
Foreclosure Event, or if a Leasehold Mortgagee or a successor or assignee of a Leasehold
Mortgagee, or an Affiliate thereof enters into a New Agreement, such Leasehold
Mortgagee or successor or assignee of a Leasehold Mortgagee, or an Affiliate thereof,
successor, assign or Affiliate of Leasehold Mortgagee shall enjoy all of the rights and
protections granted to Leasehold Mortgagee under this Agreement with the same force
and effect as if such successor, assign or Affiliate were the Leasehold Mortgagee itself
and may thereafter assign or transfer this Agreement or such New Agreement without
prior notice to or consent of the City's, provided the assignee or transferee expressly
agrees in writing to assume and to perform all of the obligations under this Agreement
or such New Agreement, as the case may be, from and after the effective date of such
assignment or transfer. No Leasehold Mortgagee (or person acquiring the Leasehold
Estate pursuant to a Foreclosure Event under a Leasehold Mortgage) shall have any
liability beyond its interest in this Agreement nor shall Leasehold Mortgagee (or person
acquiring the Leasehold Estate pursuant to a Foreclosure Event under a Leasehold
Mortgage) be liable under this Agreement unless and until such time as it becomes, and
then only for so long as it remains, the owner of the Leasehold Estate.
16.4 Notice of Leasehold Mortgages. Promptly after ArenaCo enters into any
Leasehold Mortgage, ArenaCo shall request the Leasehold Mortgagee thereunder to
deliver to the City a true and correct copy of the Leasehold Mortgage together with
written notification specifying the name and address of the Leasehold Mortgagee. Such
Leasehold Mortgagee shall be entitled to all the rights and protections of a Leasehold
Mortgagee under this Agreement (as against both the City and any successor holder of
the Fee Estate) from and after (and only from and after) such date as the City receives
the foregoing materials. The City agrees to acknowledge to ArenaCo and such
Leasehold Mortgagee the City's receipt of any such materials and, following notification
thereof, notice of any Assignment of such Leasehold Mortgage and to confirm that such
Leasehold Mortgagee is or will be, upon closing of its financing or its acquisition of an
existing Leasehold Mortgage, entitled to all of the rights and protections granted to
Leasehold Mortgagee under this Agreement with the same force and effect as if such
successor, assign or Affiliate were the Leasehold Mortgagee itself, in this Agreement,
including after any premature termination of this Agreement. If the City has received
notice of any Leasehold Mortgage, then such notice shall automatically bind the City's
successors and assigns.
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16.5 Modifications Required by Leasehold Mortgagee. If, in connection with
obtaining, continuing, or renewing any financing for which the Leasehold Estate, or the
direct or indirect equity interests in ArenaCo, represents collateral in whole or in part,
the Leasehold Mortgagee requires any modifications of this Agreement as a condition to
such financing, then the City shall, at ArenaCo's or such Leasehold Mortgagee's request,
promptly consider any such modifications in good faith. If such modifications do not (A)
modify the Annual Fee or the Term, or (B) lessen the City's rights or increase the City's
obligations under this Agreement by more than a de minimis amount in the reasonable
judgment of the City, then the City shall execute and deliver to ArenaCo an amendment
to this Agreement to effect such modifications.
16.6 Further Assurances. Upon request by ArenaCo or by any existing or prospective
Leasehold Mortgagee, the City shall deliver to the requesting party such documents and
agreements as the requesting party shall reasonably request to further effectuate the
intentions of the Parties as set forth in this Agreement, including a separate written
instrument in recordable form signed and acknowledged by the City setting forth and
confirming, directly for the benefit of Leasehold Mortgagee and its successors and
assigns, any or all rights of Leasehold Mortgagee; provided, however, that ArenaCo shall
reimburse the City immediately upon demand therefor for any and all reasonable third‐
party costs or expenses actually incurred by the City in complying with this Section 16.6.
16.7 Protection of Leasehold Mortgagees. Notwithstanding anything to the contrary
set forth in this Agreement, if, and only for so long as, any Leasehold Mortgage is in
effect (and the City shall have been notified thereof as provided above), the following
shall apply:
(A)

Lease Impairments. Any Lease Impairment made without First Leasehold
Mortgagee's prior written consent (or any deemed consent under its
Leasehold Mortgage) shall be null, void, and of no further force or effect,
and shall not bind ArenaCo, Leasehold Mortgagee, or New Operator. For
clarification, this Section 16.7(A) shall be inapplicable during any period
that no Leasehold Mortgage is in effect.

(B)

Copies of Notices. If the City shall give any notice to ArenaCo under this
Agreement, then the City shall at the same time and by the same means
give a copy of such notice to any Leasehold Mortgagee. No notice to
ArenaCo shall be effective unless and until such notice has been duly
given to Leasehold Mortgagee, provided the City has received notice of
such Leasehold Mortgagee pursuant to Section 16.4. No exercise of the
City's rights and remedies under or termination of this Agreement shall
be deemed to have occurred or arisen or be effective unless the City has
given like notice to each Leasehold Mortgagee as this Section 16.7(B)
requires. Any such notice shall describe in reasonable detail the alleged
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ArenaCo default or other event allegedly entitling the City to exercise
such rights or remedies.
(C)

ArenaCo's Cure Period Expiration Notice. If ArenaCo is in default under
this Agreement and the cure period applicable to ArenaCo expires
without cure of ArenaCo's default, then the City shall promptly give
notice of such fact to any Leasehold Mortgagee, which notice shall
describe in reasonable detail ArenaCo's default (an "ArenaCo's Cure
Period Expiration Notice").

(D)

Right to Perform Covenants and Agreements. Any Leasehold Mortgagee
shall have the right, but not the obligation, to perform any obligation of
ArenaCo under this Agreement and to remedy any default by ArenaCo.
The City shall accept performance by or at the instigation of a Leasehold
Mortgagee in fulfillment of ArenaCo's obligations, for the account of
ArenaCo, and with the same force and effect as if performed by ArenaCo.
No performance by or on behalf of such Leasehold Mortgagee shall cause
it to become a "mortgagee in possession" or otherwise cause it to be
deemed to be in possession of the Arena or bound by or liable under this
Agreement.

(E)

Notice of Default and Cure Rights. Upon receiving any notice of default,
any Leasehold Mortgagee shall have the right within the same cure
period granted to ArenaCo under this Agreement, plus the additional
time provided for below within which to take (if any Leasehold
Mortgagee so elects) whichever of the actions set forth below in the
remainder of this Section 16.7 shall apply as to the default described in
such notice of default (such actions, "Mortgagee's Cure"; and a
Leasehold Mortgagee's rights to take such actions, including pursuit of an
Enforcement Action, collectively, "Mortgagee's Cure Rights").

(F)

Monetary Defaults. In the case of a monetary default, any Leasehold
Mortgagee shall be entitled (but not required) to cure such default within
a cure period consisting of ArenaCo's cure period under this Agreement
extended through the date 30 days after such Leasehold Mortgagee shall
have received ArenaCo's Cure Period Expiration Notice as to such
monetary default.

(G)

Nonmonetary Defaults Curable Without Obtaining Possession. In the case
of any nonmonetary default that any Leasehold Mortgagee is reasonably
capable of curing without obtaining possession of the Arena (excluding in
any event a Personal Default), such Leasehold Mortgagee, provided that
the Annual Fee shall continue to be paid timely during the pendency of
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such extended cure period, shall have the right (but not the obligation) to
cure such nonmonetary default by taking the following actions:
(1)

Within a period consisting of ArenaCo's cure period for such
nonmonetary default, extended through the date 30 days after
receipt of ArenaCo's Cure Period Expiration Notice as to such
default, such Leasehold Mortgagee shall provide written notice to
the City of such Leasehold Mortgagee's intention to take all
reasonable steps necessary to remedy such default (it being
understood that such notice is a statement of intention and not
an obligation); and

(2)

Duly commence the cure of such nonmonetary default within
such extended period, and thereafter (during and after such
extended period) diligently prosecute to completion the remedy
of such default, but, subject to Force Majeure Events, in no event
more than 120 days after Leasehold Mortgagee's receipt of
ArenaCo's Cure Period Expiration Notice as to such default.

(3)

For the purposes of this Section 16.7(G), a nonmonetary default
will not be deemed incapable of cure by a Leasehold Mortgagee
simply because the timeline for performance of the underlying
obligation has passed.

(H)

Defaults Curable Only by Obtaining Possession and Personal Defaults. In
the case of (i) a nonmonetary default that is not reasonably susceptible of
being cured by such Leasehold Mortgagee without obtaining possession
of the Arena or (ii) a Personal Default by ArenaCo, such Leasehold
Mortgagee shall be entitled (but not required) to proceed as described in
Sections 16.7(I) and 16.7(J) (provided that (x) the Annual Fee shall
continue to be paid timely during the pendency of such extended cure
period, and (y) with respect to any nonmonetary defaults outstanding
under Section 16.7(G), such Leasehold Mortgagee shall be exercising its
Mortgagee's Cure Rights thereunder).

(I)

During Cure Period. At any time during the cure period (if any) that
applies to ArenaCo, extended through the date that is 90 days after such
Leasehold Mortgagee's receipt of ArenaCo's Cure Period Expiration
Notice as to such nonmonetary default, or if no cure period applies to
ArenaCo, then within 90 days after such Leasehold Mortgagee's receipt
of notice of such default, such Leasehold Mortgagee shall be entitled to
institute proceedings, and (subject to any stay in any Bankruptcy
Proceedings affecting ArenaCo or any injunction, unless such stay or
injunction is lifted) provided that from and after the institution of such
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proceedings, such Leasehold Mortgagee shall diligently prosecute the
same to completion, to obtain possession of the Arena as mortgagee
(including possession by a receiver), or acquire directly, or cause its
assignee, nominee, or designee to acquire, the Leasehold Estate through
a Foreclosure Event, or foreclose on its pledged collateral, as applicable
(the obtaining of such possession or the completion of such acquisition,
"Control of the Arena").

(J)

(1)

Further Cure After Control of Arena. Upon obtaining Control of
the Arena (whether before or after expiration of any otherwise
applicable cure period), such Leasehold Mortgagee or, in the
event the Leasehold Estate is acquired through a Foreclosure
Event, such New Operator, shall then be entitled (but not
required) to proceed with reasonable diligence and reasonable
continuity to cure such nonmonetary defaults as are then
reasonably susceptible of being cured by such Leasehold
Mortgage or New Operator (excluding ArenaCo's Personal
Defaults, which Leasehold Mortgagee need not cure), within a
reasonable time under the circumstances but, subject to Force
Majeure Events, in no event more than 120 days after Leasehold
Mortgagee obtains Control of the Arena.

(2)

Effect of Cure. Upon the cure of a default by such Leasehold
Mortgagee or New Operator, as the case may be, in accordance
with this Agreement, this Agreement shall continue in full force
and effect as if no default(s) had occurred.
Leasehold
Mortgagee's exercise of Mortgagee's Cure Rights shall not be
deemed an assumption of this Agreement in whole or in part.

Forbearance by the City.
(1)

So long as a Leasehold Mortgagee shall be diligently exercising its
Mortgagee's Cure Rights, including the commencement and
pursuit of an Enforcement Action, within the applicable cure
periods set forth above, the City shall not, to the extent permitted
under this Agreement, (i) re‐enter the Arena to cure the ArenaCo
Event of Default, (ii) bring a proceeding on account of such default
to (a) re‐enter the Arena to cure the ArenaCo Event of Default, (b)
dispossess ArenaCo or other occupants of the Arena, (c) terminate
the Leasehold Estate, or (d) replace the management company
pursuant to Section 11.2(B)), or (iii) accelerate payment of the
Annual Fee or any other amounts payable by ArenaCo under this
Agreement. Upon (A) any cessation of a Leasehold Mortgagee
exercising Mortgagee's Cure Rights, or (B) the expiration of the
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applicable cure period, as extended in connection with
Mortgagee's Cure Rights, without cure, the City may, upon notice
to such Leasehold Mortgagee, exercise any of the City's rights
under this Agreement with respect to dispossession or
termination. Notwithstanding the foregoing, the City shall have
the right to re‐enter the Arena, or bring a proceeding to so re‐
enter the Arena, to cure the applicable ArenaCo Event of Default
if the Leasehold Mortgagee that is exercising its Mortgagee's Cure
Rights does not have Control of the Arena at such time; provided,
however, that (1) the City gives prior written notice thereof to
such Leasehold Mortgagee, and (2) no such cure by the City shall
be deemed to diminish any of the Mortgagee's Cure Rights.
Nothing in this Section 16.7(J)(1) will be deemed to diminish or
other restrict the City's access rights under Section 4.8.
(2)

Nothing in this Section 16 shall, however, be construed to either
(i) extend the Term beyond the Expiration Date that would have
applied if no default had occurred or (ii) require any Leasehold
Mortgagee to cure any Personal Default by ArenaCo as a
condition to preserving this Agreement or to obtaining a New
Agreement (but this shall not limit such Leasehold Mortgagee's
obligation to seek to obtain Control of the Arena, and thereafter
consummate a Foreclosure Event, by way of Mortgagee's Cure
Rights, if such Leasehold Mortgagee desires to preclude the City
from terminating this Agreement on account of a Personal Default
of ArenaCo).

(3)

Nothing in this Section 16 shall preclude the City from exercising
its rights to sue for damages, specific performance, or other
equitable relief (excluding "self‐help", dispossession, termination,
or engagement of new management company) under Section
11.2(B).

(K)

Leasehold Mortgagee's Right to Enter Arena. The City and ArenaCo
authorize each Leasehold Mortgagee to enter the Arena and the Arena
Land as necessary to effect Mortgagee's Cure and take any action(s)
reasonably necessary to effect Mortgagee's Cure without such action
being deemed to give Leasehold Mortgagee possession of the Arena or
the Arena Land.

(L)

Rights of New Operator Upon Acquiring Control. If any New Operator
shall acquire the Leasehold Estate pursuant to a Foreclosure Event and
shall continue to exercise Mortgagee's Cure Rights as to any remaining
defaults (other than Personal Defaults, which New Operator need not
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cure), then any Personal Defaults by ArenaCo shall no longer be deemed
defaults and the City shall recognize the rights of such New Operator
hereunder as if such New Operator were ArenaCo.
(M)

16.8

Interaction Between Agreement and Leasehold Mortgage. ArenaCo's
default as mortgagor under a Leasehold Mortgage shall not constitute a
default under this Agreement, except to the extent that ArenaCo's
actions or failure to act in and of itself constitutes a breach of this
Agreement. The exercise of any rights or remedies of a Leasehold
Mortgagee under a Leasehold Mortgage, including the consummation of
any Foreclosure Event, shall not constitute a default under this
Agreement (except to the extent such actions otherwise constitute a
breach of this Agreement).

First Leasehold Mortgagee's Right to a New Agreement.
(A)

If this Agreement shall terminate by reason of the City exercising any
right it has under this Agreement to terminate, a rejection in ArenaCo's
bankruptcy, or option of ArenaCo to treat this Agreement as terminated
under 11 U.S.C. § 365(h)(1)(A)(i), or any comparable provision of law, the
City shall promptly give notice of such termination to any Leasehold
Mortgagee of which the City has notice. The City shall, upon a Leasehold
Mortgagee's request given within 30 days after such Leasehold
Mortgagee's receipt of such notice, enter into (and if the City fails to do
so, shall be deemed to have entered into) a new lease of the Arena
effective as of (or retroactively to) the date of the termination of this
Agreement, for the remainder of the Term, as if no termination had
occurred, with a New Operator on the same terms and provisions of this
Agreement, including the Purchase Option and all other rights, options,
privileges, and obligations of ArenaCo under this Agreement, but
excluding any requirements that have already been performed or no
longer apply (a "New Agreement"), provided that the First Leasehold
Mortgagee shall, at the time of execution and delivery of such New
Agreement, (i) pay the City any and all Annual Fees and other sums then
due under this Agreement (determined as if this Agreement had not been
terminated), and (ii) cure any nonmonetary defaults (other than Personal
Defaults, which First Leasehold Mortgagee need not cure) under this
Agreement (determined as if this Agreement had not been terminated)
or, if such nonmonetary default is of a nature that it cannot with due
diligence be cured upon such execution and delivery, then the First
Leasehold Mortgagee shall (x) upon such execution and delivery, advise
the City of its intention to take all steps necessary to remedy such
nonmonetary default (other than Personal Defaults, which First
Leasehold Mortgagee need not cure), and (y) promptly and duly
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commence the cure of such default and thereafter diligently prosecute to
completion the remedy of such default, which completion must be
achieved within a reasonable time under the circumstances, subject to
Force Majeure Events. In no event, however, shall the New Operator be
required to cure a Personal Default of ArenaCo as a condition to
obtaining or retaining a New Agreement or otherwise. From the date this
Agreement terminates until the date of execution and delivery of any
such New Agreement (the "New Agreement Delivery Date"), the City
may, at its option, perform the day‐to‐day operations, maintenance, and
repair of the Arena and the Arena Land; provided, however, the City shall
not (1) operate the Arena or the Arena Land in an unreasonable manner,
(2) take any affirmative action to cancel any sublease or accept any
cancellation, termination, or surrender of a sublease, except due to such
subtenant's default, or (3) lease any of the Arena or the Arena Land
except to New Operator. Notwithstanding anything to the contrary
contained herein, if the provisions of this Section 16.8 are triggered by
reason of the City exercising its right to terminate this Agreement
pursuant to Section 11.2(C)(i) by reason of ArenaCo's failure to pay
damages within ten days after the City obtains a judgment therefor, then
all rights of all Leasehold Mortgagees under this Section 16.8 shall
automatically terminate if the City has not received payment in full in
respect of such judgment by the date that is 60 days after such
termination.
(B)

The following additional provisions shall apply to any New Agreement:
(1)

Form and Priority. Any New Agreement (or, at the City's option, a
memorandum thereof) shall be in recordable form. Such New
Agreement shall not be subject to any rights, liens, or interests
other than permitted exceptions and other exceptions to title
existing as of the date of such New Agreement which were not
created by the City. The New Agreement shall be expressly made
subject to any rights of ArenaCo prior to the termination of this
Agreement.

(2)

Adjustment for Net Income/Net Loss. On the New Agreement
Delivery Date, if during the period from the termination date of
this Agreement to the New Agreement Delivery Date the revenue
derived from the Arena and actually received by the City
(excluding from income the amount of any Annual Fee payable
under this Agreement and actually received by the City) exceeds
the expenses actually incurred by the City in connection with the
Arena, then, on the New Agreement Delivery Date, the City shall
pay to the New Operator the amount of such excess.
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Alternatively, if during such period the City's expenses exceed the
City's revenues, then, on the New Agreement Delivery Date, the
New Operator shall pay to the City the amount of such excess. In
either event, the New Operator shall, on the New Agreement
Delivery Date, pay to the City all sums required to be paid the City
pursuant to this Agreement.
(3)

Assignment of Certain Items. On the New Agreement Delivery
Date, the City shall assign to New Operator all of the City's right,
title and interest in and to all moneys (including security deposits,
insurance proceeds, and condemnation awards), if any, then held
by, or payable to, the City that ArenaCo (or Leasehold Mortgagee)
would have been entitled to receive but for termination of this
Agreement. On the New Agreement Delivery Date, the City shall
also transfer to New Operator all subleases, service contracts, and
net income collected by the City in connection with the operation
of the Arena during the period between termination of this
Agreement and the New Agreement Delivery Date.

(4)

Preservation of Subleases. Between the date of the termination
of this Agreement and the New Agreement Delivery Date, the City
shall not take any affirmative action to cancel any sublease or
accept any cancellation, termination, or surrender of a sublease
(it being understood that the City shall not be obligated to take
any action to keep any subleases in effect). Any sublease which
was terminated upon the termination of this Agreement as a
matter of law, shall, at New Operator's option, be reinstated upon
execution of the New Agreement.

(5)

Separate Instrument. The City hereby agrees, at the request of
any Leasehold Mortgagee, to enter into a separate instrument
(and memorandum thereof in recordable form) memorializing
such Leasehold Mortgagee's rights under this Section 16.8.

16.9 Priority of Leasehold Mortgages. If there is more than one Leasehold Mortgage,
then whenever this Agreement provides the holder of a Leasehold Mortgage with the
right to consent or approve or exercise any right granted in this Agreement, the exercise
or waiver of same by the First Leasehold Mortgagee shall control and be binding upon
the holder(s) of all junior Leasehold Mortgages.
16.10 Liability of Leasehold Mortgagee. If a New Operator shall acquire ArenaCo's
Leasehold Estate through a Foreclosure Event or a New Agreement shall be granted to a
New Operator pursuant to Section 16.8, such New Operator shall be liable for the
performance of all of ArenaCo's covenants under this Agreement or such New
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Agreement, as the case may be, from and after the effective date of such Foreclosure
Event or New Agreement. If (A) the New Operator is a Leasehold Mortgagee or its
assignee, nominee or designee, (B) such Leasehold Mortgagee, or its assignee, designee
or nominee, as applicable, then assigns this Agreement or the New Agreement to a third
party assignee, and (C) such third party assignee delivers to the City an agreement under
which such assignee assumes and agrees to perform all the terms, covenants, and
conditions of this Agreement or such New Agreement, in form reasonably acceptable to
the City, the Leasehold Mortgagee, or its assignee, designee, or nominee, as applicable,
shall be automatically and entirely released and discharged from the performance,
covenants, and obligations of the New Operator under this Agreement or the New
Agreement, thereafter accruing.
16.11 Casualty and Condemnation Proceeds. If a casualty or a Condemnation Action
shall occur with respect to all or any portion of the Arena and the Arena Land and
restoration is to occur pursuant to the provisions of this Agreement, any insurance
proceeds shall be handled in accordance with Section 9. The City understands that
ArenaCo may irrevocably appoint Leasehold Mortgagee as its representative to
participate in any settlement regarding, and with regard to, the disposition and
application of said insurance proceeds or Condemnation Awards. The City will recognize
and deal with Leasehold Mortgagee for such purposes. The City hereby acknowledges
that no election by ArenaCo not to restore in the event of a casualty or Condemnation
Action shall be effective unless Leasehold Mortgagee's consent has been granted to
such election.
16.12 Mezzanine Lenders as Leasehold Mortgagees. The Parties agree that each
lender under a Mezzanine Financing (as hereinafter defined) (each such lender, a
"Mezzanine Lender") is intended to and shall be entitled to substantially the same
protections and rights set forth in this Section 16 as provided to a Leasehold Mortgagee,
modified as appropriate to reflect the nature of the limited liability company or limited
partnership interest or stock pledge, as applicable, in favor of each such Mezzanine
Lender, mutatis mutandis. If requested by ArenaCo in connection with a Mezzanine
Financing, the Parties agree to negotiate, in good faith and with due diligence, an
amendment to this Agreement or a separate agreement, containing commercially
reasonable terms and conditions in order to specifically reflect such protections and
rights set forth in this Section 16 as applicable to a Mezzanine Lender. As used herein, a
"Mezzanine Financing" means a financing transaction which is secured by, inter alia, a
pledge or collateral assignment of any or all of the limited liability company or limited
partnership interests or the corporate stock of ArenaCo (or any entity holding a direct or
indirect interest in ArenaCo), as applicable, either together with or in lieu of a Leasehold
Mortgage (provided that if the same lender holds both a Leasehold Mortgage and such a
pledge or collateral assignment, such lender shall be a Leasehold Mortgagee, and such
financing transaction shall be a Leasehold Mortgage, hereunder).

ARENA MANAGEMENT, OPERATIONS, AND LEASE AGREEMENT
68

254 of 885

17.

Purchase Option
17.1 Purchase Option. Unless this Agreement is terminated pursuant to Section
11.2(C) of this Agreement or Sections 7.2(A), 7.2(B), 7.2(E), 7.2(F), or 7.2(G) of the
Comprehensive Agreement, ArenaCo shall either (A) have the option to purchase the
Arena and the Arena Land from the City as set forth in Sections 17.2, 17.4, and 17.5
(the "Purchase Option") or (B) be required to purchase the Arena and the Arena Land
from the City as set forth in Section 17.3.
17.2

17.3

Exercise after 45 Years.
(A)

Subject to Section 17.5(A), if TeamCo exercises its rights to extend the
Team Agreement for both the First Renewal Term and the Second
Renewal Term (as those terms are defined in the Team Agreement), then
ArenaCo may exercise the Purchase Option by delivering written notice
thereof to the City at any time during the period beginning 18 months
prior to the Expiration Date and ending on the date that is 12 months
prior to the Expiration Date. If ArenaCo fails to timely exercise the
Purchase Option as provided in this Section 17.2(A), the Purchase Option
shall automatically terminate.

(B)

If ArenaCo exercises the Purchase Option pursuant to Section 17.2(A), the
purchase price for the Arena and the Arena Land, collectively, shall be
One Dollar ($1.00).

(C)

If ArenaCo exercises the Purchase Option pursuant to Section 17.2(A),
ArenaCo shall elect to (i) continue to operate the Arena as an
entertainment and sports facility in accordance with Applicable Law, (ii)
renovate and repurpose the Arena in accordance with Section 17.8, or
(iii) demolish the Arena in accordance with Section 17.9. ArenaCo shall
provide the City written notice of such election at the closing of the
conveyance of the Arena and the Arena Land described in Section 17.7.

The City Lease.
(A)

If TeamCo fails to exercise its right to extend the Team Agreement for
either the First Renewal Term or the Second Renewal Term, then, unless
there is another multipurpose entertainment and sports facility located in
Sacramento that then serves as the home of an NBA team, the City shall
have the option, exercisable in its sole discretion, to give ArenaCo written
notice that the City will operate the Arena as an entertainment and
sports facility after the Expiration Date pursuant to the City Lease, which
notice must be provided at least six months prior to the Expiration Date
(the "City Post‐Termination Operation Notice").
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(B)

If the City provides the City Post‐Termination Operation Notice to
ArenaCo in accordance with Section 17.3(A), then (i) ArenaCo shall
purchase the Arena Land (but not the Arena) for One Dollar ($1.00) and
(ii) the City and ArenaCo shall enter into a lease agreement (the "City
Lease") pursuant to which ArenaCo will lease to the City the Arena Land
and all plans and specifications, operating manuals, computer programs
and software, and other personal property, tangible or intangible, used in
connection with the operation or management of the Arena or the
systems within the Arena, including all Concessions equipment, all to the
extent the same are in the possession or control of ArenaCo or any of its
Affiliates.

(C)

The City Lease shall provide for (i) annual rent equal to the fair market
annual rental value of the Arena Land, assuming the use of the Arena
Land for an entertainment and sports facility without an NBA team and
without consideration of the highest or best use of the Arena Land, and
(ii) such length of term as the City desires (provided that the term of the
City Lease shall in any event expire upon the earliest of (1) substantial
completion of another multipurpose entertainment and sports facility
located in Sacramento that serves as the home of an NBA team), (2) the
date on which the City Ceases to Operate the Arena, and (3) the ninety‐
ninth anniversary of the effective date of the City Lease). The Parties
hereby agree, and the City Lease shall also provide, that (w) ArenaCo
shall not be required to pay any costs or expenses or provide any services
whatsoever in connection with the Arena or the Arena Land after the
effective date of the City Lease, (x) the City shall be solely responsible for
paying, throughout the term of the City Lease, all costs (including capital
costs) necessary to design, construct, manage, maintain, and operate the
Arena after the effective date of the City Lease, including all costs of
maintenance, repairs, replacements, renovation, remodeling, removal,
alterations, improvements, insurance, Taxes, and all other costs, charges,
expenses, and obligations of any kind now or at any time imposed upon
or with respect to the Arena or the Arena Land, (y) in the event of a
casualty or condemnation with respect to all or substantially all of the
Arena, the City Lease will terminate, and (z) shall otherwise be upon such
terms and conditions as shall be mutually agreed to by the Parties.

(D)

At the expiration of the term of the City Lease, ArenaCo shall purchase
the Arena from the City for One Dollar ($1.00). Thereafter, ArenaCo shall
not resume operation of the Arena as an entertainment and sports
facility. Instead, ArenaCo shall elect to either (i) renovate and repurpose
the Arena in accordance with Section 17.8 or (ii) demolish the Arena in
accordance with Section 17.9. ArenaCo shall provide the City written
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notice of such election at the closing of the conveyance of the Arena from
the City to ArenaCo described in Section 17.7.
17.4

17.5

No City Lease.
(A)

Subject to Section 17.5(A), if (i) TeamCo fails to exercise its right to
extend the Team Agreement for either the First Renewal Term or the
Second Renewal Term and (ii) the City fails to deliver (or is not entitled to
deliver) the City Post‐Termination Operation Notice to ArenaCo in
accordance with Section 17.3(A), then ArenaCo may exercise the
Purchase Option by delivering written notice thereof to the City at any
time during the period beginning six months prior to the Expiration Date
and ending on the Expiration Date. If ArenaCo fails to timely exercise the
Purchase Option as provided in this Section 17.4(A), the Purchase Option
shall automatically terminate.

(B)

If ArenaCo exercises the Purchase Option pursuant to Section 17.4(A),
the purchase price for the Arena and the Arena Land, collectively, shall be
One Dollar ($1.00).

(C)

If ArenaCo exercises the Purchase Option pursuant to Section 17.4(A),
ArenaCo shall not continue to operate the Arena as an entertainment
and sports facility. Instead, ArenaCo shall elect to either (i) renovate and
repurpose the Arena in accordance with Section 17.8 or (ii) demolish the
Arena in accordance with Section 17.9. ArenaCo shall provide the City
written notice of such election at the closing of the conveyance of the
Arena and the Arena Land described in Section 17.7.

Early Termination.
(A)

If this Agreement is terminated prior to the Expiration Date pursuant to
Section 9.1, 9.3, or 11.4 of this Agreement or Section 7.2(D) of the
Comprehensive Agreement, ArenaCo may exercise the Purchase Option
at any time within the six‐month period after this Agreement is so
terminated. If ArenaCo fails to timely exercise the Purchase Option as
provided in this Section 17.5(A), the Purchase Option shall automatically
terminate.

(B)

If ArenaCo exercises the Purchase Option pursuant to Section 17.5(A), the
purchase price for the Arena and the Arena Land, collectively, shall be
One Dollar ($1.00).

(C)

If ArenaCo exercises the Purchase Option pursuant to Section 17.5(A),
ArenaCo shall elect to (i) renovate and repurpose the Arena in
accordance with Section 17.8, (ii) demolish the Arena in accordance with
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Section 17.9, or (iii) if this Agreement is terminated pursuant to Section
11.4, continue to operate the Arena as an entertainment and sports
facility in accordance with Applicable Law. ArenaCo shall provide the City
written notice of such election at the closing of the conveyance of the
Arena and the Arena Land described in Section 17.7.
17.6

17.7

Restriction for City Financing.
(A)

Notwithstanding anything to the contrary contained in this Agreement or
in any other Project Agreement, the Purchase Option cannot be exercised
while any portion of the City Financing remains outstanding. Similarly,
ArenaCo shall not be required or permitted to purchase the Arena or the
Arena Land pursuant to Section 17.3 while any portion of the City
Financing remains outstanding.

(B)

If ArenaCo is prohibited from exercising the Purchase Option pursuant to
Section 17.6(A), then, notwithstanding anything to the contrary herein, (i)
the City shall provide written notice to ArenaCo as promptly as
practicable after the City Financing is no longer outstanding and (ii) the
period in which the Purchase Option may be exercised shall automatically
be extended until the date that is six months after ArenaCo's receipt of
such notice.

(C)

If ArenaCo is prohibited from purchasing the Arena or the Arena Land
under Section 17.3 pursuant to Section 17.6(A), then, notwithstanding
anything to the contrary contained herein, (i) the City shall provide
written notice to ArenaCo as promptly as practicable after the City
Financing is no longer outstanding and (ii) ArenaCo shall complete the
purchase of the Arena or the Arena Land, as applicable (and the Parties
shall enter into the City Lease), pursuant to Section 17.3 as promptly as
practicable after receipt of such notice from the City.

Closing.
(A)

If ArenaCo properly exercises the Purchase Option in accordance with
this Section 17, then the closing of the conveyance of the Arena and
Arena Land shall occur on a date set forth by ArenaCo in the notice by
which ArenaCo exercised its Purchase Option, subject to the City's
approval of such date, which will not be unreasonably withheld,
conditioned, or delayed.

(B)

If ArenaCo is required to purchase the Arena and the Arena Land
pursuant to Section 17.3, then the closing of the conveyance of the Arena
or the Arena Land, as applicable, shall occur on a date mutually agreed to
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by the Parties, which agreement will not be unreasonably withheld,
conditioned, or delayed by either Party.
(C)

17.8

17.9

At any such closing, (i) the City shall convey the Arena Land, the Arena, or
both, as applicable, to ArenaCo, by grant deed, unencumbered by (x) any
monetary liens other than the lien for real estate taxes and assessments
not then due and payable and any liens made by, attributable to, or with
the consent of, ArenaCo or its Affiliates and (y) any non‐monetary liens or
encumbrances other than those matters of record affecting the Arena
Land as of the Effective Date, such additional matters as set forth in the
Project Agreements, and any liens or encumbrances made by,
attributable to, or with the consent of, ArenaCo or its Affiliates, all as
evidenced by an CLTA owner's policy of title insurance, reasonably
acceptable to ArenaCo, to be provided by the City to ArenaCo (the
premiums for which shall be paid by ArenaCo), (ii) ArenaCo shall pay the
entire Purchase Price to the City, and (iii) the City and ArenaCo shall
deliver such customary closing documents (e.g., settlement statements,
tax reporting forms), including the City Lease (if applicable), and take
such customary actions as shall be required in order to effect such
conveyance in accordance with then‐common California real estate
conveyancing practice. The Parties agree that, to the extent any transfer
Taxes are imposed in connection with the conveyance of the Arena Land
or the Arena and the Arena Land, as applicable, to ArenaCo pursuant to
this Section 17, to the extent permitted by Applicable Law, such transfer
Taxes shall be paid by, or waived (or caused to be waived) by, the City.

Renovation and Repurposing the Arena.
(A)

If ArenaCo elects to renovate and repurpose the Arena as permitted by
this Section 17, then (i) as renovated and repurposed, the Arena shall no
longer function as an entertainment and sports facility, (ii) ArenaCo must
complete such renovation and repurposing no later than 24 months after
ArenaCo acquires the Arena, and (iii) ArenaCo must complete such
renovation and repurposing in accordance with Applicable Law.

(B)

ArenaCo's obligation under this Section 17.8 shall be included in the grant
deed by which the City transfers the Arena Land to ArenaCo and shall
survive the closing described in Section 17.7. The Parties expressly agree
that if ArenaCo fails to timely perform its obligations under this Section
17.8, the City may, without limiting any of its other rights or remedies set
forth in this Agreement or in the grant deed, pursue equitable relief by
way of a decree of specific performance.

Demolition of the Arena.
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(A)

If ArenaCo elects to demolish the Arena as permitted by this Section 17,
then ArenaCo must complete such demolition (i) no later than 24 months
after ArenaCo acquires the Arena and (ii) in accordance with Applicable
Law.

(B)

In connection with any such demolition, ArenaCo shall tear down and
remove all portions of the Arena and all debris resulting therefrom, and
otherwise clean and restore the Arena Land to a reasonably level and
clean condition. Following such demolition, ArenaCo shall, to the extent
it does not sell or lease the Arena Land to a third party, use commercially
reasonable efforts to redevelop the Arena Land consistent with the then‐
current conditions of the neighborhood surrounding the Arena Land and
then‐current market conditions. If ArenaCo (or any third party to whom
ArenaCo conveys the Arena Land) does not immediately commence such
redevelopment, ArenaCo (or its successor) shall landscape the Arena
Land in such a manner to ensure that the Arena Land is not perceived as
urban blight (e.g., landscaped as a simple park).

(C)

ArenaCo's obligation under this Section 17.9 shall be included in the grant
deed by which the City transfers the Arena Land to ArenaCo and shall
survive the closing described in Section 17.7. The Parties expressly agree
that if ArenaCo fails to timely perform its obligations under this Section
17.9, the City may, without limiting any of its other rights or remedies set
forth in this Agreement or in the grant deed, pursue equitable relief by
way of a decree of specific performance.

17.10 Continued Operation of the Arena.
(A)

If ArenaCo continues to operate the Arena as an entertainment and
sports facility pursuant to Section 17.2(C)(i) or 17.5(C)(iii), then no later
than six months after the date on which ArenaCo Ceases to Operate the
Arena, ArenaCo shall elect, by written notice provided to the City, to
either (i) renovate and repurpose the Arena in accordance with Section
17.8 or (ii) demolish the Arena in accordance with Section 17.9.
Notwithstanding the timelines set forth in Sections 17.8 and 17.9,
ArenaCo shall complete such renovations/repurposing or demolition, as
the case may be, no later than 24 months after the date on which
ArenaCo Ceases to Operate the Arena.

(B)

ArenaCo's obligation under this Section 17.10 shall be included in the
grant deed by which the City transfers the Arena Land to ArenaCo and
shall survive the closing described in Section 17.7. The Parties expressly
agree that if ArenaCo fails to timely perform its obligations under this
Section 17.10, the City may, without limiting any of its other rights or

ARENA MANAGEMENT, OPERATIONS, AND LEASE AGREEMENT
74

260 of 885

remedies set forth in this Agreement or in the grant deed, pursue
equitable relief by way of a decree of specific performance.
17.11 No Merger. Without the written consent of Leasehold Mortgagee, the Fee
Estate and the Leasehold Estate shall remain distinct and separate estates and shall not
merge, notwithstanding the acquisition of both the Fee Estate and the Leasehold Estate
by the City, ArenaCo, a New Operator, or a third party, whether pursuant to the
Purchase Option or otherwise.
17.12 Survival. This Section 17 survives the expiration or earlier termination of the
Term.
18.

Mediation
18.1 Process. Any dispute between the Parties under this Agreement shall be
resolved in accordance with this section.
18.2 Direct Communication. As soon as reasonably possible after a dispute is
identified, each Party shall set forth their positions in the dispute in written
correspondence delivered to the other Party. Within 15 days after delivery,
representatives of each Party shall meet at a mutually agreed time and place to
attempt, with diligence and in good faith, to resolve and settle the dispute.
18.3

Non‐binding Mediation.
(A)

Resort to Mediation. If the dispute is not resolved through direct
communication as provided in Section 18.2 by the date that is ten days
after the initial meeting, any Party to such dispute may request
appointment of a neutral and properly credentialed mediator with expert
knowledge and practical experience regarding the subject in dispute.

(B)

Choice of Mediators. The requesting Party shall provide a list of three
possible mediators to the non‐requesting Party. The non‐requesting
Party shall then select the mediator to be used to mediate the dispute
from that list.

(C)

Length of Mediation. The Parties shall then participate in good faith in a
one‐day, non‐binding mediation session. Notwithstanding the foregoing,
the Parties may agree to extend the mediation proceedings.

(D)

Location. Any mediation proceedings shall take place in the City, unless
otherwise mutually agreed by the Parties.

(E)

Cost Sharing. The cost of the mediation shall be divided equally between
the Parties to the dispute.
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18.4 Mediation Failure. If the Parties do not resolve the dispute after engaging in this
mediation process, each Party shall be entitled to bring an appropriate action or
proceeding in any court of competent jurisdiction to vindicate its rights under this
Agreement.
18.5 Leasehold Mortgagee. In no event shall a Leasehold Mortgagee or its designee
be subject to or bound by the provisions of this Section 18 unless and until such
Leasehold Mortgagee or such designee has succeeded to the interests of ArenaCo under
this Agreement.
19.

Miscellaneous
19.1 Notices. Any notice or other communication under this Agreement must be in
writing and will be considered properly given and effective only when mailed or
delivered in the manner provided by this section to the persons identified below. A
notice or other communication that is mailed will be effective or will be considered to
have been given on the third day after it is deposited in the U.S. Mail (certified mail and
return receipt requested), addressed as set forth below, with postage prepaid. A notice
or other communication sent in any other manner will be effective or will be considered
properly given when actually delivered.
If to the City:
John Dangberg
Assistant City Manager
City of Sacramento
915 I Street, Fifth Floor
Sacramento, CA 95814

If to ArenaCo:
John Rinehart, CFO
Sacramento Basketball Holdings, LLC
One Sports Parkway
Sacramento, CA 95834
Facsimile: (916) 928‐6983

With copies to:
Matthew Ruyak
Assistant City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

With copies to:
Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814
Jeffrey Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Facsimile: (916) 496‐8500

Jeffrey Massey
Senior Deputy City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661‐3693
Facsimile: (312) 902‐1061
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Either Party may from time to time designate a different address or facsimile number or
persons for notices by giving notice to that effect to the other Party in accordance with
the terms and conditions of this section.
19.2 City's Purpose of Review. The City's review of any designs, plans, specifications,
or other documents or inspection of any property or improvements in connection with
this Agreement are performed solely for its own purposes and benefit, and the City is
not liable to ArenaCo or any third party for defects in such documents or any other
improvements related thereto, or the operations and maintenance standards to be
applied thereto.
19.3 Force Majeure. Failure in performance by any Party under this Agreement due
to a Force Majeure Event shall not be deemed a breach of this Agreement. In addition,
when this Agreement provides a time for the performance of any obligation, the time
provided is extended if compliance is not possible due to a Force Majeure Event. The
extension time shall be equal to one day for each day the Force Majeure Event prevents
compliance. "Force Majeure Event" means any act, event, or condition that is beyond
the reasonable control of the Party asserting the Force Majeure Event, if it prevents or
delays such Party from performing any obligation under this Agreement including the
following: any act of public enemy, terrorism, blockade, war, insurrection, civil
disturbance, explosion, or riot; epidemic; landslide, earthquake, fire, storm, flood, or
washout, or other catastrophic weather event; any other act of God; and strike, lockout,
or other industrial disturbance.
19.4 Severability. If a court with jurisdiction rules that any nonmaterial part of this
Agreement is invalid, unenforceable, or contrary to law or public policy, then the rest of
this Agreement remains valid and fully enforceable.
19.5 Obligations of the City and ArenaCo. The obligations and undertakings of the
City and ArenaCo under or in accordance with this Agreement are obligations solely of
the City and ArenaCo. Except as otherwise expressly stated in this Agreement, no
recourse shall be had, whether in contract, in tort, or otherwise against any officer,
director, employee, agent, member, volunteer, or representative of the City or ArenaCo
in his or her individual capacity on account of any obligation or undertaking of or any act
or omission by the City or ArenaCo under or pursuant to this Agreement.
19.6 Time of the Essence.
Agreement.

Time is of the essence in the performance of this

19.7 Binding Effect. This Agreement binds and inures to the benefit of the Parties'
successors and assigns.
19.8 Waiver. A Party's failure to insist on strict performance of this Agreement or to
exercise any right or remedy upon breach of this Agreement will not constitute a waiver
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of the performance, right, or remedy. A Party's waiver of another Party's breach of any
provision in this Agreement will not constitute a continuing waiver or a waiver of any
subsequent breach of the same or any other provision. A waiver is binding only if set
forth in a writing signed by the waiving Party.
19.9 Interpretation. This Agreement is to be interpreted and applied in accordance
with California law, except that that the rule of interpretation in California Civil Code
section 1654 will not apply. The term "including" shall mean "including, without
limitation" and "including, but not limited to" and shall not be interpreted to imply any
limitation on the more general preceding provision unless otherwise expressly stated.
All references in this Agreement to Sections, Exhibits, or Schedules refer to the Sections,
Exhibits, and Schedules of this Agreement unless otherwise expressly stated. Each
Exhibit and Schedule referenced in this Agreement is incorporated herein by reference
and made a part hereof. The headings and captions of the Sections, Exhibits, and
Schedules are included for convenience only and shall have no effect upon the
construction or interpretation of this Agreement.
19.10 Integration and Modification. This Agreement sets forth the Parties' entire
understanding regarding the matters set forth in this Agreement and is intended to be
their final, complete, and exclusive expression of those matters. It may be modified
only by another written agreement signed by both Parties and approved by the NBA.
19.11 Conflicts among Project Agreements. To the extent of any conflict or
inconsistency between or among any of the Project Agreements, such conflict or
inconsistency shall be resolved pursuant to Section 11.12 of the Comprehensive
Agreement.
19.12 Relationship of the Parties. The Parties do not intend to create any agency,
partnership, joint venture, trust, or other relationship with duties or incidents different
from those of parties to an arm's‐length contract.
19.13 Third‐Party Beneficiaries. TeamCo is a third‐party beneficiary of, and may
enforce the Parties' respective obligations under, Sections 1.1(E), 1.2(A)‐(D), 1.2(F)(4),
1.4, 2.3, 4.3(F), 4.4(H), 4.6, 4.7, 4.8, and 10.4. Trustee is a third‐party beneficiary of, and
may enforce the Parties' respective obligations under, Sections 1.1(E), 1.1(F), 8, 9, and
16.1. Except for TeamCo's and the Trustee's third‐party beneficiary rights, the rights of
a Leasehold Mortgagee and a Mezzanine Lender provided herein, and as otherwise
specifically provided in this Agreement, this Agreement is solely for the benefit of the
Parties and their successors and assigns permitted under this Agreement and no
provision of this Agreement shall be deemed to confer upon any other Person any
remedy, claim, liability, reimbursement, cause of action or right.
19.14 Attorneys' Fees. Except as otherwise expressly stated herein, the Parties shall
bear their own costs and attorneys' fees incurred in connection with this Agreement.
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19.15 Alternative Delivery. When a Party is obligated to deliver a document or similar
item to the other Party, the recipient may, in its sole discretion, opt for a review of that
item without taking physical or electronic delivery.
19.16 Counterparts. The Parties may sign this Agreement in counterparts, each of
which will be considered an original, but all of which will constitute the same
Agreement. Facsimile signatures or signatures transmitted by e‐mail or other electronic
means shall be effective to bind the Parties.
19.17 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any proceedings
regarding this Agreement, the Parties agree that the venue shall be the state courts of
California located in Sacramento County or the U.S. District Court for the Eastern District
of California in Sacramento.
19.18 Disclosure of Records. All non‐public documents shared by the Parties shall be
treated as confidential to the extent permitted by law. All documents submitted to the
City may be subject to disclosure pursuant to the California Public Records Act.
However, if any documents, in whole or in part, are set apart and clearly marked "trade
secret" or "confidential" when provided to the City, the City shall give notice to ArenaCo
of any request for the disclosure of those documents. ArenaCo shall then have five days
from the date it receives that notice to enter into an agreement with the City,
satisfactory to the City Attorney, providing for the defense of, and complete
indemnification and reimbursement for all costs (including plaintiff's attorneys' fees)
incurred by the City in any legal action to compel the disclosure of those documents
under the California Public Records Act. ArenaCo shall have sole responsibility for
defense of the actual "trade secret" or "confidential" designations.
19.19 Payments. If any payment under this Agreement is required to be made on a
day other than a Business Day, the date of payment shall be extended to the next
Business Day.
19.20 Interest. Except as otherwise expressly set forth in this Agreement, any payment
required under this Agreement that is not timely made shall bear interest at the Interest
Rate from the due date until paid in full.
19.21 NO WAIVER OF GOVERNMENTAL IMMUNITY. NO PROVISION FOR INSURANCE,
INDEMNIFICATION, CASUALTY, LOSS, OR SHARED EXPENSE SHALL BE CONSTRUED TO BE
A WAIVER BY THE CITY OF ANY GOVERNMENTAL IMMUNITY AS TO AMOUNTS OR TYPES
OF LIABILITY FOR THE USE, OCCUPANCY, OR OPERATION OF THE ARENA OR ARENA
LAND OR EXERCISE OF RIGHTS AND OBLIGATIONS UNDER THIS AGREEMENT.
19.22 NBA Rules.
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(A)

Subject to NBA Rules. This Agreement shall be subject to NBA Rules in all
respects.

(B)

No Recourse Against NBA. The City acknowledges that it shall have no
recourse against, and hereby covenants not to bring any claim against the
NBA, any of its member teams (excluding the Team), any of their
respective Affiliates (excluding TeamCo, ArenaCo, and, subject to Section
19.5, their respective Affiliates), or any of the employees, owners,
directors, shareholders, partners, members, governors, agents, or
representative of any of the foregoing as a result of any breach by
ArenaCo of this Agreement or any other act or omission by ArenaCo.

(C)

Change in NBA Rules. If any change in NBA Rules after the Effective Date
materially adversely impacts the rights of the City, including by adversely
impacting the ability of ArenaCo to satisfy its obligations, under this
Agreement, then the Parties shall negotiate in good faith to mutually
agree upon an equitable adjustment to the provisions of this Agreement
to compensate the City for the value of the rights it does not receive as a
result of such change in NBA Rules. If the Parties fail to agree on the
value of any such equitable adjustment, then such adjustment shall be
determined pursuant to Section 18.

20.
Definitions and Terms. Capitalized terms in this Agreement have the definitions set
forth in this section.
"Accounting Firm" is defined in Section 6.2(B).
"Additions and Capital Repairs" means, collectively, any capital improvements, capital
additions, capital repairs, capital replacements, capital restoration, or other capital work
with respect to the Arena, including the furniture, fixtures, machinery, or equipment
thereat, the depreciable life of which, according to U.S. generally accepted accounting
principles, consistently applied, is in excess of one year.
"Advertising" means, collectively, all advertising, sponsorship, and promotional activity,
signage, designations, messages, and displays of every kind and nature at or regarding
the Arena, whether audio or visual and whether now existing or developed in the
future.
"Affiliate" of a specified Person means a Person who is directly or indirectly controlling,
controlled by, or under common control with, the specified Person, where "control"
means the possession, directly or indirectly, of the power to direct the management and
policies of the specified Person whether through the ownership of voting securities or
by contract.
"Agreement" is defined in the introductory paragraph of this Agreement.
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"Annual Adjustment" means, for any given Operating Year, the greater of (A) three
percent (3%) and (B) the cumulative increase, expressed as a percentage, in the CPI
Index during the 12‐month period ending on June 30 of the immediately prior Operating
Year; provided, however, in no event shall the Annual Adjustment be greater than five
percent (5%) for any given Operating Year.
"Annual Fee" is defined in Section 3.1.
"Applicable Law" means any law, statute, ordinance, rule, regulation, order,
determination, or requirement of any Governmental Authority, expressly including (A)
the City's "Art in Public Places" ordinance, and any related rules or regulations, (B) the
Final Environmental Impact Report for the Sacramento Entertainment and Sports Center
& Related Development (including the Event Transportation Management Plan and the
Mitigation Monitoring Plan), dated as of the Effective Date, as the same may be
amended, restated, or otherwise modified from time to time, and (C) all laws, statutes,
ordinances, rules, regulations, orders, determinations, or requirements of any
Governmental Authority relating to pollution or the protection of the environment,
health, safety, or natural resources, including those relating to the use, handling,
transportation, treatment, storage, release, or discharge of hazardous materials.
"Arena" is defined in the Background.
"ArenaCo" is defined in the introductory paragraph of this Agreement.
"ArenaCo Default" is defined in Section 11.1.
"ArenaCo's Cure Period Expiration Notice" is defined in Section 16.7(C).
"Arena Land" is defined in the Background.
"Arena Land Purchase Price" is defined in Section 17.3.
"Arena Name" means the name given to the Arena in any Naming Rights Agreement
and any replacements thereof from time to time.
"Assignment" means any sale, transfer, assignment, pledge, mortgage, encumbrance, or
any other transfer, including transfers as security for obligations, of this Agreement or a
Party's rights or obligations under this Agreement. For the avoidance of doubt, the
license pursuant to the Team Agreement is not an Assignment.
"Bankruptcy Proceeding" means any bankruptcy, insolvency, reorganization,
composition, or similar proceeding under the United States Bankruptcy Code or any
similar state or federal statute for the relief of debtors.
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"Business Day" means any day that the Sacramento City Attorney's Office is open.
California Code of Civil Procedure Section 12a applies to this Agreement. The use of the
word "day," instead of "Business Day," means a calendar day.
"Capital Fund" is defined in Section 4.4(A).
"Capital Fund Ticket Fee" is defined in Section 4.4(B).
"Ceases to Operate the Arena" means that ArenaCo or the City, as applicable, fails to
host at least 24 entertainment or sports events at the Arena with an attendance of
5,000 or more per event during any given 12 consecutive month period for reasons
other than (A) Force Majeure Events, (B) the performance of Additions or Capital
Repairs, or (C) restoration following casualty or condemnation.
"City" is defined in the introductory paragraph of this Agreement.
"City Rental‐Interruption Insurance" is defined in Section 8.2(A).
"City Civic Events" is defined in Section 1.2(A).
"City Event Expenses" is defined in Section 1.2(G).
"City Event of Default" is defined in Section 11.3.
"City Event Revenues" is defined in Section 1.2(F)(1).
"City Events" means, collectively, City Civic Events and City Minor Events.
"City Event Services" is defined in Section 1.2(E).
"City Financing" means (A) the "City Financing" as defined in the Funding Agreement,
(B) any additional financings by the City, the JPA, or a similar entity as issuer, to fund the
City Contribution (as defined in the Funding Agreement), and (C) any refinancings of any
of the foregoing. For the avoidance of doubt, "City Financing" will not include the
refinancing of the 1997 Bonds (as defined in the Comprehensive Agreement), whether
pursuant to Section 1.2(B)(3) of the Comprehensive Agreement or otherwise.
"City Financing Documents" means the Site Lease, the Project Lease, and the indenture
for the City Financing. For the avoidance of doubt, "City Financing Documents" will
include any and all amendments to the foregoing Site Lease, Project Lease, and
indenture that are made in connection with refinancing of the 1997 Bonds pursuant to
Section 1.2(B)(3) of the Comprehensive Agreement (notwithstanding that such
refinancing is expressly excluded from the foregoing definition of City Financing).
"City Lease" is defined in Section 17.2(B).
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"City Minor Events" is defined in Section 1.2(B).
"City Post‐Termination Operation Notice" is defined in Section 17.2(B).
"City Suite" is defined in Section 3.5.
"Comparable Facilities" means a majority of the six most recently constructed arenas in
the United States that serve as the home arena of an NBA team as of the Effective Date
(which arenas are Barclays Center in New York, New York, Amway Center in Orlando,
Florida, Time Warner Cable Arena in Charlotte, North Carolina, FedExForum in
Memphis, Tennessee, Toyota Center in Houston, Texas and AT&T Center in San Antonio,
Texas). To the extent any of such six arenas no longer serve as the home arena of an
NBA team, the Parties shall mutually agree upon a replacement for such arena (which
shall be comparable to the Arena, taking into account the size and age of the Arena).
"Comprehensive Agreement" is defined in the Background.
"Concession Agreement" is defined in the Team Agreement.
"Concessionaire" is defined in the Team Agreement.
"Condemnation Action" means a taking by any Governmental Authority (or other
Person with power of eminent domain) by exercise of any right of eminent domain.
"Condemnation Award" means all sums, amounts or other compensation for the Arena
payable to the City, ArenaCo or TeamCo, as applicable, as a result of, or in connection
with, any Condemnation Action.
"Construction Work" is defined in the Design and Construction Agreement.
"Control of the Arena" is defined in Section 16.7(I).
"CPI Index" means the bi‐monthly index of the Consumer Price Index – California – All
Urban Consumers issued by the State of California's Department of Industrial Relations
or any successor agency of the State of California that shall issue such indices. The
Consumer Price Index – California – All Urban Consumers is a weighted average of the
indices of the Consumer Price Index – All Urban Consumers (All Items; 1982‐1984 = 100)
for (A) the San Francisco‐Oakland‐San Jose, CA area, not seasonally adjusted, data series
CUURA422SA0 (issued bi‐monthly), and (B) the Los Angeles‐Riverside‐Orange County,
CA area, not seasonally adjusted, data series CUURA421SA0 (issued monthly), both of
which are issued by the U.S. Department of Labor, Bureau of Labor Statistics. If (i) the
State of California's Department of Industrial Relations substantially revises the manner
in which it determines the CPI Index, (ii) the U.S. Department of Labor, Bureau of Labor
Statistics substantially revises the manner in which it determines the indices the
underlie the CPI Index, or (iii) the CPI Index becomes unavailable to the public or
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discontinued, the City and ArenaCo shall mutually designate, as a substitute therefor, a
comparable index for the State of California based on changes in the cost of living or the
purchasing power of the consumer dollar published by another governmental agency or,
if no such index is available, a comparable index published by a major bank or financial
institution or by a university or recognized financial publication.
"Default Rate" means an annual interest rate equal to the Interest Rate plus five
percent (5%).
"Defense Counsel" is defined in Section 13.3.
"Depository" means an independent third party financial institution, having at least one
hundred million dollars ($100,000,000) in assets, mutually approved by ArenaCo, the
City, the First Leasehold Mortgagee, and the Trustee.
"Design and Construction Agreement" is defined in the Background.
"Early Use License" is defined in Section 1.4(A).
"Early Use License Term" is defined in Section 1.3(B).
"Effective Date" is defined in the introductory paragraph of this Agreement.
"Emergency" means any condition or situation that presents an imminent and
significant threat (or if not immediately acted upon will present an imminent and
significant threat) to the health or safety of users of the Arena or to the structural
integrity of the Arena or any portion thereof.
"Enforcement Action" means, with respect to any Leasehold Mortgage and Leasehold
Mortgagee, the occurrence of any of the following events: (A) any judicial or non‐
judicial foreclosure proceeding, the exercise of any power of sale, the taking of a deed
or assignment in lieu of foreclosure, the obtaining of a receiver, or the taking of any
other enforcement action against the Leasehold Estate or any portion thereof or
ArenaCo, including the taking of possession or control of the Leasehold Estate or any
portion thereof, (B) any acceleration of, or demand or action taken in order to collect,
all or any indebtedness secured by all or any portion of the Leasehold Estate (other than
giving of notices of default and statements of overdue amounts), (C) any exercise of any
right or remedy available to Leasehold Mortgagee under any and all loan documents
evidencing the debt secured by the Leasehold Estate (collectively, the "Leasehold Loan
Documents"), at law, in equity, or otherwise with respect to ArenaCo or any portion of
the Leasehold Estate, other than the giving of notices of default and statements of
overdue amounts, or (D) any active negotiation (including the exchange of written
correspondence regarding the same and the scheduling and subsequent attending of
negotiations, whether in person or via telephone) between ArenaCo and Leasehold
Mortgagee with respect to a workout following any default by ArenaCo under the terms
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and conditions of the Leasehold Loan Documents; provided, however, that any
Enforcement Action shall be deemed to continue for a period of 60 days following final
non‐appealable judgment of a court of competent jurisdiction or cessation of any of the
events or activities identified in subclauses (A) through (D) above.
"Events" means all sports, entertainment, cultural, civic, and other activities and events
conducted at the Arena.
"Event Schedule" is defined in Section 1.2(D)(2).
"Excluded Events" means NCAA approved or sponsored events, any NBA All‐Star game
(and related events, such as rookie, future stars, or celebrity game, basketball skills
competition, and slam dunk contest) and any NBA Playoff Games, in each case to be
played or conducted at the Arena.
"Expiration Date" means the date on which the Team Agreement expires pursuant to
Section 2.3.3 of the Team Agreement, which date will be the Initial Expiration Date, the
First Renewal Expiration Date, or the Second Renewal Expiration Date (as such terms are
defined in the Team Agreement), as applicable.
"Fee Estate" means the City's fee title interest in the Arena Land and the Arena.
"First Leasehold Mortgagee" means the holder of the Leasehold Mortgage constituting
a first lien on the Leasehold Estate.
"Floor" means the basketball floor within the Arena designed for playing NBA basketball
games.
"Force Majeure Event" is defined in Section 19.3.
"Foreclosure Event" means a foreclosure, trustee's sale, deed, transfer, assignment or
other conveyance in lieu of foreclosure, or other similar exercise of rights or remedies
under any Leasehold Mortgage, including the occurrence of any transfer of title to the
mortgaged estate by operation of or pursuant to any Bankruptcy Proceeding, in each
case whether the transferee is a Leasehold Mortgagee, a party claiming through a
Leasehold Mortgagee, or a third party.
"Funding Agreement" means the Arena Finance and Funding Agreement, dated as of
the Effective Date, between the City and ArenaCo.
"Governmental Authority" means any federal, state or local entity, political subdivision,
agency, department, commission, board, bureau, administrative or regulatory body or
other instrumentality having jurisdiction over the Arena or the Parties.
"HoldCo" is defined in the Background.
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"Home Games" is defined in the Team Agreement.
"Indemnifying Party" is defined in Section 13.3.
"Indemnitee" is defined in Section 13.3.
"Institutional Lender" means: (A) any of the following having a total net worth or
shareholders' equity (on the date when its Leasehold Mortgage is executed and
delivered, or on the date of such Leasehold Mortgagee's acquisition of its Leasehold
Mortgage by assignment from the previous Leasehold Mortgagee) of at least Three
Hundred Million Dollars ($300,000,000): a bank, trust company, insurance company,
credit union, savings bank, pension, welfare or retirement fund or system, real estate
investment trust (or an umbrella partnership or other entity of which a real estate
investment trust is the majority owner), finance company, public or quasi‐public agency,
authority, or other entity, federal or state agency regularly making or guaranteeing
mortgage loans, investment bank, or a subsidiary of a Fortune 500 company (such as
AT&T Capital Corporation or General Electric Capital Corporation); (B) a real estate
mortgage investment conduit or securitization trust; (C) a trustee or issuer of
collateralized mortgage obligations or similar investment entity (provided that such
trustee, issuer, or other entity is publicly traded or is sponsored by an entity that
otherwise constitutes an Institutional Lender); (D) any entity of any kind actively
engaged in commercial real estate financing having a total net worth or shareholders'
equity (on the date when its Leasehold Mortgage is executed and delivered, or on the
date of such Leasehold Mortgagee's acquisition of its Leasehold Mortgage by
assignment from the previous Leasehold Mortgagee) of at least Three Hundred Million
Dollars ($300,000,000); (E) the NBA, or any of its Affiliates; or (F) a Person that is a
wholly owned subsidiary of or is a combination of any one or more of the Institutional
Lenders listed in subparagraphs (A) through (E) hereof, including any of the foregoing
when acting as trustee for other lender(s) or investor(s), whether or not such other
lender(s) or investor(s) are themselves Institutional Lenders. An Institutional Lender
also includes any financing entity which serves to further the financing structure in
connection with a financing transaction that utilizes other Institutional Lenders for the
purpose of financing, collateral assignment, guaranty, participation, and other functions
which coordinate and cooperate with Institutional Lenders.
"Intangible Rights" is defined in Section 2.1.
"Interest Holder" is defined in Section 1.1(F)(1).
"Interest Rate" means the annual "prime" lending rate of interest published from time
to time by the Wall Street Journal or its successor plus two percent (2%). If at any time
the Wall Street Journal or its successor no longer announces a "prime" lending rate,
then the Interest Rate shall be the annual interest rate that is announced by a national
bank reasonably selected by the Parties and having an office in Sacramento, California
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as such national bank's "prime" lending rate, plus two percent (2%). The Interest Rate
shall change and be adjusted upon each announcement by the Wall Street Journal or its
successor (or any substitute national bank selected by the Parties pursuant to this
definition) of each change in the "prime rate" used to determine the Interest Rate in the
manner described in this definition. All interest to be paid pursuant to this Agreement
shall be computed on the basis of a 360‐day year consisting of 12 months of 30 days
each.
"JPA" means the Sacramento Public Financing Authority, a California joint‐powers
authority.
"Lease Impairment" means any (A) cancellation, amendment, modification, rejection
surrender (whether voluntary or otherwise), or termination of this Agreement (other
than a termination by the City pursuant to the City's rights as expressly provided
hereunder), including upon a casualty or condemnation affecting the Arena or the Arena
Land, (B) consent, or affirmative acquiescence, by ArenaCo to a sale of any property, or
interest in any property, under 11 U.S.C. § 363 or otherwise in any Bankruptcy
Proceeding by the City, (C) exercise of any right of ArenaCo to treat this Agreement as
terminated under 11 U.S.C. § 365(h)(1)(A)(i) or any comparable provision of law, or (D)
subordination of this Agreement or the Leasehold Estate to any other estate or interest
in the Arena or the Arena Land (other than the City Financing Documents as provided in
Section 1.1(F)).
"Leasehold Commencement Date" means the "Substantial Completion Date" as defined
in the Design and Construction Agreement.
"Leasehold Estate" means ArenaCo's subleasehold estate and all other rights (expressly
including the Early Use License), titles, and interests of ArenaCo arising under this
Agreement.
"Leasehold Mortgage" means a mortgage, deed of trust, security deed, deed to secure
debt, or any similar other instrument or agreement constituting a lien upon, or similarly
encumbering, the Leasehold Estate held by a lender other than ArenaCo or an Affiliate
of ArenaCo as renewed, restated, modified, consolidated, amended, extended, or
assigned (absolutely or collaterally) from time to time.
"Leasehold Mortgagee" means the holder of a Leasehold Mortgage (including any
trustee, servicer or administrative agent acting on behalf of the holder or holders of a
Leasehold Mortgage) other than ArenaCo or any Affiliate of ArenaCo.
"Leasehold Term" is defined in Section 1.3(C).
"Losses" is defined in Section 13.1.
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"Maintenance and Repair Standard" means a level of maintenance and repair (A) so
that the Arena is in first‐class condition ready for all Events, (B) that complies with all
NBA Rules, (C) that complies with all Applicable Law, and (D) that is above the median
level (i.e., in the top half) of maintenance and repair of other arenas in the United States
that serve as home arenas for NBA teams.
"Mezzanine Financing" is defined in Section 16.12.
"Mezzanine Lender" is defined in Section 16.12.
"Minimum FM Annual Payment" is defined in Section 3.2.
"Minimum Property Insurance Coverage" is defined in Section 8.1(A).
"Mortgagee's Cure" is defined in Section 16.7(E).
"Mortgagee's Cure Rights" is defined in Section 16.7(E).
"Municipal Services" means the provision of (A) vehicular and pedestrian traffic
direction and control appropriate to secure reasonably safe and timely ingress and
egress from the Arena and the Parking Facilities, and (B) police or other security
services, fire prevention services, emergency medical services, street cleaning, trash
removal services, and other typical municipal services at the Arena, the Parking
Facilities, and all areas immediately surrounding the Arena where such services are
reasonably necessary, taking into account relevant factors such as traffic congestion,
foot traffic, and safety concerns in such areas.
"Naming Rights" means the right to name the Arena (which shall be the Arena Name),
or any portion thereof, including identifying such name on the Arena concourses, the
entrances to the Arena, the Arena roof, the exterior of the Arena or any other areas,
improvements and facilities at the Arena.
"Naming Rights Agreement" means any agreement or agreements whereby the Naming
Rights are granted to a Person.
"NBA" is defined in the Background.
"NBA Playoff Games" is defined in the Team Agreement.
"NBA Regular Season Games" is defined in the Team Agreement.
"NBA Rules" is defined in the Team Agreement.
"New Agreement" is defined in Section 16.8.
"New Agreement Delivery Date" is defined in Section 16.8(A).
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"New Operator" means a Person, including, without limitation, Leasehold Mortgagee or
its assignee, nominee or designee, that (A) acquires the Leasehold Estate through a
Foreclosure Event, or (B) enters into a New Agreement with the City under Section 16.8.
"Non‐Relocation Agreement" means the Team Non‐Relocation Agreement, dated as of
the Effective Date, between TeamCo and the City.
"Operating Year" means each 12 month period during the Leasehold Term commencing
on July 1 in any calendar year and ending on the immediately succeeding June 30;
provided, however, that the first Operating Year shall commence on the Leasehold
Commencement Date and end on the 30th day of the immediately succeeding June.
"Operations Standard" means a level of operation that (A) is in a manner to provide a
first‐class attendee experience for all Events that includes (i) sufficient on‐site,
uniformed security as shall be reasonably necessary to maintain and ensure public order
and safety in and around the Arena and in any event for the successful and interruption‐
free operation of such Events and to protect the parties and users thereof, (ii) a trained
ushering staff that provides cordial ushering services as necessary to accommodate
efficient patron seating and other ushering services and the reasonable flow of people
entering and exiting the Arena, (iii) high standards of cleanliness in all Arena facilities
open to patrons, and (iv) clean, efficient, and well‐staffed food and beverage
concessions operations appropriate to provide first‐class and efficient services to
patrons, (B) complies with all Applicable Law, and (C) is consistent with the level of
operation (including with respect to efforts to attract and market non‐TeamCo Events,
taking into account the size of the market and the desire of Event performers or
promoters to hold such Events in the City of Sacramento) of Comparable Facilities. In
addition to the foregoing, with respect to TeamCo Events, the Operations Standard
includes a level of operation that complies with all Basketball Operating Standards (as
defined in the Team Agreement).
"Order for Possession" means the Modified Order for Prejudgment Possession of the
Superior Court of the State of California, County of Sacramento, dated March 20, 2014.
"Order for Possession Land" is defined in Section 1.1(D).
"Parking Facilities" means the City‐owned parking facilities to be operated, maintained,
and repaired by ArenaCo (or an Affiliate thereof) pursuant to the Arena Parking
Management Agreement, dated as of the Effective Date, between the City and ArenaCo,
as such facilities may be reconfigured or replaced during the development and
construction of the Arena and related developments.
"Party" or "Parties" is defined in the introductory paragraph of this Agreement.
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"Person" means any individual, trust, estate, partnership, joint venture, company,
corporation, association, limited liability company, or other legal entity, business
organization, or enterprise.
"Personal Default" means any nonmonetary default under this Agreement that is not
susceptible to cure by a Leasehold Mortgagee.
"POMA" means the Parking Operation and Maintenance Agreement, dated as of
November 30, 1992, and recorded on October 15, 1993, in Book October 15, 1993 in
Book 93 1015, Page 2020 of the Official Records of Sacramento County, California, as
the same may be amended, restated, or otherwise modified from time to time.
"Pre‐Opening Activities" is defined in Section 1.4(B).
"Premium Seating" is defined in the Team Agreement.
"Prohibited Uses" means the uses set forth in Exhibit B.
"Project Agreements" is defined in the Background.
"Project Lease" is defined in Section 1.1(E).
"Purchase Option" is defined in Section 17.1.
"Qualified Ticket" means an admission ticket to an Event (other than Events for which a
primary purpose is to raise funds for one or more nonprofit charitable organizations) for
which ArenaCo or any of its Affiliates (expressly including TeamCo) receives valuable
consideration (whether in money, services, goods, or other value); provided, that, any
complimentary admission ticket to an Event that is provided by ArenaCo or any of its
Affiliates, or any admission ticket to an Event that is included within a sponsorship
agreement by ArenaCo or any of its Affiliates to any sponsor of the Team or ArenaCo or
their Affiliates, shall not be a Qualified Ticket. For the avoidance of doubt, because the
City (and not ArenaCo or any of its Affiliates) receives the consideration for tickets to
City Events, such tickets are not Qualified Tickets.
"Required Records" is defined in Section 6.2(A).
"Required Restoration Condition" means, with respect to any damage or destruction of
the Arena (including due to a partial Condemnation Action), the condition of the Arena,
after repair and restoration that (A) is equal to or better than the condition immediately
preceding such damage or destruction, (B) complies with the terms and conditions of
this Agreement (including the Maintenance and Repair Standard and the Operations
Standard), and (C) allows the Team to play its Home Games at the Arena in compliance
with the NBA Rules and the Team Agreement.
"SG Land" is defined in Section 1.1(D).
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"Site Lease" is defined in Section 1.1(E).
"Sleep Train Arena Event Fee Agreement" means the Sleep Train Arena Event Fee
Agreement, dated September 24, 2013, between the City and HoldCo.
"Sleep Train Event Fees" means the "Event Fees" as defined in the Sleep Train Arena
Event Fee Agreement.
"SNDAs" is defined in Section 1.1(F)(1).
"Substantial Completion" is defined in the Team Agreement.
"Substantial Improvements" means any individual or series of related Additions and
Capital Repairs (A) of a nature that are not ordinarily included within an annual capital
repair plan described in Section 4.3(G) and (B) the aggregate cost of which exceeds
$25,000,000. "Substantial Improvements" expressly excludes the Work (as defined in
the Design and Construction Agreement).
"Suites" means the private luxury suites (including any related lounge areas) in the
Arena.
"Tax" means any general or special, ordinary or extraordinary, tax, imposition,
assessment, levy, usage fee, excise, or similar charge (including any ad valorem or other
property taxes), however measured, regardless of the manner of imposition or
beneficiary, that is imposed by any Governmental Authority. Without limiting the
generality of the foregoing, "Tax" expressly includes any and all assessments or similar
charges imposed by the Downtown Sacramento Partnership, Property Based
Improvement District.
"Team" is defined in the Background.
"Team Agreement" is defined in the Background.
"TeamCo" is defined in the Background.
"TeamCo Events" is defined in the Team Agreement.
"TeamCo Exclusive Spaces" means the "Licensee Exclusive Spaces" as defined in the
Team Agreement.
"Term" is defined in Section 1.3(A).
"Ticketing Agreement" is defined in the Team Agreement.
"Trustee" means the trustee under the indenture for the City Financing.
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IN WITNESS WHEREOF, the Parties have entered in this Agreement as of the day and
year first above written.

City of Sacramento

SACRAMENTO DOWNTOWN ARENA LLC,
a Delaware limited liability company

By:____________________________
John F. Shirey
City Manager

By: Sacramento Basketball Holdings LLC,
a Delaware limited liability company,
its Sole Member
By: ________________________________

Date:_______________, 2014
Name: _____________________________
Its: ________________________________

Date:________________, 2014
Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for ArenaCo
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Exhibit A
to
Arena Management, Operations, and Lease Agreement
Arena Land
(see attached)
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Exhibit B
to
Arena Management, Operations, and Lease Agreement
Prohibited Uses
Sale of paraphernalia or other equipment or apparatus which is used primarily in connection
with the taking or use of illegal drugs (or their equivalent);
Casino (or other establishment in which gambling is permitted or games of chance are
operated, but excluding lotteries or raffles conducted as part of Events in accordance with
Applicable Law), a massage parlor, or a tanning parlor;
Wholesale, storage, warehouse, and distribution (excluding any storage and warehousing
incidental to uses not prohibited under this Agreement);
Funeral parlor, mortuary, or similar service;
Commercial laundry or Laundromat (excluding any laundry or laundry services incidental to
uses not prohibited under this Agreement);
Industrial services;
Manufacturing, fabrication, or assembly (excluding with respect to items to be used or
consumed on‐site in connection with uses not prohibited under this Agreement);
Residential uses, including any household living or group living;
Wholesale stores; and
Other uses similar to the above that are detrimental to the image of, or cause embarrassment
to, the City.
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Exhibit C
to
Arena Management, Operations, and Lease Agreement
Form of Subordination, Non‐Disturbance, and Attornment Agreement
(see attached)
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Recording Requested By And
When Recorded Mail to:
Katten Muchin Rosenman LLP
2029 Century Park East, 26th Floor
Los Angeles, California 90067
Attn: Benzion J. Westreich, Esq.

(space above this line for Recorder’s use)

SUBORDINATION, NONDISTURBANCE AND ATTORNMENT AGREEMENT

by and between
SACRAMENTO PUBLIC FINANCING AUTHORITY,
CITY OF SACRAMENTO,
SACRAMENTO DOWNTOWN ARENA LLC,
SACRAMENTO KINGS LIMITED PARTNERSHIP,
and
[BOND TRUSTEE]
Dated as of ________, 201__
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SUBORDINATION, NONDISTURBANCE AND ATTORNMENT AGREEMENT

THIS
SUBORDINATION,
NONDISTURBANCE
AND
ATTORNMENT
AGREEMENT (this “Agreement”) is entered into as of ________, 201__, by and between the
Sacramento Public Financing Authority, a joint-powers authority duly organized and existing
under the laws of the State of California (“Authority”), the City of Sacramento, a municipal
corporation and chartered city duly organized and existing under the laws of the State of
California (“City”), [Bond Trustee], a [___________], in its capacity as bond trustee under the
hereinafter defined Indenture (“Bond Trustee”), Sacramento Downtown Arena LLC, a Delaware
limited liability company (“ArenaCo”), and Sacramento Kings Limited Partnership, a California
limited partnership (“TeamCo”), who agree as follows:
1.

Recitals. This Agreement is made with reference to the following recitals:

A.
TeamCo owns and operates the National Basketball Association franchise
currently known as the Sacramento Kings (the “Team”). Sacramento Basketball Holdings LLC,
a Delaware limited liability company (“HoldCo”) is the sole member of ArenaCo and indirect
controlling majority owner of TeamCo.
B.
On May ____, 2014, (i) City, HoldCo, ArenaCo and TeamCo entered into
the Comprehensive Project Agreement for the Sacramento Entertainment and Sports Center (the
"Comprehensive Agreement"), (ii) City and ArenaCo entered into the Arena Design and
Construction Agreement (the "Design and Construction Agreement"), pursuant to which
ArenaCo has agreed to design and construct a multipurpose entertainment and sports center,
including administrative offices, practice facility, plazas, walkways, parking, and outdoor
entertainment areas (the "Arena"), on land located at the Downtown Plaza in Sacramento,
California, as more particularly described on Exhibit A attached hereto and made a part hereof
(the “Arena Land”), (iii) City and ArenaCo entered into the Arena Management, Operations,
and Lease Agreement (the “AMOLA”), pursuant to which City has granted an early use license
and agreed to lease the Arena Land and the Arena to ArenaCo and granted ArenaCo the option to
purchase the Arena Land or the Arena Land and the Arena (the “Purchase Option”), and
ArenaCo has agreed to operate, maintain and repair the Arena, (iv) ArenaCo and TeamCo
entered into the Team Use Agreement (the "Team Agreement"), pursuant to which ArenaCo has
agreed to operate, maintain, and repair the Arena for, and license the use of the Arena to,
TeamCo and (v) City, ArenaCo and [Escrow Agent], in its capacity as escrow agent entered into
the Arena Finance, Escrow, and Disbursement Agreement (the “Escrow Agreement”), pursuant
to which City and ArenaCo have agreed to the terms of funding their respective share of the
costs to design, develop and construct the Arena.
C.
As contemplated by the Escrow Agreement, City is financing its share of
the costs to design, develop and construct the Arena through the issuance of the Authority’s
Lease Revenue Bonds, Series 2014 (the “Bonds”) pursuant to that certain Indenture (the
“Indenture”) between City, Authority, and Bond Trustee, and other documents executed and
delivered in connection therewith. In connection with the issuance of the Bonds and after the
AMOLA and the Team Agreement have been executed and delivered, City and the Authority are
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concurrently herewith entering into (i) a Site Lease (the "Site Lease") pursuant to which City
leases the Arena Land and the Arena to the Authority, and (ii) a Project Lease (the "Project
Lease") pursuant to which the Authority subleases the Arena Land and the Arena to City.
D.
Pursuant to the Indenture, Authority has transferred in trust, granted a
security interest in, and assigned to Bond Trustee, for the benefit of the owners from time to time
of the Bonds, all of Authority’s right, title and interest in the Site Lease and the Project Lease
(excluding any rights to payments or reimbursement of Authority’s reasonable costs and
expenses under the Project Lease and any rights of Authority to indemnification under the
Project Lease).
E.
Even though the AMOLA and the Team Agreement were executed and
delivered prior to the Site Lease and the Project Lease, the parties hereto intend and agree that
the AMOLA is subordinate to the Site Lease and the Project Lease (and to the assignment
thereof under the Indenture) and the Team Agreement is subordinate to the AMOLA.
F.
The parties desire, pursuant to and in accordance with the provisions set
forth in this Agreement, to: (1) except where an ArenaCo Default (as defined in the AMOLA)
continues to exist beyond any applicable notice and cure periods, including those available to
any then-existing Leasehold Mortgagees (as defined in the AMOLA), (a) assure ArenaCo that it
shall not be disturbed and that its right to possession of the Arena Land and the Arena for the
entire term of the AMOLA shall continue in full force and effect even if for any reason the Site
Lease and/or the Project Lease terminates before expiration of the AMOLA; and (b) assure
TeamCo that it shall not be disturbed and that its right and the Team’s right to use the Arena
Land and the Arena for the entire term of the Team Agreement shall continue in full force and
effect even if for any reason the Site Lease and/or the Project Lease terminates before expiration
of the Team Agreement and (2) in the event that the AMOLA terminates by reason of City
exercising any right it has under the AMOLA to terminate, a rejection in ArenaCo’s bankruptcy,
or option of ArenaCo to treat the AMOLA as terminated under 11 U.S.C. § 365(h)(1)(A)(i), or
any comparable provision of law, and a New Agreement (as defined in the AMOLA) or the StepIn Agreement (as defined in the Team Agreement) is entered into (or deemed to have been
entered into), assure TeamCo that it shall not be disturbed and that its right and the Team’s right
to use the Arena Land and the Arena for the entire term of the Team Agreement shall continue in
full force and effect for so long as there is no event of default that occurs and continues to exist
beyond any applicable notice and cure periods under a Step-In Agreement that replaces the
AMOLA or a Step-In Agreement that replaces a New Agreement.
2.
Subordination. The Project Lease and the Site Lease (and the assignment thereof
under the Indenture) are and shall unconditionally be and remain a charge on the Arena Land and
the Arena prior and superior to the AMOLA and the Team Agreement, regardless of the date of
execution or the date or order of recording of any of such agreements or any memoranda thereof.
3.
Terms of Project Lease and Site Lease Prohibit Termination. City, Authority and
Bond Trustee represent and warrant that in the event of default under the Site Lease or the
Project Lease, City, Authority and Bond Trustee have expressly waived the right to re-enter and
relet the Arena Land and the Arena or terminate the Project Lease or the Site Lease. Each of
City, Authority and Bond Trustee irrevocably covenant not to amend, terminate, invalidate or
2
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challenge the foregoing waiver and explicitly agree and declare that any amendment,
termination, invalidation or challenge of or to the foregoing waiver shall be null and void and of
no force or effect. City, Authority and Bond Trustee shall promptly notify ArenaCo and
TeamCo in writing of any default under the Site Lease or the Project Lease of which notice
thereof is received or given by such party.
4.

Termination of Project Lease.

A.
Except where an ArenaCo Default continues to exist beyond any
applicable notice and cure periods, including those available to any then-existing Leasehold
Mortgagees and subject to, and without detracting from, the rights of any Leasehold Mortgagees
under the AMOLA, including any rights of notice and cure in favor of such Leasehold
Mortgagees, if the Site Lease is still in effect, and if the Project Lease is terminated for any
reason prior to the expiration of the AMOLA, Authority shall notify ArenaCo in writing of such
termination as of the date such termination occurs. On receipt of such notice from Authority,
ArenaCo shall have the right in its sole discretion and irrespective of whether the then-current
term is the Early Use License Term or the Leasehold Term (as each term is defined in the
AMOLA), by notice in writing given within sixty (60) days after receipt of such notice, to attorn
to Authority and upon such attornment shall be entitled to all of the rights, and shall perform all
of ArenaCo’s obligations, under the AMOLA as if the AMOLA were the direct agreement
between Authority, as landlord, and ArenaCo, as tenant. Provided no ArenaCo Default exists at
the time of such notice beyond any applicable notice and cure periods, including those available
to any then-existing Leasehold Mortgagee under the AMOLA, Authority shall (i) not disturb
ArenaCo’s right to possession of the Arena and the Arena Land and TeamCo’s right to use the
Arena and the Arena Land and such possession and right to use shall continue in full force and
effect and (ii) continue to recognize the estate created under the AMOLA, in each case upon the
then remaining terms and conditions of the AMOLA. So long as no ArenaCo Default continues
to exist beyond any applicable notice and cure periods, including those available to any thenexisting Leasehold Mortgagees under the AMOLA, the AMOLA shall continue with the same
force and effect as if Authority and ArenaCo had entered into a lease on the same provisions as
those contained in the AMOLA, including, without limitation, ArenaCo’s Purchase Option as
provided therein.
B.
From the date ArenaCo attorns to Authority as provided in this Section 4,
ArenaCo shall not be further liable to City for performance under the AMOLA.
C.
From the date of recognition and attornment, Authority and ArenaCo shall
have the same rights as City and ArenaCo, respectively, have that can be enforced against each
other under the AMOLA.
D.
Authority and ArenaCo, immediately upon ArenaCo’s notice to Authority
of its election for the recognition and attornment provided in this Section 4, shall enter into a
written agreement with the same provisions as those in the AMOLA, except for changes that are
necessary because of the substitution of Authority in place of City (the “New AMOLA”).
ArenaCo shall have the right to obtain specific performance of Authority’s obligation to enter
into the New AMOLA.

3
US_100382585v14

294 of 885

5.

Termination of Site Lease.

A.
Except where an ArenaCo Default continues to exist beyond any
applicable notice and cure periods, including those available to any then-existing Leasehold
Mortgagees and subject to, and without detracting from, the rights of any Leasehold Mortgagees
under the AMOLA, including any rights of notice and cure in favor of such Leasehold
Mortgagees, if the Site Lease is terminated for any reason prior to the expiration of the AMOLA,
City shall notify ArenaCo in writing of such termination as of the date such termination occurs.
On receipt of such notice from City, ArenaCo shall attorn to City and shall be entitled to all of
the rights, and shall perform all of ArenaCo’s obligations, under the AMOLA. If no ArenaCo
Default continues to exist beyond any applicable notice and cure periods, including those
available to any then-existing Leasehold Mortgagees under the AMOLA, City shall (i) not
disturb ArenaCo’s right to possession of the Arena and the Arena Land and TeamCo’s right to
use the Arena and the Arena Land and such possession and right to use shall continue in full
force and effect and (ii) continue to recognize the estate created under the AMOLA, in each case
upon the then remaining terms and conditions of the AMOLA. So long as no ArenaCo Default
continues to exist beyond any applicable notice and cure periods, including those available to
any then-existing Leasehold Mortgagees under the AMOLA, the AMOLA shall continue in full
force and effect, including, without limitation, ArenaCo’s Purchase Option as provided therein.
6.
Termination of AMOLA. In the event that the AMOLA shall terminate by reason
of City exercising any right it has under the AMOLA to terminate, a rejection in ArenaCo’s
bankruptcy, or option of ArenaCo to treat the AMOLA as terminated under 11 U.S.C. §
365(h)(1)(A)(i), or any comparable provision of law, (i) City shall either (x) enter into a New
Agreement at the request of Leasehold Mortgagee pursuant to Section 16.8 of the AMOLA, or
(y) if no New Agreement is entered into pursuant to Section 16.8 of the AMOLA, enter into the
Step-In Agreement (as defined in the Team Agreement) with TeamCo or its Affiliate (as defined
in the Comprehensive Agreement) pursuant to Section 2 of the Comprehensive Agreement, and
(ii) City, Authority, and Bond Trustee shall not disturb TeamCo’s right to use the Arena and the
Arena Land and such right to use shall continue in full force and effect for so long as there is no
event of default that occurs and continues to exist beyond any applicable notice and cure periods
under a Step-In Agreement that replaces the AMOLA or a Step-In Agreement that replaces a
New Agreement. In the event a New AMOLA is entered into pursuant to Section 4(D) hereof,
references to City in this Section 6 shall be deemed to refer to Authority.
7.

Miscellaneous.

A.
Conflicts with Existing Leases and Agreements. Except as expressly
provided herein, nothing in this Agreement shall be deemed to change in any manner the
provisions of the Site Lease, the Project Lease, the AMOLA or the Team Agreement, or to waive
any right that one party may now have or later acquire against the other party by reason of said
leases and agreements. If any conflict exists between the provisions of this Agreement and the
provisions of the Site Lease, the Project Lease, the AMOLA and/or the Team Agreement, the
provisions of this Agreement shall prevail.
B.
No Merger. City, Authority, Bond Trustee, ArenaCo and TeamCo agree
that ArenaCo’s early use license and leasehold estate created by the AMOLA and TeamCo’s
4
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license rights created by the Team Agreement shall not merge but shall remain separate and
distinct, notwithstanding the union of said estates in TeamCo in the event that TeamCo enters
into the Step-In Agreement, and as a result thereof also becomes the licensor under the Team
Agreement.
C.
Additional SNDA; Acknowledgment of Subordination. Each of City,
Authority and Bond Trustee shall require that any third party that acquires an interest senior to
such party in the Site Lease, the Project Lease, the Arena Land or the Arena, and any lender to
any of the foregoing parties (including, without limitation, to such third parties) having a security
interest in the Arena Land, the Arena, the Site Lease or the Project Lease (each, an “Interest
Holder”) shall enter into a subordination, non-disturbance and attornment agreement
substantially similar to this Agreement for the benefit of ArenaCo and TeamCo, and their
respective lenders, pursuant to which such Interest Holder shall agree not to disturb ArenaCo’s
and TeamCo’s (and their respective lenders’ rights in respect of the) use of the Arena Land and
the Arena and such right to use shall continue in full force and effect for so long as there is no
event of default that occurs and continues to exist beyond any applicable notice and cure periods
under the AMOLA, the Team Agreement, the New Agreement or the Step-In Agreement, as
applicable, and as further protected under the terms of this Agreement. Each of ArenaCo and
TeamCo shall, at the request of City, Authority or Bond Trustee, use their commercially
reasonable efforts to obtain from any lender to ArenaCo or TeamCo having a security interest in
the AMOLA or the Team Agreement an acknowledgement and/or confirmation that, subject to
the rights set forth above in this Section 7(C), the Project Lease and the Site Lease (and the
assignment thereof under the Indenture), to the extent any of such agreements are then in
existence, are and shall unconditionally be and remain a charge on the Arena Land and the Arena
prior and superior to the AMOLA and the Team Agreement, regardless of the date of execution
or the date or order of recording of the AMOLA or the Team Agreement or any memoranda
thereof.
D.
Attorneys’ Fees. If any party commences an action against any of the
other parties arising out of or in connection with this Agreement, the prevailing party shall be
entitled to recover from the losing party reasonable attorneys’ fees and costs of suit.
E.
Notice. Any notice, demand, request, consent, approval or communication
that any party desires or is required to give to another party or any other person shall be in
writing and either served personally or sent by prepaid, first-class mail. Any notice, demand,
request, consent, approval or communication that any party desires or is required to give to
another party shall be addressed to the other party in the manner and at the address set forth
below.
City’s and Authority’s address:
City of Sacramento
City Hall
915 I Street
Sacramento, CA 95814
Attention: City Manager
Telephone: (916) 264-5704
5
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Fax: (916) 264-7618
With a copy to:
[____________]
[____________]
[____________]
[____________]
Attention: [____________]
Telephone: [____________]
Fax: [____________]
and a copy to:
[____________]
[____________]
[____________]
[____________]
Telephone: [____________]
Fax: [____________]
Bond Trustee’s address:
[____________]
[____________]
[____________]
[____________]
Attention: [____________]
Telephone: [____________]
Fax: [____________]
ArenaCo’s address:
Sacramento Downtown Arena LLC
Attention: John Rinehart, CFO
Sacramento Basketball Holdings LLC
One Sports Parkway
Sacramento, CA 95834
Telephone: (916) 928-3636
Fax: (916) 928-6983
With a copy to:
Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661-3693
Telephone: (312) 902-5469
6
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Fax: (312) 902-1061
and a copy to:
Jeffrey K. Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Telephone: (916) 496-8500
Fax: (916) 496-8500
TeamCo’s address:
Sacramento Kings Limited Partnership
Attention: John Rinehart, CFO
Sacramento Basketball Holdings LLC
One Sports Parkway
Sacramento, CA 95834
Telephone: (916) 928-3636
Fax: (916) 928-6983
With a copy to:
Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661-3693
Telephone: (312) 902-5469
Fax: (312) 577-9739
and a copy to:
Jeffrey K. Dorso, Esq.
Pioneer Law Group, LLP
431 I Street, Suite 201
Sacramento, CA 95814
Telephone: (916) 496-8500
Fax: (916) 496-8500
Any party’s address may be changed from time to time by such party by giving notice as
provided above to the other parties. No change of address of any party shall be binding on the
other parties until notice of such change of address is given as herein provided. Mailed notices
shall be deemed received within two (2) business days from the time of mailing.
F.
Successors. This Agreement shall be binding on and inure to the benefit
of the parties and their successors.

7
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G.
Third Party Beneficiaries. Each Leasehold Mortgagee and Mezzanine
Lender (as defined in the AMOLA) are intended direct third party beneficiaries of this
Agreement with the right of direct enforcement of the provisions set forth herein.
H.
Counterparts. The parties hereto may sign this Agreement in counterparts,
each of which will be considered an original, but all of which will constitute the same
Agreement. Facsimile signatures or signatures transmitted by email or other electronic means
shall be effective to bind each of the parties hereto.
I.
Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any proceedings regarding
this Agreement, the parties hereto agree that the venue shall be the state courts of California
located in Sacramento County or the U.S. District Court for the Eastern District of California.
[SIGNATURES FOLLOW]
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“ARENACO”
SACRAMENTO DOWNTOWN ARENA LLC,
a Delaware limited liability company

By: ________________________________
Name: _____________________________
Its: ________________________________
-AND“TEAMCO”
SACRAMENTO KINGS LIMITED PARTNERSHIP,
a California limited partnership

By: ________________________________
Name: _____________________________
Its: ________________________________

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
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“CITY”
CITY OF SACRAMENTO
By:
Its Authorized Representative

Attest:

_____________________________
City Clerk
-AND-

“AUTHORITY”
SACRAMENTO PUBLIC FINANCING AUTHORITY
By:
Its Authorized Representative

Attest:

_____________________________
Secretary

Approved as to form:

_____________________________
City Attorney and Authority Counsel

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
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“BOND TRUSTEE”
[___________________________]
By:
Its

_________________________
Authorized Officer

[ACKNOWLEDGMENTS FOLLOW]

11
US_100382585v14

302 of 885

STATE OF CALIFORNIA
COUNTY OF ___________

)
)
)

On ________________, 201_ before me,
(here insert name and title of the officer), personally appeared
who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature

STATE OF CALIFORNIA
COUNTY OF ___________

(Seal)

)
)
)

On ________________, 201_ before me,
(here insert name and title of the officer), personally appeared
who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature

(Seal)

12

303 of 885

STATE OF CALIFORNIA
COUNTY OF ___________

)
)
)

On ________________, 201_ before me,
(here insert name and title of the officer), personally appeared
who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature

STATE OF CALIFORNIA
COUNTY OF ___________

(Seal)

)
)
)

On ________________, 201_ before me,
(here insert name and title of the officer), personally appeared
who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature

(Seal)
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STATE OF CALIFORNIA
COUNTY OF ___________

)
)
)

On ________________, 201_ before me,
(here insert name and title of the officer), personally appeared
who proved to me on
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon
behalf of which the person(s) acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature

(Seal)

14
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Exhibit A
Arena Land
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THIS EXHIBIT IS FOR ILLUSTRATION PURPOSES ONLY.
THE ANNUAL FEE IS SET AND ADJUSTED IN ACCORDANCE WITH SECTION 3.
SAMPLE CALCULATIONS ARE PROVIDED FOR OPERATING YEARS 1 THROUGH 10 ONLY.
Exhibit D‐1
to
Arena Management, Operations, and Lease Agreement
Annual Fee: Sample Calculations
Date of Substantial Completion:

October 12, 2016

"Commencement Date" under Team Agreement:

November 3, 2016

Sleep Train Event Fees (7/1/16 – 10/12/16):

$100,000

CPI Index:
June 2016

258.000

June 2017

264.500

June 2018

271.250

June 2019

278.682

June 2020

287.805

June 2021

297.680

June 2022

309.722

June 2023

323.841

June 2024

340.630

June 2025

355.653

ARENA MANAGEMENT, OPERATIONS, AND LEASE AGREEMENT
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Annual Adjustment

Prior Year's
Opening
CPI Index

Prior
Year's
Ending
CPI Index

Increase in
CPI Index
during
Prior Year

Percentage Increase in
CPI Index during Prior Year
(%)

3%
Floor?

Operating Year 2

258.000

264.500

6.500

[6.500 ÷ 258.000] × 100 = 2.519



3.000

Operating Year 3

264.500

271.250

6.750

[6.750 ÷ 264.500] × 100 = 2.552



3.000

Operating Year 4

271.250

278.682

7.432

[7.432 ÷ 271.250] × 100 = 2.740



3.000

Operating Year 5

278.682

287.805

9.123

[9.123 ÷ 278.682] × 100 = 3.274

3.274

Operating Year 6

287.805

297.680

9.875

[9.875 ÷ 287.805] × 100 = 3.431

3.431

Operating Year 7

297.680

309.722

12.042

[12.042 ÷ 297.680] × 100 = 4.045

4.045

Operating Year 8

309.722

323.841

14.119

[14.119 ÷ 309.722] × 100 = 4.559

4.559

Operating Year 9

323.841

340.630

16.789

[16.789 ÷ 323.841] × 100 = 5.184

Operating Year 10

340.630

355.653

15.023

[15.023 ÷ 340.630] × 100 = 4.410

5%
Cap?



Annual
Adjustment
(%)

5.000
4.410

Annual Fee
Annual Fee
From Prior Operating Year
($)

Annual Adjustment
(%)

Annual Fee
($)

Operating Year 1

N/A

N/A

4,765,753.43 1 2

Operating Year 2

N/A

N/A

6,500,000.00

Operating Year 3

N/A

N/A

6,500,000.00

Operating Year 4

N/A

N/A

6,500,000.00

Operating Year 5

N/A

N/A

6,500,000.00

Operating Year 6

1
2

6,500,000.00 × 1.03000 × 1.03000 × 1.03000 × 1.03274 × 1.03431 = 7,586,941.80

Operating Year 7

7,586,941.80

4.045

7,893,833.60

Operating Year 8

7,893,833.60

4.559

8,253,713.47

Operating Year 9

8,253,713.47

5.000

8,666,399.14

Operating Year 10

8,666,399.14

4.410

9,048,587.34

Annual Fee prorated for partial Operating Year per Section 3.3 [(262 days ÷ 365 days) × $6,500,000.00 = $4,665,753.43].
Annual Fee increased by Sleep Train Event Fees per Section 3.1(B) [$4,665,753.43 + $100,000.00 = $4,765,753.43].
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THIS EXHIBIT IS FOR ILLUSTRATION PURPOSES ONLY.
THE ANNUAL FEE IS SET AND ADJUSTED IN ACCORDANCE WITH SECTION 3.
Exhibit D‐2
Illustration of Annual Fee Escalation (Assuming 3% Minimum Annual Adjustment
Term
(w/out extensions of
Team Agreement)

Annual Fee
From Prior Operating Year
($)

Minimum
Annual Adjustment
(3%)

Operating Year 1

N/A

N/A

Operating Year 2
Operating Year 3
Operating Year 4
Operating Year 5
Operating Year 6
Operating Year 7
Operating Year 8
Operating Year 9
Operating Year 10
Operating Year 11
Operating Year 12
Operating Year 13
Operating Year 14
Operating Year 15
Operating Year 16
Operating Year 17
Operating Year 18
Operating Year 19
Operating Year 20
Operating Year 21
Operating Year 22
Operating Year 23
Operating Year 24
Operating Year 25
Operating Year 26
Operating Year 27
Operating Year 28
Operating Year 29
Operating Year 30
Operating Year 31
Operating Year 32
Operating Year 33
Operating Year 34
Operating Year 35
Operating Year 36
(if applicable)

6,500,000
6,500,000
6,500,000
6,500,000
6,500,000
7,533,500
7,759,505
7,992,290
8,232,059
8,479,021
8,733,392
8,995,394
9,265,256
9,543,214
9,829,510
10,124,395
10,428,127
10,740,971
11,063,200
11,395,096
11,736,949
12,089,057
12,451,729
12,825,281
13,210,039
13,606,340
14,014,530
14,434,966
14,868,015
15,314,055
15,773,477
16,246,681
16,734,081
17,236,103

1.000
1.000
1.000
1.000
1.159
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030
1.030

6,500,000 (§3.1(A)(1)(i))*
4,700,000 (§3.1(A)(1)(ii))*
6,500,000
6,500,000
6,500,000
6,500,000
7,533,500
7,759,505
7,992,290
8,232,059
8,479,021
8,733,392
8,995,394
9,265,256
9,543,214
9,829,510
10,124,395
10,428,127
10,740,971
11,063,200
11,395,096
11,736,949
12,089,057
12,451,729
12,825,281
13,210,039
13,606,340
14,014,530
14,434,966
14,868,015
15,314,055
15,773,477
16,246,681
16,734,081
17,236,103
17,753,186**

17,753,186

1.030

18,285,782**

Minimum
Annual Fee
($)

* Annual Fee for first Operating Year is adjusted per Sections 3.1(B) and 3.3. Adjustments not shown.
** Annual Fee for final Operating Year is adjusted per Section 3.3. Adjustment not shown.
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Exhibit E
to
Arena Management, Operations, and Lease Agreement
Form of Memorandum of Lease and Purchase Option
Recording Requested By and
When Recorded Mail To:
Katten Muchin Rosenman LLP
2029 Century Park East, Suite 2600
Los Angeles, California 90067
Attention: Benzion J. Westreich, Esq.

MEMORANDUM OF LEASE AND OPTION
This MEMORANDUM OF LEASE AND OPTION (this "Memorandum"), dated as of
_____________, 201_, is entered into between the CITY OF SACRAMENTO, a municipal
corporation of the State of California (the "City"), and SACRAMENTO DOWNTOWN ARENA LLC,
a Delaware limited liability company ("ArenaCo").
RECITALS
A.
The City and ArenaCo entered into (i) that certain Arena Management,
Operations, and Lease Agreement, dated as of _________________, 2014 (the "Lease"),
pursuant to which (i) the City has granted to ArenaCo an Early Use License during the Early Use
License Term (as such terms are defined in the Lease), (ii) the City will lease to ArenaCo, and
ArenaCo will lease from the City, for the Leasehold Term (as such term is defined in the Lease),
the real property described in Exhibit "A" attached hereto and incorporated herein by reference
(the "Arena Land") and the multipurpose entertainment and sports center, including
administrative offices, practice facility, plazas, walkways, parking, and outdoor entertainment
areas (the "Arena"), to be constructed on the Arena Land, upon the terms more particularly
described therein, (ii) the Comprehensive Project Agreement for the Sacramento Entertainment
and Sports Center, dated as of _________________, 2014, and (iii) certain other "Project
Agreements" (as such term is defined in such Comprehensive Agreement).
B.
The City and ArenaCo desire to execute this Memorandum to provide
constructive notice of ArenaCo's rights under the Lease to all third parties.

NOW THEREFORE, for good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged, the parties agree as follows:
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Term. The City has (a) granted to ArenaCo an Early Use License during the Early
Use License Term (as such terms are defined in the Lease) to construct the Arena, and (b) upon
the satisfaction of certain conditions precedent, to lease the Arena Land and the Arena to
ArenaCo for the Leasehold Term (as such term is defined in the Lease), which Leasehold Term
will be approximately 35 years and will be automatically extended if the Team Use Agreement,
dated as of _________________, 2014, between ArenaCo and TeamCo is extended, all upon
and subject to the terms and conditions set forth in the Lease.
1.

Lease Terms. The lease of the Arena Land and the Arena to ArenaCo is pursuant
to the Lease, which is incorporated into this Memorandum by reference.
2.

Purchase Option. ArenaCo shall either (a) have the option to purchase the Arena
and the Arena Land from the City (the "Purchase Option") or (b) be required to purchase the
Arena and the Arena Land from the City, upon and subject to the terms and conditions set forth
in the Lease.
3.

Assignment. ArenaCo's ability to transfer the Lease and to sublease the Arena
Land and the Arena is set forth in more detail in the Lease.
4.

Leasehold Mortgagee's Right to New Agreement.
ArenaCo's leasehold
mortgagees are granted certain rights and protections, including notice and cure rights with
respect to ArenaCo's defaults and the right, under certain circumstances that result in the
termination of the Lease, to require the City to enter into a new lease with ArenaCo's senior
leasehold mortgagee or its assignee, nominee or designee, all as set forth in more detail in the
Lease.
5.

Step‐In Agreement. Pursuant to that certain Comprehensive Project Agreement
for the Sacramento Entertainment and Sports Center, dated as of _________________, 2014,
between the City, ArenaCo, Sacramento Basketball Holdings LLC, a Delaware limited liability
company and an affiliate of ArenaCo, and Sacramento Kings Limited Partnership, a California
limited partnership and an affiliate of ArenaCo ("TeamCo"), under certain circumstances that
result in the termination of the Lease, TeamCo will be required to enter into a new lease with
the City on substantially the same terms as the Lease.
6.

Successors and Assigns. This Memorandum and the Lease shall bind and inure to
the benefit of the parties and their respective heirs, successors and assigns, subject, however,
to the provisions of the Lease.
7.

Release. The Lease provides that ArenaCo will execute and record a release of
this Memorandum within ten Business Days (as defined in the Lease) following the expiration of
the Purchase Option. The Lease also provides that: (a) if ArenaCo fails to execute and record
such release as provided in the Lease, then, provided there is no dispute between the parties at
the time regarding the termination of the Purchase Option, the City may, after providing
ArenaCo and ArenaCo's senior leasehold mortgagee not less than ten Business Days' prior
written notice thereof, unilaterally execute and record a release of this Memorandum, (b) the
8.
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City may, after providing ArenaCo and ArenaCo's senior leasehold mortgagee not less than ten
Business Days' prior written notice thereof, unilaterally execute and record a release of this
Memorandum if the Lease terminates pursuant to Section 11.2(C) of the Lease or Sections
7.2(A), 7.2(B), 7.2(E), 7.2(F), or 7.2(G) of the Comprehensive Agreement, and (c) any third party
may rely on any such release unilaterally executed and recorded by the City.
9.

Governing Law. This Memorandum and the Lease are governed by California

law.

*

*

*
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IN WITNESS WHEREOF, the City and ArenaCo have entered in this Memorandum as of
the day and year first above written.

City of Sacramento

SACRAMENTO DOWNTOWN ARENA LLC,
a Delaware limited liability company

By:____________________________
John F. Shirey
City Manager

By: Sacramento Basketball Holdings LLC,
a Delaware limited liability company,
its Sole Member
By: ________________________________

Date:_______________, 2014
Name: _____________________________
Its: ________________________________

Date:________________, 2014
Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for ArenaCo
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Schedule 10.2(D)
to
Arena Management, Operations, and Lease Agreement
Litigation
1.

CASE NO.:
CASE TITLE:

34‐2014‐00156358
CITY OF SACRAMENTO
vs.
STATE OF CALIFORNIA PUBLIC EMPLOYEES RETIREMENT SYSTEM, US
BANK A NATIONAL ASSOCIATION, C‐III ASSET MANAGEMENT LLC, and
DOES 1 through 50, inclusive.

2.

CASE NO.:
CASE TITLE:

34‐2013‐80001489
ISAAC GONZALEZ, JAMES CATHCART, and JULIAN CAMACHO,
vs.
KEVIN JOHNSON, JOHN SHIREY, JOHN DANGBERG,
CITY OF SACRAMENTO, and DOES 1 through 40, inclusive.
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TEAM NON‐RELOCATION AGREEMENT
between
CITY OF SACRAMENTO
and
SACRAMENTO KINGS LIMITED PARTNERSHIP

Dated as of: May 20, 2014
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TEAM NON‐RELOCATION AGREEMENT
This TEAM NON‐RELOCATION AGREEMENT (this "Agreement") is made and entered into
as of May 20, 2014 (the "Effective Date") between the City of Sacramento, a municipal
corporation of the State of California (the "City"), and Sacramento Kings Limited Partnership, a
California limited partnership ("TeamCo"). The City and TeamCo are sometimes referred to
herein as the "Parties" and each as a "Party."
BACKGROUND
TeamCo owns and operates the National Basketball Association ("NBA") franchise
currently known as the Sacramento Kings (the "Team").
Concurrently with the Parties' execution of this Agreement, the City, TeamCo,
Sacramento Downtown Arena LLC, a Delaware limited liability company ("ArenaCo"), and
Sacramento Basketball Holdings, LLC, a Delaware limited liability company ("HoldCo"), have
entered into the Comprehensive Project Agreement for the Sacramento Entertainment and
Sports Center (the "Comprehensive Agreement"), which, together with the other "Project
Agreements" (as such term is defined in the Comprehensive Agreement), set forth the
agreements of the Parties, ArenaCo, and HoldCo with respect to the ownership, financing,
design, development, construction, lease, occupancy, use, maintenance, and operation of a
multipurpose entertainment and sports center to be located in downtown Sacramento (the
"Arena").
The Team, TeamCo, and TeamCo's Affiliates (expressly including ArenaCo and HoldCo)
will substantially benefit from the transactions contemplated in the Project Agreements,
including the construction of the Arena and the licensing of the Arena to TeamCo.
The City has agreed to invest, in accordance with the Project Agreements and subject to
the tax treatment to be taken by HoldCo and ArenaCo as set forth in the Comprehensive
Agreement, approximately $255,200,000 for the design, development, and construction of the
Arena. The City has a significant interest in ensuring that, upon substantial completion of the
Arena, the Team will play all of its Home Games (as defined herein) at the Arena.
As a material inducement to the City entering into the Comprehensive Agreement and
each of the other Project Agreements to which the City is a party, and in consideration of the
City's agreement to invest approximately $255,200,000 for the design, development, and
construction of the Arena, TeamCo has agreed to enter into this Agreement to ensure that the
Team will play all Home Games at the Arena on the terms and conditions set forth herein.
With these background facts in mind, the Parties agree as follows:
1.

Home Games to be Played at Arena
1.1

Covenant to Play. TeamCo covenants and agrees that, during the Term, the
Team will play all of its Home Games at the Arena, except that TeamCo may
TEAM NON‐RELOCATION AGREEMENT
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cause the Team to play, at an alternate, neutral site: (A) up to two NBA
Pre‐Season Home Games (as defined in the Team Agreement) during each
Basketball Season; (B) up to two NBA Regular Season Home Games (as defined in
the Team Agreement) during each Basketball Season; and (C) any number of NBA
Playoff Home Games (as defined in the Team Agreement) during any Basketball
Season (i) so long as the Team's opponent in any post‐season series is scheduled
to play an equal or greater number of its home games in such series outside of
the city, municipality, or similar local jurisdiction in which such opponent's NBA
regular season home venue is located (except as otherwise provided under NBA
Rules applicable generally to all members of the NBA which are intended to deal
with the different number of home games played by opposing teams in a post‐
season series (e.g., in a post‐season series consisting of an odd number of
games, the Team may be scheduled to play one more NBA Playoff Home Game
at an alternate, neutral site than the number of games the Team's opponent is
scheduled to play outside of the city, municipality, or similar local jurisdiction in
which such opponent's NBA regular season home venue is located)) and (ii) only
if required by NBA Rules applicable generally to all members of the NBA; it being
agreed, for the avoidance of any doubt, that TeamCo shall not have the right to
elect or otherwise voluntary decide to play any of its post‐season Home Games
at any alternate site.
1.2

Exceptions. Notwithstanding Section 1.1, if an Alternate Site Condition exists,
TeamCo shall be entitled to make arrangements for an alternate site and the
Team shall be entitled to temporarily play its Home Games at such alternate site,
on the following terms and conditions:
(A)

Promptly after TeamCo first learns of such Alternate Site Condition,
TeamCo shall deliver written notice to the City identifying the Alternate
Site Condition and stating the number of days such Alternate Site
Condition is expected to persist and the number of Home Games
expected to be played at the alternate site.

(B)

TeamCo shall use its commercially reasonable efforts to obtain an
alternate site within the City of Sacramento or, failing that, as close to the
City of Sacramento as is reasonably possible.

(C)

Prior to the Team playing any of its Home Games at an alternate site,
TeamCo shall reasonably make available to the City for its review a copy
of the agreement, contract, or other commitment made by TeamCo with
respect to the Team's use of such alternate site (an "Alternate Site
Commitment"); provided, however, that if any Alternate Site
Commitment contains a confidentiality provision that prevents TeamCo
from delivering all or any portion of such Alternate Site Commitment to
the City, then ArenaCo may satisfy its obligations under this Section
TEAM NON‐RELOCATION AGREEMENT
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1.2(C) by reasonably making available to the City for its review only those
portions of such Alternate Site Commitment that relate, directly or
indirectly, to the number of Home Games to be played at such alternate
site or otherwise relate, directly or indirectly, to the term (including any
extensions thereof) of such Alternate Site Commitment. Without limiting
the generality of the foregoing, if such Alternate Site Commitment
includes any provisions that would incentivize TeamCo to cause the Team
to play more games at such alternate site than absolutely necessary
(including by way of decreasing charges), then TeamCo shall reasonably
make available to the City for its review all such provisions.
(D)

(E)

The Team may play its Home Games at such alternate site only during the
period of time that such Alternate Site Condition exists. Notwithstanding
the foregoing, if the circumstances giving rise to such Alternate Site
Condition do not allow TeamCo or its Affiliates to reasonably determine
when such Alternate Site Condition will end (an "Indeterminate
Condition"), then TeamCo may honor an Alternate Site Commitment
reasonably made by TeamCo with respect to such Indeterminate
Condition even if such Alternate Site Commitment extends beyond the
expiration of such Indeterminate Condition; provided, that the Team
recommences playing its Home Games at the Arena no later than 20 days
after such Indeterminate Condition ends unless the following
circumstances apply:
(i)

If an Indeterminate Condition exists (x) prior to the
commencement of any Basketball Season and is reasonably
expected to still exist 60 days after the commencement of such
Basketball Season or (y) after the commencement of any
Basketball Season, but before December 1 of such Basketball
Season, and is reasonably expected to still exist 60 days
thereafter, then the associated Alternate Site Commitment may
extend through the final Home Game prior to the "All‐Star" break
of such Basketball Season; and

(ii)

If an Indeterminate Condition exists as of or after December 1 of
any Basketball Season and is reasonably expected to still exist at
the later of (x) 30 days thereafter and (y) the "All‐Star" break of
such Basketball Season, then the associated Alternate Site
Commitment may extend through the duration of such Basketball
Season.

TeamCo shall use its commercially reasonable efforts to mitigate and
overcome any Alternate Site Condition (whether an Indeterminate
Condition or otherwise) to the extent the applicable event or condition
TEAM NON‐RELOCATION AGREEMENT
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giving rise thereto is within the reasonable control of TeamCo and not a
responsibility of ArenaCo under the Team Agreement or the City under
any Project Agreement, but which efforts shall include, to the extent
relevant to the Alternate Site Condition, enforcing TeamCo's rights
against ArenaCo under the Team Agreement.
2.

Maintenance of the Franchise; Non‐Relocation
2.1

2.2

Entity Existence, Franchise, Headquarters, and Team Name. At all times during
the Term:
(A)

TeamCo shall maintain its existence as an entity organized under the laws
of the State of California or any other state of the United States, and shall
not dissolve or liquidate without the prior written consent of the City.

(B)

TeamCo shall (i) maintain the membership of the Team in the NBA in
good standing, (ii) hold, maintain, and defend the right of the Team to
play basketball as a member of the NBA, and (iii) oppose the adoption of
any NBA Rule that contradicts any of the terms of this Agreement;
provided, however, that the foregoing shall not prohibit TeamCo from
voting in favor of adoption of such an NBA Rule if it is (x) not specifically
targeted at the Team and (y) bundled or packaged with any other NBA
Rule that is unrelated to the subject matter of this Agreement (though in
such a situation TeamCo shall register its objection to such NBA Rule if
compliance with such NBA Rule would cause a default under this
Agreement). Without limiting the generality of the foregoing, TeamCo
shall not volunteer for contraction of the Team by the NBA or vote in
favor of its contraction. In any event, contraction of the Team by the
NBA shall be deemed to be a default by TeamCo of the Non‐Relocation
Covenants.

(C)

TeamCo shall maintain its corporate headquarters and its principal place
of business within the city limits of Sacramento, California.

(D)

TeamCo shall cause the name "Sacramento" to be included in the first
part of the Team's name (i.e., the "Sacramento ______") and TeamCo
shall not include any other geographic, city, county, state, or country
reference in the Team's name.

Negative Covenants. Subject to Sections 1.1 and 1.2, at all times during the
Term, TeamCo, its Affiliates and their respective representatives shall not:
(A)

(i) Relocate, attempt to relocate, or permit the relocation of, the Team
outside the boundaries of the City, (ii) change or move the home territory
of the Team set forth under NBA Rules in any manner that would exclude
TEAM NON‐RELOCATION AGREEMENT
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the City, or (iii) permit or cause to occur any other event that could
reasonably be expected to result in the occurrence of an event described
in the foregoing clause (i) or (ii).

3.

(B)

(i) Enter into any contract that obligates the Team to play Home Games
at any location other than the Arena or (ii) take any other action that
causes or could reasonably be expected to cause the Team's right to play
professional basketball in the Arena after the Commencement Date and
for the remainder of the Term to be lost or materially impaired; provided,
however, that the foregoing shall not prevent TeamCo or any of its
Affiliates from (x) enforcing its rights, and the applicable other party's
obligations, under the Team Agreement, (y) enforcing its rights, and the
City's obligations, under the Project Agreements, and (z) taking any
action with respect to any strike, lockout, or other labor dispute
(provided the Team is not playing Home Games elsewhere during any
such period).

(C)

Solicit, enter into, or participate in any negotiations or discussions with,
or apply for or seek approval from, third parties, including the NBA, with
respect to any agreement, legislation, or financing that contemplates, or
could reasonably be expected to result in, any action that would
contravene or result in contravention of any Non‐Relocation Covenant.

(D)

The prohibitions set forth in this Section 2.2 shall not apply to TeamCo's,
its Affiliates' and their respective representatives' actions, negotiations,
discussions, applications, or agreements during the last seven Operating
Years of the Term with respect to a proposed relocation, change, or move
that would not take effect during the Term

Transfers and Liens
3.1

Transfers and Liens. Subject to this Section 3, TeamCo may, from time to time,
make a Transfer or grant a Lien; provided, however, that any such Transfer or
grant of a Lien shall be (A) conditioned on the Person who acquires the Team or
holds any Lien being approved by the NBA in accordance with the NBA Rules as
an owner of the Team or the holder of a Lien and (B) made or granted subject to
the requirements and obligations of TeamCo under this Agreement, including
compliance in all respects with the Non‐Relocation Covenants, so that any
Person who acquires the Team (including, if applicable, the NBA), either
pursuant to any such Transfer or pursuant to any foreclosure or other action
against any such Lien, shall acquire and take the Team therein subject to all of
the Non‐Relocation Covenants and the other terms of this Agreement. Such
Person shall thereafter be deemed to be "TeamCo" for purposes of this
Agreement. No Transfer (including, if applicable, to the NBA) shall change, limit,
release, or otherwise effect the obligations of TeamCo under this Agreement.
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Any Transfer made or Lien granted contrary to this Section 3 is void.
3.2

3.3

Prior Notice and Documentation.
(A)

TeamCo shall give the City at least 15 days' prior written notice of any
Transfer and any sale, transfer, assignment, or other disposition of any
direct or indirect controlling ownership interests in the Team (or prompt
written notice after a death or similar circumstance that results in such a
disposition of any direct or indirect controlling ownership interests in the
Team).

(B)

In connection with any Transfer, the transferee must agree in writing, in
form and substance reasonably acceptable to the City, to assume, in full
and without qualification, TeamCo's obligations under this Agreement,
specifically including the Non‐Relocation Covenants and any then‐
unperformed obligations of TeamCo under this Agreement whether
accrued or due before or after the effective date of such Transfer (with
such agreement having been executed and delivered to the City
simultaneously with, or prior to, such Transfer).

(C)

TeamCo shall not grant any Lien, unless the documents and other
instruments implementing the Lien expressly provide, and the pledgee
agrees in writing for the intended third‐party benefit of the City and its
successors and assigns, that (i) such Lien is subject to this Agreement, and
(ii) any Transfer upon foreclosure or other enforcement of the Lien shall
be subject to this Agreement. Concurrently with the execution of any
Lien (or, if such Lien exists on the Effective Date, prior to the execution of
this Agreement), TeamCo shall reasonably make available to the City for
its review a copy, certified as true and complete by an officer of TeamCo,
of the express agreement of the pledgee and the thirty party beneficiary
language as required by this section. The Parties acknowledge and agree
that this Section 3.2(C) shall not apply with respect to the Liens set forth
on Schedule 7.14(B) attached hereto (or any refinancing thereof);
provided, however, TeamCo represents and warrants that the collateral
agent under the NBA's League‐Wide Credit Facility, pursuant to the NBA
consent letter executed with respect thereto, has agreed that to the
extent it wishes to foreclose on any portion of the Team's assets
(including its membership in the NBA), it must foreclose on and sell all of
the Team's assets as a package and not attempt to foreclose upon or sell
any of the Team's assets (other than its cash and cash equivalents)
individually.

Restrictive Covenants. The Non‐Relocation Covenants shall be deemed to be
restrictive covenants that attach to and bind the Team As Property.
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4.

Specific Enforcement; Liquidated Damages; Team Heritage
(A)

The Parties acknowledge that: (i) TeamCo's obligations under the
Non‐Relocation Covenants are unique, are the essence of the bargain,
and are essential consideration for this Agreement and the other Project
Agreements being entered into by the City; (ii) the Team is extraordinary
and unique and that under the organization of professional basketball by
and through the NBA, the City may not be able to replace the Team; and
(iii) the determination of damages caused by a Non‐Relocation Default,
the effects of which would be suffered by the City and its surrounding
communities, would be difficult, if not impossible, to ascertain.
Therefore, the Parties acknowledge and agree that there exists no
adequate and complete remedy at law to enforce this Agreement against
TeamCo, and that equitable relief by way of a decree of specific
performance or an injunction (such as a prohibitory injunction barring the
Team from relocating or playing its Home Games at any location other
than the Arena in violation of this Agreement or a mandatory injunction
requiring the Team to play its Home Games at the Arena in accordance
with this Agreement) is the only appropriate remedy for the enforcement
of this Agreement notwithstanding the provisions for liquidated damages
set forth in Section 4(B). Consistent with the Parties' intent that the
equitable relief of this Section 4(A) is the preferred relief for a Non‐
Relocation Default, the City hereby covenants that, in the event of a Non‐
Relocation Default, or the threat of a Non‐Relocation Default, the City
shall seek equitable relief as provided by this Section 4(A) before
attempting to avail itself of the liquidated damages provisions set forth in
Section 4(B) (provided that equitable relief is a remedy available and
enforceable at the time of such Non‐Relocation Default). Furthermore,
based on the foregoing, TeamCo hereby agrees as follows (and TeamCo
shall not assert or argue otherwise in any action or proceeding):
(1)

Significant obligations are being incurred by the City to make the
Arena available for Home Games and any Non‐Relocation Default
shall constitute irreparable harm to the City for which monetary
damages or other remedies at law will not be an adequate
remedy.

(2)

The City is entitled to obtain injunctive relief prohibiting action,
directly or indirectly, by TeamCo that causes or could reasonably
be expected to cause a Non‐Relocation Default, or mandating
action that averts or will avert a Non‐Relocation Default, or
enforcing any covenant, duty, or obligation of TeamCo hereunder
through specific performance. The City is further entitled to seek
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declaratory relief with respect to any matter under this
Agreement.

(B)

(3)

The rights of the City to injunctive relief as a result of a Non‐
Relocation Default, as set forth in this Section 4(A) and as
otherwise allowed under Applicable Law, shall not constitute a
claim pursuant to Section 101(5) of the United States Bankruptcy
Code, as it may be amended from time to time, or any substitute
therefor, and shall not be subject to discharge or restraint of any
nature in any bankruptcy, reorganization, or insolvency
proceeding involving TeamCo or the Team, and this Agreement is
not an "executory contract" as contemplated by Section 365 of
the United States Bankruptcy Code.

(4)

In any proceeding seeking relief for a Non‐Relocation Default, any
requirement for the City to (i) post any bond or other security or
collateral, or (ii) make any further showing of irreparable harm,
balance of harms, consideration of the public interest, or
inadequacy of money damages, as a condition of any relief sought
or granted is hereby waived.

(5)

BY OPERATION OF THE PROVISIONS OF THIS SECTION 4(A),
TEAMCO IS KNOWINGLY AND INTENTIONALLY RELINQUISHING OR
LIMITING CERTAIN IMPORTANT RIGHTS AND PRIVILEGES TO
WHICH IT OTHERWISE MIGHT BE ENTITLED, INCLUDING THE
RIGHT TO OBJECT TO A GRANT OF SPECIFIC PERFORMANCE OR
INJUNCTIVE RELIEF, AND TEAMCO'S RELINQUISHMENT AND
LIMITATION THEREOF IS VOLUNTARY AND FULLY INFORMED.

TeamCo acknowledges and agrees that upon the occurrence of a Type I
Non‐Relocation Default or a Type II Non‐Relocation Default, if the
equitable relief described in Section 4(A) is not granted by a court of
competent jurisdiction for any reason, or is otherwise unavailable, the
payment by TeamCo of liquidated damages is the next most appropriate
remedy. Therefore, if both of the following conditions are satisfied: (i) a
court of competent jurisdiction determines, in a final order (including all
appeals) (a "Final Order"), that TeamCo has committed a Type I Non‐
Relocation Default or a Type II Non‐Relocation Default and (ii) a court of
competent jurisdiction declares that the equitable relief described in
Section 4(A) will not be granted, or is otherwise unavailable, to the City,
then TeamCo shall pay liquidated damages to the City in the applicable
amount set forth on Exhibit A attached hereto, which payment must be
paid as a lump sum, in immediately available funds, no later than 30 days
after the last of such conditions is satisfied. In determining the amount
TEAM NON‐RELOCATION AGREEMENT
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of such liquidated damages, the Parties have exercised great care to
make a reasonable forecast of direct damages allowable by Applicable
Law that may arise from a Type I Non‐Relocation Default or a Type II
Non‐Relocation Default, taking into due consideration: (i) the substantial
costs the City has agreed to incur in connection with the design,
development, and construction of the Arena; (ii) the extraordinary
involvement, covenants, and expense of the public in securing TeamCo's
commitment to cause the Team to play its Home Games at the Arena
during the Term on the terms and conditions set forth herein; (iii) the loss
of taxes attributable to the Team's operations; (iv) the consequent
reduction in value of the Arena arising from the absence of the Team;
(v) the substantial economic benefit conferred upon the Team, TeamCo,
and TeamCo's Affiliates, expressly including ArenaCo and HoldCo,
through the Project Agreements; (vi) the detrimental effects of a Type I
Non‐Relocation Default or a Type II Non‐Relocation Default, as applicable,
on the City and its surrounding communities, including the loss of
intangible civic, social, and quality of life benefits; and (vii) the City's and
its surrounding communities' loss of (1) national and international
exposure, and (2) revenues and other direct and indirect economic and
fiscal benefits. The Parties acknowledge that the reasonable forecast of
direct damages provided in this section is not an exact measure of
damages, as such an exact measure would be infeasible or impossible to
estimate with precision due, in part, to the intangible nature of some of
such damages and the large number of citizens and businesses that rely
upon and benefit from the presence of the Team in the City.
(C)

Upon a Final Order being entered by a court of competent jurisdiction, if
the equitable relief described in Section 4(A) is not granted by a court of
competent jurisdiction for any reason, or is otherwise unavailable,
TeamCo, for itself and its successors, assigns, and Affiliates, hereby
waives any right, arising hereunder, at law, in equity, or otherwise, to
object to or otherwise challenge the validity, appropriateness, or
legitimacy of liquidated damages as the remedy for a Type I
Non‐Relocation Default or a Type II Non‐Relocation Default.

(D)

Upon any Type I Non‐Relocation Default that results in the contraction,
dissolution, or relocation of the Team during the Term, TeamCo shall
transfer, to the extent it has the rights thereto (and shall use its
commercially reasonable efforts to cause the NBA to cooperate in the
transfer of), the Team's heritage and records to the City, including the
Team's name, logo, colors, history, playing records, trophies, and
memorabilia.
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(E)

If the City collects liquidated damages hereunder for a Type I Non‐
Relocation Default or a Type II Non‐Relocation Default (i) the City hereby
waives the right to collect, and shall not seek to collect, any additional
monetary or other damages from TeamCo or its Affiliates with respect to
such Non‐Relocation Default (whether under this Agreement or another
Project Agreement), and (ii) if such Non‐Relocation Default is a Type I
Non‐Relocation Default, then each of the City, TeamCo, and ArenaCo
shall have the right to terminate the Comprehensive Agreement (and
thus all of the Project Agreements) pursuant to Section 7.2 of the
Comprehensive Agreement by delivering written notice thereof to all of
the parties thereto.

5.

All Other Remedies. Upon a Non‐Relocation Default, if the equitable relief and, with
respect to a Type I Non‐Relocation Default or a Type II Non‐Relocation Default, the
liquidated damages provided for in Section 4 are unavailable for any reason, the City
shall be entitled to pursue all other legal and equitable remedies against TeamCo,
whether or not such other remedies are specifically set forth in this Agreement;
provided, however, that any damages or money judgment obtained in any such legal or
equitable proceedings shall not exceed the amount of liquidated damages that the City
would have been entitled to receive pursuant to Section 4(B) but for such unavailability.
All such other legal and equitable remedies are cumulative and may be exercised
concurrently, successively, or in any order.

6.

Term
6.1

Term. The term of this Agreement (the "Term") commences on the Effective
Date and, along with the obligations of the Parties hereunder, terminates on the
Initial Expiration Date (or upon the effectiveness of any earlier termination of the
Team Agreement that is expressly permitted thereunder, including, for example,
an early termination pursuant to Section 2.3.4 (with the understanding that
termination of the Comprehensive Agreement will result in termination of this
Agreement and all other Project Agreements) or Article XVII of the Team
Agreement).
Notwithstanding the foregoing, early termination of this
Agreement shall not relieve TeamCo of any obligation for damages for breaches
of this Agreement occurring prior to the effective date of such termination.

6.2

Effectiveness. Notwithstanding anything in this Agreement to the contrary, the
effectiveness of this Agreement shall be conditioned upon the NBA's approval of
the Team Agreement and the Arena Agreement (as defined in the Team
Agreement), which approval is required for the effectiveness of both such
agreements pursuant to the terms thereof.
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7.

Miscellaneous
7.1

Additional Agreements. In addition to this Agreement and the other Project
Agreements, the Parties agree to cooperate in good faith to negotiate, execute,
and deliver any additional documents reasonably required by any Party, from
time to time, to effectuate the purposes and intent of this Agreement and the
other Project Agreements.

7.2

Notices. Any notice or other communication under this Agreement must be in
writing and will be considered properly given and effective only when mailed or
delivered in the manner provided by this section to the persons identified below.
A notice or other communication that is mailed will be effective or will be
considered to have been given on the third day after it is deposited in the U.S.
Mail (certified mail and return receipt requested), addressed as set forth below,
with postage prepaid. A notice or other communication sent in any other
manner will be effective or will be considered properly given when actually
delivered.
If to the City:

If to TeamCo:

John Dangberg
Assistant City Manager
City of Sacramento
915 I Street, Fifth Floor
Sacramento, CA 95814

John Rinehart, CFO
Sacramento Basketball Holdings LLC
One Sports Parkway
Sacramento, CA 95834
Facsimile: (916) 928‐6983

With copies to:

With copies to:

Matthew Ruyak
Assistant City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814

Jeffrey Massey
Senior Deputy City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

Jeffrey Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Facsimile: (916) 496‐8500
Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661‐3693
Facsimile: (312) 902‐1061
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Any Party may from time to time designate a different address or persons for
notices by giving notice to that effect to the other Party in accordance with the
terms and conditions of this section.
7.3

Force Majeure. Failure in performance by either Party under this Agreement
due to a Force Majeure Event shall not be deemed a breach of this Agreement.
In addition, when this Agreement provides a time for the performance of any
obligation other than the payment of a sum certain, the time provided is
extended if compliance is not possible due to a Force Majeure Event. The
extension lasts only as long as the Force Majeure Event prevents compliance.
"Force Majeure Event" means any act, event, or condition that is beyond the
reasonable control of the Party asserting the Force Majeure Event, if it prevents
or delays such Party from performing any obligation under this Agreement,
including, without limitation, the following: any act of public enemy, terrorism,
blockade, war, insurrection, civil disturbance, explosion, or riot; epidemic;
landslide, earthquake, fire, storm, flood, or washout, or other catastrophic
weather event; any other act of God; and strike, lockout, or other industrial
disturbance.

7.4

Severability. If a court with jurisdiction rules that any nonmaterial part of this
Agreement is invalid, unenforceable, or contrary to law or public policy, then the
rest of this Agreement remains valid and fully enforceable.

7.5

Obligations of the Parties. The obligations and undertakings of the Parties
under or in accordance with this Agreement are obligations solely of the Parties
themselves and no recourse shall be had, whether in contract, in tort, or
otherwise against any officer, director, employee, agent, member, volunteer, or
representative of any Party in his or her individual capacity on account of any
obligation or undertaking of or any act or omission by any Party under or
pursuant to this Agreement.

7.6

Time of the Essence.
Agreement.

7.7

Binding Effect. This Agreement binds and inures to the benefit of the Parties'
successors and permitted assigns.

7.8

Waiver. A Party's failure to insist on strict performance of this Agreement or to
exercise any right or remedy upon breach of this Agreement will not constitute a
waiver of the performance, right, or remedy. A Party's waiver of another Party's
breach of any provision in this Agreement will not constitute a continuing waiver
or a waiver of any subsequent breach of the same or any other provision. A
waiver is binding only if set forth in a writing signed by the waiving Party.

Time is of the essence in the performance of this
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7.9

Interpretation. This Agreement is to be interpreted and applied in accordance
with California law, except that that the rule of interpretation in California Civil
Code section 1654 will not apply. The term "including" shall mean "including,
without limitation" and "including, but not limited to" and shall not be
interpreted to imply any limitation on the more general preceding provision
unless otherwise expressly stated. All references in this Agreement to Sections,
Exhibits, or Schedules refer to the Sections, Exhibits, and Schedules of this
Agreement unless otherwise expressly stated. Each Exhibit and Schedule
referenced in this Agreement is incorporated herein by reference and made a
part hereof. The headings and captions of the Sections, Exhibits, and Schedules
are included for convenience only and shall have no effect upon the construction
or interpretation of this Agreement.

7.10

Integration and Modification. This Agreement, the other Project Agreements,
and any other documents executed by the City and one or more Kings Parties (as
such term is defined in the Comprehensive Project Agreement) in connection
herewith, collectively set forth the Parties' entire understanding regarding the
matters set forth above and are intended to be their final, complete, and
exclusive expression of those matters. Without limiting the generality of the
foregoing, this Agreement, the other Project Agreements, and any other
documents executed by the City and one or more Kings Parties in connection
herewith, collectively supersede the non‐binding Sacramento Entertainment and
Sports Center Term Sheet dated March 23, 2013 in its entirety. This Agreement
may be modified only by another written agreement signed by all Parties.

7.11

Conflicts among Project Agreements. To the extent of any conflict or
inconsistency between or among any of the Project Agreements, such conflict or
inconsistency shall be resolved pursuant to Section 11.12 of the Comprehensive
Agreement.

7.12

Relationship of the Parties. The Parties do not intend to create any agency,
partnership, joint venture, trust, or other relationship with duties or incidents
different from those of parties to an arm's‐length contract.

7.13

No Third‐Party Beneficiaries. This Agreement is solely for the benefit of the
Parties and is not intended to benefit any third parties; provided, however, that
Affiliates of TeamCo (including ArenaCo and HoldCo) shall be third‐party
beneficiaries of the last sentence of Section 4(C).

7.14

Representations, Warranties, and Covenants.
(A)

Mutual Representations. Each Party hereby represents and warrants to
the other that it has all necessary right, power, and authority to enter
into this Agreement. Additionally, each Party represents and warrants
that the execution and delivery of this Agreement and the performance
TEAM NON‐RELOCATION AGREEMENT
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and observance of all obligations and conditions to be performed or
observed by each Party hereunder (expressly including, as to TeamCo,
each of the Non‐Relocation Covenants) have been duly authorized by all
necessary action of such Party. This Agreement, when fully executed and
delivered by each Party, shall constitute the legal, valid, and binding
obligation of the Parties, enforceable in accordance with the terms
hereof.
(B)

Additional Representations and Covenants of TeamCo. TeamCo hereby
represents and warrants to the City that: (i) TeamCo is the record and
beneficial owner of the Team As Property and owns the Team As
Property free and clear of any Lien, except for those Liens set forth on
Schedule 7.14(B) attached hereto; and (ii) TeamCo is a member in good
standing of the NBA and is in compliance with all NBA Rules that are
relevant to the Non‐Relocation Covenants and the Parties' other rights
and obligations hereunder.

7.15

Attorneys' Fees. Each Party shall bear its own costs and attorneys' fees incurred
in connection with the negotiation and execution of this Agreement.

7.16

Alternative Delivery. When a Party is obligated to deliver a document or similar
item to another Party, the recipient may, in its sole discretion, opt for a review of
that item without taking physical or electronic delivery thereof.

7.17

Counterparts. The Parties may sign this Agreement in counterparts, each of
which will be considered an original, but all of which will constitute the same
Agreement. Facsimile signatures or signatures transmitted by email or other
electronic means shall be effective to bind each of the Parties hereto.

7.18

Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any
proceedings regarding this Agreement, the Parties agree that the venue shall be
the state courts of California located in Sacramento County or the U.S. District
Court for the Eastern District of California.

7.19

Disclosure of Records. All non‐public documents shared by the Parties
hereunder shall be treated as confidential to the extent permitted by Applicable
Law. All documents submitted to the City may be subject to disclosure pursuant
to the California Public Records Act. If the City receives a request for disclosure
under the California Public Records Act or is served with a legal or administrative
demand for disclosure (e.g., by subpoena, civil investigative demand, or court‐
ordered or court‐sanctioned discovery) of any document set apart and clearly
marked "trade secret" or "confidential" when provided by TeamCo to the City,
then the City shall notify TeamCo as soon as practicable before disclosure is
required so that TeamCo may seek an appropriate protective order or may
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consent in writing to disclosure. Absent a protective order or written consent to
disclosure, received before the time disclosure is required, the City may disclose
the documents as required by law. The City is not obligated to defend against
any litigation brought to compel disclosure of documents, but the City may
defend against the litigation as the real party in interest, subject to the following:
TeamCo shall indemnify and hold the City harmless against all damages and costs
awarded against the City in the litigation, including reasonable attorneys' fees
and litigation costs through final resolution on appeal. TeamCo shall have sole
responsibility for defense of the actual "trade secret" or "confidential"
designations.
8.

Definitions and Terms. Capitalized terms in this Agreement have the definitions set
forth in this section.
"Affiliate" means, with respect to any Person, any individual, trust, estate, partnership,
joint venture, company, corporation, association, limited liability company, or other
legal entity, business organization, or enterprise that is directly or indirectly controlling,
controlled by, or under common control with, such Person.
"Agreement" is defined in the introductory paragraph of this Agreement.
"Alternate Site Commitment" is defined in Section 1.2(C).
"Alternate Site Condition" means the existence of one of the following conditions, but
only to the extent that such condition(s) is not primarily the result of TeamCo's (nor, so
long as TeamCo and ArenaCo are Affiliates, ArenaCo's) failure to perform its obligations
as required under any of the Project Agreements:
(A)

the NBA determines that the condition of the Arena is such that the NBA
Rules (consistently applied and without discrimination in application to
TeamCo or the Team) prohibit the playing of Home Games at the Arena
and such determination is confirmed in writing by TeamCo with reference
to the applicable NBA Rule (and a copy of the applicable written
communication from the NBA, if any);

(B)

a Governmental Authority, Applicable Law, Force Majeure Event, or
Condemnation Action (as defined in the Team Agreement) prevents the
use or occupancy of any portion of the Arena that is reasonably necessary
for the playing, exhibiting, or viewing of Home Games; or

(C)

a legitimate scheduling conflict exists with respect to a given Home Game
that, pursuant to Section 2.2.4 of the Team Agreement, permits TeamCo
to hold such Home Game at an alternate site.

"Annual Adjustment" is defined in the Team Agreement.
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"Applicable Laws" means any law, statute, ordinance, rule, regulation, order, or
determination of any Governmental Authority.
"Arena" is defined in the Background.
"ArenaCo" is defined in the Background.
"Basketball Season" is defined in the Team Agreement.
"City" is defined in the introductory paragraph of this Agreement.
"Commencement Date" is defined in the Team Agreement.
"Comprehensive Agreement" is defined in the Background.
"Effective Date" is defined in the introductory paragraph of this Agreement.
"Final Order" is defined in Section 4(B).
"Force Majeure Event" is defined in Section 7.3.
"Governmental Authority" means any federal, state, or local entity, political subdivision,
agency, department, commission, board, bureau, administrative, or regulatory body, or
other instrumentality having jurisdiction over the Parties, the Arena, or any other
properties or rights that are the subject of the Project Agreements.
"HoldCo" is defined in the Background.
"Home Games" means all Home Games (as defined in the Team Agreement) occurring
after the Commencement Date.
"Indeterminate Condition" is defined in Section 1.2(D).
"Initial Expiration Date" is defined in the Team Agreement.
"Lien" means, with respect to the Team As Property, any pledge, security interest, lien,
charge, or mortgage.
"NBA" is defined in the Background.
"NBA Rules" is defined in the Team Agreement.
"Non‐Relocation Covenants" means the collective covenants made by, and obligations
imposed on, TeamCo pursuant to Sections 1, 2, and 3 of this Agreement.
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"Non‐Relocation Default" means a breach by TeamCo of any of the Non‐Relocation
Covenants (whatever the reason for such breach and whether it is voluntary or
involuntary or effected by the NBA Rules or operation of Applicable Law).
"Operating Year" is defined in the Team Agreement.
"Party" and "Parties" are defined in the introductory paragraph of this Agreement.
"Per Home Game Amount" means (A) for the first Operating Year, $1,000,000 and
(B) for each subsequent Operating Year, the Per Home Game Amount for the
immediately prior Operating Year, as increased by the Annual Adjustment for such
subsequent Operating Year.
"Person" means any individual, trust, estate, partnership, joint venture, company,
corporation, association, limited liability company, or other legal entity, business
organization, or enterprise.
"Project Agreements" is defined in the Background.
"Team" is defined in the Background.
"Team Agreement" means the Team Use Agreement entered into contemporaneously
herewith by TeamCo and ArenaCo, pursuant to which ArenaCo is agreeing to operate,
maintain, and repair the Arena for, and license the Arena to, TeamCo.
"Team As Property" means all of the following taken as a whole, whether the same are
now owned or hereafter acquired, and wherever located, together with all accessions
thereto, replacements and substitutions therefor, and proceeds thereof: (A) all of
TeamCo's right, title, and interest in and under the franchise agreement pursuant to
which TeamCo was granted the right to operate the Team as an NBA franchise, as such
agreement may be modified, supplemented, or amended from time to time; (B) all
goods, fixtures, inventory, equipment, supplies, and other tangible personal property of
every nature now owned or hereafter acquired by TeamCo and used, intended for use,
or reasonably required in the operation of the Team; (C) the right to use all trademarks
and trade names and symbols or logos used in connection with the Team; and (D) all
accounts, chattel paper, instruments, investment property, letters of credit, documents,
contract rights, and general intangibles of TeamCo, relating in any way to, or arising in
any manner from, TeamCo's ownership, use, operation, or sale of all or any part of the
Team or the Team As Property.
"TeamCo" is defined in the introductory paragraph of this Agreement.
"Term" is defined in Section 6.1.
"Transfer" means any sale, transfer, assignment, or other disposition of the Team As
Property; provided that, in the absence of a specific intent to use a Lien to effect a
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relocation of the Team or otherwise violate a Non‐Relocation Covenant, the granting of
a Lien upon the Team is not deemed to be a Transfer, but any foreclosure or sale,
transfer, assignment, or other disposition in lieu of foreclosure in connection with such
Lien would constitute a Transfer.
"Type I Non‐Relocation Default" means any Non‐Relocation Default involving (A) the
dissolution of the Team, (B) the contraction of the Team, (C) the Team's loss of its NBA
membership, (D) the relocation of the Team, (E) the Team's failure to play at least fifty
percent (50%) of the Team's Home Games at the Arena during any given Basketball
Season (which for the avoidance of doubt shall not be deemed a Non‐Relocation Default
if such failure was due to Home Games being played at an alternate site under
Section 1.2), or (F) a breach of Section 2.1(D).
"Type II Non‐Relocation Default" means any breach of Section 1.1 that is not a Type I
Non‐Relocation Default.
*

*

*
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City of Sacramento

Sacramento Kings Limited Partnership

By:____________________________
John F. Shirey
City Manager

By:
Royal Kings Limited Partnership, its
General Partner

Date:_______________, 2014

By:
Sacramento Basketball Holdings GP
LLC, its General Partner
By:
Sacramento Basketball Holdings LLC,
its Sole Member
By:______________________________
Chris Granger

Date:________________, 2014
Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for TeamCo
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Exhibit A
to
Team Non‐Relocation Agreement
Liquidated Damages
1.

Type I Non‐Relocation Default:
Date of Type I
Non‐Relocation Default
Effective Date – Commencement Date*
Operating Year 1
Operating Year 2
Operating Year 3
Operating Year 4
Operating Year 5
Operating Year 6
Operating Year 7
Operating Year 8
Operating Year 9
Operating Year 10
Operating Year 11
Operating Year 12
Operating Year 13
Operating Year 14
Operating Year 15
Operating Year 16
Operating Year 17
Operating Year 18
Operating Year 19
Operating Year 20
Operating Year 21
Operating Year 22
Operating Year 23
Operating Year 24
Operating Year 25
Operating Year 26
Operating Year 27
Operating Year 28
Operating Year 29
Operating Year 30
Each Operating Year Thereafter

Liquidated Damages
$580,000,000
$580,000,000
$567,000,000
$554,000,000
$541,000,000
$528,000,000
$515,000,000
$502,000,000
$489,000,000
$476,000,000
$463,000,000
$450,000,000
$437,000,000
$424,000,000
$411,000,000
$398,000,000
$385,000,000
$372,000,000
$359,000,000
$346,000,000
$333,000,000
$320,000,000
$307,000,000
$294,000,000
$281,000,000
$268,000,000
$255,000,000
$242,000,000
$229,000,000
$216,000,000
$203,000,000
$200,000,000

*As defined in the Team Agreement. Notwithstanding the definition of "Operating Year" in the Team Agreement,
if the first Operating Year under the Team Agreement commences after the NBA All‐Star Game during the
Basketball Season of such first Operating Year, then, for the purposes of this Exhibit A only (and for no other
purpose under this Agreement or any other Project Agreement), the first Operating Year shall be automatically
extended through the end of the second Operating Year under the Team Agreement.
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2.

Type II Non‐Relocation Default:

The amount of liquidated damages payable for a Type II Non‐Relocation Default shall equal the
product of: (i) the number of Home Games that were played at a location other than the Arena
in breach of Section 1.1, and (ii) the Per Home Game Amount; provided, however, that the
amount of liquidated damages payable for a Type II Non‐Relocation Default shall in no event
exceed the amount of liquidated damages set forth above in this Exhibit A that are payable for
a Type I Non‐Relocation Default in the applicable Operating Year.
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Schedule 7.14(B)
to
Team Non‐Relocation Agreement
Existing Liens
1.

The security interest granted by TeamCo in connection with TeamCo's participation in
the NBA League‐wide Credit Facility.

2.

The security interest granted by TeamCo to U.S. Bank, National Association (as trustee
under and pursuant to an indenture, dated as of July 1, 1997, with the Sacramento City
Financing Authority) pursuant to that certain Security Agreement, dated as of July 1,
1997, as amended on April 28, 2003, between TeamCo and U.S. Bank.
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ARENA FINANCE AND FUNDING AGREEMENT
between
CITY OF SACRAMENTO
and
SACRAMENTO DOWNTOWN ARENA LLC

Dated as of: May 20, 2014
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ARENA FINANCE AND FUNDING AGREEMENT
This ARENA FINANCE AND FUNDING AGREEMENT (this "Agreement"), dated May 20, 2014
(the "Effective Date"), is between the CITY OF SACRAMENTO (the "City") and SACRAMENTO
DOWNTOWN ARENA LLC, a Delaware limited liability company ("ArenaCo"). The City and
ArenaCo are sometimes each referred to as a "Party" and collectively as the "Parties."
BACKGROUND
Concurrently herewith, the City, ArenaCo, Sacramento Basketball Holdings LLC and
Sacramento Kings Limited Partnership have entered into (i) the Comprehensive Project
Agreement for the Sacramento Entertainment and Sports Center (the "Comprehensive
Agreement"), and (ii) all other "Project Agreements", including the Arena Design and
Construction Agreement (the "Design and Construction Agreement").
Pursuant to the Design and Construction Agreement, ArenaCo has agreed to design,
develop, and construct the Arena and certain related infrastructure for the City.
The Parties desire to enter into this Agreement to set forth the terms and conditions
upon which the City and ArenaCo agree to fund Project Costs for the Work, including (i) the
allocation of Project Costs between ArenaCo and the City, and (ii) a funding and disbursement
procedure for the payments of Project Costs.
With these background facts in mind, the Parties agree as follows:
1.

Allocation of Project Costs. The total Project Costs to complete the Arena are currently
estimated at $477,000,000. Subject to the terms of this Agreement, (A) the City shall
pay for $223,130,100 of Project Costs (the "City Contribution") and convey the City
Parcels having an agreed upon value of $32,049,480 to Affiliates of ArenaCo in
accordance with the Property Conveyance Agreement to support the ArenaCo
Contribution, and (B) ArenaCo shall pay for all Project Costs that exceed the City
Contribution (the "ArenaCo Contribution"). The amount of the ArenaCo Contribution is
currently estimated at $253,869,900 (which includes $32,049,480, reflecting the agreed
upon value of the City Parcels that ArenaCo will deposit in the City Account pursuant to
Section 3.3(E)(3); the City and ArenaCo agree that ArenaCo shall not be obligated to
allocate any other portion of the ArenaCo Contribution or Project Costs or pay any other
amount to the City for the conveyance of the City Parcels to Affiliates of ArenaCo). For
the avoidance doubt, subject to Section 2.3, and other than additional Project Costs
for Construction Work of Modifications for which the City is responsible pursuant to
Section 21.7(B) of the Design and Construction Agreement, the City is not obligated in
any manner to fund more than $223,130,100, or to convey property other than the
City Parcels, to pay, or help ArenaCo pay, for Project Costs.

2.

Sources of Funds. The purpose of this Section 2 is to set forth the Parties' sources of
funds.
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2.1

City Contribution. The City intends to fund the City Contribution from the
proceeds of lease‐revenue bonds (the "City Financing") issued by Sacramento
Public Financing Authority, a California joint‐powers authority (the "JPA"),
pursuant to one or more of the following agreements: (A) a bond purchase
agreement for the sale at a public offering of bonds that have long‐term fixed
interest rates; (B) a forward bond purchase agreement for the sale in the future
(when the conditions set forth in Section 3.2(D) are met) of bonds with a short‐
term floating interest rate (a "Forward Bond Purchase Agreement"); and (C) a
bond purchase agreement for the sale of bonds that have a short‐term floating
interest rate, with the bond proceeds to be held in an escrow until the
conditions set forth in Section 3.2(D) have been met (a "Short‐Term Floating
Bond Purchase Agreement").

2.2

ArenaCo Contribution. ArenaCo intends to fund a substantial majority of the
ArenaCo Contribution from the proceeds of a loan (the "ArenaCo Loan") from an
Institutional Lender (the "Lender") and the balance of the ArenaCo Contribution
from equity or any other source ArenaCo chooses.

2.3

City Loan.
(A)

Separate from the City Contribution and the conveyance of the City
Parcels, the City shall lend to ArenaCo an amount equal to the sum of all
application, impact, permit and other fees that ArenaCo must pay to the
City or to other governmental or quasi‐governmental entities for the
design, development and construction of the Arena, up to a maximum
amount of $12,000,000.

(B)

The City shall advance amounts under such loan to ArenaCo within five
days after ArenaCo delivers to the City a receipt evidencing the payment
of any such fees. The City's failure to advance such amounts within such
five‐day period shall not constitute a default under this Agreement but, if
the City has not advanced any such amount within 15 days after it
receives any such receipt, such failure shall constitute a default under this
Agreement and, in addition to its obligation to advance the loan funds,
the City shall pay to ArenaCo interest on such amount at the Default Rate
from the date the advance was due until the date the City makes such
advance. Notwithstanding the foregoing, in no event shall the City be
required to advance any portion of such loan before ArenaCo Closes the
ArenaCo Loan.

(C)

ArenaCo shall repay such loan, without interest, from the first
disbursement of proceeds from the ArenaCo Loan after the ArenaCo Loan
Availability Date. Notwithstanding the foregoing, if ArenaCo terminates
this Agreement pursuant to Section 3.4(A) or this Agreement terminates
pursuant to Section 3.4(F) due to a breach of a Project Agreement by the
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City, ArenaCo shall not be required to repay such loan. In that regard,
ArenaCo hereby assigns to the City all of ArenaCo's rights to
reimbursement of the fees, to the extent amounts were advanced by the
City with respect thereto and not repaid by ArenaCo under this
Section 2.3, should the Arena not be constructed for any reason and shall
cooperate with the City in its effort to obtain such reimbursement from
any other governmental or quasi‐governmental entity to which such fees
were paid.
(D)
3.

Sections 2.3(B) and (C) shall survive termination of this Agreement.

Closing and Funding
3.1

Simultaneous Closings. The City intends to Sign the Initial City Financing
Document and will use all commercially reasonable efforts to cause the JPA to
Sign the Initial City Financing Document, and ArenaCo intends to Close the
ArenaCo Loan, within 70 days after the Effective Date, with an initial funding
under the ArenaCo Loan to facilitate, inter alia, the ESC Land Closing.

3.2

City Efforts.
(A)

The City will use all commercially reasonable efforts to Sign, and cause
the JPA to Sign, the Initial City Financing Document within 70 days after
the Effective Date, or as soon thereafter as is practicable. As used in this
Section 3.2(A), the phrase "commercially reasonable efforts" does not
require the JPA to issue bonds with an annual short‐term floating interest
rate exceeding the greater of twelve percent (12%) or such higher rate as
may be permitted in the resolutions of the City and the JPA authorizing
the City Financing.

(B)

Notwithstanding anything to the contrary contained in this Agreement,
the City is not obligated to Sign, or cause the JPA to Sign, the Initial City
Financing Document unless and until (1) ArenaCo is simultaneously
Closing the ArenaCo Loan (or has previously done so), (2) the JPA has
received (a) a rating‐indication letter of at least investment grade, and
(b) in the case of any pending litigation challenging any aspect of the City
Financing or the construction or operation of the Arena, an opinion
regarding such litigation, from a counsel reasonably acceptable to the
underwriter or purchaser of the bonds, addressed to and in form and
substance satisfactory to the underwriter or purchaser in all respects, in
the underwriter’s or purchaser’s sole and absolute discretion, (3) all ESC
Land Contingencies have been satisfied, and (4) a final map pursuant to
the Subdivision Map Act combining the Arena Land into one parcel has
been duly recorded and is effective. The City may not waive the
condition described in Section 3.2(B)(3) above without ArenaCo’s prior
written consent.
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(C)

The City will use all commercially reasonable efforts to make the
proceeds of the City Financing available for disbursement pursuant to
Section 4.2 within one year after the Effective Date, or as soon thereafter
as is practicable. As used in this Section 3.2(C), the phrase "commercially
reasonable efforts" does not require the JPA to issue bonds with an
annual short‐term floating interest rate exceeding the greater of twelve
percent (12%) or such higher rate as may be permitted in the resolutions
of the City and the JPA authorizing the City Financing, or an annual long‐
term fixed interest rate exceeding the greater of nine percent (9%) or
such higher rate as may be permitted in the resolutions of the City and
the JPA authorizing the City Financing.

(D)

Notwithstanding anything to the contrary contained in this Agreement,
the City is not obligated to make the proceeds of the City Financing
available for disbursement pursuant to Section 4.2 unless and until (1)
ArenaCo has Closed the ArenaCo Loan, (2) the JPA has received (a) a
rating on the City Financing at least as high as the rating given in the
rating indication letter pursuant to Section 3.2(B)(2)(a), and (b) a
customary, unqualified opinion from bond counsel, (3) if the JPA has
completed an offering document, ArenaCo and its Affiliates have
delivered to the JPA the reasonable and customary certificates and
opinions described in Section 10.3(B) of the Arena Agreement,
(4) ArenaCo has entered into the Contractor Agreement and agreed with
the Arena Contractor upon the complete guaranteed‐maximum‐price
(the "GMP") for all Work delegated to the Arena Contractor as
contemplated by the Design and Construction Agreement, (5) the City has
obtained fee‐simple title to the Arena Land and the Arena, and (6) the
City has paid for and delivered to the trustee under the indenture for the
City Financing (the "Trustee") the title policy required by the City
Financing Documents, free and clear of any mechanics' liens exceptions.

(E)

No later than three Business Days after the date (the "City Funds
Availability Date") on which the proceeds of the City Financing become
available for disbursement in accordance with Sections 3.2(C) and (D) and
the Site Lease, the Project Lease and the Indenture for the City Financing
(the "City Financing Documents"), the City shall certify to ArenaCo, in
writing, in a form satisfactory to ArenaCo in its reasonable discretion,
that funds under the City Financing are available for disbursement for
payment of Project Costs in accordance with the terms and conditions of
the City Financing Documents.

(F)

The City shall provide ArenaCo prompt written notice when (1) the City or
the JPA adopts any resolutions regarding the City Financing and (2) any
other material developments regarding the City Financing occur.
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3.3

ArenaCo Efforts.
(A)

ArenaCo will use all commercially reasonable efforts to Close the
ArenaCo Loan and conduct the ESC Land Closing within 70 days after the
Effective Date, or as soon thereafter as is practicable.

(B)

Notwithstanding anything to the contrary contained in this Agreement,
ArenaCo is not obligated to Close the ArenaCo Loan unless and until (1)
the City and JPA are simultaneously Signing the Initial City Financing
Document (or have previously done so); (2) all City Parcel Contingencies,
other than in respect of the RASA Parcel, have been satisfied, and (3) a
final map pursuant to the Subdivision Map Act combining the Arena Land
into one parcel has been duly recorded and is effective.

(C)

ArenaCo will use all commercially reasonable efforts to satisfy any
conditions under the ArenaCo Loan precedent to ArenaCo’s ability to
draw advances under the ArenaCo Loan for payment of Project Costs
pursuant to Section 4.2(A) by October 15, 2014, or as soon thereafter as
is practicable.

(D)

Notwithstanding anything to the contrary contained in this Agreement,
ArenaCo is not obligated to make requests for disbursement of the
proceeds of the ArenaCo Loan for payment of Project Costs pursuant to
Section 4.2(A) unless and until (1) Lender has approved the GMP and
satisfied itself with the status of any litigation, in its sole discretion, and
(2) if they were not previously satisfied, the conditions set forth in
Section 3.3(B) have been satisfied.

(E)

No later than three Business Days after the date (the "ArenaCo Loan
Availability Date") on which the proceeds of the ArenaCo Loan become
available to ArenaCo in accordance with, and after satisfaction of the
conditions set forth in, Section 3.3(D) (excluding amounts for the ESC
Land Closing and other amounts available for the initial fundings under
the ArenaCo Loan) and the documents that evidence, govern, and secure
the ArenaCo Loan (the "ArenaCo Loan Documents"), ArenaCo shall (1)
certify to the City, in writing, in a form satisfactory to the City in its
reasonable discretion, that funds under the ArenaCo Loan are available
for disbursement for payment of Project Costs in a manner consistent
with the terms and conditions of the commitment letter for the ArenaCo
Loan provided by Lender to ArenaCo (which commitment letter, with
financial terms and other confidential information redacted, ArenaCo
shall deliver to the City promptly after its execution), (2) fully pay to the
City all amounts advanced (excluding interest, if any, paid) by the City
under the loan described in Section 2.3, and (3) deposit $32,049,480,
representing the agreed upon value of the City Parcels, into the City
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Account which funds will be the first funds used to satisfy ArenaCo’s
obligations under Section 4.2(A).
(F)

3.4

For the avoidance of doubt, the amount of the ArenaCo Loan in no way
limits ArenaCo's obligation to fund the full amount of the ArenaCo
Contribution and ArenaCo shall have the right, at its option, to satisfy a
larger portion of the Arena Contribution through equity instead of the
ArenaCo Loan.

Termination.
(A)

If the City and the JPA have failed to Sign the Initial City Financing
Document within 150 days after the Effective Date, ArenaCo may
terminate this Agreement by written notice to the City.

(B)

If (1) the City Funds Availability Date has not occurred by September 1,
2015, and (2) ArenaCo provides the City written notice that it waives its
right to a Replacement Arena Agreement under Section 7.3(B) of the
Comprehensive Agreement before the City Funds Availability Date
occurs, then ArenaCo may terminate this Agreement by written notice to
the City at any time after September 1, 2015 and before the occurrence
of the City Funds Availability Date.

(C)

If (1) the City Funds Availability Date has not occurred by September 1,
2015, (2) ArenaCo provides the City with written notice that it intends to
cause Substantial Completion of the Arena without the City Financing,
and (3) the delay of the City Funds Availability Date to December 31,
2015 could reasonably be expected to delay Substantial Completion of
the Arena beyond October 1, 2017, then ArenaCo may terminate this
Agreement by written notice to the City at any time after September 1,
2015 and before the occurrence of the City Funds Availability Date.

(D)

If (1) the City Funds Availability Date has not occurred by September 1,
2015, (2) ArenaCo provides the City with written notice that it intends to
cause Substantial Completion of the Arena without the City Financing,
and (3) the delay of the City Funds Availability Date to December 31,
2015 could not reasonably be expected to delay Substantial Completion
of the Arena beyond October 1, 2017, then ArenaCo may terminate this
Agreement by written notice to the City at any time after December 31,
2015 and before the occurrence of the City Funds Availability Date.

(E)

If either (1) ArenaCo has failed to Close the ArenaCo Loan within 150 days
after the Effective Date, or (2) the ArenaCo Loan Availability Date has not
occurred by December 31, 2014, then either Party may terminate this
Agreement by written notice to the other.
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(F)
3.5

4.

This Agreement will terminate upon the termination of the
Comprehensive Agreement in accordance with Section 7.2 thereof.

No Default. The JPA's or City’s failure Sign the Initial City Financing Document
and ArenaCo's failure to Close the ArenaCo Loan, as applicable, or to make the
proceeds thereof available for disbursement as contemplated by this Section 3
will not be deemed a default under this Agreement unless the applicable Party
failed to use all commercially reasonable efforts to do so.

Designation of Project Accounts; Priority of Funding and Disbursement
4.1

Designation of Project Accounts. The Parties will direct the Escrow Agent to
establish two bank accounts, one of which shall be identified as the "City
Account," and the other of which shall be identified as the "ArenaCo Account."
The City Account and the ArenaCo Account are collectively referred to herein as
the "Project Accounts."

4.2

Priority of Funding and Disbursement. After the Effective Date, subject to
Section 2.3, and other than additional Project Costs for Construction Work
Modifications for which a Party is responsible pursuant to Section 21.7 of the
Design and Construction Agreement, the Project Costs will be funded and
disbursed in the following priority:
(A)

First, from the amounts deposited in the City Account pursuant to Section
3.3(E)(3), and thereafter directly by ArenaCo until the City Funds
Availability Date. ArenaCo may request disbursements from the City
Account of any amount deposited by ArenaCo into the City Account
pursuant to Section 3.3(E)(3), and Escrow Agent will be irrevocably and
unconditionally instructed to make disbursements from the City Account
of such amounts promptly, based upon ArenaCo’s request for
disbursement, without City consent. The total amount of Project Costs
actually funded by ArenaCo from the amounts deposited in the City
Account pursuant to Section 3.3(E)(3), and thereafter directly by
ArenaCo, before the City Funds Availability Date (including prior to the
Effective Date) is the "ArenaCo Initial Contribution." No later than five
Business Days after ArenaCo's receipt of the City's certification set forth
in Section 3.2(E), ArenaCo shall provide to the City a certificate, in a form
satisfactory to the City in its reasonable discretion, certifying the amount
of the ArenaCo Initial Contribution, plus copies of all invoices and such
supporting documentation as the City may reasonably request in order to
verify the amount of the ArenaCo Initial Contribution. A certification by
Lender of the amount funded under the ArenaCo Loan shall be sufficient
evidence of the amount so funded.

(B)

Second, beginning on the City Funds Availability Date, by the City,
through the City Account, from the proceeds of the City Financing
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deposited into the City Account pursuant to Section 6.2, until the date
that the City has paid Project Costs in an amount equal to (A) the
ArenaCo Initial Contribution, plus (B) fifty percent (50%) of the amount of
interest that has accrued on funds advanced under the ArenaCo Loan
from the ArenaCo Loan Availability Date to the City Funds Availability
Date.
(C)

Third, fifty percent (50%) by the City, through the City Account, from the
proceeds of the City Financing deposited into the City Account pursuant
to Section 6.2, and fifty percent (50%) by ArenaCo, through the ArenaCo
Account, until the City Contribution has been fully funded, provided that
ArenaCo may (without obligation) fund the payment of Project Costs
directly without seeking matching funding from the City pursuant to this
Section 4.2(C) and may thereafter seek catch‐up funding from the City in
which event, for purposes of the catch‐up funding, the Allocable Share
shall be adjusted to take into account such catch‐up funding.

(D)

Fourth, directly by ArenaCo until all Project Costs have been paid in full.

5.

Selection of Escrow Agent; Escrow Agreement. Promptly after the Effective Date, the
Parties will mutually select an escrow agent ("Escrow Agent") and enter into an escrow
agreement with the Escrow Agent that is mutually acceptable to both Parties ("Escrow
Agreement"), which agreement will cover the fundings and disbursements
contemplated by this Agreement. The Escrow Agent will be engaged for the sole
purposes of receiving funds and holding the same in the Project Accounts, and
disbursing the funds from the Project Accounts, in accordance with the Escrow
Agreement but on terms and conditions consistent with this Agreement.

6.

Disbursements Requests
6.1

Request for Funds.
(A)

With respect to Project Costs to be fully or partially funded by the City
pursuant to Section 4.2(B) or (C), ArenaCo may from time to time (but no
more frequently than once each calendar month) submit to the City and
Escrow Agent a request for disbursement of funds (a "Disbursement
Request"), for the payment of Project Costs to be funded pursuant to
Section 4.2(B) or (C) that were actually incurred and not previously
funded from the City Account, less a five percent (5%) retainage
(the "Retainage"); provided that, to the extent that a retainage actually
withheld under a construction contract (including, without limitation, the
Contractor Agreement) is not included within a Disbursement Request,
such retainage shall reduce the Retainage hereunder.

(B)

For Disbursement Requests, the City shall accept the forms of
disbursement requests and certificates of ArenaCo and the Independent
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Engineer, as applicable, required by Lender for purposes of requisitioning
ArenaCo’s Allocable Share from the ArenaCo Loan, on the condition such
disbursement requests and certificates of ArenaCo and the Independent
Engineer expressly permit the City to rely thereon. To the extent that the
form of disbursement request and/or certificates accepted by Lender in
connection with any Disbursement Request shall omit a material item or
statement required by Sections 7.1, 7.2 or 7.3, the City may request such
additional certificate or documentation in connection with any such
Disbursement Request directly from ArenaCo or the Independent
Engineer, as applicable. For clarification, in no event must the City
deposit its Allocable Share (or the applicable portion thereof pursuant to
Section 6.3 or 7.1B) into the City Account under Section 6.2, unless and
until the conditions set forth in Section 7 have been satisfied or waived.
6.2

6.3

Funding.
(A)

The City shall promptly review any Disbursement Request delivered by
ArenaCo. If the City determines that the Disbursement Request fully
satisfies the conditions of Section 7, then, no later than five Business
Days after receiving a Disbursement Request, the City shall deposit its
Allocable Share into the City Account, and ArenaCo shall deposit its
Allocable Share into the ArenaCo Account. For the avoidance of doubt,
subject to Section 21.7 of the Design and Construction Agreement, a
Party will have no obligation to deposit any funds into a Project Account
unless it is obligated to fund based on the funding priority set forth in
Section 4.2 above.

(B)

If the City fails to deposit its Allocable Share of any Disbursement Request
as and when it is obligated to do so hereunder, ArenaCo may fund the
same and the City shall reimburse ArenaCo therefor promptly after
ArenaCo delivers written evidence of such funding to the City, together
with interest at the Default Rate if the City fails to so reimburse ArenaCo
within 15 days after its receipt of such written evidence.

Failure of Condition. The City shall notify ArenaCo and the Escrow Agent in
writing as soon as reasonably possible and no later than five Business Days after
receipt of a Disbursement Request if it determines in good faith that the
Disbursement Request fails to satisfy any condition of Section 7, which notice
must describe the nature of the failure with reasonable specificity. If the City
objects to payment of only a portion of the Project Costs described in a
Disbursement Request, the City shall deposit into the City Account its Allocable
Share of the portion of the Project Costs described in the Disbursement Request
to which it does not object.
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7.

Conditions to Funding. The City's obligation to fund its Allocable Share under any
Disbursement Request is subject to all of the following conditions:
7.1

Complete Disbursement Request. ArenaCo must have submitted to the City and
Lender a complete Disbursement Request for the requested disbursement,
together with:
(A)

conditional lien waivers for all Project Costs to be paid by the
disbursement;

(B)

unconditional lien waivers for all Project Costs paid with the immediately
preceding disbursement; provided, however, that if a particular item has
not been paid, the Disbursement Request shall provide an explanation of
the reason therefor, in which event, this condition will be deemed
satisfied but the amount previously paid for such item will be deducted
from, and shown as such on, the then current Disbursement Request
unless ArenaCo intends to pay such item with the other payments sought
under that Disbursement Request;

(C)

ArenaCo's certifications that (1) all amounts included in the Disbursement
Request are Project Costs incurred in accordance with the Design and
Construction Agreement and (2) for all Disbursement Requests other
than the final Disbursement Request, the Disbursement Request excludes
the Retainage to the extent required under Section 6.1; and

(D)

ArenaCo's certification that, after payment is made for the Disbursement
Request, the sum of (1) the unfunded portion of the City Contribution, (2)
the unfunded portion of the ArenaCo Loan, and (3) the balance of any
equity or other funding held in the ArenaCo Account or in any reserve
accounts held by Lender, if any, will not be less than the sum of (a) the
Project Costs required to complete the Work as set forth in the then
current Approved Budget, plus (b) the estimated Project Costs for any (i)
Construction Work Modifications, (ii) other agreed upon changes in the
Work, and (iii) pending change orders from any contractor, including
Arena Contractor, that have been approved by ArenaCo, but have not yet
been incorporated into the then current Approved Budget.

7.2

Compliance with Project Agreements. ArenaCo must not be in material breach,
beyond any applicable cure period, of any of its obligations under any Project
Agreement, including its obligations to obtain and maintain insurance and
payment and performance bonds pursuant to the Design and Construction
Agreement.

7.3

Certification of Independent Engineer. The Independent Engineer must have
certified to the City, ArenaCo and Lender in writing that the Independent
Engineer has:
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7.4

(A)

inspected the Work described in the Disbursement Request;

(B)

confirmed that the Work has been performed (1) to the extent described
in the Disbursement Request (on a percentage‐of‐completion basis), and
(2) in accordance with the Design and Construction Agreement;

(C)

confirmed that the Disbursement Request, other than the final
Disbursement Request, does not include any Retainage to the extent set
forth in Section 6.1; and

(D)

confirmed that, after payment is made for the Disbursement Request,
the sum of (1) the unfunded portion of the City Contribution, (2) the
unfunded portion of the ArenaCo Loan, and (3) the balance of any equity
or other funds held in the ArenaCo Account or in any reserve accounts
held by Lender, if any, will not be less than the sum of (a) the Project
Costs required to complete the Work as set forth in the then current
Approved Budget, plus (b) the estimated Project Costs for any
(i) Construction Work Modifications, (ii) other agreed upon changes in
the Work, and (iii) any pending change order from any contractor,
including the Arena Contractor, that have been approved by ArenaCo,
but have not yet been incorporated into the then current Approved
Budget.

Funding by ArenaCo.
(A)

If applicable, ArenaCo must have funded its Allocable Share into the
ArenaCo Account with instructions (from Lender if necessary) to pay the
Disbursement Request.

(B)

If the Independent Engineer is unable to make the confirmation regarding
the sufficiency of funds to complete the Work described in Section 7.3(D),
ArenaCo shall deposit into the ArenaCo Account the amount of the
deficiency as determined by the Independent Engineer.

8.

Disbursement of Funds from the Project Accounts. The Escrow Agreement will include
directions to Escrow Agent to disburse to ArenaCo or directly to the Arena Contractor or
other contractors, in accordance with any instructions from Lender, funds held in the
Project Accounts that are attributable to a particular Disbursement Request promptly
after the City and ArenaCo have each funded their Allocable Share into the City Account
and the ArenaCo Account.

9.

Accounting. Each of (A) ArenaCo with respect to any payments or deposits made
pursuant to Sections 4.2(A), (C), and (D); (B) the City with respect to any deposits made
pursuant to Sections 4.2(B) and (C); and (C) Escrow Agent with respect to any deposits
and disbursements made pursuant to this Agreement, will keep and maintain, at all
times, full, true, and accurate books and records, in sufficient detail to reflect the
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payments, deposits and disbursements made or received by it hereunder. Each of the
City and ArenaCo may, during normal business hours, audit and examine all books and
records of any other Party pertaining to the disbursements made by it hereunder and
make extracts therefrom and copies thereof.
10.

[Intentionally omitted.]

11.

[Intentionally omitted.]

12.

[Intentionally omitted.]

13.

Mediation
13.1

Process. Any dispute between the Parties under this Agreement must be
resolved in accordance with this Section 13.

13.2

Direct Communication. As soon as reasonably possible after a dispute is
identified, each Party shall set forth its position in the dispute in written
correspondence delivered to the other Parties involved. Within 15 days after
delivery, representatives of each Party involved shall meet at a mutually agreed
time and place to attempt, with diligence and in good faith, to resolve and settle
the dispute.

13.3

Non‐binding Mediation.

13.4

(A)

Resort to Mediation. If the dispute is not resolved through direct
communication as provided in Section 13.2, any Party to such dispute
may request appointment of a neutral and properly credentialed
mediator with expert knowledge and practical experience regarding the
subject in dispute.

(B)

Choice of Mediators. The requesting Party shall provide a list of three
possible mediators to the non‐requesting Parties. The non‐requesting
Party shall then select the mediator to be used to mediate the dispute
from that list.

(C)

Length of Mediation. The Parties shall then participate in good faith in a
one‐day, non‐binding mediation session. Notwithstanding the foregoing,
the Parties may agree to extend the mediation proceedings.

(D)

Location. Any mediation proceedings take place in the City, unless
otherwise agreed by the Parties.

(E)

Cost Sharing. The cost of the mediation will be divided equally between
the Parties to the dispute.

Mediation Failure. If the Parties do not resolve the dispute after engaging in this
mediation process, each Party will be entitled to bring an appropriate action or
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proceeding in any court of competent jurisdiction to vindicate its rights under
this Agreement.
14.

Default and Remedies; Termination
14.1

14.2

ArenaCo Default. Each of the following events will, unless otherwise expressly
agreed by the City in writing, constitute an "ArenaCo Default" under this
Agreement:
(A)

ArenaCo materially breaches or fails to comply with any material
provision of this Agreement applicable to ArenaCo, and as to any breach
or noncompliance which is not monetary in nature (as to which monetary
breaches or noncompliance ArenaCo shall have no cure period), such
breach or noncompliance continues for a period of 30 days after written
notice thereof by the City to ArenaCo; or, if such breach or
noncompliance cannot reasonably be cured within such 30‐day period,
ArenaCo does not commence to cure such breach or noncompliance
within such 30‐day period or, after commencing to cure such breach or
noncompliance, does not thereafter pursue such cure in good faith to
completion.

(B)

ArenaCo files a petition in bankruptcy or insolvency, or for reorganization
or arrangement under any Applicable Laws related to bankruptcy or
insolvency, or voluntarily takes advantage of any such Applicable Laws by
answer or otherwise, or dissolves or makes a general assignment for the
benefit of creditors, or involuntary proceedings under any such
Applicable Laws or for the dissolution of ArenaCo are instituted against
ArenaCo, or a receiver or trustee is appointed for the Arena or for all or
substantially all of ArenaCo's property, and such involuntary or
dissolution proceedings are not dismissed or such receivership or
trusteeship vacated within 90 days after such institution or appointment.

City's Remedies. If any ArenaCo Default occurs, the City shall have the right, at
the City's election, to exercise any one or more of the following remedies,
subject to the rights of Leasehold Mortgagees and Mezzanine Lenders (as more
fully described in Section 15.15 below). Exercise of any of such remedies shall
not prevent the concurrent or subsequent exercise of any other remedy
provided for in this Agreement or otherwise available to the City at law or in
equity, except as otherwise expressly stated herein.
(A)

The City may, at the City's option but without obligation to do so, and
without releasing ArenaCo from any obligations under this Agreement,
make any payment or take any action as the City deems necessary or
desirable to cure any ArenaCo Default in such manner and to such extent
as the City in good faith deems necessary or desirable. ArenaCo shall pay
the City, upon demand, all reasonable advances, costs, and expenses of
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the City in connection with making any such payment or taking any such
action, including reasonable attorneys' fees, together with interest on all
such amounts at the Default Rate from the date of payment of any such
advances, costs, and expenses by the City.

14.3

(B)

The City may sue ArenaCo for and obtain damages, specific performance,
other equitable relief, or any combination of the foregoing.

(C)

If the City prevails on any suit brought under Section 14.2(B) above,
obtains a judgment for damages, specific performance, other equitable
relief, or any combination of the foregoing and ArenaCo either (1) fails to
pay such damages within 30 days after such judgment becomes final and
non‐appealable, or (2) fails to otherwise comply with such judgment
within the time periods set forth therein or, if no time periods are set
forth therein, within a reasonable period of time after such judgment
becomes final and non‐appealable but, subject to Force Majeure Events,
in no event more than 120 days after such judgment becomes final and
non‐appealable, then, the City may, by written notice to ArenaCo, (a)
offset the amount of any such unpaid damages against any amount owed
by the City to ArenaCo under any Project Agreement other than this
Agreement and (b) terminate this Agreement, which termination shall be
effective on the date specified in such notice (but not less than 30 days
after the date of such notice).

City Default. Each of the following events will, unless otherwise expressly
agreed by ArenaCo in writing, constitute a "City Default" under this Agreement:
(A)

The City materially breaches or fails to comply with any material
provision of this Agreement applicable to the City, and as to any breach
or noncompliance which is not (1) monetary in nature (including without
limitation, funding obligations under Sections 4.2, 6.2 or 7), or (2) a
failure to timely approve or disapprove with reasonable specificity (as to
which (1) or (2) the City shall have no cure period), such breach or
noncompliance continues for a period of 30 days after written notice
thereof by ArenaCo to the City; or, if such breach or noncompliance
cannot reasonably be cured within such 30‐day period, the City does not
commence to cure such breach or noncompliance within such 30‐day
period or, after commencing to cure such breach or noncompliance, does
not thereafter pursue such cure in good faith to completion.

(B)

The City files a petition in bankruptcy or insolvency, or for reorganization
or arrangement under any Applicable Laws related to bankruptcy or
insolvency, or voluntarily takes advantage of any such Applicable Laws by
answer or otherwise, or dissolves or makes a general assignment for the
benefit of creditors, or involuntary proceedings under any such
ARENA FINANCE AND FUNDING AGREEMENT
14

357 of 885

Applicable Laws or for the dissolution of the City are instituted against
the City, or a receiver or trustee is appointed for all or substantially all of
the City's property, and such involuntary or dissolution proceedings are
not dismissed or such receivership or trusteeship vacated within 90 days
after such institution or appointment.
14.4

14.5

ArenaCo's Remedies. If any City Default occurs, ArenaCo shall have the right, at
ArenaCo's election, to exercise any one or more of the following remedies.
Exercise of any of such remedies shall not prevent the concurrent or subsequent
exercise of any other remedy provided for in this Agreement or otherwise
available to ArenaCo at law or in equity, except as otherwise expressly stated
herein.
(A)

ArenaCo may, at ArenaCo's option but without obligation to do so, and
without releasing the City from any obligations under this Agreement,
make any payment or take any action as ArenaCo deems necessary or
desirable to cure any City Default in such manner and to such extent as
ArenaCo in good faith deems necessary or desirable. The City shall pay
ArenaCo, upon demand, all reasonable advances, costs, and expenses of
ArenaCo in connection with making any such payment or taking any such
action, including reasonable attorneys' fees, together with interest on all
such amounts at the Default Rate from the date of payment of any such
advances, costs, and expenses by ArenaCo.

(B)

ArenaCo may sue the City for and obtain damages, specific performance,
other equitable relief, or any combination of the foregoing.

(C)

If ArenaCo prevails on any suit brought under Section 14.4(B), obtains a
judgment for damages, specific performance, other equitable relief, or
any combination of the foregoing and the City either (1) fails to pay such
damages within 30 days after such judgment becomes final and non‐
appealable, or (2) fails to otherwise comply with such judgment within
the time periods set forth therein or, if no time periods are set forth
therein, within a reasonable period of time after such judgment becomes
final and non‐appealable but, subject to Force Majeure Events, in no
event more than 120 days after such judgment becomes final and non‐
appealable, then, ArenaCo may, by written notice to the City, (a) offset
the amount of any such unpaid damages against amounts owed by
ArenaCo to the City under any Project Agreement and (b) terminate this
Agreement, which termination shall be effective on the date specified in
such notice (but not less than 30 days after the date of such notice).

Waiver.
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15.

(A)

The Parties hereby waive any and all rights to consequential, punitive, or
exemplary damages for an ArenaCo Default or a City Default, as the case
may be.

(B)

Notwithstanding anything to the contrary contained in this Agreement, if
(1) a City Default arises from (a) the City's intentional default under
Section 3.2(A), the purpose of which is to prevent or avoid the Signing of
the Initial City Financing Document, (b) the City's intentional default
under Section 3.2(C), the purpose of which is to prevent or avoid the
proceeds of the City Financing from becoming available for disbursement,
(c) the City's intentional refusal to fund Disbursement Requests as and
when the same are required to be funded under this Agreement, or (d)
the JPA’s or City's intentional default under any City Financing Document,
the purpose of which is to preclude the use of the proceeds of the City
Financing to fund Disbursement Requests, and (2) the foregoing results in
the NBA imposing penalties on HoldCo, any of its Affiliates or any of its
owners, or exercising its contractual rights to purchase HoldCo's equity
interests in TeamCo and the operator of Sleep Train Arena, pursuant to
the Agreement and Undertaking dated May 31, 2013 among HoldCo, its
owners, TeamCo, Kings Arena Limited Partnership, which is the operator
of Sleep Train Arena ("KALP"), and their Affiliates for the benefit of the
NBA, any such penalties imposed by the NBA and any losses suffered by
the members of HoldCo attributable to the difference in the price paid by
such members for their equity interests in HoldCo and the price paid by
the NBA for the equity interests of HoldCo in the general partners of
TeamCo and KALP pursuant to such purchase right shall not be deemed
consequential damages under Section 14.5(A) and, as such, the City shall
not assert the waiver of consequential damages described in
Section 14.5(A) in defense of any claim brought by ArenaCo or any of its
Affiliates in respect thereof. Conversely, the Parties agree that any such
penalties or losses shall be deemed consequential damages and, as such,
waived pursuant to Section 14.5(A), to the extent such penalties or losses
result from any other default by the City under any Project Agreement.

Miscellaneous
15.1

Additional Agreements. In addition to the Project Agreements, the Parties agree
to cooperate in good faith to negotiate, execute, and deliver any additional
documents reasonably required by any Party, from time to time, to effectuate
the purposes and intent of this Agreement and the other Project Agreements.

15.2

Notices. Any notice or other communication under this Agreement, including all
Disbursement Requests, must be in writing and will be considered properly given
and effective only when mailed or delivered in the manner provided by this
section to the persons identified below. A notice or other communication that is
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mailed will be effective or will be considered to have been given on the third day
after it is deposited in the U.S. Mail (certified mail and return receipt requested),
addressed as set forth below, with postage prepaid. A notice or other
communication sent in any other manner will be effective or will be considered
properly given when actually delivered.
If to the City:
John Dangberg
Assistant City Manager
City of Sacramento
915 I Street, Fifth Floor
Sacramento, CA 95814

If to ArenaCo:
John Rinehart, CFO
Sacramento Basketball Holdings, LLC
One Sports Parkway
Sacramento, CA 95834
Facsimile: (916) 928‐6983

And

With copies to:
Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814

Russ Fehr
City Treasurer
Office of the City Treasurer
915 I Street, Third Floor
Sacramento, CA 95814
With copies to:
Matthew Ruyak
Assistant City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814
Jeffrey Massey
Senior Deputy City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

Jeffrey Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Facsimile: (916) 496‐8500
Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661‐3693
Facsimile: (312) 902‐1061

Any Party may from time to time designate a different address, facsimile number
or persons for notices by giving notice to that effect to the other Parties in
accordance with the terms and conditions of this section.
15.3

City's Purpose of Inspections and Review. The City's review of any designs,
plans, specifications, or other documents or inspection of any property or
improvements in connection with this Agreement are performed solely for its
own purposes and benefit, and the City is not liable to the other Parties or any
third party for defects in such documents or any other improvements related
thereto, or the operations and maintenance standards to be applied thereto.
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15.4

Force Majeure. Failure in performance by any Party under this Agreement due
to a Force Majeure Event shall not be deemed a breach of this Agreement. In
addition, when this Agreement provides a time for the performance of any
obligation, the time provided is extended if compliance is not possible due to a
Force Majeure Event. The extension time shall equal one day for each day that
the Force Majeure Event prevents compliance. "Force Majeure Event" means
any act, event, or condition that is beyond the reasonable control of the Party
asserting the Force Majeure Event, if it prevents or delays such Party from
performing any obligation under this Agreement including without limitation the
following: any act of public enemy, terrorism, blockade, war, insurrection, civil
disturbance, explosion, or riot; epidemic; landslide, earthquake, fire, storm,
flood, or washout, or other catastrophic weather event; any other act of God;
strike, lockout, or other industrial disturbance; but excluding unavailability of any
funds after the City Funds Availability Date.

15.5

Severability. If a court with jurisdiction rules that any nonmaterial part of this
Agreement is invalid, unenforceable, or contrary to law or public policy, then the
rest of this Agreement remains valid and fully enforceable.

15.6

Obligations of the Parties. The obligations and undertakings of the Parties
under or in accordance with this Agreement are obligations solely of the Parties
themselves and no recourse shall be had, whether in contract, in tort, or
otherwise against any officer, director, employee, agent, member, volunteer, or
representative of any Party in his or her individual capacity on account of any
obligation or undertaking of or any act or omission by any Party under or
pursuant to this Agreement.

15.7

Time of the Essence.
Agreement.

15.8

Binding Effect. This Agreement binds and inures to the benefit of the Parties'
successors and permitted assigns.

15.9

Waiver. A Party's failure to insist on strict performance of this Agreement or to
exercise any right or remedy upon breach of this Agreement will not constitute a
waiver of the performance, right, or remedy. A Party's waiver of another Party's
breach of any provision in this Agreement will not constitute a continuing waiver
or a waiver of any subsequent breach of the same or any other provision. A
waiver is binding only if set forth in a writing signed by the waiving Party.

Time is of the essence in the performance of this

15.10 Interpretation. This Agreement is to be interpreted and applied in accordance
with California law, except that that the rule of interpretation in California Civil
Code section 1654 will not apply. The term "including" shall mean "including,
without limitation" and "including, but not limited to" and shall not be
interpreted to imply any limitation on the more general preceding provision
unless otherwise expressly stated. All references in this Agreement to Sections
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or Exhibits refer to the Sections and Exhibits of this Agreement unless otherwise
expressly stated. Each Exhibit referenced in this Agreement is incorporated
herein by reference and made a part hereof. The headings and captions of the
Sections and Exhibits are included for convenience only and shall have no effect
upon the construction or interpretation of this Agreement.
15.11 Integration and Modification. This Agreement, the other Project Agreements,
and any other documents executed by the City and one or more Kings Parties (as
such term is defined in the Comprehensive Project Agreement) in connection
herewith, collectively set forth the Parties' entire understanding regarding the
matters set forth herein and are intended to be their final, complete, and
exclusive expression of those matters. Without limiting the generality of the
foregoing, this Agreement, the other Project Agreements, and any other
documents executed by the City and one or more Kings Parties in connection
herewith, collectively supersede the non‐binding Sacramento Entertainment and
Sports Center Term Sheet dated March 23, 2013 in its entirety. This Agreement
may be modified only by another written agreement signed by all Parties.
15.12 Assignment. Subject to this Section 15.12, a Party may not assign or otherwise
transfer this Agreement or its rights or obligations hereunder without the other
Party's prior written consent, which may not be unreasonably withheld, delayed
or conditioned. Notwithstanding the foregoing, ArenaCo may assign or
encumber this Agreement or its rights or obligations hereunder without the
City's prior written consent to any party to whom ArenaCo is permitted to assign,
or for whose benefit ArenaCo is permitted to encumber, without the City's prior
written consent, its leasehold interest under the Arena Agreement. An
assignment or other transfer made contrary to this section is void.
15.13 Conflicts among Project Agreements. To the extent of any conflict or
inconsistency between or among any of the Project Agreements, such conflict or
inconsistency shall be resolved pursuant to Section 11.12 of the Comprehensive
Agreement.
15.14 Relationship of the Parties. The Parties do not intend to create any agency,
partnership, joint venture, trust, or other relationship with duties or incidents
different from those of parties to an arm's‐length contract.
15.15 No Third‐Party Beneficiaries. Except as set forth in this Section 15.15, this
Agreement is solely for the benefit of the City and ArenaCo, and their permitted
successors and assigns. Nothing in this Agreement, express or implied, is
intended to (A) confer upon any Person other than the City, ArenaCo, and their
permitted successors and assigns any rights or remedies under or by reason of
this Agreement as a third party beneficiary or otherwise except as specifically
provided in this Agreement; or (B) authorize anyone not a Party to this
Agreement to maintain an action pursuant to or based on this Agreement.
ARENA FINANCE AND FUNDING AGREEMENT
19

362 of 885

Notwithstanding the foregoing, (i) all affiliates of ArenaCo and (ii) the holder of
any Leasehold Mortgage or Mezzanine Financing are each intended direct third
party beneficiaries of this Agreement with the right of direct enforcement of the
provisions set forth herein. The Parties agree that the provisions of Section 16 of
the Arena Agreement (authorizing Leasehold Mortgages and Mezzanine
Financings and granting certain rights and protections to Leasehold Mortgagees
and Mezzanine Lenders) are hereby incorporated by reference. Each Leasehold
Mortgagee shall be entitled to all of the rights and protections set forth in the
Arena Agreement with respect to this Agreement, including specifically Section
16.7 (notice and cure rights), as if such provisions were included in this
Agreement.
15.16 Representations. Each Party hereby represents and warrants to the other that it
has all necessary right, power, and authority to enter into this Agreement.
Additionally, each Party represents and warrants that the execution and delivery
of this Agreement and the performance and observance of all obligations and
conditions to be performed or observed by each Party hereunder have been duly
authorized by all necessary action of such Party. This Agreement, when fully
executed and delivered by each Party, shall constitute the legal, valid, and
binding obligation of the Parties, enforceable in accordance with the terms
hereof.
15.17 Attorneys' Fees. Each Party shall bear its own costs and attorneys' fees incurred
in connection with the negotiation and execution of this Agreement.
15.18 Alternative Delivery. When a Party is obligated to deliver a document or similar
item to another Party, the recipient may, in its sole discretion, opt for a review of
that item without taking physical or electronic delivery thereof.
15.19 Counterparts. The Parties may sign this Agreement in counterparts, each of
which will be considered an original, but all of which will constitute the same
Agreement. Facsimile signatures or signatures transmitted by email or other
electronic means shall be effective to bind each of the Parties hereto.
15.20 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any
proceedings regarding this Agreement, the Parties agree that the venue shall be
the state courts of California located in Sacramento County or the U.S. District
Court for the Eastern District of California.
15.21 Disclosure of Records. All non‐public documents shared by the Parties
hereunder shall be treated as confidential to the extent permitted by Applicable
Law. All documents submitted to the City may be subject to disclosure pursuant
to the California Public Records Act. If the City receives a request for disclosure
under the California Public Records Act or is served with a legal or administrative
demand for disclosure (e.g., by subpoena, civil investigative demand, or court‐
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ordered or court‐sanctioned discovery) of any document set apart and clearly
marked "trade secret" or "confidential" when provided by ArenaCo to the City,
then the City shall notify ArenaCo as soon as practicable before disclosure is
required so that ArenaCo may seek an appropriate protective order or may
consent in writing to disclosure. Absent a protective order or written consent to
disclosure, received before the time disclosure is required, the City may disclose
the documents as required by law. The City is not obligated to defend against
any litigation brought to compel disclosure of documents, but the City may
defend against the litigation as the real party in interest, subject to the following:
ArenaCo shall indemnify and hold the City harmless against all damages and
costs awarded against the City in the litigation, including reasonable attorneys'
fees and litigation costs through final resolution on appeal. ArenaCo shall have
sole responsibility for defense of the actual "trade secret" or "confidential"
designations.
15.22 Effectiveness. Notwithstanding anything in this Agreement to the contrary, the
effectiveness of this Agreement is conditioned upon the NBA's approval of the
Team Agreement and the Arena Agreement, which approval is required for the
effectiveness of both such agreements pursuant to the terms thereof. ArenaCo
shall promptly deliver to the City a copy of the letter from the NBA confirming
such approval upon ArenaCo's receipt thereof.
15.23 Estoppel Certificate. Each of the Parties shall, upon the reasonable request of
the other (or any current or prospective source of financing for the City, ArenaCo
or any transferee or assignee, including Leasehold Mortgagee), and in each case
within 10 days after the other Party has requested it, execute and deliver to the
appropriate Persons a certificate in recordable form stating:

16.

(A)

That this Agreement is unmodified and is in full force and effect (or, if
there have been modifications, that this Agreement is in full force and
effect as modified and stating the modifications or, if this Agreement is
not in full force and effect, that such is the case);

(B)

That, to the knowledge of the Party providing the certificate, there are no
defaults by it or the other Party under this Agreement (or specifying each
such default as to which it may have knowledge);

(C)

To the knowledge of the Party providing the certificate, whether there
are any counterclaims against the enforcement of any Party's obligations
under this Agreement; and

(D)

Any other matters reasonably requested.

Definitions and Terms. Capitalized terms in this Agreement have the definitions set
forth in this section.
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"Agreement" is defined in the introductory paragraph of this Agreement.
"Allocable Share" means for a Party, with respect to any Disbursement Request, the
portion such Party is obligated to fund to a Project Account pursuant to Section 4
(including without limitation, subject to any adjustments as set forth in Section 4.2(C)
hereof).
"Applicable Laws" means any law, statute, ordinance, rule, regulation, order, or
determination of any Governmental Authority.
"Arena" means the multipurpose entertainment and sports center, including practice
facilities, administrative offices, plazas, walkways, parking, and outdoor entertainment
areas, that is to be constructed by ArenaCo pursuant to the Design and Construction
Agreement.
"Arena Agreement" is defined in the Comprehensive Agreement.
"ArenaCo" is defined in the introductory paragraph of this Agreement.
"ArenaCo Account" is defined in Section 4.1.
"ArenaCo Contribution" is defined in Section 1.
"ArenaCo Default" is defined in Section 14.1.
"ArenaCo Initial Contribution" is defined in Section 4.2(A).
"ArenaCo Loan" is defined in Section 2.2.
"ArenaCo Loan Availability Date" is defined in Section 3.3(E).
"ArenaCo Loan Documents" is defined in Section 3.3(E).
"Arena Contractor" is defined in the Design and Construction Agreement.
"Arena Land" is defined in the Comprehensive Agreement.
"Business Day" means any day that the Sacramento City Attorney's Office is open.
California Code of Civil Procedure Section 12a applies to this Agreement. The use of the
word "day," instead of "Business Day," means a calendar day.
"City" is defined in the introductory paragraph of this Agreement.
"City Account" is defined in Section 4.1.
"City Contribution" is defined in Section 1.
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"City Default" is defined in Section 14.3.
"City Financing" is defined in Section 2.1.
"City Financing Documents" is defined in Section 3.2(E).
"City Funds Availability Date" is defined in Section 3.2(E).
"City Parcel Contingencies" is defined in the Property Conveyance Agreement.
"City Parcels" is defined in the Property Conveyance Agreement (which for the
avoidance of doubt includes the RASA Parcel Replacement Property to the extent
applicable under the Property Conveyance Agreement).
"City's Title Policy" is defined in the Property Conveyance Agreement.
"Close the ArenaCo Loan" means ArenaCo and Lender are executing and delivering the
ArenaCo Loan Documents.
"Comprehensive Agreement" is defined in the Background.
"Construction Work Modifications" is defined in the Design and Construction
Agreement.
"Contractor Agreement" is defined in the Design and Construction Agreement.
"Default Rate" is defined in the Arena Agreement.
"Design and Construction Agreement" is defined in the Background.
"Disbursement Request" is defined in Section 6.1(A).
"Effective Date" is defined in the introductory paragraph of this Agreement.
"ESC Land Closing" is defined in the Property Conveyance Agreement.
"ESC Land Contingencies" is defined in the Property Conveyance Agreement.
"Escrow Agent" is defined in Section 5.
"Escrow Agreement" is defined in Section 5.
"Force Majeure Event" is defined in Section 15.4.
"Forward Bond Purchase Agreement" is defined in Section 2.1.
"Governmental Authority" means any federal, state, or local entity, political subdivision,
agency, department, commission, board, bureau, administrative, or regulatory body, or
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other instrumentality having jurisdiction over the Parties, the Arena, or any other
properties or rights that are the subject of the Project Agreements.
"GMP" is defined in Section 3.2(D).
"HoldCo" means Sacramento Basketball Holdings LLC, a Delaware limited liability
company.
"Independent Engineer" means the firm designated by Lender from time to time to
monitor the construction of the Arena and make the certifications set forth in Section
7.3.
"Institutional Lender" is defined in the Arena Agreement.
"JPA" is defined in Section 2.1.
"Leasehold Mortgagee" is defined in the Arena Agreement.
"Lender" is defined in Section 2.2.
"Mezzanine Lender" is defined in the Arena Agreement.
"NBA" is defined in the Comprehensive Agreement.
"Party" and "Parties" are defined in the introductory paragraph of this Agreement.
"Project Accounts" is defined in Section 4.1.
"Project Agreements" is defined in the Background.
"Project Costs" is defined in the Design and Construction Agreement.
"Project Lease" is defined in the Arena Agreement.
"Property Conveyance Agreement" is defined in the Comprehensive Agreement.
"RASA Parcel" is defined in the Property Conveyance Agreement.
"Replacement Arena Agreement" is defined in the Comprehensive Agreement.
"Replacement Arena Notice" is defined in the Comprehensive Agreement.
"Retainage" is defined in Section 6.1(A).
"Site Lease" is defined in the Arena Agreement.
"Short‐Term Floating Bond Purchase Agreement" is defined in Section 2.1.
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"Sign the Initial City Financing Document" means the City and JPA are either (A)
executing and delivering the Forward Bond Purchase Agreement, or (B) executing and
delivering the Short‐Term Floating Bond Purchase Agreement, issuing bonds pursuant
thereto and escrowing the proceeds of those bonds.
"Substantial Completion" is defined in the Design and Construction Agreement.
"Trustee" is defined in Section 3.2(E).
"Work" is defined in the Design and Construction Agreement.

*

*

*
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IN WITNESS WHEREOF, the Parties have entered in this Agreement as of the day and
year first above written.
City of Sacramento

SACRAMENTO DOWNTOWN ARENA LLC,
a Delaware limited liability company

By:____________________________
John F. Shirey
City Manager

By: Sacramento Basketball Holdings LLC,
a Delaware limited liability company,
its Sole Member
By: ________________________________

Date:_______________, 2014
Name: _____________________________
Its: ________________________________

Date:________________, 2014
Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for Kings Parties
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PROPERTY CONVEYANCE AGREEMENT AND JOINT ESCROW INSTRUCTIONS
between
CITY OF SACRAMENTO,
SBH REAL ESTATE GROUP LLC,
SBH NATOMAS LLC,
SBH DOWNTOWN LLC,
and
SG DOWNTOWN LLC

Dated as of: May 20, 2014
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PROPERTY CONVEYANCE AGREEMENT AND JOINT ESCROW INSTRUCTIONS
This PROPERTY CONVEYANCE AGREEMENT AND JOINT ESCROW INSTRUCTIONS
(this "Agreement") is made and entered into as of May 20, 2014 (the "Effective Date"),
between the CITY OF SACRAMENTO, a municipal corporation of the State of California (the
"City"), SBH Downtown LLC, a Delaware limited liability company ("SBH Downtown"), SBH
Natomas LLC, a Delaware limited liability company ("SBH Natomas"), SBH Real Estate Group
LLC, a Delaware limited liability company ("SBH REG"), and SG Downtown LLC, a Delaware
limited liability company ("SG"). SBH Downtown, SBH Natomas, SBH REG, and SG are
collectively referred to herein as the "SBH Parties." The City and the SBH Parties are sometimes
referred to in this Agreement as the "Parties" and each as a "Party."
BACKGROUND
Sacramento Basketball Holdings LLC, a Delaware limited liability company ("SBH") is the
parent company of Sacramento Downtown Arena LLC ("ArenaCo"), Sacramento Kings Limited
Partnership ("TeamCo"), and the SBH Parties.
TeamCo owns the National Basketball Association ("NBA") franchise currently known as
the Sacramento Kings (the "Team").
The City and SBH approved the non‐binding Sacramento Entertainment and Sports
Center Term Sheet dated March 23, 2013 (the "Term Sheet"), setting forth the City and SBH's
desires and intentions regarding (i) the development of a proposed entertainment and sports
center (the "Arena") on the land located in downtown Sacramento between 3rd and 7th Streets
and J and L Streets (the "Downtown Plaza") that will serve as the Team's home venue and be
used to host the Team's home games, as well as family shows, concerts, community‐oriented
events, and other sporting and entertainment events; (ii) the ownership, financing, design,
development, construction, occupancy, use, maintenance, and operation of the Arena
(the "Arena Project"); (iii) the redevelopment of the Downtown Plaza by HoldCo or its Affiliates;
and (iv) certain other matters.
Concurrently with the Parties' execution of this Agreement, the City, SBH, TeamCo, and
ArenaCo are entering into the Comprehensive Project Agreement for the Sacramento
Entertainment and Sports Center (the "Comprehensive Agreement"), the Arena Management,
Operations, and Lease Agreement, dated as of the Effective Date (the "Arena Agreement") and
all other "Project Agreements" (as such term is defined in the Comprehensive Agreement).
The Property that is the subject of this Agreement (the "Property") consists of the "ESC
Land" described in Exhibit A‐1 and the "City Parcels" described in Exhibits A‐2 and A‐3. The City
Parcels consist of the "Natomas Land" and the "Non‐Natomas Land," as shown on Exhibits A‐2
and A‐3, respectively, and presently owned by the City (or RASA, as defined below); provided,
however, that upon replacement of any portion of the City Parcels with RASA Parcel
Replacement Property pursuant to Section 1.4, such RASA Parcel Replacement Property shall
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become a City Parcel for purposes of this Agreement. It is understood that the ESC Land is
presently an unsubdivided portion of land generally located in downtown Sacramento between
3rd and 7th Streets and J and L Streets owned by SG.
The transfers of the ESC Land and the City Parcels each include the transferring Party's
right, title, and interest in and to all rights, privileges, easements, and appurtenances benefiting
such Property, including, but not limited to, all mineral and water rights and all easements,
rights‐of‐way, and other appurtenances used or connected with the use or enjoyment of such
Property, as well as the personal property described in the General Assignment (as defined
below).
The Parties desire to enter into this Agreement, pursuant to which (i) SG will transfer
the ESC Land to City to enable construction of the Arena, and (ii) the City will transfer the City
Parcels to the SBH Grantees and grant to SBH REG a right of first refusal on the ROFR Parcel to
assist SBH's efforts to finance the development of the Arena and SBH REG's and its Affiliates'
efforts to redevelop the Downtown Plaza, in each case on the terms and conditions set forth in
this Agreement.
Therefore, in consideration of the mutual covenants and agreements contained herein,
and for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:
1.

Conveyance of City Parcels; City Acquisition of RASA Parcel.
1.1

Conveyance of City Land. The City hereby agrees to transfer the Natomas Land
to SBH Natomas and the Non‐Natomas Land to SBH Downtown (such transferees
are collectively referred to herein as the "SBH Grantees") pursuant to the terms
and conditions set forth in this Agreement. Such conveyance will occur on the
City Parcels Closing Date, as set forth in this Agreement.

1.2

Deemed Contribution. The Parties acknowledge and agree that the conveyance
of the City Land by the City to the SBH Grantees constitutes a contribution that
will assist SBH, SBH REG and their Affiliates in financing the development of the
Arena and redeveloping the Downtown Plaza.

1.3

SBH Parties' Covenant of Use. Each SBH Party represents, warrants and
covenants to City that (i) the SBH Grantees intend to use the City Parcels for
activities that will over time generate additional income for the SBH Parties, and
(ii) during the term of the Arena Agreement, the use of the City Parcels by the
SBH Grantees and their Affiliates will be consistent with the economic
development that City intends for the area surrounding the City Parcels. This
Section shall survive the City Parcel Closing.

1.4

Acquisition of RASA Parcel. One or more of the parcels of the Non‐Natomas
Land (collectively, the "RASA Parcel") is owned by the Redevelopment Agency
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Successor Agency ("RASA"). The appraised value of the RASA Parcel is
$1,640,000 ("RASA Parcel Value"). The City represents and warrants that RASA
has agreed to transfer the RASA Parcel to the City, subject to obtaining approval
from the State of California Department of Finance, which may delay the transfer
of the RASA Parcel from the City to SBH Downtown. The City will use its
commercially reasonable efforts to obtain the RASA Parcel as promptly as
practicable after the Effective Date. In the event the RASA Parcel is not
transferred to SBH Downtown within 18 months following the Effective Date,
City staff shall attempt to locate one or more alternative replacement City‐
owned properties acceptable to ArenaCo in its reasonable discretion of a value
equal to or greater than the RASA Parcel Value ("RASA Parcel Replacement
Property"). The City shall maintain sole discretion to approve or deny any
alternative City‐owned properties as a RASA Parcel Replacement Property,
provided that ArenaCo shall retain its right to acquire one or more City‐owned
properties of equivalent value as a RASA Parcel Replacement Property. The
Parties shall agree on the value of the RASA Parcel Replacement Property using
an appraisal methodology reasonably agreed upon by the Parties. Once
approved by the City, the RASA Parcel shall be replaced by the RASA Parcel
Replacement Property, and promptly transferred to SBH Downtown. The RASA
Parcel Replacement Property shall be deemed to be a portion of the RASA Parcel
and the City Parcels in all respects for purposes of this Agreement, including
without limitation the process for closing the conveyance of the RASA Parcel.
2.

Conveyance of ESC Land. SG hereby agrees to transfer the ESC Land to City pursuant to
the terms and conditions set forth in this Agreement. Such conveyance will occur on the
ESC Land Closing Date, as set forth in this Agreement. The SBH Parties hereby agree
that the ability to finance, construct, and operate the Arena in accordance with the
Project Agreements is sufficient consideration for the grant to City of the ESC Land,
subject to the rights of the SBH Parties in, to and in respect of the ESC Land as set forth
in the Project Agreements. To establish a land value for the ESC Land as contemplated
by Section 18 of this Agreement, no later than October 1, 2014, the Parties shall agree
on the value of the ESC Land using an appraisal methodology reasonably agreed upon by
the Parties (the "ESC Land Value").

3.

Escrow and Closing.
3.1

Opening of Escrow. The escrow ("Escrow") shall be deemed opened on the date
that Escrow Holder receives a copy of this Agreement fully executed by the
Parties. Escrow Holder shall promptly notify the Parties in writing of the date the
Escrow is opened. The Parties agree to execute, deliver and abide by any
reasonable or customary supplemental escrow instructions or other instruments
reasonably required by Escrow Holder to consummate the transactions
contemplated hereby; provided, however, no such instructions or instruments
shall conflict with, amend or supersede any portion hereof. If there is any
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conflict or inconsistency between the terms of such instruments and the terms
hereof, then the terms hereof shall control.
3.2

ESC Land Closing. Consummation of the transactions related to the ESC Land
contemplated by this Agreement (the "ESC Land Closing"), and delivery of all
items to be made at the ESC Land Closing (which shall include without limitations
the items to be delivered for the City Parcels Closing, which will be held in
Escrow pending the satisfaction of the GMP Condition), shall occur on a date
within 5 business days after the satisfaction or waiver of each and every ESC
Land Contingency, or such other date as is mutually agreed upon by the Parties
(the "ESC Land Closing Date"). The Parties shall coordinate to determine the
status of any ESC Land Contingencies that have not been satisfied or waived, and
the date on which all ESC Land Contingencies have been satisfied or waived.

3.3

City Parcels Closing; Lots X and Y Parking Facilities. Consummation of the
transactions related to the City Parcels contemplated by this Agreement
(the "City Parcels Closing"; City Parcels Closing and ESC Land Closing are
collectively referred to herein as the "Closings") shall occur on the date that is 3
business days after satisfaction of the City Parcels Contingencies and the GMP
Condition (the "City Parcels Closing Date"). It is anticipated that the City Parcels
Closing Date will be on or before October 1, 2014. Notwithstanding the
foregoing, if the only remaining City Parcels Contingency not satisfied is the RASA
Parcel Receipt Condition, (i) the Parties shall proceed to the City Parcels Closing
and transfer the City Parcels, excluding the RASA Parcel, and (ii) upon satisfaction
of the RASA Parcel Receipt Condition, the City shall provide the SBH Parties with
written notice of the date on which the closing of transfer of the RASA Parcel
shall occur, and the Parties shall follow the closing procedures set forth in this
Agreement in the same manner required to be followed for the City Parcels
Closing. The notice for the closing of the RASA Parcel shall be provided by City
no less than ten (10) business days prior to the closing date for the RASA Parcel.
The portions of the City Parcels commonly known as Lot X and Lot Y are currently
being used by the City for surface parking. The Parties are currently discussing
whether to enter into an agreement whereby the City would operate and
manage such parking facilities on behalf of ArenaCo, SG or any of their Affiliates
after the City Parcels Closing (the "Interim Lot XY Agreement"). The Interim Lot
XY Agreement shall be on terms consistent with those included in that certain
Agreement for Interim Parking Operations Management between the City and
ArenaCo, dated as of the Effective Date, but taking into account that Lot X and
Lot Y are used for surface parking and not underground garage parking. The
Parties acknowledge and agree that if the Parties do not enter into the Interim
Lot XY Agreement prior to the City Parcels Closing, the City shall have the right
and obligation to remove at City's cost all such parking equipment and related
infrastructure within 20 days after the City Parcels Closing. The SBH Parties
acknowledge and agree further that the parking facilities serve the Crocker Art
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Museum. Accordingly, subject to the Interim Lot XY Agreement, the SBH Parties
covenant to operate and manage Lot X and Lot Y as parking lots (at a minimum
providing adequate parking for the Crocker Art Museum on Lot X and Lot Y
substantially similar to such parking provided as of the City Parcels Closing Date)
commencing on the City Parcels Closing Date and terminating on the date that
the SBH Parties receive approvals to redevelop Lot X or Lot Y to an alternative
use (which shall be evidenced by the issuance of a demolition or grading permit
in connection with such redevelopment); provided that the termination of the
obligations shall only apply to the extent of the portions of Lot X or Lot Y so
approved for demolition and redevelopment. The provisions in this Section
regarding (x) the RASA Parcel, (y) the City's right to remove the parking
equipment and related infrastructure from the City Parcels, and (z) the SBH
Parties' obligation to operate and manage the parking facilities as described
herein, shall survive the ESC Land Closing and the City Parcels Closing. For the
avoidance of doubt, if this Agreement and the other Project Agreements are
terminated after the City Parcels Closing, then the City shall retain ownership of
the ESC Land and the SBH Grantees shall retain ownership of the City Parcels.
4.

Remedies.
4.1

SBH Parties Default. Each of the following events will, unless otherwise
expressly agreed by the City in writing, constitute an "SBH Parties Default"
under this Agreement: (i) any SBH Party materially breaches or fails to comply
with any material provision of this Agreement applicable to the SBH Parties, and
such breach or noncompliance continues for a period of 30 days after written
notice thereof by the City to the SBH Parties; or (ii) any SBH Party files a petition
in bankruptcy or insolvency, or for reorganization or arrangement under any
applicable laws related to bankruptcy or insolvency, or voluntarily takes
advantage of any such applicable laws by answer or otherwise, or dissolves or
makes a general assignment for the benefit of creditors, or involuntary
proceedings under any such applicable laws or for the dissolution of any SBH
Party are instituted against the SBH Party, or a receiver or trustee is appointed
for the ESC Land or for all or substantially all of any SBH Party's property, and
such involuntary proceedings or dissolution proceedings are not dismissed or
such receivership or trusteeship vacated within 90 days after such institution or
appointment.

4.2

City's Remedies. If any SBH Parties Default occurs, the City shall have the right,
at the City's election, to sue the SBH Parties for and obtain damages, specific
performance, other equitable relief, or any combination of the foregoing.
Exercise of any of such remedies shall not prevent the concurrent or subsequent
exercise of any other remedy provided for in this Agreement or otherwise
available to the City at law or in equity, except as otherwise expressly stated
herein:
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4.3

City Default. Each of the following events will, unless otherwise expressly
agreed by the SBH Parties in writing, constitute a "City Default" under this
Agreement: (i) the City materially breaches or fails to comply with any material
provision of this Agreement applicable to the City, and such breach or
noncompliance continues for a period of 30 days after written notice thereof by
the SBH Parties to the City; or (ii) the City files a petition in bankruptcy or
insolvency, or for reorganization or arrangement under any applicable laws
related to bankruptcy or insolvency, or voluntarily takes advantage of any such
applicable laws by answer or otherwise, or dissolves or makes a general
assignment for the benefit of creditors, or involuntary proceedings under any
such applicable laws or for the dissolution of the City are instituted against the
City, or a receiver or trustee is appointed for all or substantially all of the City's
property, and such involuntary proceedings or dissolution proceedings are not
dismissed or such receivership or trusteeship vacated within 90 days after such
institution or appointment.

4.4

SBH Parties' Remedies. If any City Default occurs, the SBH Parties shall have the
right, at the SBH Parties' election, to sue the City for and obtain damages,
specific performance, other equitable relief, or any combination of the
foregoing.to exercise any one or more of the following remedies. Exercise of any
of such remedies shall not prevent the concurrent or subsequent exercise of any
other remedy provided for in this Agreement or otherwise available to the SBH
Parties at law or in equity, except as otherwise expressly stated herein.

5.

Delivery of Property Documents. By its execution hereof, (a) the City acknowledges
that it has received (or otherwise had made available to it) the documents and other
materials relating to the ESC Land, and (b) each SBH Party acknowledges that it has
received (or otherwise had made available to it) the documents and other materials
relating to the City Parcels, all as set forth on Exhibit E attached hereto (collectively,
the "Property Documents"). Prior to the ESC Land Closing and the City Parcels Closing,
the Parties shall also deliver such other disclosure reports applicable to the ESC Land
and the City Parcels, respectively, as are required by law.

6.

ESC Land Title.
6.1

Title. City has received from the Title Company a pro forma title report
(the "City Title Report") describing the title to the ESC Land, together with one
copy of each of the exceptions to title (the "ESC Land Exceptions") included in
the City Title Report. City has also received a pro forma title report for all "Arena
Land" (as such term is defined in the Arena Management, Operations, and Lease
Agreement being executed by the City and ArenaCo concurrently herewith)
other than the ESC Land. On or before thirty (30) days after the Effective Date
("Review Period") City shall notify the SBH Parties in writing of any ESC Land
Exceptions that City disapproves of. If City fails to deliver written notice to the
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SBH Parties of its disapproval of any ESC Land Exceptions on or before the
expiration of the Review Period, then all such items shall be deemed approved
by City. If City timely notifies the SBH Parties of its disapproval of any ESC Land
Exceptions, then the SBH Parties shall have ten (10) calendar days after receipt
of such notice to advise City in writing of any ESC Land Exceptions that the SBH
Parties are unable or unwilling to remove on or before the ESC Land Closing. If
City fails to approve in writing, within ten (10) calendar days of receiving such
notice from the SBH Parties, any ESC Land Exceptions that the SBH Parties are
unable or unwilling to remove on or before the ESC Land Closing, and City
thereby is unable to obtain the City Financing, then City or the SBH Parties, may
by written notice to the other and the Title Company, terminate this Agreement
and, unless otherwise provided herein, the rights and obligations of the Parties.
If the SBH Parties agree to remove one or more ESC Land Exceptions and fail to
do so on or before the ESC Land Closing, such failure shall constitute an SBH
Parties Default hereunder. Each ESC Land Exception (and ESC Land New
Exceptions below) approved (or deemed approved) by City, shall be an "ESC
Land Permitted Exception." Notwithstanding anything to the contrary contained
herein, the SBH Parties agree that on or prior to the ESC Land Closing, the SBH
Parties shall cause to be reconveyed and removed from title of the ESC Land
(and deleted as an exception to the City's Title Policy (defined below)) that
certain Fee and Leasehold Deed of Trust, Security Agreement, Assignment of
Rents and Leases and Fixture Filing between SG Downtown LLC, Chicago Title
Company and Goldman Sachs Bank USA, dated January 22, 2014, and recorded
in the Sacramento County Clerk and Recorder's Office at Book 20140122 and
Page 0840 ("Goldman Deed of Trust").
6.2

Updates to Title. At any time on or after the Effective Date, City shall be entitled
to cause the Title Company to issue a revised City Title Report (the "Revised City
Title Report"), which shall include any new exceptions not created by or with the
consent of City that did not appear on the City Title Report (or any updates
thereto), together with one copy of each of such additional exceptions (the "ESC
Land New Exceptions") set forth in the Revised City Title Report. Within ten (10)
calendar days after City's receipt of the Revised City Title Report, City shall notify
the SBH Parties in writing of any ESC Land New Exceptions indicated in the
Revised City Title Report that City disapproves of. If City fails to deliver written
notice to the SBH Parties of its disapproval of any ESC Land New Exceptions
indicated on the Revised City Title Report within said ten (10) calendar day
period, then all such items shall be deemed approved by City. If City timely
notifies the SBH Parties of its disapproval of any ESC Land New Exceptions, then
the SBH Parties shall have ten (10) calendar days after receipt of such notice to
advise City in writing of any ESC Land New Exceptions that the SBH Parties are
unable or unwilling to remove on or before the ESC Land Closing; the
unwillingness or inability on the part of the SBH Parties to remove any ESC Land
New Exception shall not be an SBH Party Default. If City fails to approve in
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writing, within ten (10) calendar days of receiving such notice from the SBH
Parties, any ESC Land New Exceptions that the SBH Parties are unable or
unwilling to remove on or before the ESC Land Closing, then City or the SBH
Parties, may by written notice to the other and the Title Company, terminate this
Agreement and, unless otherwise provided herein, the rights and obligations of
the parties hereunder. If the SBH Parties agree to remove one or more ESC Land
New Exceptions and fail to do so on or before the ESC Land Closing, such failure
shall constitute an SBH Parties Default hereunder.
7.

City Parcels Title.
7.1

Title. The SBH Parties have received from the Title Company a pro forma title
report (the "SBH Title Report") describing the title to the City Parcels, together
with one copy of each of the exceptions to title (the "City Parcel Exceptions")
included in the SBH Title Report. The SBH Parties have until the expiration of the
Review Period to notify City in writing of any City Parcel Exceptions that the SBH
Parties disapprove of. If the SBH Parties fail to deliver written notice to City of
their disapproval of any City Parcel Exceptions on or before the expiration of the
Review Period, then all such items shall be deemed approved by City. If the SBH
Parties timely notify City of their disapproval of any City Parcel Exceptions, then
City shall have ten (10) calendar days after receipt of such notice to advise the
SBH Parties in writing of any City Parcel Exceptions that City is unable or
unwilling to remove on or before the City Parcels Closing. If the SBH Parties fail
to approve in writing, within ten (10) calendar days of receiving such notice from
the City, those City Parcel Exceptions that City is unable or unwilling to remove
on or before the City Parcels Closing, and thereby the SBH Parties are unable to
obtain the ArenaCo Loan, then City or the SBH Parties, may by written notice to
the other and the Title Company, terminate this Agreement and, unless
otherwise provided herein, the rights and obligations of the Parties. If City
agrees to remove one or more City Parcels Exceptions and fails to do so on or
before the City Parcels Closing, such failure shall constitute a City Default
hereunder. Each City Parcel Exception (and City Parcel New Exceptions below)
approved (or deemed approved) by the SBH Parties shall be a "City Parcel
Permitted Exception."

7.2

Updates to Title. At any time on or after the Effective Date, the SBH Parties shall
be entitled to cause the Title Company to issue a revised SBH Title Report
(the "Revised SBH Title Report"), which shall include any new exceptions not
created by or with the consent of the SBH Parties that did not appear on the SBH
Title Report (or any updates thereto), together with one copy of each of such
additional exceptions (the "City Parcel New Exceptions") set forth in the Revised
SBH Title Report. Within ten (10) calendar days after the SBH Parties' receipt of
the Revised SBH Title Report, the SBH Parties shall notify City in writing of any
City Parcel New Exceptions indicated in the Revised SBH Title Report that the
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SBH Parties disapprove of. If the SBH Parties fail to deliver written notice to City
of their disapproval of any City Parcel New Exceptions indicated on the Revised
SBH Title Report within said ten (10) calendar day period, then all such items
shall be deemed approved by the SBH Parties. If the SBH Parties timely notify
City of its disapproval of any City Parcel New Exceptions, then City shall have ten
(10) calendar days after receipt of such notice to advise the SBH Parties in
writing of any City Parcel New Exceptions that City is unable or unwilling to
remove on or before the City Parcels Closing; the unwillingness or inability on
the part of the City to remove any City Parcel New Exception shall not be a City
Default. If the SBH Parties fail to approve in writing, within ten (10) calendar
days of receiving such notice from City, those City Parcel New Exceptions that
City is unable or unwilling to remove on or before the City Parcels Closing, then
City or the SBH Parties, may by written notice to the other and the Title
Company, terminate this Agreement and, unless otherwise provided herein, the
rights and obligations of the parties hereunder. If City agrees to remove one or
more City Parcel New Exceptions and fails to do so on or before the City Parcels
Closing, such failure shall constitute a City Default hereunder.
8.

City's Contingencies For ESC Land Closing. The ESC Land Closing and City's obligation to
consummate the transactions related to the ESC Land contemplated hereby are subject
to the satisfaction (or waiver by City) of the following conditions precedent (collectively,
"City ESC Land Contingencies"), which are for City's benefit only:
8.1

City's Title Policy. Title Company shall, subject only to payment by the SBH
Parties of Title Company's agreed upon premium, have irrevocably agreed to
issue to City an ALTA owner's policy of title insurance ("City's Title Policy"), in the
initial amount of approximately $35,000,000 or such other amount reasonably
determined by City and the SBH Parties (with an endorsement from the Title
Company whereby it agrees to upsize the insurance amount up to $477,000,000
as construction of the Arena progresses or as otherwise required to comply with
the requirements of the City Financing Documents (as such term is defined in the
Funding Agreement)) as to the Arena Land, showing fee title to the Arena Land
vested solely in City, and subject only to (i) the standard, preprinted exceptions
to City's Title Policy; (ii) matters affecting the Arena Land created by or with the
written consent of City and any exceptions to title that directly arise from the
fact that a portion of the Arena Land is controlled by City pursuant to an order of
possession rather than fee title; (iii) with respect to the ESC Land, the ESC Land
Permitted Exceptions; and (iv) with respect to Arena Land other than the ESC
Land, all matters of record. City acknowledges that simultaneously with the ESC
Land Closing, the Parties will be recording the final map described in (e) below
and encumbering the ESC Land with the Arena Agreement, the ArenaCo Loan
and certain other Project Agreements.
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8.2

Closing of City Financing. The City and JPA shall have "Signed the Initial
Financing Document" as contemplated by (and as such term is defined in) the
Funding Agreement, or be doing so simultaneously with the ESC Land Closing.

8.3

Closing of ArenaCo Financing. ArenaCo shall have "Closed the ArenaCo Loan" as
contemplated by (and as such term is defined in) the Funding Agreement, or be
doing so simultaneously with the ESC Land Closing. It is anticipated that the City
Signing of Initial City Financing Document and ArenaCo Closing the ArenaCo Loan
will occur simultaneously.

8.4

Removal of the Goldman Deed of Trust. The Goldman Deed of Trust shall have
been removed from title and reconveyed as described in Section 6.1 above.

8.5

Release of Lot G From Master Leases. The Parking Facilities commonly known as
Downtown Plaza West (Facility G) shall have been released from the Master Site
Lease and Master Project Lease (as such terms are defined in the Arena Parking
Management Agreement between the City and ArenaCo, dated as of the
Effective Date), it being understood that pursuant to the terms of such Arena
Parking Management Agreement, the City has provided a covenant to cause such
condition to be satisfied no later than the seventy (70) days after the Effective
Date. The foregoing condition shall terminate automatically and no longer
constitute a City ESC Land Contingency as of the date that is seventy (70) days
after the Effective Date.

8.6

Aggregation of Arena Land; Recordation of Map. The Arena Land shall have
been, or will be simultaneously with the ESC Land Closing, aggregated into a
single parcel pursuant to and as evidenced by the recordation of a final map
therefor, in accordance with the State of California's Subdivision Map Act (as will
be supplemented and implemented with the City's subdivision ordinance)
supplementing and implementing the same.

8.7

Compliance by the SBH Parties. The SBH Parties shall have observed or
complied in all material respects with each and every condition and covenant of
this Agreement to be observed or complied with by the SBH Parties (including
without limitation, those required under Sections 12, 13, 14, 15, 16 and 17
hereof).

8.8

Ratification. Each SBH Party shall have ratified the enforceability and the full
force and effect of the Project Documents.

8.9

Representations and Warranties. All representations and warranties of the SBH
Parties contained herein shall be materially true and correct as of the date made
and as of the ESC Land Closing (excluding any representations and warranties of
the SBH Parties that are specific to the City Parcels) with the same effect as if
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those representations and warranties were made at and as of the ESC Land
Closing.
9.

SBH Parties' Contingencies For ESC Land Closing. The ESC Land Closing and the SBH
Parties' obligations to consummate the transactions related to the ESC Land
contemplated hereby are subject to the timely satisfaction (or waiver by one or more
SBH Parties) of the following conditions precedent ("SBH ESC Land Contingencies"; City
ESC Land Contingencies and SBH ESC Land Contingencies are herein collectively referred
to as the "ESC Land Contingencies"), which are for the SBH Parties' benefit only:
9.1

Closing of City Financing. The City and JPA shall have Signed the Initial Financing
Document as contemplated by the Funding Agreement, or be doing so
simultaneously with the ESC Land Closing.

9.2

Closing of ArenaCo Financing. ArenaCo shall have Closed the ArenaCo Loan as
contemplated by the Funding Agreement, or be doing so simultaneously with the
ESC Land Closing, and the Goldman Deed of Trust shall have been removed from
title and reconveyed as described in Section 6.1 above.

9.3

Aggregation of Arena Land; Recordation of Map. The City shall have
aggregated, or shall simultaneously be aggregating at the ESC Land Closing, the
Arena Land into a single parcel pursuant to and as evidenced by the recordation
of a final map therefor, in accordance with the State of California's Subdivision
Map Act and the City's subdivision ordinance supplementing and implementing
the same.

9.4

Release of Lot G From Master Leases. The Parking Facilities commonly known as
Downtown Plaza West (Facility G) shall have been released from the Master Site
Lease and Master Project Lease.

9.5

Plaza Operations Agreements. Macy's West Stores, Inc. shall have delivered to
SG and ArenaCo amendments to the Plaza Operations Agreements (as defined in
the Design and Construction Agreement), an agreement or an estoppel
certificate, in any case in form and substance reasonably acceptable to SG and
ArenaCo, pursuant to which Macy's West Stores, Inc. agrees to the performance
of the Construction Work (as defined in the Design and Construction
Agreement).

9.6

Compliance by City. City shall have observed and complied in all material
respects with each and every condition and covenant of this Agreement to be
observed or complied with by City (including without limitation, those required
under Sections 12, 13, 14, 15, 16 and 17 hereof).

9.7

Ratification. City shall have ratified the enforceability and the full force and
effect of the Project Documents.
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9.8

10.

Representations and Warranties. All representations and warranties of City
contained in this Agreement shall be materially true and correct as of the date
made and as of the Closing (excluding any representations and warranties of City
that are specific to the City Parcels) with the same effect as if those
representations and warranties were made at and as of the City Parcels Closing.

City's Contingencies For City Parcels Closing. The City Parcels Closing and City's
obligation to consummate the transactions related to the City Parcels contemplated
hereby are subject to the satisfaction (or waiver by City) of the following conditions
precedent (collectively, "City Contingencies for City Parcels"), which are for City's
benefit only:
10.1

ESC Land Closing. The ESC Land Closing shall have occurred.

10.2

Receipt of RASA Parcel. Subject to Section 3, as to the RASA Parcel only, RASA
shall have received approval from the State of California Department of Finance
to transfer the RASA Parcel to City, and RASA shall have conveyed the RASA
Parcel to the City (the "RASA Parcel Receipt Condition"). As described in
Section 3.3 above, if the Contingency in this Section 10.2 is the only remaining
City Parcels Contingency not satisfied, (i) the Parties shall proceed to the City
Parcels Closing and transfer the City Parcels, excluding the RASA Parcel, (ii) upon
satisfaction of the RASA Parcel Receipt Condition, the Parties shall proceed to
closing the RASA Parcel as set forth herein, and (iii) in the event the RASA Parcel
Receipt Condition is not satisfied, and the transfer of the RASA Parcel does not
occur, within eighteen (18) months following the date of this Agreement, the
transfer of the RASA Parcel Replacement Property shall occur as soon as
reasonably practicable thereafter (and in any event within ten (10) business days
after identification of the RASA Parcel Replacement Property and agreement by
the Parties to the designation of the RASA Parcel Replacement Property. If the
City Parcels Closing occurs and the RASA Parcel does not convey at such time,
this condition shall survive the City Parcels Closing.

10.3

Compliance by the SBH Parties. The SBH Parties shall have observed or
complied in all material respects with each and every condition and covenant of
this Agreement to be observed or complied with by the SBH Parties (including
without limitation, those required under Sections 12, 13, 14, 15, 16 and 17
hereof).

10.4

Ratification. Each SBH Party shall have ratified the enforceability and the full
force and effect of the Project Documents.

10.5

Representations and Warranties. All representations and warranties of the SBH
Parties contained herein shall be materially true and correct as of the date made
and as of the City Parcels Closing (excluding any representations and warranties
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of the SBH Parties that are specific to the ESC Land) with the same effect as if
those representations and warranties were made at and as of the City Parcels
Closing.
11.

12.

SBH Parties' Contingencies For City Parcels Closing. The City Parcels Closing and the
SBH Parties' obligations to consummate the transactions related to the City Parcels
contemplated hereby are subject to the timely satisfaction (or waiver by one or more
SBH Parties) of the following conditions precedent ("SBH City Parcels Contingencies";
City Contingencies for City Parcels and SBH City Parcels Contingencies are herein
collectively referred to as the "City Parcels Contingencies"), which are for the SBH
Parties' benefit only:
11.1

ESC Land Closing. The ESC Land Closing shall have occurred.

11.2

SBH's Title Policy. Title Company shall, subject only to payment by the SBH
Parties of Title Company's agreed upon premium, have irrevocably agreed to
issue to the SBH Parties a CLTA owner's policy of title insurance ("SBH's Title
Policy"), in the amount of approximately $32,000,000 as to the City Parcels being
transferred (which amount includes the RASA Parcel or an RASA Parcel
Replacement Property and is therefore subject to adjustment depending on the
timing of the closing of the RASA Parcel, or any RASA Parcel Replacement
Property, as provided herein), showing fee title to the City Parcels vested solely
in the respective SBH Grantee, and subject only to (i) the standard, preprinted
exceptions to City's Title Policy; (ii) matters affecting the City Parcels created by
or with the written consent of one or more SBH Parties; and (iii) the City Parcel
Permitted Exceptions.

11.3

Compliance by City. City shall have observed and complied in all material
respects with each and every condition and covenant of this Agreement to be
observed or complied with by City (including without limitation, those required
under Sections 12, 13, 14, 15, 16 and 17 hereof).

11.4

Ratification. City shall have ratified the enforceability and the full force and
effect of the Project Documents.

11.5

Representations and Warranties. All representations and warranties of City
contained in this Agreement shall be materially true and correct as of the date
made and as of the Closing (excluding any representations and warranties of City
that are specific to the ESC Land Parcels) with the same effect as if those
representations and warranties were made at and as of the Closing.

Transferor's Deliveries to Escrow Holder. At least one (1) business day before the ESC
Land Closing Date, as applicable, the Transferor shall deposit or cause to be deposited
with Escrow Holder the following items, duly executed and, where appropriate,
acknowledged ("Transferor's Delivered Items"). For purposes of clarification, the
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Parties acknowledge and agree that the items for both of the ESC Land Closing and the
City Parcels Closing shall be executed and delivered in accordance with the preceding
sentence at least one (1) business day before the ESC Land Closing.

13.

14.

12.1

Funds. Any funds required to pay SBH's Costs. The Parties acknowledge and
agree that City's Costs will be paid prior to the City Parcels Closing Date.

12.2

Grant Deed and General Assignment. A fully‐executed and acknowledged Grant
Deed in the form attached hereto as Exhibit B or Exhibit C, as applicable.

12.3

FIRPTA Certificate. The Transferor's Certification of Non‐Foreign Status in the
form attached hereto as Exhibit D and a State of California Form 597
(collectively, the "FIRPTA Certificate"), if applicable.

12.4

Title Affidavit. A customary "Seller's affidavit" as may reasonably be required by
Title Company in connection with issuance of the applicable Title Policy with
elimination of certain pre‐printed exceptions.

12.5

Further Documents or Items. Any other documents or items reasonably
required to close the transactions contemplated by this Agreement, including,
but not limited to, any hazard disclosure reports, any land title surveys, or any
existing lease agreements, as further set forth in Exhibit E.

Transferee's Deliveries to Escrow. At least one (1) business day before the ESC Land
Closing Date, the Transferee shall deposit or cause to be deposited with Escrow Holder
the following items ("Transferee's Delivered Items"). For purposes of clarification, the
Parties acknowledge and agree that the items for both of the ESC Land Closing and the
City Parcels Closing shall be executed and delivered in accordance with the preceding
sentence at least one (1) business day before the ESC Land Closing.
13.1

Funds. Any funds required to pay Transferee's Costs.

13.2

Preliminary Change of Ownership Report. A Preliminary Change of Ownership
Report fully completed by Transferee (the "Preliminary Change of Ownership
Report").

13.3

Further Documents or Items. Any other documents or items reasonably
required to close the transaction contemplated by this Agreement.

Joint Deposits Into Escrow. At least one (1) business day before the ESC Land Closing
Date the SBH Parties and City shall execute, acknowledge where required, complete
required insertions, and jointly deposit into Escrow two (2) original counterparts of the
General Assignment and Bill of Sale in the form attached hereto as Exhibit F
(the "General Assignment").
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15.

16.

Costs and Expenses.
15.1

SBH Parties' Costs. Except as otherwise agreed upon in the Project Agreements,
upon the ESC Land Closing, the SBH Parties shall bear all of the closing costs and
expenses for such Closing, including, but not limited to, the cost of the City's
extended coverage ALTA title insurance policy for the ESC Land
(collectively, "SBH's Costs").

15.2

City's Costs. Except as otherwise agreed upon in the Project Agreements, upon
the City Parcels Closing, City shall bear all of the closing costs and expenses for
such Closing, including, but not limited to, the cost of the applicable SBH
Grantee's CLTA standard coverage owner's title policy for the City Parcels, except
that the cost of any endorsements or that are associated with an CLTA standard
or extended coverage owner's title policy being paid by the SBH Parties'
(collectively, "City's Costs").

15.3

Generally. City and the SBH Parties shall pay, respectively, Escrow Holder's
customary and reasonable charges to buyers and sellers for document drafting,
recording and miscellaneous charges. If, through no fault of either City or the
SBH Parties, Escrow for either Closing fails to close, the Parties shall share
equally all of Escrow Holder's fees and charges; however, if either Closing fails to
occur as the result of the default of either Party, then such defaulting Party shall
bear the related Escrow Holder's fees and expenses. Each Party shall bear the
costs of its own attorneys and consultants in connection with the negotiation
and preparation hereof and the consummation of the transactions contemplated
hereby. All other costs and expenses shall be allocated between the Parties in
accordance with the customary practice in Sacramento County, California. The
items provided in this Section are hereinafter referred to as "General Expenses."

15.4

City Transfer Taxes. To the extent permitted by applicable law, to facilitate
financing the development of the Arena, City shall waive (or failing same,
promptly reimburse the SBH Parties as permitted by applicable law) any City net
share of transfer taxes otherwise payable by SBH REG or its Affiliates in
connection with transfers of the Property as a result of the Closings. This
Section 15.4 shall survive the termination of this Agreement and of the other
Project Agreements.

Prorations. Income (if any) and expenses relating to the Property will be prorated as of
11:59 p.m. on the day immediately preceding Closings. Prorations shall be governed by
the provisions of this Section. Not less than three (3) business days before the the City
Parcels Closing Date or the ESC Land Closing Date, as applicable, Escrow Holder shall
deliver to City and the SBH Parties a tentative schedule of prorations ("Proration and
Expense Schedule") for City's and the SBH Parties' respective approval. If any prorations
made under this Section shall require final adjustment after the applicable Closing, then
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the Parties shall make the appropriate adjustments promptly when accurate
information becomes available and the Parties shall be entitled to an adjustment to
correct the same. To the extent it exceeds $250.00, any corrected or adjustment
proration shall be paid promptly in cash to the party entitled thereto.

17.

16.1

Property Rents. As used herein, the term "rentals" includes all sums and charges
payable under any lease of the Property. Subject to the further provisions of this
Section regarding delinquent rentals and various retroactive rentals and rent
escalations, the Transferee shall receive all rentals relating to the Property on
and after the City Parcels Closing or the ESC Land Closing, as applicable, and
Transferor shall receive all rentals accruing prior to such Closing of the Property.
Any security deposits relating to Property held by a Transferor will be transferred
to the Transferee at such Closing of such Property. To the extent that as of the
City Parcels Closing Date or the ESC Land Closing Date, as applicable, there are
any delinquent rents, no prorations shall be made as of the applicable Closing
Date and upon receipt of rents after such Closing, the Transferee shall be
entitled to retain all rentals to the extent they relate to the period from and after
such Closing, and any amounts above that shall first be delivered to the
Transferor to the extent of any delinquencies and any remaining amounts shall
be retained by the Transferee.

16.2

Property Taxes. All general and special real and personal property and ad
valorem taxes and assessments, if any, whether payable in installments or not,
including, without limitation, all supplemental taxes attributable to the period
prior to the City Parcels Closing or the ESC Land Closing, as applicable, for the
calendar year in which such Closing occurs, shall be prorated to such Closing,
based on the latest available tax rate and assessed valuation.

16.3

Utility Charges and Service Contracts. Transferors shall use reasonable efforts
to arrange for a billing of all utility charges and service contracts for service used
up to the City Parcels Closing or the ESC Land Closing, as applicable, and shall be
responsible for such bills. All utility charges and payments required under
service contracts that are not required to be paid by a tenant and which are not
terminated prior to such Closing shall be prorated as of the Closing and
Transferor shall obtain a final billing thereafter. All utility security deposits, if
any, shall be retained by Transferor. After such Closing, all costs associated with
any changes to any utility systems and services and the costs of resuming such
utility systems and services caused by development on the ESC Land shall be
costs of the Arena Project. The preceding sentence shall survive the Closings.

Closing Procedure. If Title Company has irrevocably agreed to issue the City's Title
Policy and SBH's Title Policy, and all documents and funds have been deposited with
Escrow Holder as required hereunder, Escrow Holder shall, subject to receiving written
notice from the Parties that the GMP Condition has been satisfied (defined below),
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immediately close Escrow with respect to the Property in the manner and order
provided below.
17.1

Date; Counterparts. Escrow Holder shall date all instruments as of the date of
the Closing (if not dated), and combine all counterparts of instruments delivered
to Escrow Holder in counterparts.

17.2

Documentary Transfer Tax Statement. Escrow Holder shall prepare a separate
documentary transfer tax statement in the form attached to each Deed
(the "Documentary Transfer Tax Statement"), and instruct the Office of the
Sacramento County Recorder (the "Recorder's Office") not to make the
Documentary Transfer Tax Statement a part of the public record, as permitted by
Section 11932 of the California Revenue and Taxation Code.

17.3

Document Recordation. Escrow Holder shall record each Deed in the Official
Records of the Recorder's Office.

17.4

Preliminary Change of Ownership Report. Escrow Holder shall submit the
Preliminary Change of Ownership Report to the Recorder's Office concurrently
with the submission of the applicable Deed for recordation.

17.5

Notification. Escrow Holder shall provide telephonic notice to City and the SBH
Parties (and their respective counsel) that the Closing has occurred, deliver final
closing statements to each party by facsimile, and disburse funds. In disbursing
funds, Escrow Holder shall debit or credit (as provided herein) all SBH's Costs,
City's Costs, and General Expenses; and prorate all matters based upon the
agreed upon Proration and Expense Schedule.

17.6

Title Policy. Escrow Holder shall cause Title Company to issue the applicable
Title Policy to Transferee.

17.7

Informational Reports. Escrow Holder shall file any information reports
required by Internal Revenue Code Section 6045(e), as amended.

Notwithstanding anything to the contrary contained in this Agreement, at the ESC
Land Closing, the Parties shall deliver irrevocable instructions that the City Parcels
Closing shall occur upon notice from the Lender that the GMP Condition has been
satisfied. Escrow Holder (i) shall close Escrow for the ESC Land Closing and (ii) shall
hold the Transferor's Delivered Items, Transferee's Delivered Items, and all other
items to be delivered in connection with the City Parcels Closing, and shall not close
Escrow for the City Parcels Closing until it receives notice from the Lender that the
GMP Condition has been satisfied. Upon receipt of notice from the Lender, Escrow
Holder shall, subject to Section 10.2 hereof, immediately close Escrow for the City
Parcels Land (including recording the Grant Deed for the City Parcels) without further
instruction from the Parties. Notwithstanding anything to the contrary contained in
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this Section 17, if the Unwind Right pursuant to Section 18 arises and City Council
disapproves (or fails to timely approve the Subdivision and Combination), the Parties
shall instruct the Escrow Holder to (i) convey the ESC Land Replacement Property (or
all City Parcels, as applicable) to the SBH Parties designated by SBH and (ii) release the
balance of the City Parcels, if any, to the City, following the closing procedures set
forth in herein.
18.

ESC Land Power of Termination; ESC Land Replacement Property. Notwithstanding
anything to the contrary contained in the Grant Deed for the ESC Land, in connection
with and effective as of the ESC Land Closing Date, SG reserves the following right
(the "Unwind Right"): upon the termination of the Project Agreements prior to
satisfaction of the GMP Condition, but only if (a) ArenaCo has not commenced
demolition of the Parking Facilities for Demolition as contemplated by and as such term
is defined in the Design and Construction Agreement, or (b) ArenaCo has commenced
demolition of the Parking Facilities for Demolition and such termination was made
pursuant to ArenaCo's or the SBH Parties', as applicable, exercise of any express right to
so terminate (whether in this Agreement or other Project Agreement) due to the City's
breach of its obligations under this Agreement or any other Project Agreement, SG shall
have the right to reenter and repossess the ESC Land, and have the City reconvey title to
SG via grant deed, with no deeds of trust, security agreements or other monetary liens
encumbering the ESC Land and free and clear of all encumbrances upon title to the ESC
Land placed of record after the ESC Land Closing and not previously approved by the
SBH Parties. Upon the occurrence of the Unwind Right pursuant to this Section 18, the
City shall use commercially reasonable efforts to (x) subdivide the Arena Land so as to
have the ESC Land as a separate legal parcel from the remainder of the Arena Land, and
(y) to the extent elected in writing by ArenaCo, combine the ESC Land with any other
contiguous parcel that SG or any other SBH Party owns or may thereafter acquire as a
single parcel (collectively, the "Subdivision and Combination"). Notwithstanding the
foregoing sentence, the City's obligation to use commercially reasonable efforts will be
in its capacity as a contracting party to this Agreement, and such obligation shall be
limited to using commercially reasonable efforts to facilitate the applications for the
Subdivision and Combination, and making recommendations to City Council, but such
obligation shall not infringe on or limit the power of the City, and shall not bind or limit
the discretion of the City Council unless and until City Council approves (or disapproves)
the Subdivision and Combination in accordance with its required procedures for
approval. Such reconveyance shall occur following (i) City Council approval of the
Subdivision and Combination, and (ii) releases of any deeds of trust, security
agreements or other monetary liens encumbering the ESC Land and such other
encumbrances upon title to the ESC Land placed of record after the ESC Land Closing
and not previously approved by the SBH Parties. Any costs required to pay off and
release such deeds of trust, security agreements, monetary liens and encumbrances
shall be promptly paid by: (1) City, if the Project Agreements terminate due to a default
by City, or a failure of a condition or a result to be achieved which is for the benefit of
any of the SBH Parties, such as the proceeds of the City Financing (as defined in the
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Funding Agreement) not becoming available in accordance with the Funding
Agreement; or (2) the SBH Parties, if the Project Agreements terminate due to a default
by an SBH Party (or any other Affiliates of SBH that are parties to the Project
Agreements), or failure of a condition or a result to be achieved which is for the benefit
of City, such as the proceeds of the ArenaCo Loan (as defined in the Funding Agreement)
not becoming available pursuant to the Funding Agreement. If City Council fails to
approve the Subdivision and Combination within nine (9) months following the date of
the occurrence of the Unwind Right, the City shall convey to the SBH Parties designated
by SBH one or more City Parcels reasonably agreed upon by the Parties of a value equal
to or greater than the ESC Land Value ("ESC Land Replacement Property"). The Parties
shall agree on the value of the ESC Land Replacement Property using an appraisal
methodology reasonably agreed upon by the Parties. Once the ESC Land Replacement
Property is identified and valued as reasonably determined by the Parties, the City shall
promptly transfer the ESC Land Replacement Property to the SBH Parties designated by
SBH. Notwithstanding anything to the contrary contained herein, in addition to the SBH
Parties' right to receive the ESC Land Replacement Property as provided herein, the SBH
Parties shall have the right to provide written notice to the City prior to the conveyance
of the ESC Land Replacement Property electing to receive all of the City Parcels. If the
SBH Parties so elect, SBH shall be responsible for paying the difference between the ESC
Land Value and the value of the City Parcels to be conveyed (as reasonably determined
by the Parties herein based upon the effective value as of the date of such election),
which payment shall be due upon the closing of the conveyance of the City Parcels to
the SBH Parties designated by SBH. The Unwind Right described in this Section 18 shall
automatically terminate upon notice from the Lender that the GMP Condition has been
satisfied. This Section 18 shall not survive termination of this Agreement prior to the
ESC Land Closing, but shall survive termination of this Agreement after the ESC Land
Closing but before the satisfaction of the GMP Condition. At the ESC Land Closing, the
Parties shall include in the ESC Grant Deed or otherwise record on title to the ESC Land a
notice of this right, which shall be released with a recorded instrument signed by the
SBH Parties promptly after the termination of the power of termination. The rights of
the SBH Parties under this Section 18 shall be in addition to the rights of ArenaCo under
Section 7.3 of the Comprehensive Agreement.
19.

Post‐Closing Instructions. Promptly after the Closing, Escrow Holder shall deliver the
following instruments:
19.1

To Transferor.
(A)

One (1) copy of the Deed; and

(B)

One (1) fully‐executed original of the General Assignment, and one (1)
copy each of the FIRPTA Certificate, the Preliminary Change of Ownership
Report, the Documentary Transfer Tax Statement, and the final closing
statement.
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19.2

19.3
20.

To Transferee.
(A)

The recorded original of the Deed, and the original FIRPTA Certificate;
and

(B)

One (1) fully‐executed original of the General Assignment and one (1)
copy each of the Documentary Transfer Tax Statement, and the
Preliminary Change of Ownership Report.

To Counsel. Copies of all documents delivered to City and the SBH Parties
following the Closing.

Representations and Warranties.
20.1

Representations and Warranties of SBH Parties. Each SBH Party represents and
warrants to the City that, as of the Effective Date, and at and as of the Closing:
(A)

Organization. The SBH Party is a limited liability company duly organized
and validly existing under the laws of the State of Delaware. The SBH
Party has all requisite power and authority to enter into this Agreement.

(B)

Authorization; No Violation. The execution, delivery and performance by
the SBH Party of this Agreement have been duly authorized by all
necessary action, will not violate the organizational documents of such
SBH Party and will not result in the breach of, or constitute a default
under, any material agreement to which such SBH Party is a party or by
which such SBH Party or its material assets may be bound or affected,
including, without limitation, the documents executed by such SBH Party
in connection with the ArenaCo Loan. This Agreement has been duly
executed and delivered by the SBH Party and constitutes valid and
binding obligations of such SBH Party.

(C)

No Conflicts. This Agreement is not prohibited by and does not conflict
with any judgments or decrees to which the SBH Party is a party or is
otherwise subject.

(D)

Litigation. No suit is pending or, to the knowledge of the SBH Party,
threatened against such SBH Party that could reasonably be expected to
have a material adverse effect upon such SBH Party's performance under
this Agreement or the financial condition or business of such SBH Party.
There are no outstanding judgments against the SBH Party that would
have a material adverse effect upon its assets, properties, or franchises.

(E)

No Broker's Fees or Commissions. The SBH Party has not incurred or
created any liabilities or claims for broker's commissions or finder's fees
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in connection with the negotiation, execution or delivery of this
Agreement.
(F)

20.2

Patriot Act Certification. Each of the SBH Parties certifies that neither it,
nor any of its constituent partners, managers, members, or shareholders,
nor any beneficial owner of such SBH Party or any such partner, manager,
member, shareholder, or Affiliate of such SBH Party is a "Prohibited
Person," defined as (A) a person, entity, or nation named as a terrorist,
"Specially Designated National or Blocked Person," or other banned or
blocked person pursuant to any law, order, rule, or regulation that is
enforced or administered by the U.S. Treasury Department's Office of
Foreign Assets Control ("OFAC"), including Executive Order No. 13224 on
Terrorist Financing, effective September 24, 2001 (the "Executive
Order"), and the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of
2001 (Public Law 107‐56, the "Patriot Act"); (B) a person, entity, or nation
owned or controlled by, or acting on behalf of, any person, entity, or
nation named as a terrorist, "Specially Designated National or Blocked
Person," or other banned or blocked person pursuant to any law, order,
rule, or regulation that is enforced or administered by OFAC, including
the Executive Order and the Patriot Act; (C) a person, entity, or nation
engaged directly or indirectly in any activity prohibited by any law, order,
rule, or regulation that is enforced or administered by OFAC, including
the Executive Order and the Patriot Act; (D) a person, entity, or nation
with whom the City is prohibited from dealing or otherwise engaging in
any transaction pursuant to any terrorism or money laundering law,
including the Executive Order and the Patriot Act; (E) a person, entity, or
nation that has been convicted, pleaded nolo contendere, indicted,
arraigned, or custodially detained on charges involving money laundering
or predicate crimes to money laundering; or (F) a person, entity, or
nation who is affiliated with any person, entity, or nation who is
described above in clauses (A) through (E) above. The SBH Parties agree
to indemnify and save the City harmless against and from any and all
claims, damages, losses, risks, liabilities, and expenses, including
reasonable attorneys' fees and costs, arising from or related to any
breach of the foregoing certification. The foregoing certifications and
indemnities shall not apply to the holders of interests in publicly traded
entities.

Representations and Warranties of the City. The City represents and warrants
to the SBH Parties that, as of the Effective Date, and at and as of the Closing:
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20.3

(A)

Organization. The City is a municipal corporation duly organized and
validly existing under the laws of the State of California. The City has all
requisite power and authority to enter into this Agreement.

(B)

Authorization; No Violation. The execution, delivery, and performance by
the City of this Agreement have been duly authorized by all necessary
action, will not violate the organizational documents of the City and will
not result in the breach of, or constitute a default under, any material
agreement to which the City is a party or by which the City or its material
assets may be bound or affected, including, without limitation, the
documents executed by City in connection with the City Financing. This
Agreement has been duly executed and delivered by the City and
constitutes valid and binding obligations of the City.

(C)

No Conflicts. This Agreement is not prohibited by and do not conflict
with any judgments or decrees to which the City is a party or is otherwise
subject.

(D)

Litigation. No suit is pending or, to the knowledge of the City, threatened
against the City that could reasonably be expected to have a material
adverse effect upon the City's performance under this Agreement, the
City Parcels, or the financial condition or business of the City other than
as set forth on Schedule 20.2(D). There are no outstanding judgments
against the City that would have a material adverse effect upon the City
Parcels, or the City's ability to perform its obligations under this
Agreement.

(E)

No Broker's Fees or Commissions. The City has not incurred or created
any liabilities or claims for broker's commissions or finder's fees in
connection with the negotiation, execution, or delivery of this
Agreement.

Representations and Warranties of the Transferors. Each Transferor represents
and warrants to the Transferee that, as of the Effective Date, and at and as of the
Closing:
(A)

Due Diligence; Disclosure. The Property Documents constitute all
material information in Transferor's possession relative to the physical
condition of the applicable Property including, without limitation, all
material information concerning the presence and remediation of
Hazardous Materials.

(B)

Notices and Demands Re Hazardous Materials. Except as identified in
subsection (i) above, Transferor has not received, any notice from, and
has no reason to believe that any notice will be made by, any other
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federal, state, county or municipal entity or agency that regulates
Hazardous Materials or public health risks or other environmental
matters or any other private party or Person claiming any violation of, or
requiring compliance with, any Environmental Laws or demanding
payment or contribution for any Hazardous Materials or Hazardous
Materials Activity in, on, under, upon or affecting the Property or any
other real property adjacent to the Property. Transferor further
represents and warrants that no investigation, administrative order,
consent order or agreement, litigation, or settlement with respect to
Hazardous Materials or Hazardous Materials Activity located in, on, under
or affecting the Property is pending, or to the knowledge of Transferor,
proposed, threatened or anticipated.
20.4

Limitation on Representations and Warranties of Transferors. With the
exception of those representations and warranties set forth in this Agreement,
each Transferor has not made, does not make, and specifically negates and
disclaims any representations or warranties of any kind or character whatsoever,
whether express or implied, oral or written, past, present or future, with regard
in any way to the transactions described herein, each of which is material and is
being relied upon by Transferee (and the truth and accuracy of which shall
constitute a condition precedent to Transferee's obligations hereunder). No
Person acting on behalf of a Transferor is authorized to make any
representations or warranties of any kind or character whatsoever, with the
exception of those representations and warranties set forth herein, whether
express or implied, oral or written, past, present or future, with regard to the
Property, including without limitation (i) its value; (ii) its nature, condition or
quality (including, without limitation, its water, soil and geology); (iii) its
compliance with any laws, rules, ordinances or regulations of any applicable
governmental authority or body; (iv) its suitability for activities which Transferee
may desire to conduct thereon; (v) its suitability for the development,
remodeling or improvements desired by Transferee, or the ability of Transferee
to develop, remodel or improve the Property; (vi) the income to be derived from
the Property; (vii) the habitability, merchantability, profitability, or fitness for a
particular purpose of the Property; (viii) the environmental condition of the
Property (including the presence of Hazardous Materials or the compliance with
any Environmental Laws); and (ix) the manner, quality, state of repair or lack of
repair of any improvements on the Property. All representations and warranties
in Section 20.3 by the SBH Parties are to the actual knowledge of John Rinehart
and by the City are to the actual knowledge of Bill Sinclair (each, a "Primary
Individual"). The Primary Individual is an officer or employee of the Transferor
and has primary responsibility for managing the ownership, operation and
development of the Property and no other officer or employee of Transferor is
likely to possess material information or knowledge with respect to the
Transferor which is not also possessed or known by the Primary Individual.
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The representations and warranties set forth in this Section shall survive the Closing for
a period of twelve (12) months after the date of the Closing. Transferor hereby agrees to
indemnify, defend and hold harmless Transferee from and against any claims, losses,
suit, costs and expenses (including without limitation reasonable attorneys' fees and
disbursements) arising from the failure of any one or more representations or
warranties to be true, correct and complete in all material respects.
21.

Limited Release. Except as expressly provided herein, and subject to the SBH Parties'
obligations regarding the construction, maintenance and operation of the Arena under
the other Project Agreements and the indemnities set forth herein, the City and the SBH
Parties and any one claiming by, through or under such party, hereby fully and
irrevocably release each other and each of SBH's and the City's respective
representatives, agents, employees, attorneys, affiliates, successors and assigns, and all
Persons acting on their behalf, claims against the same or any of their representatives,
agents, employees, attorneys and affiliates, successors and assigns, for the costs, loss,
liability, damage, expenses, demand, action or cause of action arising from or related to
the condition of the Property.
THIS RELEASE INCLUDES CLAIMS OF WHICH A PARTY IS PRESENTLY UNAWARE OR
WHICH A PARTY DOES NOT PRESENTLY SUSPECT TO EXIST WHICH, IF KNOWN BY
SUCH PARTY, WOULD MATERIALLY AFFECT THE PARTIES' RELEASES. THE PARTIES
SPECIFICALLY WAIVE THE PROVISION OF CALIFORNIA CIVIL CODE SECTION 1542,
WHICH PROVIDES AS FOLLOWS:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES
NOT KNOW OR EXPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN TO HIM OR HER MUST HAVE
MATERIALLY AFFECTED THE SETTLEMENT WITH THE DEBTOR.

22.

______________________

_____________________

CITY'S INITIALS

SBH PARTY'S INITIALS

Treatment of Transfer of City Parcels.
22.1

Tax Treatment. Notwithstanding anything to the contrary in this Agreement, the
SBH Parties intend to treat the transactions contemplated by this Agreement for
income tax purposes as provided in Section 8.1 of the Comprehensive
Agreement. The City acknowledges and agrees that, unless otherwise required
by applicable law, it shall not take any income tax position that is inconsistent
with the intended treatment by SBH and its Affiliates described in Section 8.1 of
the Comprehensive Agreement; provided, however, that the City is not providing
any assurance that such positions and intended treatment by SBH and its
Affiliates will be honored or respected by any taxing or other authority.
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22.2

23.

Independent Transactions. Notwithstanding that the City Parcels transaction
and the ESC Land transaction are described in a single document (i.e., this
Agreement), the Parties hereto acknowledge and agree that the conveyance of
the City Parcels by City is not related to, and is not in consideration for, the
conveyance of the ESC Land to City by SG and each such transaction is intended
to be an independent transaction unrelated to the other transaction.

Environmental Definitions. The following are additional defined terms for purposes of
this Agreement:
"Environmental Laws" collectively shall mean and include all present and future federal,
state or local laws and any amendments (whether common law, statute, rule, order,
regulation or otherwise), relating to environmental matters, permits, pollution, waste
disposal, industrial hygiene, land use and other requirements of governmental
authorities relating to the environment or to any Hazardous Materials or Hazardous
Materials Activity (including, without limitation, the Comprehensive Environmental
Response Compensation, and Liability Act of 1980, 42 U.S.C. §§ 9601 et seq. ("CERCLA"),
the Federal Resource Conservation and Recovery Act of 1976, 42 U.S.C. §§ 6901 et seq.,
the Hazardous Materials Transportation Act, 49 U.S.C. §§ 6901 et seq., the Federal
Water Pollution Control Act, 33 U.S.C. §§ 1251 et seq., the Clean Air Act, 33 U.S.C. §§
7401 et seq., the Clean Air Act, 42 U.S.C. §§ 7401 et seq., the Toxic Substances Control
Act, 15 U.S.C. §§ 2601‐2629, the Safe Drinking Water Act, 42 U.S.C. §§ 300f‐300j, the
Emergency Planning and Community Right‐To‐Know Act, 42 U.S.C. §§ 1101 et seq., the
Clean Water Act, 33 U.S.C. § 1251 et seq. and any so‐called "Super Fund" or "Super Lien"
law, environmental laws administered by the Environmental Protection Agency, any
similar state and local laws and regulations, all amendments thereto and all regulations,
orders, decisions, and decrees now or hereafter promulgated thereunder).
"Hazardous Materials" means, at any time, (i) asbestos and any asbestos containing
material, (ii) any substance that is then defined or listed in, or otherwise classified
pursuant to, any Environmental Laws or any applicable laws or regulations as a
"hazardous substance", "hazardous material", "hazardous waste", "infectious waste",
"toxic substance", "toxic pollutant" or any other formulation intended to define, list, or
classify substances by reason of deleterious properties such as ignitability, corrosivity,
reactivity, carcinogenicity, toxicity, reproductive toxicity, or "EP toxicity", or (iii) any
petroleum and drilling fluids, produced waters, and other wastes associated with the
exploration, development or production of crude oil, natural gas, or geothermal
resources or (iv) petroleum products, polychlorinated biphenyls, urea formaldehyde,
radon gas, radioactive matter and medical waste.
"Hazardous Materials Activity" means any actual use, packaging, labeling, treatment,
leaching, spill, cleanup, storage, holding, existence, presence, Release, threatened
Release, emission, discharge, generation, migration, processing, treatment, abatement,

PROPERTY CONVEYANCE AGREEMENT
25

402 of 885

removal, disposition, handling or transportation of any Hazardous Materials from,
under, into or on the Property or surrounding property.
"Losses" means, whether foreseen or unforeseen, any and all liens, losses, liabilities,
damages (including any diminution in the value of the Property or any reduction in the
value of the Property by reason of such liens, losses or liabilities), demands, claims,
actions, judgments, causes of action, assessments, penalties, costs and expenses,
including all amounts contributed for investigation, monitoring, remediation, response
action, removal, restoration and permit acquisition and the fees of outside legal
counsel, environmental experts, and accountants and the charges of in‐house legal
counsel and accountants, and all foreseeable and unforeseeable consequential
damages.
"Release" means any release, spill, emission, leaking, pumping, pouring, injection,
escaping, deposit, disposal, discharge, dispersal, leaching, or migration into the
indoor or outdoor environment (including, without limitation, the abandonment or
disposal of any barrels, containers or other closed receptacles containing any
Hazardous Materials), or into or out of the Property, including the movement of any
Hazardous Materials through the air, soil, land, surface water or groundwater.
24.

As‐Is Transfer and Environmental Indemnity
24.1

AS‐IS. Each Transferee acknowledges, represents, and warrants that (i) it has
fully examined and inspected the Property to be transferred to it, together with
such other documents and materials which the Transferee deems necessary or
appropriate in connection with its investigation and examination of the property
it is acquiring, (ii) each Party accepts the foregoing and the physical condition,
value, presence/absence of Hazardous Materials, financing status, use, leasing,
operation, tax status, income and expenses of the property, and (iii) the Property
shall be conveyed to Transferee "AS IS" and "WHERE IS" and with all faults and,
except as set forth herein, Transferor has no responsibility for the physical
condition of the property it transfers. Except as otherwise set forth herein,
Transferor has not made, does not make, and has not authorized anyone else to
make any representation as to the present or future physical condition, value,
presence or absence of Hazardous Materials or any history of Hazardous
Materials Activities, financing status, leasing, operation, use, tax status, income
and expenses, compliance with Environmental Laws or any other matter or thing
pertaining to the property being transferred, and Transferee acknowledges that
no such representation or warranty has been made and that in entering into this
Agreement it does not rely on any representation or warranty.

24.2

No Warranty. EXCEPT AS EXPRESSLY SET FORTH HEREIN, TRANSFEROR MAKES
NO WARRANTY OR REPRESENTATION, EXPRESS OR IMPLIED OR ARISING BY
OPERATION OF LAW, INCLUDING, WITHOUT LIMITATION, ANY WARRANTY OF
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CONDITION, HABITABILITY, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR
PURPOSE OF THE PROPERTY BEING ACQUIRED BY TRANSFEREE.

25.

24.3

No Liability. Except as expressly set forth herein, Transferor shall not be liable
for any Losses or for or be bound by any verbal or written statements,
representations, real estate broker's "setups" or information pertaining to the
transferred property furnished by any real estate broker, agent, employee,
servant or any other Person. The provisions of this Section shall survive the
closing contemplated herein.

24.4

Environmental Indemnity. From and after the Closing, SG shall indemnify,
defend and hold harmless the City, its officers, employees, agents and
representatives, and their respective successors and assigns (for purposes of this
Section only hereafter referred to collectively as "City"), from and against any
and all Losses arising out of or relating to the ESC Land for any Releases,
Hazardous Materials, any Hazardous Materials Activity or any violations of any
Environmental Laws for which the City is not otherwise reimbursed or made
whole by the SBH Parties pursuant to the Arena Agreement or other Project
Agreements. SG's obligations hereunder shall survive the Closing. This
indemnity shall be binding upon SG, its successors and its assigns and shall inure
to the benefit of and shall be enforceable by City and its assignees, including,
without limitation, to any joint power authority acquiring an interest in or
utilizing the ESC Land or any portion thereof. The indemnities set forth herein
shall survive each Closing as to the applicable property transferred for a period
of twelve (12) months from the date of the Closing.

Right of First Refusal
25.1

ROFR. Commencing on the Closing Date and for a period lasting for thirty‐five
(35) years thereafter (the "Term"), City shall not sell, convey, exchange or
otherwise transfer the ROFR Parcel described on Exhibit A‐4 without first giving
SBH REG (or SBH REG's designee or successor in interest) an opportunity to
purchase the ROFR Parcel on and subject to the terms and conditions stated in
this Section. During the Term, City shall not encumber or otherwise modify the
property in a manner that affects SBH REG's rights in this Section, and/or
materially diminishes the value of the ROFR Parcel. This Section 25 shall survive
the Closings; provided that this Section shall not survive termination of this
Agreement if the termination occurs (i) before the ESC Land Closing, or (ii) after
the ESC Land Closing but prior to the City Parcel Closing (except if such
termination occurs as a result of a City Default).

25.2

Third Party Offers. If, during the Term, City receives a bona fide offer to
purchase the ROFR Parcel from a prospective purchaser other than SBH REG and
City desires (or is bound by operation of law) to accept such prospective
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purchaser's offer (the "Third Party Offer"), City shall give SBH REG written notice
(the "Third Party Offer Notice") which shall state the purchase price, terms of
payment and other terms and conditions of the Third Party Offer. If the Third
Party Offer provides for City to receive from the offer real or personal property
other than cash consideration in exchange for the ROFR Parcel (the "Non‐Cash
Consideration"), the Third Party Offer Notice shall include a reasonable estimate
of the fair market value of the Non‐Cash Consideration that the City is to receive,
measured in dollars. Upon SBH REG 's receipt of the Third Party Offer Notice, the
rights and obligations of City and SBH REG shall be determined as follows:
(A)

SBH REG shall have twenty (20) business days from receipt of the Third
Party Offer Notice within which to elect in writing whether to purchase
the ROFR Parcel at the price and upon the other terms and conditions
contained in the Third Party Offer. Where SBH REG has the right of first
refusal pursuant to Section 25.1 and the Third Party Offer calls for City to
receive non‐cash consideration (other than purchase money financing, as
to which SBH REG would match the financing terms) SBH REG would, at
City's option, either pay the cash equivalent of any non‐cash
consideration stated therein or cooperate with City in acquiring
comparable non‐cash consideration, but with SBH REG assuming all cost,
risk and expense of such acquisition. Failure of SBH REG to elect to
purchase pursuant to this right of first refusal shall permit City to accept
the Third Party Offer and consummate a sale thereunder, provided such
sale is not made at a price or on terms and conditions in any material
respect more favorable to the purchaser than those contained in the
Third Party Offer Notice. Any other sale, transfer or other conveyance of
the ROFR Parcel by City to a third party (except as specifically provided
below) shall be null and void.

(B)

If SBH REG elects to purchase the ROFR Parcel, the Parties shall
consummate the sale and purchase of the ROFR Parcel on the terms and
conditions of the Third Party Offer Notice and otherwise according the
industry customs and practices of Sacramento County. The Parties may
elect to enter into a formal purchase and sale agreement, but this not
required. Without limiting SBH REG's rights and remedies hereunder,
failure of City to consummate the sale of the ROFR Parcel to SBH REG
shall not entitle City to sell the ROFR Parcel to a third party except as
otherwise provided herein.

(C)

Prior to the close of escrow for a sale of the ROFR Parcel pursuant to a
Third Party Offer (other than to SBH REG), SBH REG shall be furnished
with copies of the final sale documentation to verify that the sale is being
made in compliance with the provisions of this Section. After making such
verification, SBH REG will within five (5) business days after receipt of
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such sale documentation deposit into the escrow a quitclaim deed, the
delivery of which shall be conditioned only upon the closing of the sale in
accordance with the verified final sale documentation. The quitclaim
deed referred to in the preceding sentence shall be solely for the purpose
of terminating any rights SBH REG has under this Agreement, and shall so
state on the face thereof.
(D)

26.

27.

SBH REG's right to receive a Third Party Offer Notice, as well as SBH REG's
right of first refusal set forth above, shall continue until expiration of the
Term or until such time as City sells all of the ROFR Parcel to SBH REG or
pursuant to a Third Party Offer as contemplated by, and in accordance
with, this Agreement. Upon SBH REG's request, City, at SBH REG's cost
and expense, shall record a memorandum of SBH REG's rights under this
Section with the Sacramento County Recorder's Office.

Casualty and Condemnation.
26.1

Damage to Property. If, prior to a Closing, all or any portion of the Property is
damaged by earthquake, flood, fire or other casualty (collectively "Damage"),
Transferor shall immediately notify Transferee of such Damage. Transferee shall
proceed with the respective Closing and take the Property subject to such
Damage, and Transferee shall be entitled to receive (i) any insurance proceeds
for such Damage, plus (ii) the value of any uninsured portion of such Damage.

26.2

Condemnation. If (i) any portion of the Property not previously conveyed to
Transferee shall be taken or appropriated by another public or quasi public
authority exercising the power of eminent domain, (ii) there is any taking of land
lying in the bed of any street, road, highway or avenue, open or proposed, in
front of or adjoining all or any part of the Property not previously conveyed to
Transferee, or (iii) there is any change of grade of such street, road, highway or
avenue, then Transferee shall proceed with the purchase of the applicable
Property and receive all of the award or payment made in connection with such
taking.

Termination of Comprehensive Agreement. In the event that the Comprehensive
Agreement is terminated pursuant to the terms thereof, this Agreement shall
automatically terminate (subject to any provisions that expressly survive termination of
this Agreement, including without limitation Sections 10.2, 18, and 25 hereof, as
applicable), subject to and except for any rights and obligations of the Parties hereunder
necessary to comply with and fulfill the provisions of Section 7.3(B) of the
Comprehensive Agreement
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28.

Mediation
28.1

Process. Any dispute between the Parties under this Agreement shall be
resolved in accordance with this section.

28.2

Direct Communication. As soon as reasonably possible after a dispute is
identified, each Party shall set forth their positions in the dispute in written
correspondence delivered to the other Party. Within 15 days after delivery,
representatives of each Party shall meet at a mutually agreed time and place to
attempt, with diligence and in good faith, to resolve and settle the dispute.

28.3

Non‐Binding Mediation.

28.4

29.

(A)

If the dispute is not resolved through direct communication as provided
in Section 28.2 by the date that is ten days after the initial meeting, any
Party to such dispute may request appointment of a neutral and properly
credentialed mediator with expert knowledge and practical experience
regarding the subject in dispute.

(B)

The requesting Party shall provide a list of three possible mediators to
the non‐requesting Party. The non‐requesting Party shall then select the
mediator to be used to mediate the dispute from that list.

(C)

The Parties shall then participate in good faith in a one‐day, non‐binding
mediation session. Notwithstanding the foregoing, the Parties may agree
to extend the mediation proceedings.

(D)

Any mediation proceedings shall take place in the City, unless otherwise
mutually agreed by the Parties.

(E)

The cost of the mediation shall be divided equally between the Parties to
the dispute.

Mediation Failure. If the Parties do not resolve the dispute after engaging in this
mediation process, each Party shall be entitled to bring an appropriate action or
proceeding in any court of competent jurisdiction to vindicate its rights under
this Agreement.

Miscellaneous.
29.1

Notices. Any notice or other communication under this Agreement must be in
writing and will be considered properly given and effective only when mailed or
delivered in the manner provided by this Section to the Persons identified below.
A notice or other communication that is mailed will be effective or will be
considered to have been given on the third day after it is deposited in the U.S.
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Mail (certified mail and return receipt requested), addressed as set forth below,
with postage prepaid. A notice or other communication sent in any other
manner will be effective or will be considered properly given when actually
delivered.
If to the City:

If to the SBH Parties:

John Dangberg
Assistant City Manager
City of Sacramento
915 I Street, Fifth Floor
Sacramento, CA 95814

John Rinehart, CFO
Sacramento Basketball Holdings, LLC
One Sports Parkway
Sacramento, CA 95834
Facsimile: (916) 928‐6983

With copies to:
Matthew Ruyak
Assistant City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

With copies to:
Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814
Jeffrey Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Facsimile: (916) 496‐8500

Jeffrey Massey
Senior Deputy City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661‐3693
Facsimile: (312) 902‐1061

If to Title Company/Escrow Holder:
Fidelity National Title Company
8950 Cal Center Drive, Bldg. 3, Suite 100
Sacramento, CA 95826
A Party may from time to time designate a different address or facsimile number
or persons for notices by giving notice to that effect to the other Parties in
accordance with the terms and conditions of this section.
29.2

Severability. If a court with jurisdiction rules that any nonmaterial part of this
Agreement is invalid, unenforceable, or contrary to law or public policy, then the
rest of this Agreement remains valid and fully enforceable.
PROPERTY CONVEYANCE AGREEMENT
31

408 of 885

29.3

Obligations of the City and SBH Parties. The obligations and undertakings of the
City and the SBH Parties under or in accordance with this Agreement are
obligations solely of the City and the SBH Parties. Except as otherwise expressly
stated in this Agreement, no recourse shall be had, whether in contract, in tort,
or otherwise against any officer, director, employee, agent, member, volunteer,
or representative of the City or the SBH Parties in his or her individual capacity
on account of any obligation or undertaking of or any act or omission by the City
or the SBH Parties under or pursuant to this Agreement.

29.4

Time of the Essence.
Agreement.

29.5

Binding Effect. This Agreement binds and inures to the benefit of the Parties'
successors and permitted assigns.

29.6

Waiver. A Party's failure to insist on strict performance of this Agreement or to
exercise any right or remedy upon breach of this Agreement will not constitute a
waiver of the performance, right, or remedy. A Party's waiver of another Party's
breach of any provision in this Agreement will not constitute a continuing waiver
or a waiver of any subsequent breach of the same or any other provision. A
waiver is binding only if set forth in a writing signed by the waiving Party.

29.7

Interpretation. This Agreement is to be interpreted and applied in accordance
with California law, except that that the rule of interpretation in California Civil
Code section 1654 will not apply. The term "including" shall mean "including,
without limitation" and "including, but not limited to" and shall not be
interpreted to imply any limitation on the more general preceding provision
unless otherwise expressly stated. All references in this Agreement to Sections
or Exhibits refer to the Sections and Exhibits of this Agreement unless otherwise
expressly stated. Each Exhibit referenced in this Agreement is incorporated into
this Agreement by reference and made a part hereof. The headings and captions
of the Sections and Exhibits are included for convenience only and shall have no
effect upon the construction or interpretation of this Agreement.

29.8

Integration and Modification. This Agreement, the other Project Agreements,
and any other documents executed by the City and one or more Kings Parties (as
such term is defined in the Comprehensive Project Agreement) in connection
herewith, collectively set forth the Parties' entire understanding regarding the
matters set forth in this Agreement and are intended to be their final, complete,
and exclusive expression of those matters. Without limiting the generality of the
foregoing, this Agreement, the other Project Agreements, and any other
documents executed by the City and one or more Kings Parties in connection
herewith, collectively supersede the non‐binding Sacramento Entertainment and

Time is of the essence in the performance of this
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Sports Center Term Sheet dated March 23, 2013 in its entirety. This Agreement
may be modified only by another written agreement signed by all Parties.
29.9

Relationship of the Parties. The Parties do not intend to create any agency,
partnership, joint venture, trust, or other relationship with duties or incidents
different from those of parties to an arm's‐length contract.

29.10 No Third‐Party Beneficiaries. This Agreement is solely for the benefit of the City
and the SBH Parties and their permitted successors and assigns. Nothing in this
Agreement, express or implied, is intended to (a) confer upon any Person other
than the City and SBH Parties and their permitted successors and assigns any
rights or remedies under or by reason of this Agreement as a third party
beneficiary or otherwise except as specifically provided in this Agreement; or (b)
authorize anyone not a Party to this Agreement to maintain an action pursuant
to or based on this Agreement. Notwithstanding the foregoing, (i) all Affiliates of
an SBH Party and (ii) the holder of any Leasehold Mortgage or Mezzanine
Financing (as each such term is defined in the Arena Agreement) are each
intended direct third party beneficiaries of this Agreement with the right of
direct enforcement of the provisions set forth herein. The Parties agree that the
provisions of Section 16 of the Arena Agreement (authorizing Leasehold
Mortgages and Mezzanine Financings and granting certain rights and protections
to Leasehold Mortgagees and Mezzanine Lenders) are hereby incorporated by
reference. Each Leasehold Mortgagee shall be entitled to all of the rights and
protections set forth in the Arena Agreement with respect to this Agreement,
including specifically Section 16.7 (notice and cure rights), as if such provisions
were included in this Agreement.
29.11 Attorney's Fees. Except as otherwise expressly stated herein, the Parties shall
bear their own costs and attorneys' fees incurred in connection with this
Agreement.
29.12 Alternative Delivery. When a Party is obligated to deliver a document or similar
item to the other Party, the recipient may, in its sole discretion, opt for a review
of that item without taking physical or electronic delivery.
29.13 Counterparts. The Parties may sign this Agreement in counterparts, each of
which will be considered an original, but all of which will constitute the same
Agreement. Facsimile signatures or signatures transmitted by e mail or other
electronic means shall be effective to bind the Parties.
29.14 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any
proceedings regarding this Agreement, the Parties agree that the venue shall be
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the state courts of California located in Sacramento County or the U.S. District
Court for the Eastern District of California in Sacramento.
29.15 Counting of Days. Days are calculated using days the Sacramento City Attorney's
Office is open. California Code of Civil Procedure section 12a applies to this
Agreement.
29.16 Disclosure of Records. All non‐public documents shared by the Parties
hereunder shall be treated as confidential to the extent permitted by law. All
documents submitted to the City may be subject to disclosure pursuant to the
California Public Records Act. However, if any documents, in whole or in part,
are set apart and clearly marked "trade secret" or "confidential" when provided
to the City, the City shall give notice to the SBH Parties of any request for the
disclosure of those documents. The SBH Parties shall then have 5 days from the
date it receives that notice to enter into an agreement with the City, satisfactory
to the City Attorney, providing for the defense of, and complete indemnification
and reimbursement for all costs (including plaintiff's attorneys' fees) incurred by
the City in any legal action to compel the disclosure of those documents under
the California Public Records Act. The SBH Parties shall have sole responsibility
for defense of the actual "trade secret" or "confidential" designations.
29.17 Assignment. This Agreement may not be Assigned without the other Party's
consent, provided, however, that, without the City's consent: (i) any SBH Party
may Assign this Agreement and all rights and obligations hereunder to an
Affiliate and/or nominate an Affiliate to take title provided that such SBH Party
remains obligated on all of its obligations provided in this Agreement, (ii) any
SBH Party may pledge, mortgage, grant a security interest in, encumber, or
collaterally assign its interest in this Agreement to secure indebtedness for
borrowed money of ArenaCo; and (iii) any SBH Party may Assign this Agreement
to any Person (or an Affiliate thereof) that acquires, or obtains control of, the
Team with the approval of the NBA. Subject to the foregoing, this Agreement
shall be binding upon and shall inure to the benefit of the permitted successors
and assigns of the parties hereto. "Assign" means any sale, transfer, assignment,
pledge, mortgage, encumbrance, or any other transfer, including transfers as
security for obligations, of this Agreement or a Party's rights or obligations under
this Agreement.
29.18 Survival. The provisions of this Agreement which expressly survive Closing shall
so survive.
29.19 Cooperation. City and the SBH Parties agree to execute such instruments and
documents and to diligently undertake such actions as may be reasonably
required in order to consummate the purchases and sales herein contemplated
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and shall use all reasonable efforts to accomplish the Closing in accordance with
the provisions hereof. The provisions of this Section shall survive the Closing.
29.20 Possession. Possession of the applicable Property and the original Property
Documents related thereto shall be delivered to Transferee at the Closing.
29.21 Effectiveness. Notwithstanding anything in this Agreement to the contrary, the
effectiveness of this Agreement is conditioned upon the NBA's approval of the
Team Agreement (as defined in the Arena Agreement) and the Arena
Agreement, which approval is required for the effectiveness of both such
agreements pursuant to the terms thereof. ArenaCo shall promptly deliver to
the City a copy of the letter from the NBA confirming such approval upon
ArenaCo's receipt thereof.
30.

Definitions and Terms. Capitalized terms in this Agreement have the definitions set
forth in this section.
"Agreement" is defined in the introductory paragraph of this Agreement.
"Affiliate" of a specified Person means a Person who is directly or indirectly controlling,
controlled by, or under common control with, the specified Person, where "control"
means the possession, directly or indirectly, of the power to direct the management and
policies of the specified Person whether through the ownership of voting securities, by
contract or otherwise.
"Arena" is defined in the Background.
"Arena Agreement" is defined in the Background.
"Arena Project" is defined in the Background.
"ArenaCo" is defined in the Background.
"City" is defined in the introductory paragraph of this Agreement.
"City Contingencies for City Parcels" is defined in Section 10.
"City Default" is defined in Section 4.3.
"City ESC Land Contingencies" is defined in Section 8.
"City Parcel Exceptions" is defined in Section 7.1.
"City Parcel New Exceptions" is defined in Section 7.2.
"City Parcel Permitted Exception" is defined in Section 7.1.
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"City Parcels" is defined in the Background.
"City Parcels Closing" is defined in Section 3.3.
"City Parcels Closing Date" is defined in Section 3.3.
"City Parcels Contingencies" is defined in Section 11.
"City's Costs" is defined in Section 15.2.
"City's Title Policy" is defined in Section 8.1.
"City Title Report" is defined in Section 6.1.
"Comprehensive Agreement" is defined in the Background.
"Damage" is defined in Section 26.1.
"Design and Construction Agreement" means the Arena Design and Construction
Agreement between the City and ArenaCo, dated as of the Effective Date.
"Documentary Transfer Tax Statement" is defined in Section 17.2.
"Downtown Plaza" is defined in the Background.
"Effective Date" is defined in the introductory paragraph of this Agreement.
"ESC Land" is defined in the Background.
"ESC Land Closing" is defined in Section 3.2.
"ESC Land Closing Date" is defined in Section 3.2.
"ESC Land Contingencies" is defined in Section 9.
"ESC Land Exceptions" is defined in Section 6.1.
"ESC Land New Exceptions" is defined in Section 6.2.
"ESC Land Permitted Exception" is defined in Section 6.1.
"ESC Land Replacement Property" is defined in Section 18.
"ESC Land Value" is defined in Section 3.
"Escrow" is defined in Section 3.1.
"Escrow Holder" means Fidelity National Title Company.
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"FIRPTA Certificate" is defined in Section 12.3.
"Funding Agreement" means the Arena Finance and Funding Agreement between the
City and ArenaCo, dated as of the Effective Date.
"General Assignment" is defined in Section 14.
"General Expenses" is defined in Section 15.3.
"GMP Condition" means, in connection with the ArenaCo Loan, the establishment of a
complete guaranteed maximum price for all Construction Work delegated to the Arena
Contractor (as such terms are defined in the Design and Construction Agreement), as
approved by Lender and in accordance with the terms of the Design and Construction
Agreement.
"Goldman Deed of Trust" is defined in Section 6.1.
"Interim Lot XY Agreement" is defined in Section 3.3.
"Lender" is defined in the Funding Agreement.
"Natomas Land" is defined in the Background.
"NBA" is defined in the Background.
"Non‐Cash Consideration" is defined in Section 25.2.
"Non‐Natomas Land" is defined in the Background.
"Party" or "Parties" is defined in the introductory paragraph of this Agreement.
"Person" means any individual, trust, estate, partnership, joint venture, company,
corporation, association, limited liability company, or other legal entity, business
organization, or enterprise.
"Preliminary Change of Ownership Report" is defined in Section 13.2.
"Primary Individual" is defined in Section 20.4.
"Project Agreements" is defined in the Background.
"Property" is defined in the Background.
"Property Documents" is defined in Section 5.
"Proration and Expense Schedule" is defined in Section 16.
PROPERTY CONVEYANCE AGREEMENT
37

414 of 885

"RASA" is defined in Section 1.4.
"RASA Parcel" is defined in Section 1.4.
"RASA Parcel Receipt Condition" is defined in Section 10.2.
"RASA Parcel Replacement Property" is defined in Section 1.4.
"RASA Parcel Value" is defined in Section 1.4.
"Recorder's Office" is defined in Section 17.2.
"Review Period" is defined in Section 6.1.
"Revised City Title Report" is defined in Section 6.2.
"Revised SBH Title Report" is defined in Section 7.2.
"SBH" is defined in the Background.
"SBH City Parcels Contingencies" is defined in Section 11.
"SBH Downtown" is defined in the introductory paragraph of this Agreement.
"SBH ESC Land Contingencies" is defined in Section 9.
"SBH Grantees" is defined in Section 1.1.
"SBH Natomas" is defined in the introductory paragraph of this Agreement.
"SBH Parties" is defined in the introductory paragraph of this Agreement.
"SBH Parties Default" is defined in Section 4.1.
"SBH REG" is defined in the introductory paragraph of this Agreement.
"SBH's Costs" is defined in Section 15.1.
"SBH's Title Policy" is defined in Section 11.2.
"SBH Title Report" is defined in Section 7.1.
"SG" is defined in the introductory paragraph of this Agreement.
"Subdivision and Combination" is defined in Section 18.
"Team" is defined in the Background.
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"TeamCo" is defined in the Background.
"Term" is defined in Section 25.1.
"Term Sheet" is defined in the Background.
"Third Party Offer" is defined in Section 25.2.
"Third Party Offer Notice" is defined in Section 25.2.
"Title Company" means Fidelity National Title Company.
"Transferee" means, with respect to the ESC Land, the City; and with respect to the City
Parcels, the respective SBH Grantee.
"Transferee's Delivered Items" is defined in Section 13.
"Transferor" means, with respect to the ESC Land, SG; and with respect to the City
Parcels, the City.
"Transferor's Delivered Items" is defined in Section 12.
"Unwind Right" is defined in Section 18.
*

*

*
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective
Date.
City of Sacramento

SBH Real Estate Group LLC, a Delaware
limited liability company

By:____________________________
John F. Shirey
City Manager

By:
Name:
Its:

Date:_______________, 2014
SBH Downtown LLC, a Delaware limited
liability company

By:
Name:
Its:

SBH Natomas LLC, a Delaware limited liability
company

By:
Name:
Its:

SG Downtown LLC, a Delaware limited
liability company

By:
Name:
Its:
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Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for SBH Parties
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ACCEPTANCE BY ESCROW HOLDER
______________________, a ______________ corporation, hereby acknowledges that
it has received a fully executed copy of the foregoing Property Conveyance Purchase
Agreement and Joint Escrow Instructions between the City of Sacramento, SBH Downtown LLC,
a Delaware limited liability company, SBH Natomas LLC, a Delaware limited liability company,
SBH Real Estate Group LLC, a Delaware limited liability company, and SG Downtown LLC, and
agrees to act as Escrow Holder thereunder and to be bound by and strictly perform the terms
thereof as such terms apply to Escrow Holder. Escrow Holder shall execute two (2) originals of
this Acceptance by Escrow Holder and deliver one (1) original to SBH Real Estate Group LLC and
City promptly following the opening of Escrow.

Dated: _____________, ______

Fidelity National Title Company
_________________________________,
a _______________ corporation

By: ________________________________
Name: ________________________________
Title: ________________________________
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EXHIBIT A‐1
ESC LAND
All that certain real property situate in the City of Sacramento, County of Sacramento and State
of California described as follows:
Being all of Lot 1 as said lot is shown and delineated on that certain Parcel Map recorded
_____________, 2014 in Book ______ of Maps at Page______, Sacramento County Official
Records, but excepting therefrom those portions of Lot 1 that are (a) a RASA Parcel, (b) owned
by the City, or (c) on or over which the City has a right of possession.
*The Parties may specifically identify exception parcels prior to recording the Grant Deed for
the City Parcels.
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EXHIBIT A‐2
NATOMAS CITY PARCEL
(see attached)
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Exhibit A‐3
NON‐NATOMAS CITY PARCELS
(see attached)
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Exhibit A‐4
ROFR PARCEL
(see attached)
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EXHIBIT B
FORM OF GRANT DEED FOR CITY PARCELS

RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:
______________________________
______________________________
______________________________
Attention: _____________________
(Space Above for Recorder's Use)
MAIL TAX STATEMENTS TO:

DOCUMENTARY TRANSFER TAX:
NOT OF PUBLIC RECORD PURSUANT TO
SECTION 11932 OF THE REVENUE AND
TAXATION CODE, AS AMENDED

Attention:

GRANT DEED
FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, The
City of Sacramento ("Grantor"), hereby grants to [SBH Grantee or Affiliate] ("Grantee"), all of
Grantor's right, title, and interest in and to that certain real property (the "Real Property") in
the County Sacramento, State of California, more particularly described on Schedule 1 attached
hereto and incorporated herein by this reference.

(SIGNATURES BEGIN ON NEXT PAGE)
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Grantor has caused this Grant Deed to be duly executed on ____________________,
20___.
GRANTOR:
CITY OF SACRAMENTO

By:
John F. Shirey, City Manager

(ALL SIGNATURES MUST BE NOTARIZED)
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Document No.:
Recorded: ___________________, _______
STATEMENT OF TAX DUE AND REQUEST THAT TAX DECLARATION NOT BE MADE A PART OF THE
PERMANENT RECORD IN THE OFFICE OF THE COUNTY RECORDER (PURSUANT TO SECTION
11932 OF THE REVENUE AND TAXATION CODE)
TO:

RECORDER, SACRAMENTO COUNTY

Request is hereby made in accordance with the provisions of the Documentary Transfer Act
that the amount of the tax due not be shown on the original document which names:
Grantor:

[______________________], a _______________________

Grantee:

[______________________], a _______________________

The amount of tax due on the accompanying document is $_____________________ computed
on the full value of the property conveyed.
[____________________________],
a ___________________________

By:
Name:
Title:

By:
Name:
Title:
NOTE:

After the permanent record is made, this form will be affixed to the conveying
document and returned with it.
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EXHIBIT C
FORM OF GRANT DEED FOR ESC LAND

RECORDING REQUESTED BY
AND FOR THE BENEFIT OF

CITY OF SACRAMENTO

NO FEE DOCUMENT
Govt Code 27383
WHEN RECORDED MAIL TO
CITY OF SACRAMENTO
Real Estate Services
915 I Street, 2nd Floor
Sacramento, California 95814
Attn: Supervisor, Real Estate Services
MAILTAX STATEMENTS TO
CITY OF SACRAMENTO
915 I Street, 5th Floor
Sacramento, California 95814
Attn: Finance Administration

(Space Above for Recorder's Use)
No Transfer Tax Due per R&T Code 11922
Grantee is a Government Agency

GRANT DEED
FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, [SG or Affiliate]
("Grantor"), hereby grants to The City of Sacramento, a municipal corporation, ("Grantee"), all
of Grantor's right, title, and interest in and to that certain real property (the "Real Property") in
the County Sacramento, State of California, more particularly described on Schedule 1 attached
hereto and incorporated herein by this reference.

(SIGNATURES BEGIN ON NEXT PAGE)
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Grantor has caused
____________________, 20___.

this

Grant

Deed

to

be

duly

executed

on

GRANTOR:

(ALL SIGNATURES MUST BE NOTARIZED)
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Document No.:
Recorded: ___________________, _______
STATEMENT OF TAX DUE AND REQUEST THAT TAX DECLARATION NOT BE MADE A PART OF THE
PERMANENT RECORD IN THE OFFICE OF THE COUNTY RECORDER (PURSUANT TO SECTION
11932 OF THE REVENUE AND TAXATION CODE)
TO:

RECORDER, SACRAMENTO COUNTY

Request is hereby made in accordance with the provisions of the Documentary Transfer Act
that the amount of the tax due not be shown on the original document which names:
Grantor:

[______________________], a _______________________

Grantee:

[______________________], a _______________________

The amount of tax due on the accompanying document is $_____________________ computed
on the full value of the property conveyed.
[____________________________],
a ___________________________

By:
Name:
Title:

By:
Name:
Title:

NOTE:

After the permanent record is made, this form will be affixed to the conveying
document and returned with it.
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SCHEDULE 1
to Grant Deed
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EXHIBIT D
FORM OF TRANSFEROR'S CERTIFICATE OF NON‐FOREIGN STATUS

TRANSFEROR'S CERTIFICATE OF NON‐FOREIGN STATUS
Section 1445 of the Internal Revenue Code provides that a transferee of a U.S. real
property interest must withhold tax if the transferor is a foreign person. To inform
____________ ("Transferee"), the transferee of the real property described on Schedule 1 (the
"Property") attached hereto and incorporated herein by this reference, that withholding of tax
is not required upon the disposition of the Property by ,
a Delaware limited liability
company ("Parent") (the owner, for U.S. federal income tax purposes, of ______________
("Transferor"), which is a disregarded entity for U.S. federal income tax purposes), the
undersigned hereby declares the following on behalf of Transferor:
1.

Parent is not a foreign person, foreign corporation, foreign partnership,
foreign trust or foreign estate (as those terms are defined in the Internal
Revenue Code and Income Tax Regulations).

2.

Parent is not a disregarded entity as defined in Treasury Regulations Section
1.1445‐2(b)(2)(iii).

3.

Parent's U.S. employer identification number is ___________________.

4.

Parent's office address is:
_________________________

5.

Transferor understands that this certification may be disclosed to the Internal
Revenue Service by Transferee and that any false statement contained herein
could be punished by fine, imprisonment, or both.

Under penalty of perjury, the undersigned declares that he/she has the authority to
execute this certification on behalf of Transferor and further declares that he/she has examined
this certification, and to the best of his/her knowledge and belief, this certification is true,
correct and complete.
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Executed this ____ day of ____________, _______.
[____________________________],
a ___________________________
By: ___________________________________
Name: _________________________________
Title: __________________________________
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EXHIBIT E
PROVIDED PROPERTY DOCUMENTS
Lot X





Preliminary report of title
Property appraisal
Phase I ESA 1/24/2007
Phase II ESA 4/17/2007

Lot Y



Preliminary report of title
Property appraisal

SWC 3rd & Capitol
 Preliminary report of title
 Property appraisal
 Phase I ESA 9/21/2004
 Limited Site Investigation 11/11/2004
 Subsurface Investigation 3/1/2005
 Phase I ESA 1/24/2007
1401 H Street
 Preliminary report of title
 Property appraisal
 Phase I summary 5/16/2005
 Phase II (limited) 4/17/2006
4th Street & J Street
 Preliminary report of title
 Property appraisal
Natomas 100 acres
 Preliminary report of title
 Property appraisal
 Biological Constraints Analysis 3/4/2014
 Demolition of Arco Park Stadium estimate 2/19/2014
Navin's parcel
 Preliminary report of title
 Property appraisal
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Lease 2013‐0070

8th Street & L Street
 Preliminary report of title
 Property appraisal
 Phase I ESA 2/16/2006
 ACM & LBP clean up estimate 2/1/2010
 Phase II ESA 12/29/2010
 Hazardous Building Material Survey 12/31/2010
800 Block of K Street
 Preliminary report of title
 Property appraisal
 Phase I ESA 2/16/2006
 Phase I ESA 3/16/2006
 Phase II ESA 12/29/2010
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EXHIBIT F
FORM OF GENERAL ASSIGNMENT AND BILL OF SALE

GENERAL ASSIGNMENT AND BILL OF SALE
THIS GENERAL ASSIGNMENT AND BILL OF SALE (this "Assignment") is made and dated
as of __________________, ______ (the "Effective Date"), by __________ ("Assignor"), in
favor of _____________ ("Assignee").
RECITALS
Assignor is the owner of that certain real property located in the County of Sacramento,
State of California, more particularly described on Schedule A attached hereto and
incorporated herein by this reference (together with all improvements thereon, the "Real
Property"). Assignor and Assignee are parties to that certain Property Conveyance Agreement
and Joint Escrow Instructions dated _________________, 20__ (the "Purchase Agreement").
Concurrently herewith, Assignor is conveying to Assignee Assignor's interest in the Real
Property pursuant to a grant deed.
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties agree as follows:
1.
ASSIGNMENT. Assignor hereby grants, assigns, transfers, conveys, and delivers to
Assignee and Assignee hereby assumes all of Assignor's right, title, and interest in and to the
following described property to the extent it relates solely to the Real Property (collectively, the
"Personal Property"):
(a)
Tangible Personal Property. All tangible personal property that is owned
by Assignor, including, but not limited to, inventory, furniture, fixtures, equipment, machinery,
appliances, fittings, and other removable or tangible articles of personal property of every kind
and nature that are owned by Assignor and is or was used exclusively in the operation of the
Real Property. The Tangible Property is in a used condition, and Assignor makes no
representations or warranties, express, implied or statutory, as to the condition or state of
repair of the Tangible Personal Property, including warranties of fitness or merchantability, it
being expressly understood that the Tangible Personal Property is being transferred to Assignee
in its present "as is, where is" condition and with all faults. All such Personal Property is being
transferred with the Real Property, and Assignor has no obligation to remove such Personal
Property.
(b)
Contracts & Leases. All contracts listed in the attached Schedule ___
attached hereto and incorporated herein (collectively, the "Contracts");
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(d)
Leases. All leases listed in the attached Schedule ___ attached hereto
and incorporated herein (collectively, the "Leases").
2.

GENERAL.

(a)
Successors and Assigns. This Assignment shall be binding on the parties
hereto and shall inure to the benefit of their respective heirs, successors, and assigns.
(b)
Governing Law. The Assignment was made in and shall be performed
entirely within the State of California, and its interpretation, its construction and the remedies
for its enforcement or breach are to be applied pursuant to, and in accordance with, the laws of
the State of California for contracts made and to be performed therein.

(SIGNATURES ON NEXT PAGE)
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IN WITNESS WHEREOF, the parties hereto have executed this Assignment as of the date
first written above.
ASSIGNOR:
[SBH REG or Affiliate],
a California limited liability company
By: ___________________________________
Name: _________________________________
Title: __________________________________

ASSIGNEE:
CITY OF SACRAMENTO
By: ___________________________________
Name: _________________________________
Title: __________________________________
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Schedule 20.2(D)
to
Property Conveyance Agreement and Joint Escrow Instructions
Litigation

1.

CASE NO.:
CASE TITLE:

34‐2014‐00156358
CITY OF SACRAMENTO
vs.
STATE OF CALIFORNIA PUBLIC EMPLOYEES RETIREMENT SYSTEM, US
BANK A NATIONAL ASSOCIATION, C‐III ASSET MANAGEMENT LLC, and
DOES 1 through 50, inclusive.

2.

CASE NO.:
CASE TITLE:

34‐2013‐80001489
ISAAC GONZALEZ, JAMES CATHCART, and JULIAN CAMACHO,
vs.
KEVIN JOHNSON, JOHN SHIREY, JOHN DANGBERG,
CITY OF SACRAMENTO, and DOES 1 through 40, inclusive.
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ARENA PARKING MANAGEMENT AGREEMENT
This ARENA PARKING MANAGEMENT AGREEMENT (this "Agreement") is made and
entered into as of May 20, 2014 (the "Effective Date"), between the CITY OF SACRAMENTO, a
municipal corporation of the State of California (the "City"), and SACRAMENTO DOWNTOWN
ARENA LLC, a Delaware limited liability company ("ArenaCo"). The City and ArenaCo are
sometimes referred to in this Agreement as the "Parties" and each as a "Party."
BACKGROUND
Sacramento Kings Limited Partnership, a California limited partnership ("TeamCo"),
owns and operates the National Basketball Association ("NBA") franchise currently known as
the Sacramento Kings (the "Team").
Concurrently with the Parties' execution of this Agreement, the Parties, TeamCo, and
Sacramento Basketball Holdings LLC, a Delaware limited liability company and the direct or
indirect controlling owner of each of ArenaCo and TeamCo, are entering into the
Comprehensive Project Agreement for the Sacramento Entertainment and Sports Center
(the "Comprehensive Agreement") and all other "Project Agreements" (as such term is defined
in the Comprehensive Agreement). The Project Agreements include (i) the Arena Design and
Construction Agreement between the City and ArenaCo (the "Design and Construction
Agreement"), pursuant to which ArenaCo has agreed to design and construct a multipurpose
entertainment and sports center, including administrative offices, practice facility, plazas,
walkways, parking, and outdoor entertainment areas (the "Arena"), (ii) the Team Use
Agreement between ArenaCo and TeamCo (the "Team Agreement"), pursuant to which
ArenaCo has agreed to operate, maintain, and repair the Arena for, and license the use of the
Arena to, TeamCo, and (iii) the Arena Management, Operations, and Lease Agreement between
the Parties (the "Arena Agreement"), pursuant to which ArenaCo will lease the Arena from the
City.
The Arena will be adjacent to or near the Parking Facilities, including the Parking Land,
located thereunder.
The City and ArenaCo desire to enter into this Agreement, pursuant to which ArenaCo
will use, operate, manage, maintain, replace, license, and repair the Parking Facilities.
With these background facts in mind, the City and ArenaCo agree as follows (terms not
otherwise defined herein are used as defined in Section 19 below):
1.

Grant of Use; Acknowledgement of Obligations; Term
1.1

Grant of Use.
(A)

Grant of Use. Subject to the terms, conditions, and reservations of this
Agreement, the City hereby grants ArenaCo the right to use the Parking
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Facilities during the Management Rights Term, which shall be used solely
and exclusively for the operation, management, licensing, maintenance,
replacement and repair of the Parking Facilities. ArenaCo shall not use
the Parking Facilities or any portion thereof for any use other than as
provided in this Agreement or the POMA.

1.2

(B)

Compliance with Applicable Law. ArenaCo's use and occupancy of the
Parking Facilities shall comply with all Applicable Laws at all times and
nothing in this Agreement shall constitute or be deemed to constitute a
waiver by the City of the performance of its governmental functions or of
any such Applicable Laws or of the duty of ArenaCo to comply with such
Applicable Laws. The City shall comply with all Applicable Laws at all
times in connection with its performance of this Agreement.

(C)

Third Parties. Subject to the terms and conditions of this Agreement, any
of the rights (including exclusive rights) or obligations granted to ArenaCo
under this Agreement regarding using, operating, managing, maintaining,
licensing, replacing, or repairing the Parking Facilities may be exploited or
satisfied directly by ArenaCo or indirectly through other Persons
(including Affiliates of ArenaCo) pursuant to contracts with ArenaCo or
any of its Affiliates; provided, however, that ArenaCo may not assign or
delegate its obligation to manage the Parking Facilities to a third party
(other than an Affiliate of ArenaCo), except in accordance with Section
3.3 and Section 5. All such contracts shall be subject to all Applicable
Laws (including all applicable bonding and licensing requirements) and all
terms and conditions of this Agreement and any other applicable Project
Agreements.

Acknowledgement of City's Reserved Rights to Parking in Arena Agreement.
Notwithstanding anything to the contrary contained in this Agreement, ArenaCo
hereby acknowledges that pursuant to the Arena Agreement, ArenaCo has
agreed to make available to the City the right to use without charge certain
parking spaces in the Parking Facilities for "City Events" (as defined in the Arena
Agreement), as follows:
(A)

City Minor Event. For any given City Minor Event (as defined in the Arena
Agreement), ArenaCo shall make available to the City, without charge, a
number of parking spaces at the Parking Facilities equal to one‐third of
the City's reasonable and good faith estimate of the number of attendees
at such City Minor Event, but in no event more than 150 parking spaces.
ArenaCo shall make such parking available during the period commencing
at least 90 minutes prior to, and ending at least one hour after, such City
Minor Event.
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1.3

(B)

City Civic Event. Subject to any and all limitations set forth in the POMA
(which shall in no event be more restrictive on the City's rights under this
subsection than on the Team for Home Games (as such term is defined in
the Team Agreement)), for any given City Civic Event (as such terms are
defined in the Arena Agreement) (i) all attendees of such City Civic Event
will be permitted to park at the Parking Facilities during the period
commencing at least three hours prior to, and ending at least one hour
after, such City Civic Event, and (ii) any parking fees charged for use of
the Parking Facilities for attendees of such City Civic Event will be subject
to the prior written approval of the City and any revenues therefrom will
be City Event Revenues for purposes of the Arena Agreement.
Notwithstanding the foregoing sentence, the City acknowledges and
agrees that ArenaCo is entitled to retain all revenues in connection with
all advertising, sponsorship, and promotional activity at the Parking
Facilities. City agrees that it shall not exercise its rights under this Section
1.2(B) with respect to any non‐holiday themed City Civic Event during the
period between the Friday after Thanksgiving until New Year's Day.

(C)

City Event Expenses. All out of pocket expenses (without markup)
actually incurred by ArenaCo or its Affiliates in connection with providing
parking at the Parking Facilities for City Minor Events and City Civic Events
that would not have been incurred by ArenaCo but for the Arena hosting
such events will be City Event Expenses for purposes of (and as defined
in) the Arena Agreement.

Term.
(A)

Term: Generally. The term of this Agreement (the "Term") commences
on the Effective Date and expires on the Expiration Date, unless
terminated earlier as expressly provided for in this Agreement. The Term
includes the Management Rights Term.

(B)

Management Rights Term. The term of the City's grant of rights to
ArenaCo to use the Parking Land and the Parking Facilities (the
"Management Rights Term") commences on the Management Rights
Commencement Date and expires on the Expiration Date, unless
terminated earlier as expressly provided for in this Agreement. City
covenants to release that portion of the Parking Facilities commonly
known as Downtown Plaza West (Facility G) from the existing Master Site
Lease and Master Project Lease no later than 70 days after the Effective
Date.

(C)

Early Termination. This Agreement will terminate prior to the Expiration
Date only (i) if either Party exercises a termination right expressly
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provided to it in this Agreement, or (ii) upon the termination of the
Comprehensive Agreement in accordance with Section 7.2 thereof.
2.

Annual Fee. In consideration of ArenaCo's use of the Parking Facilities pursuant to the
terms of this Agreement, ArenaCo shall, during the Management Rights Term, pay to
the City an annual fee equal to ten dollars ($10) (the "Annual Fee"). For any partial year
during the Management Rights Term, the Annual Fee shall be prorated based upon the
actual number of days in such partial year.

3.

Taxes; Operations; Capital Repairs
3.1

ArenaCo's Sole Cost. It is the intent of the Parties that, subject to Sections 3.2(A)
and 3.3(E), the POMA (but only to the extent the City is responsible for any
obligations thereunder), and the Interim Agreement (and any replacement or
renewal thereof), the City shall not be required to pay any costs or expenses or
provide any services whatsoever in connection with the Parking Facilities during
the Term, and ArenaCo shall be solely responsible for paying, throughout the
Term, all costs (including capital costs) necessary to use, operate, manage,
maintain, license, replace, and repair the Parking Facilities, including all costs of
maintenance, repairs, replacements, renovation, remodeling, removal,
alterations, improvements, insurance, Taxes, and all other costs, charges,
expenses, and obligations of any kind now or at any time imposed upon or with
respect to the Parking Facilities.

3.2

Taxes.
(A)

Without limiting the generality of Section 3.1, ArenaCo shall be solely
responsible for, and shall pay and discharge as and when due, all Taxes,
to the extent allocable to the Management Rights Term, (i) upon or with
respect to the Parking Facilities, or any portion thereof or any interest of
ArenaCo therein or under this Agreement, expressly including any
possessory interest Tax imposed on ArenaCo or any other occupant or
user of the Parking Facilities, (ii) upon or with respect to ArenaCo's
possession, operation, management, maintenance, alteration, repair,
rebuilding, use, occupancy of or employment of personnel in the Parking
Facilities, or any portion thereof, and (iii) on account of any excise, sales,
use, rental, transaction, privilege, or like Taxes now or hereafter levied,
assessed, or imposed against or on account of amounts payable by
ArenaCo under this Agreement. ARENACO ACKNOWLEDGES AND AGREES
THAT A POSSESSORY INTEREST SUBJECT TO PROPERTY TAXATION MAY BE
CREATED BY ENTERING INTO THIS AGREEMENT, AND THAT ARENACO
SHALL BE LIABLE FOR THE PAYMENT OF ANY POSSESSORY INTEREST TAX
AND SHALL BE RESPONSIBLE FOR THE PAYMENT OF ANY TAX ASSOCIATED
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WITH ARENACO'S BUSINESS ON OR USE OF THE PARKING FACILITIES,
INCLUDING POSSESSORY INTEREST AND SALES TAXES.

3.3

(B)

ArenaCo shall have the right, at its sole cost and expense, to contest the
amount, validity, or applicability, in whole or in part, of any Taxes
affecting, against, or attaching to the Parking Facilities or any portion
thereof and allocable to the Term by appropriate proceedings conducted
in good faith and with due diligence.

(C)

Notwithstanding anything to the contrary in this Agreement, ArenaCo
intends to treat the transactions contemplated by this Agreement for
income tax purposes as provided in Section 8.1 of the Comprehensive
Agreement. The City acknowledges and agrees that, unless otherwise
required by Applicable Law, it shall not take any income tax position that
is inconsistent with the intended treatment by ArenaCo described in such
Section; provided, however, that the City is not providing any assurance
that such positions and intended treatment by ArenaCo will be honored
or respected by any taxing or other authority.

Operations and Management. Notwithstanding anything to the contrary in this
Agreement, during the Management Rights Term, the operations and
management of the Parking Facilities shall be performed directly by ArenaCo or
an Affiliate of ArenaCo, or by an unrelated third party management company or
a New Operator; provided, that, in each case, such unrelated third party
management company or New Operator (other than the City) (A) has at least five
years' experience in operating and managing parking facilities of comparable size
and operations (including without limitation technological functionality) to the
Parking Facilities, and (B) has been approved by the City, such approval not to be
unreasonably withheld, conditioned, or delayed. During the Management Rights
Term:
(A)

Generally. ArenaCo shall have the exclusive right to, and shall, operate
and manage, set fees for (and, except as set forth in Section 1.2), shall
have the right to allocate, use, and distribute in its sole and absolute
discretion all revenues with respect to) the Parking Facilities on a 24 hour
per day, year round basis. ArenaCo shall operate and manage the
Parking Facilities in accordance with the Operations Standard.
Notwithstanding anything to the contrary contained herein, the City shall
be responsible at its sole cost and expense for any claims by a third party
against ArenaCo to the extent arising before the Effective Date, but
excluding any claims relating to the continuing presence or absence of
Hazardous Substances or any continuing violations of Environmental
Laws (the "Pre‐Existing Violations").
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(B)

Plaza Operations Agreements. The Parking Facilities are subject to the
Plaza Operations Agreements. ArenaCo shall not take any action that
would constitute, or could reasonably be expected to result in, a violation
of the rights of Macy's West Stores, Inc., an Ohio corporation ("Macy's")
under the Plaza Operations Agreements, unless, and then only to the
extent that, ArenaCo has delivered to the City amendments to the Plaza
Operations Agreements, an agreement, or an estoppel certificate, in any
such case in form and substance reasonably acceptable to the City,
pursuant to which Macy's waives such rights and agrees that such actions
will not constitute a violation of the Plaza Operations Agreements. In
connection with work approved by City under this Agreement, the City
waives any separate rights it has under the Plaza Operations Agreements
to object to such work but not any other rights it has to object to the
work under this Agreement, Applicable Law, or otherwise.

(C)

Permits. ArenaCo shall obtain and maintain (or cause to be obtained and
maintained) all necessary licenses and permits required in connection
with the operation, repair, and management of the Parking Facilities and,
to the extent permitted by Applicable Law, the City shall use
commercially reasonable efforts to expedite the process by which
ArenaCo so obtains and maintains such licenses and permits that are to
be obtained from the City.

(D)

Utilities. Subject to the terms of the other Project Agreements, ArenaCo
shall be solely responsible for furnishing sufficient water, sewer, natural
gas, heat, air‐conditioning, electric, telephone, Internet and other
utilities, hookups, capacities, janitorial services, trash pick‐up, and other
services as are necessary to operate the Parking Facilities.

(E)

Interim Agreement for Management. Concurrently with this Agreement,
the Parties are entering into the Agreement for Interim Parking
Management, attached hereto as Exhibit C (the "Interim Agreement"), to
facilitate the transition of certain of ArenaCo's responsibilities under this
Agreement on an interim basis, whereby the City will operate and
manage the Parking Facilities for ArenaCo. The existence, expiration, or
termination of the Interim Agreement shall not otherwise affect the City's
or ArenaCo's rights or obligations hereunder; provided, the City agrees
that ArenaCo shall not be liable to City under this Agreement for any acts
or omissions of the City (including, without limitation, negligence and
willful misconduct of the City, or its employees, agents, and contractors)
arising under Interim Agreement (including any renewal or replacement
thereof), and the City's performance under the Interim Agreement shall
satisfy ArenaCo's obligations to City hereunder with respect to the
services provided by the City during the term of the Interim Agreement
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(and any renewal or replacement thereof). For the avoidance of doubt, if
ArenaCo is responsible for any obligations that are not covered by the
services provided by the City in the Interim Agreement, ArenaCo shall
remain responsible for such obligations (and the City shall have no
responsibility for such obligations). The Parties acknowledge and agree
that the City Removal Inventory (as such term is defined in the Interim
Agreement) may be removed by the City upon expiration of the Interim
Agreement pursuant to the terms thereof.
(F)

Initial Reconstruction of Parking Facilities. Concurrently with this
Agreement, the parties have entered into the Design and Construction
Agreement. A portion of the Work (as defined in the Design and
Construction Agreement) contemplated by the Design and Construction
Agreement will involve demolition and partial reconstruction of a portion
of the Parking Facilities. Without limiting ArenaCo's obligations in this
Agreement, the Design and Construction Agreement shall govern the
Work (including the insurance requirements referenced therein), and City
shall have no additional notice or approval rights over the Work pursuant
to this Agreement.

(G)

Deferred Maintenance. As of the Effective Date, there are certain
deferred maintenance items associated with the Parking Facilities, as set
forth in that portion of the Walker Parking Consultants Condition
Appraisal and Capex Projects, dated January 2014, for the Parking
Facilities ("Walker Report"). Upon the later to occur of commencement
of the Management Rights Term or six months after the Effective Date,
ArenaCo, at its sole cost and expense, shall commence implementation of
the base repair program identified in the Walker Report ("Base Repair
Program"), and complete the repairs contemplated by the Base Repair
Program within the timelines set forth therein. The Parties acknowledge
and agree that until the repairs identified in the Base Repair Program are
completed, the Parking Facilities will not be in compliance with the
Maintenance and Repair Standard (and are only required to meet such
standard according to the timelines set forth in this Section 3.3(G)).
ArenaCo shall have the right, at its sole cost and expense, to hire an
independent third party parking consultant experienced with the
operations and maintenance of parking facilities of similar size and
operations reasonably acceptable to the Parties to verify the scope and
timing of the Base Repair Program. If the third party parking consultant's
conclusions with respect to the scope or timing of the repairs for the
deferred maintenance are materially different from those set forth in the
Base Repair Program, the Parties shall meet and discuss in good faith any
modifications to the Base Repair Program.
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(H)

Maintenance and Repair Generally. Except as set forth in Section 3.3(G)
above, ArenaCo shall perform routine and regular maintenance and
repairs so as to maintain the Parking Facilities and its fixtures, machinery,
equipment, improvements, and other components in accordance with
the Maintenance and Repair Standard.

(I)

ArenaCo Election of PARCS Integrated or PARCS Matching. To provide
ArenaCo with flexibility in meeting its requirements to remain
Compatible, ArenaCo shall have the ability to implement either PARCS
Integrated or PARCS Matching. During any period after the initial six
month term of the Interim Agreement that the City is subcontracted to
manage day‐to‐day operations of the Parking Facilities (either by renewal
or replacement of the Interim Agreement or otherwise), ArenaCo shall
implement PARCS Integrated. The Parties acknowledge and agree that if
ArenaCo is implementing PARCS Integrated and the City reasonably
determines that it needs to modify PARCS, and such modifications will
affect the Parking Facilities, ArenaCo shall be required to update the
Parking Facilities to ensure that the same remain Compatible. In such
event, the City will coordinate with ArenaCo on the City's bids associated
with the modifications to PARCS to ensure that the Parking Facilities
remain Compatible, and ArenaCo shall be responsible for the costs and
expenses directly attributable to the Parking Facilities, and any additional
modes or add‐ons that serve only the Parking Facilities. In the event that
the Interim Agreement expires or terminates without renewal or
replacement, ArenaCo shall implement PARCS Matching, at its sole cost
and expense.

(J)

Additions and Capital Repairs.
(1)

Subject to Section 3.3(J)(5), ArenaCo shall be solely responsible
for, and shall timely make with reasonable diligence, all Additions
and Capital Repairs required to comply with the Maintenance and
Repair Standard, and other improvements consistent with the
POMA and desired by ArenaCo which ArenaCo reasonably
determines improve the value, operation, useable life, or quality
of the Parking Facilities.

(2)

At least 30 days prior to the first day of each calendar year,
ArenaCo shall provide to the City for the City's review and
approval an annual capital repair plan setting forth all Additions
and Capital Repairs work proposed to be performed in such year,
together with (i) a reasonably detailed summary of all the
Additions and Capital Repairs performed in the then current year
and (ii) a report identifying, in reasonable detail, the variances
ARENA PARKING MANAGEMENT AGREEMENT
8

464 of 885

from the then current annual capital repair plan. The City shall
have the right, without limiting any of its other rights or remedies
set forth in this Agreement, to provide comments and objections
to any annual capital repair plan (including with respect to items
that the City believes must be addressed to ensure compliance
with the Maintenance and Repair Standard) and ArenaCo shall
consider, in good faith implementing such comments. ArenaCo
may update its annual capital repair plan from time to time and
will promptly provide to the City a copy of any updates thereto.
(3)

In addition to the annual capital repair plan described above, not
less than every five years, ArenaCo shall cause an independent
third party parking consultant highly experienced with the
operations and maintenance of parking facilities reasonably
acceptable to the Parties to prepare a five‐year capital repair plan,
which shall be similar to the detail provided in the Walker Report.
The City shall be provided a copy of the report for its review and
approval, which shall not be unreasonably withheld, conditioned,
delayed. Upon the approval of the five‐year capital repair plan by
the Parties, ArenaCo shall complete the repairs contemplated by
the report within the timelines set forth therein.

(4)

ArenaCo shall replace (and not repair) an item if it (i) is
substantially worn out, (ii) has reached the end of its useful life
and is either obsolete or uneconomical to maintain and fails to
perform to original specifications, (iii) is not functioning correctly
and cannot be repaired or cannot be economically repaired or
operated, or (iv) is no longer deemed safe. All replacements shall
be of at least a quality and functionality consistent with the item
being replaced and otherwise comply with the Maintenance and
Repair Standard.

(5)

Except as set forth in Section 3.3(F) above, at least 30 days prior
to commencing any Additions and Capital Repairs Work, ArenaCo
shall provide to the City, for the City's review and comment,
ArenaCo's anticipated schedule for such work and the plans and
specifications therefor as prepared by an engineer or architect
licensed in the State of California. Without limiting the foregoing,
ArenaCo shall not commence any Additions and Capital Repairs
Work if the estimated costs are anticipated to be greater than
$50,000 without the prior written consent of City, which shall not
be unreasonably withheld, conditioned or delayed; provided that
City's prior approval shall not be required for improvements
necessary to comply with 3.3(K) or the Plaza Operating
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Agreements (unless the City's approval is expressly required
thereunder), or the NBA Standards (as defined in the Project
Agreements).

3.4

(K)

Emergency and Repairs. In the event of any Emergency, ArenaCo shall
promptly notify the City of such Emergency, and ArenaCo shall take
whatever steps are necessary to alleviate the Emergency. If ArenaCo or
any of its Affiliates have not promptly made the repairs necessary to
alleviate such Emergency, the City may (but is not obligated to), in
addition to all other rights and remedies available to the City, make the
repairs necessary to alleviate such Emergency. To the extent practicable,
the City shall contact ArenaCo prior to the City taking any action pursuant
to this Section 3.3(K) to discuss the actions to be taken with respect to
the Emergency or such repairs and to attempt to avoid the duplication of
efforts by ArenaCo (and its Affiliates) and the City. ArenaCo shall, within
15 days after written demand from the City, reimburse the City for all
reasonable costs and expenses actually incurred by City and associated
with respect to such Emergency. Nothing in this Agreement shall be
deemed to infringe on or limit the power or duty of the City (including
the police and emergency service powers of the City) to act to provide for
the health, safety, or welfare of the municipality in an emergency
situation.

(L)

Security. Subject to the City's obligations under Section 4.7 of the Arena
Agreement, ArenaCo shall be responsible for, and pay for all costs
associated with, maintaining and ensuring at all times public order and
safety and security of the Parking Facilities in a manner that is consistent
with the level of safety and security of parking facilities of comparable
size and operations to the Parking Facilities.

City's Access Rights. ArenaCo shall permit the City or its authorized agents or
representatives (including without limitation third party parking consultant) to
enter the Parking Facilities at all reasonable times with reasonable prior notice
(not less than 1 Business Day except in case of emergency) for the purposes of
(A) inspecting the Parking Facilities and ArenaCo's compliance with the terms
and conditions of this Agreement, and (B) during the last 36 months of the
Management Rights Term, showing the Parking Facilities to other Persons who
have indicated an interest in operating the Parking Facilities for the City upon
expiration of the Management Rights Term; provided, however, that any such
entry shall be conducted in such a manner as to minimize interference with the
Parking Facilities operations. For clarification, nothing contained in this
Section 3.4 or in any other provision of this Agreement shall be deemed to
infringe on or limit the power or duty of the City (including the police and
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emergency service powers of the City) to act to provide for the health, safety, or
welfare of the municipality in an emergency situation.
4.

Audit Rights. Subject to Applicable Law, the City's sole right to audit parking revenues is
as set forth in the Arena Agreement.

5.

Assignment
5.1

Assignment. Subject to Section 5.2, neither Party shall make or enter into an
Assignment of this Agreement without the prior written consent of the other
Party, not to be unreasonably withheld, conditioned, or delayed. With respect
to ArenaCo, an Assignment of this Agreement includes any change in the control
of ArenaCo, where "control" means the possession, directly or indirectly, of the
power to direct the management and policies of ArenaCo through the ownership
or control of voting securities. In connection with any Assignment of this
Agreement by ArenaCo (whether or not the City's consent is required therefor),
ArenaCo shall provide the City with notice of such Assignment and all
information reasonably requested by the City that relates to the ability of the
assignee to satisfy the obligations of ArenaCo under this Agreement and, if such
Assignment satisfies one of the conditions set forth in Section 5.2, all information
reasonably requested by the City to confirm that such condition has been
satisfied (provided, that if an Assignment of this Agreement is made pursuant to
Section 5.2(D), then such information requested by the City shall be limited to
evidence that an acquisition or change in control of the Team has occurred).

5.2

Permitted Assignments. The following Assignments shall be permitted without
the consent of any Party:
(A)

A Party may make an Assignment of this Agreement to any Affiliate of
such Party, provided that such Affiliate shall agree to be bound by all of
the terms and conditions of this Agreement;

(B)

ArenaCo may delegate its rights or obligations with respect to the Parking
Facilities in accordance with Section 1.1(C); and

(C)

Subject to Section 13, ArenaCo may pledge, grant a security interest in,
encumber, or collaterally assign its interest in this Agreement or the
equity interests in ArenaCo to secure indebtedness for borrowed money
of ArenaCo; and

(D)

ArenaCo may make an Assignment of this Agreement to any Person (or
an Affiliate thereof) that acquires, or obtains control of, the Team with
the approval of the NBA.
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5.3

Contrary Assignments Void. Any Assignment of this Agreement made contrary
to this Section 5 is void.

5.4

Fee Mortgages. The City shall not mortgage or otherwise encumber the City's
Fee Estate with any mortgage, deed of trust, security deed, deed to secure debt,
or any other similar instrument or agreement constituting a lien upon, or
similarly encumbering, the Fee Estate. For the avoidance of doubt, the Parties
acknowledge and agree that this Section 5.4 does not restrict the City's right to
grant leasehold interests with respect to the Parking Facilities in connection with
any refinancing of the 1997 Bonds (as defined in the Comprehensive Agreement)
as contemplated by Section 1.2 of the Comprehensive Agreement; provided,
however, that in such event the Parties shall cause the execution, delivery, and
recordation of appropriate SNDAs (as defined in the Arena Agreement) similar to
those contemplated by Section 1.1(F) of the Arena Agreement.

5.5

Permitted Licenses. ArenaCo shall have the right to issue licenses and other
contracts for parking spaces or portions of the Parking Facilities in its sole
discretion and without the prior consent of the City provided such licenses and
other contracts are consistent with the terms of the POMA, and do not survive
the Term. Notwithstanding the foregoing, ArenaCo shall not enter into any
license or other occupancy agreements (including those contemplated by
Section 1.1(C)) in a manner that circumvents the restrictions on Assignments set
forth in this Section 5. By way of example, a license of all or substantially all of
the Parking Land or the Parking Facilities for of all or substantially all of the then
remaining Term will be deemed to be an Assignment of this Agreement and will
be subject to the restrictions on Assignments set forth herein. Notwithstanding
any licenses or other occupancy agreements, ArenaCo shall at all times remain
liable for the performance of all of the covenants and agreements under this
Agreement due on ArenaCo's part to be so performed.

6.

Insurance. During the Management Rights Term, ArenaCo, at ArenaCo's sole cost and
expense, shall comply with the insurance requirements attached hereto as Exhibit B and
made a part hereof, as the same may be revised in writing by mutual consent of the
Parties from time to time.

7.

Damage or Destruction; Condemnation
7.1

Damage; Repair Obligation. In the event of damage to or destruction of the
Parking Facilities, this Agreement shall remain in full force and effect and
ArenaCo shall repair and restore the Parking Facilities, as applicable, to the
Required Restoration Condition as soon as possible after the date of the damage
or destruction, and in any event within 24 months after the date of the damage
or destruction (which time shall be extended by such reasonable time as is
commensurate with any reasonable delays due to Force Majeure Events,
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adjustment or recovery of insurance, preparation of plans and specifications,
bidding of contracts, the impact of any repairs and restoration with respect to
any neighboring properties (including, without limitation, the Arena) and
obtaining the necessary approvals from the City). In connection therewith, (i)
the City shall have the right to review and approve (which approval shall not be
unreasonably withheld, conditions, or delayed) all construction plans for such
repair and restoration and to participate in the design and construction process
to ensure that the reconstructed Parking Facilities will comply with the
Operations Standard and the Maintenance and Repair Standard, and (ii) ArenaCo
shall not approve any material changes in any material aspect of the Parking
Facilities as originally constructed without the City's prior written approval,
which shall not be unreasonably withheld, conditioned, or delayed.
7.2

Insurance Proceeds. Any insurance proceeds paid under any property insurance
for the Parking Facilities required to be maintained pursuant to Section 6 as a
result of damage or destruction of the Parking Facilities shall be allocated and
distributed (i) first, for the repair or restoration of the Parking Facilities pursuant
to the provisions of Section 7.1, and (ii) then, the remainder to ArenaCo subject
to the rights of ArenaCo Lender under any Security Interest.

7.3

Condemnation.
(A)

Total Condemnation. In the event of any Condemnation Action, other
than a temporary taking, that prevents the use of any portion of the
Parking Facilities to the extent that the operations of ArenaCo or its
Affiliates shall be materially impaired, in the reasonable judgment of
ArenaCo, then ArenaCo shall have the right to terminate this Agreement
by delivering written notice to the City within 90 days after the
Condemnation Action becomes final (including all applicable appeals). If
this Agreement is so terminated, any such termination shall be without
penalty to ArenaCo or the City.

(B)

Partial Condemnation. If ArenaCo does not have a right to terminate this
Agreement as a result of a Condemnation Action or elects not to do so,
ArenaCo will use commercially reasonable efforts to, at no cost to City, as
promptly as practicable and in any event within 12 months after such
Condemnation Action, repair and restore any damage to the Parking
Facilities resulting from such Condemnation Action to the Required
Restoration Condition (which time shall be extended by such reasonable
time as is commensurate with any reasonable delays due to Force
Majeure Events, adjustment or recovery of insurance, preparation of
plans and specifications, bidding of contracts, and obtaining the
necessary approvals from the City).
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(C)

7.4

Proceedings. To the maximum extent permitted by Applicable Law,
ArenaCo and the City each shall have the right, at its own expense, to
appear in any Condemnation Action and to participate in any and all
hearings, trials, and appeals relating thereto even if this Agreement has
been terminated. Each ArenaCo Lender shall also be entitled to appear
and participate in any Condemnation Action and in any and all hearings,
trials, and appeals relating thereto even if this Agreement has been
terminated. Neither Party shall settle or compromise any right of the
other Party to receive a Condemnation Award without the prior written
consent of the other Party (and, with respect to ArenaCo's rights, the
prior written consent of each ArenaCo Lender). Subject to the other
provisions of this Section 7.3, in any Condemnation Action ArenaCo and
the City shall each have the right to assert a claim for any Condemnation
Awards for (i) the value of Parking Facilities and the Parking Land, (ii) the
loss in value of its rights under this Agreement as if this Agreement had
not terminated, and (iii) any other damages to which the City or ArenaCo,
as applicable, may be entitled under Applicable Law.

Condemnation Award. Any Condemnation Awards awarded to either or both of
City and ArenaCo shall be allocated and distributed as follows (notwithstanding
any allocations of the Condemnation Awards made by the applicable
Governmental Authority):
(A)

Agreement Terminated. If this Agreement is terminated pursuant to the
provisions of Section 7.3, (i) first, to the ArenaCo Lenders and the
Mezzanine Lenders to pay the outstanding amounts of the Security
Interests, and the Mezzanine Financing, respectively, and (ii) second, the
remainder to the City.

(B)

Agreement Not Terminated. If this Agreement is not terminated
pursuant to the provisions of Section 7.3, (i) first, to the ArenaCo Lenders
and the Mezzanine Lenders to resolve any impairment of their security,
respectively, (ii) second, to pay for costs to repair and restore the Parking
Facilities pursuant to the provisions of Section 7.3, and (iii) third, to the
Parties pursuant to any allocations of the Condemnation Awards
between the Parties made by the applicable Governmental Authority.

7.5

Prompt Notice. If either Party becomes aware of any damage or destruction of
the Parking Land or the Parking Facilities, or any actual, contemplated, or
threatened Condemnation Action, then such Party shall promptly notify the
other Party and the ArenaCo Lender.

7.6

Survival. This Section 7 survives the expiration or earlier termination of this
Agreement, but only insofar as such provisions relate to any damage or
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destruction of the Parking Facilities (or insurance proceeds therefrom) or
Condemnation Action (or Condemnation Award therefrom) that arose prior to
the expiration or earlier termination of this Agreement.
8.

Representations, Warranties, and Covenants
8.1

8.2

Representations and Warranties of ArenaCo. ArenaCo represents and warrants
to the City that, as of the Effective Date:
(A)

Organization. ArenaCo is a limited liability company duly organized and
validly existing under the laws of the State of Delaware. ArenaCo has all
requisite power and authority to enter into this Agreement.

(B)

Authorization; No Violation. The execution, delivery and performance by
ArenaCo of this Agreement have been duly authorized by all necessary
action, will not violate the organizational documents of ArenaCo and will
not result in the breach of, or constitute a default under, any material
agreement to which ArenaCo is a party or by which ArenaCo or its
material assets may be bound or affected. This Agreement has been duly
executed and delivered by ArenaCo and constitutes valid and binding
obligations of ArenaCo.

(C)

No Conflicts. This Agreement is not prohibited by and does not conflict
with any judgments or decrees to which ArenaCo is a party or is
otherwise subject.

(D)

Litigation. No suit is pending or, to the knowledge of ArenaCo,
threatened against ArenaCo that could reasonably be expected to have a
material adverse effect upon ArenaCo's performance under this
Agreement or the financial condition or business of ArenaCo. There are
no outstanding judgments against ArenaCo that would have a material
adverse effect upon its assets, properties, or franchises.

(E)

No Broker's Fees or Commissions. ArenaCo has not incurred or created
any liabilities or claims for broker's commissions or finder's fees in
connection with the negotiation, execution or delivery of this Agreement.

Representations and Warranties of the City. The City represents and warrants
to ArenaCo that, as of the Effective Date:
(A)

Organization. The City is a municipal corporation duly organized and
validly existing under the laws of the State of California. The City has all
requisite power and authority to enter into this Agreement.
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8.3

(B)

Authorization; No Violation. The execution, delivery, and performance by
the City of this Agreement have been duly authorized by all necessary
action, will not violate the organizational documents of the City and will
not result in the breach of, or constitute a default under, any material
agreement to which the City is a party or by which the City or its material
assets may be bound or affected. This Agreement has been duly
executed and delivered by the City and constitutes valid and binding
obligations of the City.

(C)

No Conflicts. This Agreement is not prohibited by and does not conflict
with any judgments or decrees to which the City is a party or is otherwise
subject.

(D)

Litigation. No suit is pending or, to the knowledge of the City, threatened
against the City that could reasonably be expected to have a material
adverse effect upon the City's performance under this Agreement, the
Parking Land, the Parking Facilities, or the financial condition or business
of the City other than as set forth on Schedule 8.2(D). There are no
outstanding judgments against the City that would have a material
adverse effect upon the Parking Facilities, the Parking Land, or the City's
ability to perform its obligations under this Agreement.

(E)

No Broker's Fees or Commissions. The City has not incurred or created
any liabilities or claims for broker's commissions or finder's fees in
connection with the negotiation, execution, or delivery of this
Agreement.

Mutual Covenants. Commencing with the Effective Date, each Party covenants
and agrees to the other Party as follows:
(A)

Additional Documents and Approval. Each Party, whenever and as often
as it shall be reasonably requested to do so by the other Party, shall
execute or cause to be executed any further documents, take any further
actions, and grant any further approvals as may be necessary in order to
consummate the transactions provided for in this Agreement.

(B)

Notice of Matters. Should ArenaCo or the City receive knowledge about
any matter that may constitute a breach of any of its representations,
warranties, or covenants set forth in this Agreement, it shall promptly
notify the other Party of the same in writing.
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9.

Default and Remedies
9.1

9.2

ArenaCo Default. Each of the following events will, unless otherwise expressly
agreed by the City in writing, constitute an "ArenaCo Default" under this
Agreement:
(A)

Any failure by ArenaCo to pay the Annual Fee within 15 days after receipt
of written notice from the City of failure to pay such Annual Fee when
due.

(B)

ArenaCo materially breaches or fails to comply with any material
provision of this Agreement applicable to ArenaCo other than the
obligation to pay the Annual Fee, and such breach or noncompliance
continues for a period of 60 days after written notice thereof by the City
to ArenaCo; or, if such breach or noncompliance cannot reasonably be
cured within such 60‐day period, ArenaCo does not commence to cure
such breach or noncompliance within such 60‐day period or, after
commencing to cure such breach or noncompliance, does not thereafter
pursue such cure in good faith to completion.

(C)

Except as otherwise permitted under Section 13, the Management Rights
are taken upon execution or by other process of law attached against
ArenaCo, or is subject to any attachment by any creditor or claimant
against ArenaCo and such attachment is not discharged or disposed of
within 90 days after levy.

(D)

ArenaCo files a petition in bankruptcy or insolvency, or for reorganization
or arrangement under any Applicable Laws related to bankruptcy or
insolvency, or voluntarily takes advantage of any such Applicable Laws by
answer or otherwise, or dissolves or makes a general assignment for the
benefit of creditors, or involuntary proceedings under any such
Applicable Laws or for the dissolution of ArenaCo are instituted against
ArenaCo, or a receiver or trustee is appointed for all or substantially all of
ArenaCo's property, and such involuntary proceedings are not dismissed
or such receivership or trusteeship vacated within 90 days after such
institution or appointment.

City's Remedies. If any ArenaCo Default occurs, the City shall have the right, at
the City's election, subject to the rights of ArenaCo Lenders, if any, under Section
13, to exercise any one or more of the remedies described below. Exercise of
any of such remedies shall not prevent the concurrent or subsequent exercise of
any other remedy provided for in this Agreement or otherwise available to the
City at law or in equity, except as otherwise expressly stated in this Agreement.
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(A)

The City may, at the City's option but without obligation to do so, and
without releasing ArenaCo from any obligations under this Agreement,
make any payment or take any action as the City deems necessary or
desirable to cure any ArenaCo Default in such manner and to such extent
as the City in good faith deems necessary or desirable. ArenaCo shall pay
the City, upon demand, all reasonable advances, costs, and expenses of
the City in connection with making any such payment or taking any such
action, including reasonable attorneys' fees, together with interest on all
such amounts at the Default Rate from the date of payment of any such
advances, costs, and expenses by the City.

(B)

The City may sue ArenaCo for and obtain damages, specific performance,
other equitable relief, or any combination of the foregoing; provided,
however, that the City may not terminate this Agreement for an ArenaCo
Default except as provided in Section 9.2(C).

(C)

If the City prevails on any suit brought under Section 9.2(B), obtains a
judgment for damages, specific performance, other equitable relief, or
any combination of the foregoing, and ArenaCo either (i) fails to pay such
damages within ten days after such judgment (including all applicable
appeals thereto) becomes final, or (ii) fails to otherwise comply with such
judgment within the time periods set forth therein or, if no time periods
are set forth therein, within a reasonable period of time after such
judgment (including all applicable appeals thereto) becomes final but,
subject to Force Majeure Events, in no event more than 120 days after
such judgment (including all applicable appeals thereto) becomes final,
then the City may, by written notice to ArenaCo and the ArenaCo Lender,
(x) terminate this Agreement, which termination shall be effective on the
date specified in such notice (which date may not be earlier than 30 days
after the date of such notice or, if such notice is given during, or within 30
days prior to the commencement of, a Basketball Season (as defined in
the Team Agreement), ten Business Days after the end of such Basketball
Season), and following receipt of such notice, ArenaCo shall vacate the
Parking Facilities on or before the effective date thereof, failing which,
the City may institute dispossessory proceedings, or (y) if the ArenaCo
Default for which the judgment was obtained relates to a material breach
of Section 3.3 by ArenaCo, the City may, at the City's option, require
ArenaCo to engage a new management company to operate and manage
the Parking Facilities, which management company must (1) have at least
five years' experience in operating and managing parking facilities of
comparable size and operations (including without limitation
technological functionality) to the Parking Facilities and (2) be approved
by the City and the Arena Lender (such approval not to be unreasonably
withheld, conditioned, or delayed).
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9.3

City Event of Default. Unless otherwise expressly agreed by ArenaCo in writing,
it shall be a "City Event of Default" under this Agreement if the City materially
breaches or fails to comply with any material provision of this Agreement
applicable to the City, and such breach or noncompliance continues for a period
of 60 days after written notice thereof by ArenaCo to the City; or, if such breach
or noncompliance cannot reasonably be cured within such 60‐day period, the
City does not commence to cure such breach or noncompliance within such 60‐
day period or, after commencing to cure such breach or noncompliance, does
not thereafter pursue such cure in good faith to completion.

9.4

ArenaCo's Remedies. If any City Event of Default occurs, ArenaCo shall have the
right, at ArenaCo's election, subject to the rights of ArenaCo Lenders, if any,
under Section 13, to exercise any one or more of the remedies described below.
Exercise of any of such remedies shall not prevent the concurrent or subsequent
exercise of any other remedy provided for in this Agreement or otherwise
available to ArenaCo at law or in equity, except as otherwise expressly stated in
this Agreement.
(A)

ArenaCo may, at ArenaCo's option but without obligation to do so, and
without releasing the City from any obligations under this Agreement,
make any payment or take any action as ArenaCo deems necessary or
desirable to cure any City Event of Default in such manner and to such
extent as ArenaCo in good faith deems necessary or desirable. The City
shall pay ArenaCo, upon demand, all reasonable advances, costs, and
expenses of ArenaCo in connection with making any such payment or
taking any such action, including reasonable attorneys' fees, together
with interest on all such amounts at the Default Rate from the date of
payment of any such advances, costs, and expenses by ArenaCo.

(B)

ArenaCo may sue the City for and obtain damages, specific performance,
other equitable relief, or any combination of the foregoing; provided,
however, that ArenaCo may not terminate this Agreement for a City
Event of Default, except as provided in Section 9.4(D).

(C)

If ArenaCo prevails on any suit brought under Section 9.4(B), obtains a
judgment for damages, and the City fails to pay such damages within ten
days after such judgment (including all applicable appeals thereto)
becomes final, then ArenaCo may off‐set the amount of such unpaid
judgment against the next installment(s) of the Annual Fee payable under
this Agreement and the Arena Agreement until such judgment has been
paid in full.

(D)

If ArenaCo prevails on any suit brought under Section 9.4(B) with respect
to a material breach of the City's grant of rights to ArenaCo to use the
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Parking Facilities as provided in this Agreement (including a breach of the
City's obligation set forth in the second sentence of Section 1.3(B)),
obtains a judgment for specific performance and the City fails to comply
with such judgment within the time periods set forth therein or, if no
time periods are set forth therein, within a reasonable period of time
after such judgment (including all applicable appeals thereto) becomes
final but, subject to Force Majeure Events, in no event more than 120
days after such judgment (including all applicable appeals thereto)
becomes final, ArenaCo may, subject to the rights of ArenaCo Lender, if
any, terminate this Agreement by written notice to the City, which
termination shall be effective on the date specified in such notice (but
not less than 30 days after the date of such notice).
9.5

10.

Waiver. The Parties hereby waive any and all rights to consequential, punitive,
or exemplary damages for an ArenaCo Default or a City Event of Default, as the
case may be.

Title; Surrender
10.1

Title. ArenaCo acknowledges and agrees that, upon the Management Rights
Commencement Date and for the remainder of the Management Rights Term,
the City will own and have title (free and clear of any liens, encumbrances, or
security interests, other than those matters of record affecting the Parking
Facilities as of the Effective Date and such additional matters as described in
Project Agreements) to the Parking Land, the Parking Facilities, and all
improvements that are now or hereafter permanently fixed to the Parking Land
or to the Parking Facilities, notwithstanding the fact that the same may have
been, or may be, as appropriate, acquired, financed, installed or placed on the
Parking Land or in Parking Facilities by ArenaCo.

10.2

Surrender. During the last year of the Term, ArenaCo and City shall coordinate
and cooperate such that (A) without limiting ArenaCo's obligations with respect
to the Parking Facilities in this Agreement, the Parking Facilities remain fully
operational during such year, and (B) City has reasonable access and rights to
make modifications to the Parking Facilities to prepare for taking over operations
immediately upon the Expiration Date. During the year prior to the last year of
the Term, City and ArenaCo shall (at their shared cost) hire an experienced
parking professional reasonably acceptable to the Parties to assess the Parking
Facilities and recommend any modifications, repairs, replacements, or upgrades
(the "ArenaCo Surrender Obligations") necessary to provide at least five years of
useful life following the Expiration Date to all such facilities. ArenaCo shall
perform all ArenaCo Surrender Upgrades during the last year of the Term at its
own cost and expense. All modifications, repairs, replacements, or upgrades
that are not ArenaCo Surrender Obligations, and that are either (A) required to
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make the Parking Facilities compatible with the City's then‐current parking
operations because ArenaCo is implementing PARCS Matching; or (B) desired by
City, shall be performed by ArenaCo (at ArenaCo's option) or City during the last
year of the Term, at the City's sole cost and expense. Upon the Expiration Date,
ArenaCo shall peaceably and quietly leave, surrender, and yield to the City (i) the
Parking Land and the Parking Facilities, free of tenancies, in a reasonably clean
condition, normal wear and tear excepted, and free of debris and otherwise in
the condition required under this Agreement (including the requirements of
Section 3.3; it being understood that, if ArenaCo is then‐currently implementing
PARCS Integrated, and the Parking Facilities are connected to and fully
interfacing with PARCS consistent with other City parking facilities, upon the
expiration of the Term, the Parking Facilities shall remain PARCS Integrated, (ii)
all keys and codes for the Parking Facilities, and (iii) all plans and specifications,
operating manuals, computer programs and software, and other personal
property, tangible or intangible, used in connection with the operation or
management of the Parking Facilities or the systems within the Parking Facilities
(to the extent, in the case of any third party's personal property, the same are in
the possession or control of ArenaCo or any of its Affiliates). Without limiting
the foregoing, if at any time during the Term ArenaCo implemented PARCS
Matching (or otherwise installed fiber optic or other communications facilities to
connect the Parking Facilities independent of the City's systems), unless
otherwise determined by the City, such facilities shall remain in place and shall
become the property of City upon the Expiration Date. ArenaCo shall remove or
cause to be removed at or prior to the Expiration Date any personal property of
ArenaCo or any of ArenaCo's sublicensees to the extent the same are not used in
connection with the operation or management of the Parking Facilities or the
systems within the Parking Facilities, and shall repair, at ArenaCo's sole cost and
expense, any damage to the Parking Facilities or the Parking Land caused by
ArenaCo's removal of such personal property. To the extent ArenaCo fails to
surrender the Parking Land and the Parking Facilities to the City in the condition
required by this Section 10.2, the City shall have the right (in addition to all other
rights and remedies under this Agreement), but not the obligation, to put the
Parking Land and the Parking Facilities in such condition and ArenaCo shall
reimburse the City promptly upon demand for any costs incurred by the City
with respect thereto (including any costs incurred by the City with respect to
removal, transportation, or storage of abandoned items of personal property).
10.3

Other Agreements. The City acknowledges that it shall assume the rights,
responsibilities, and obligations of ArenaCo under the POMA following the
expiration or termination of this Agreement, and therefore ArenaCo shall not
enter into any agreements for the Parking Facilities pursuant to this Agreement
that would extend beyond the Term without City's prior written consent and
approval. The City and ArenaCo acknowledge that in connection with the further
development of the areas adjacent to the Arena, certain development uses may
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require the grant of long term parking rights (such as for hotels and residences),
and that the City may approve (or disapprove) such long term rights and
agreements in connection with those development projects by ArenaCo or its
Affiliates, provided that nothing herein shall alter limit the City's rights of review
and approval under Applicable Law or powers or duties of the City (including the
police powers of the City).
11.

Indemnification
11.1

ArenaCo. To the extent permitted by Applicable Law, ArenaCo agrees to
indemnify and hold harmless the City and its officers, agents, and employees
from and against any and all liabilities, damages, suits, claims, and judgments of
any nature (including reasonable attorneys' fees and expenses) ("Losses") arising
from or in connection with ArenaCo's, or ArenaCo's Affiliates, or their respective
agents', contractors', employees', licensees', or invitees', use of the Parking
Facilities and the Parking Land, except (A) to the extent such Losses arise from
matters for which the City is required to indemnify ArenaCo pursuant to Section
11.2, (B) if such Losses were caused by the sole negligence of the City, or (C) any
Losses for which the City is required to indemnify ArenaCo in the Interim
Agreement.

11.2

The City. To the extent permitted by Applicable Law, the City agrees to
indemnify and hold harmless ArenaCo, its Affiliates and their owners, its officers,
agents, and employees from and against any and all Losses arising from or in
connection with (A) City's gross negligence or willful misconduct; and (B) Pre‐
Existing Violations.

11.3

Procedures. If any Person that is entitled to indemnification for Losses under
this Section 11 (the "Indemnitee") discovers or has actual notice of such Losses,
the Indemnitee shall, within 20 days, notify (or cause to be notified) the Party
that is liable therefor under this Section 11 (the "Indemnifying Party") in writing
thereof together with a statement of such information respecting such matter as
the Indemnitee then has; provided, however, the failure to notify the
Indemnifying Party shall not relieve the Indemnifying Party from any liability that
it may have to the Indemnitee except and solely to the extent that such failure or
delay in notification shall have adversely affected the Indemnifying Party's ability
to defend against, settle, or satisfy any such Losses. The Indemnifying Party shall
be entitled, at its cost and expense, to appoint counsel ("Defense Counsel") to
defend any such Losses by all appropriate legal proceedings provided the
Indemnifying Party shall have first notified the Indemnitee of the Indemnifying
Party's intention to do so within 20 days after the Indemnifying Party's receipt of
such notice from the Indemnitee. If the Indemnitee elects to join in any defense
of Losses (which shall be at the Indemnitee's sole cost and expense), the
Indemnifying Party shall have full authority to determine all action to be taken
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with respect thereto. If, after such opportunity, the Indemnifying Party elects
not to defend such Losses, the Indemnitee shall have the right to appoint
Defense Counsel to conduct the defense of such Losses in good faith, which
defense will be vigorously and diligently prosecuted by the Indemnitee to a final
conclusion or, with the consent of the Indemnifying Party (which shall not be
unreasonably withheld, conditioned, or delayed), settlement, and the
Indemnifying Party shall be bound by such final conclusion or approved
settlement. If required by the Indemnifying Party, the Indemnitee shall
cooperate fully with the Indemnifying Party and the Indemnifying Party's
attorneys in contesting any such Losses or, if appropriate, in making any
counterclaim or cross complaint against the Person asserting the Losses against
the Indemnitee, but the Indemnifying Party will reimburse the Indemnitee for
any expenses incurred by the Indemnitee in so cooperating. The Indemnifying
Party shall pay to the Indemnitee in cash all amounts to which the Indemnitee
may become entitled by reason of the provisions of this Section 11, such
payment to be made within 30 days after such amounts are finally determined
either by mutual agreement or by non‐appealable judgment of a court of
competent jurisdiction. Notwithstanding that the Indemnifying Party is actively
conducting a defense or contest of any Losses against the Indemnitee, such
Losses may be settled, compromised or paid by the Indemnitee without the
consent of the Indemnifying Party; provided, however, that if such action is
taken without the Indemnifying Party's consent, the Indemnifying Party's
obligations with respect thereto shall be terminated, and the Indemnifying Party
shall have no obligation to the Indemnitee. If the Indemnifying Party elects to
defend such Losses, the Indemnifying Party shall have the right to conduct the
defense of such Losses in good faith and settle the Losses in good faith without
the prior consent of the Indemnitee so long as such settlement or compromise
(A) does not cause the Indemnitee to incur any present or future material cost,
expense, obligation or liability of any kind or nature, (B) does not require any
admission or action or forbearance from action by the Indemnitee, and (C) the
Indemnitee is released from all Losses.
11.4

12.

Procedures. The obligations contained in this Section 11 will survive the
expiration or earlier termination of this Agreement but only with respect to an
event that may give rise to Losses that occur prior to such termination.

Estoppel Certificate; Memorandum of Agreement
12.1

Estoppel Certificate. Each of the Parties shall, upon the reasonable request of
the other (or any current or prospective source of financing for the City,
ArenaCo, or any of their Affiliates or any transferee or assignee), and in each
case within ten Business Days after the other Party has requested it, execute and
deliver to the appropriate Persons a certificate in recordable form stating:
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12.2

13.

(A)

That this Agreement is unmodified and is in full force and effect (or, if
there have been modifications, that this Agreement is in full force and
effect as modified and stating the modifications or, if this Agreement is
not in full force and effect, that such is the case);

(B)

That, to the knowledge of the Party providing the certificate, there are no
defaults by it or the other Party under this Agreement (or specifying each
such default as to which it may have knowledge);

(C)

The Effective Date, the Management Rights Commencement Date, and
the then‐current Expiration Date;

(D)

The date(s) to which any financial obligation of the Party has been paid
under this Agreement;

(E)

To the knowledge of the Party providing the certificate, whether there
are any counterclaims against the enforcement of any Party's obligations
under this Agreement; and

(F)

Any other matters reasonably requested.

Memorandum of Agreement. At any time ArenaCo may cause a memorandum
of this Agreement or any amendment hereto to be recorded in the recorder's
office for the County of Sacramento and the Parties shall each pay and discharge
fifty percent (50%) of costs, fees, and taxes in connection therewith. The form of
such memorandum (and any amendment thereto in the event that this
Agreement is amended) shall be subject to the approval of the City (not to be
unreasonably withheld, conditioned, or delayed) prior to the recordation
thereof, and the City shall sign such memorandum when so requested by
ArenaCo.

Security Interests
13.1

Right to Obtain Security Interests. Notwithstanding anything to the contrary
contained in this Agreement, ArenaCo shall have the right, without the City's
consent, to execute and deliver one or more Security Interests encumbering
ArenaCo's interest in this Agreement ("Management Rights") or the direct or
indirect ownership interests in ArenaCo at any time and from time to time
provided that (A) no such Security Interest shall encumber the Fee Estate, (B) the
proceeds from the debt secured by such Security Interest specifically intended
for the Parking Facilities will not be used for purposes other than the negotiation
of all Project Agreements, the design, development, construction, financing,
management, maintenance, repair, replacement, leasing, or operation of the
Parking Facilities, and (C) each ArenaCo Lender must be an Institutional Lender.
The City shall not be required to join in or subordinate the Fee Estate to any
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Security Interest and no such Security Interest shall extend to or affect the Fee
Estate. Each Security Interest shall provide that the ArenaCo Lender shall send
to the City copies of all notices of default sent to ArenaCo in connection with the
Security Interest or the debt secured thereby, provided that the failure to
provide any such notice shall not affect the validity of the notice as against
ArenaCo.
13.2

Effect of a Security Interest. Notwithstanding anything to the contrary in this
Agreement, ArenaCo's making of a Security Interest shall not be deemed to
constitute an Assignment of the Management Rights, nor shall any ArenaCo
Lender, as such, or in the exercise of its rights under this Agreement, be deemed
to be an assignee or transferee of a lender in possession of the Management
Rights so as to require such ArenaCo Lender, as such, to assume or otherwise be
obligated to perform any of ArenaCo's obligations under this Agreement except
when, and then only for so long as, such ArenaCo Lender has acquired ownership
and possession of the Management Rights pursuant to a Foreclosure Event (as
distinct from its rights under this Agreement to cure defaults or exercise
ArenaCo Lender's Cure Rights). No ArenaCo Lender (or other Person acquiring
the Management Rights pursuant to a Foreclosure Event) shall have any liability
beyond its interest in this Agreement nor shall ArenaCo Lender (or any person
acquiring the Management Rights pursuant to a Foreclosure Event under a
Security Interest) be liable under this Agreement unless and until such time as it
becomes the owner of the Management Rights. Without further notice to or
consent from the City, the City recognizes and agrees that a ArenaCo Lender may
acquire directly, or may cause its assignee, nominee, or designee to acquire, the
Management Rights through a Foreclosure Event and such party shall enjoy all
the rights and protections granted to ArenaCo Lender under this Agreement with
the same force and effect as if such party were the ArenaCo Lender itself.

13.3

Foreclosure; Further Assignment. Notwithstanding anything to the contrary in
this Agreement, any Foreclosure Event, or any exercise of rights or remedies
under any Security Interest, shall not be deemed to violate this Agreement or
require the consent of the City. If a ArenaCo Lender or a successor or assignee of
a ArenaCo Lender, or an Affiliate thereof acquires ArenaCo's Management Rights
following a Foreclosure Event, or if a ArenaCo Lender or a successor or assignee
of a ArenaCo Lender, or an Affiliate thereof enters into a New Agreement, such
ArenaCo Lender or successor or assignee of a ArenaCo Lender, or an Affiliate
thereof, successor, assign or Affiliate of ArenaCo Lender shall enjoy all of the
rights and protections granted to ArenaCo Lender under this Agreement with the
same force and effect as if such successor, assign or Affiliate were the ArenaCo
Lender itself and may thereafter assign or transfer this Agreement or such New
Agreement without prior notice to or consent of the City's, provided the
assignee or transferee expressly agrees in writing to assume and to perform all
of the obligations under this Agreement or such New Agreement, as the case
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may be, from and after the effective date of such assignment or transfer. No
ArenaCo Lender (or person acquiring the Management Rights pursuant to a
Foreclosure Event under a Security Interest) shall have any liability beyond its
interest in this Agreement nor shall ArenaCo Lender (or person acquiring the
Management Rights pursuant to a Foreclosure Event under a Security Interest)
be liable under this Agreement unless and until such time as it becomes, and
then only for so long as it remains, the owner of the Management Rights.
13.4

Notice of Security Interests. Promptly after ArenaCo enters into any Security
Interest, ArenaCo shall request the ArenaCo Lender thereunder to deliver to the
City a true and correct copy of the Security Interest together with written
notification specifying the name and address of the ArenaCo Lender. Such
ArenaCo Lender shall be entitled to all the rights and protections of a ArenaCo
Lender under this Agreement (as against both the City and any successor holder
of the Fee Estate) from and after (and only from and after) such date as the City
receives the foregoing materials. The City agrees to acknowledge to ArenaCo
and such ArenaCo Lender the City's receipt of any such materials and, following
notification thereof, notice of any Assignment of such Security Interest and to
confirm that such ArenaCo Lender is or will be, upon closing of its financing or its
acquisition of an existing Security Interest, entitled to all of the rights and
protections granted to ArenaCo Lender under this Agreement with the same
force and effect as if such successor, assign or Affiliate were the ArenaCo Lender
itself, in this Agreement, including after any premature termination of this
Agreement. If the City has received notice of any Security Interest, then such
notice shall automatically bind the City's successors and assigns.

13.5

Modifications Required by ArenaCo Lender. If, in connection with obtaining,
continuing, or renewing any financing for which the Management Rights, or the
direct or indirect equity interests in ArenaCo, represents collateral in whole or in
part, the ArenaCo Lender requires any modifications of this Agreement as a
condition to such financing, then the City shall, at ArenaCo's or such ArenaCo
Lender's request, promptly consider any such modifications in good faith. If such
modifications do not (A) modify the Annual Fee or the Term, or (B) lessen the
City's rights or increase the City's obligations under this Agreement by more than
a de minimis amount in the reasonable judgment of the City, then the City shall
execute and deliver to ArenaCo an amendment to this Agreement to effect such
modifications.

13.6

Further Assurances. Upon request by ArenaCo or by any existing or prospective
ArenaCo Lender, the City shall deliver to the requesting party such documents
and agreements as the requesting party shall reasonably request to further
effectuate the intentions of the Parties as set forth in this Agreement, including a
separate written instrument in recordable form signed and acknowledged by the
City setting forth and confirming, directly for the benefit of ArenaCo Lender and
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its successors and assigns, any or all rights of ArenaCo Lender; provided,
however, that ArenaCo shall reimburse the City immediately upon demand
therefor for any and all reasonable third party costs or expenses actually
incurred by the City in complying with this Section 13.6.
13.7

Protection of ArenaCo Lenders. Notwithstanding anything to the contrary set
forth in this Agreement, if, and only for so long as, any Security Interest is in
effect (and the City shall have been notified thereof as provided above), the
following shall apply:
(A)

Lease Impairments. Any Lease Impairment made without First ArenaCo
Lender's prior written consent (or any deemed consent under its Security
Interest) shall be null, void, and of no further force or effect, and shall not
bind ArenaCo, ArenaCo Lender, or New Operator. For clarification, this
Section 13.7(A) shall be inapplicable during any period that no Security
Interest is in effect.

(B)

Copies of Notices. If the City shall give any notice to ArenaCo under this
Agreement, then the City shall at the same time and by the same means
give a copy of such notice to any ArenaCo Lender. No notice to ArenaCo
shall be effective unless and until such notice has been duly given to
ArenaCo Lender, provided the City has received notice of such ArenaCo
Lender pursuant to Section 13.4. No exercise of the City's rights and
remedies under or termination of this Agreement shall be deemed to
have occurred or arisen or be effective unless the City has given like
notice to each ArenaCo Lender as this Section 13.7(B) requires. Any such
notice shall describe in reasonable detail the alleged ArenaCo default or
other event allegedly entitling the City to exercise such rights or
remedies.

(C)

ArenaCo's Cure Period Expiration Notice. If ArenaCo is in default under
this Agreement and the cure period applicable to ArenaCo expires
without cure of ArenaCo's default, then the City shall promptly give
notice of such fact to any ArenaCo Lender, which notice shall describe in
reasonable detail ArenaCo's default (an "ArenaCo's Cure Period
Expiration Notice").

(D)

Right to Perform Covenants and Agreements. Any ArenaCo Lender shall
have the right, but not the obligation, to perform any obligation of
ArenaCo under this Agreement and to remedy any default by ArenaCo.
The City shall accept performance by or at the instigation of a ArenaCo
Lender in fulfillment of ArenaCo's obligations, for the account of
ArenaCo, and with the same force and effect as if performed by ArenaCo.
No performance by or on behalf of such ArenaCo Lender shall cause it to
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become a lender in possession or otherwise cause it to be deemed to be
in possession of the Parking Facilities or bound by or liable under this
Agreement.
(E)

Notice of Default and Cure Rights. Upon receiving any notice of default,
any ArenaCo Lender shall have the right within the same cure period
granted to ArenaCo under this Agreement, plus the additional time
provided for below within which to take (if any ArenaCo Lender so elects)
whichever of the actions set forth below in the remainder of this Section
13.7 shall apply as to the default described in such notice of default (such
actions, "ArenaCo Lender's Cure"; and a ArenaCo Lender's rights to take
such actions, including pursuit of an Enforcement Action, "ArenaCo
Lender's Cure Rights").

(F)

Monetary Defaults. In the case of a monetary default, any ArenaCo
Lender shall be entitled (but not required) to cure such default within a
cure period consisting of ArenaCo's cure period under this Agreement
extended through the date 30 days after such ArenaCo Lender shall have
received ArenaCo's Cure Period Expiration Notice as to such monetary
default.

(G)

Nonmonetary Defaults Curable Without Obtaining Possession. In the case
of any nonmonetary default that any ArenaCo Lender is reasonably
capable of curing without obtaining possession of the Parking Facilities
(excluding in any event a Personal Default), such ArenaCo Lender,
provided that the Annual Fee shall continue to be paid timely during the
pendency of such extended cure period, shall have the right (but not the
obligation) to cure such nonmonetary default by taking the following
actions:
(1)

Within a period consisting of ArenaCo's cure period for such
nonmonetary default, extended through the date 30 days after
receipt of ArenaCo's Cure Period Expiration Notice as to such
default, such ArenaCo Lender shall provide written notice to the
City of such ArenaCo Lender's intention to take all reasonable
steps necessary to remedy such default (it being understood that
such notice is a statement of intention and not an obligation); and

(2)

Duly commence the cure of such nonmonetary default within
such extended period, and thereafter (during and after such
extended period) diligently prosecute to completion the remedy
of such default, but, subject to Force Majeure Events, in no event
more than 120 days after ArenaCo Lender's receipt of ArenaCo's
Cure Period Expiration Notice as to such default.
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(3)

For the purposes of this Section 13.7(G), a nonmonetary default
will not be deemed incapable of cure by an ArenaCo Lender
simply because the timeline for performance of the underlying
obligation has passed.

(H)

Defaults Curable Only by Obtaining Possession and Personal Defaults. In
the case of (i) a nonmonetary default that is not reasonably susceptible of
being cured by such ArenaCo Lender without obtaining possession of the
Parking Facilities or (ii) a Personal Default by ArenaCo, such ArenaCo
Lender shall be entitled (but not required) to proceed as described in
Sections 13.7(I) and 13.7(J) (provided that (x) the Annual Fee shall
continue to be paid timely during the pendency of such extended cure
period, and (y) with respect to any nonmonetary defaults outstanding
under Section 13.7(G), such ArenaCo Lender shall be exercising its
ArenaCo Lender's Cure Rights thereunder).

(I)

During Cure Period. At any time during the cure period (if any) that
applies to ArenaCo, extended through the date that is 90 days after such
ArenaCo Lender's receipt of ArenaCo's Cure Period Expiration Notice as
to such nonmonetary default, or if no cure period applies to ArenaCo,
then within 90 days after such ArenaCo Lender's receipt of notice of such
default, such ArenaCo Lender shall be entitled to institute proceedings,
and (subject to any stay in any Bankruptcy Proceedings affecting ArenaCo
or any injunction, unless such stay or injunction is lifted) provided that
from and after the institution of such proceedings, such ArenaCo Lender
shall diligently prosecute the same to completion, to obtain possession of
the Parking Facilities as security interest holder (including possession by a
receiver), or acquire directly, or cause its assignee, nominee, or designee
to acquire, the Management Rights through a Foreclosure Event, or
foreclose on its pledged collateral, as applicable (the obtaining of such
possession or the completion of such acquisition, "Control of the Parking
Facilities").
(1)

Further Cure After Control of Parking Facilities. Upon obtaining
Control of the Parking Facilities (whether before or after
expiration of any otherwise applicable cure period), such ArenaCo
Lender or, in the event the Management Rights are acquired
through a Foreclosure Event, such New Operator, shall then be
entitled (but not required) to proceed with reasonable diligence
and reasonable continuity to cure such nonmonetary defaults as
are then reasonably susceptible of being cured by such Security
Interest or New Operator (excluding ArenaCo's Personal Defaults,
which ArenaCo Lender need not cure), within a reasonable time
under the circumstances but, subject to Force Majeure Events, in
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no event more than 120 days after ArenaCo Lender obtains
Control of the Parking Facilities.
(2)

(J)

Effect of Cure. Upon the cure of a default by such ArenaCo Lender
or New Operator, as the case may be, in accordance with this
Agreement, this Agreement shall continue in full force and effect
as if no default(s) had occurred. ArenaCo Lender's exercise of
ArenaCo Lender's Cure Rights shall not be deemed an assumption
of this Agreement in whole or in part.

Forbearance by the City.
(1)

So long as a ArenaCo Lender shall be diligently exercising its
ArenaCo Lender's Cure Rights, including the commencement and
pursuit of an Enforcement Action, within the applicable cure
periods set forth above, the City shall not, to the extent permitted
under this Agreement, (i) re‐enter the Parking Facilities to cure
the ArenaCo Event of Default, (ii) bring a proceeding on account
of such default to (a) re‐enter the Parking Facilities to cure the
ArenaCo Event of Default, (b) dispossess ArenaCo or other
occupants of the Parking Facilities, (c) terminate the Management
Rights, or (d) replace the management company pursuant to
Section 9.2(C), or (iii) accelerate payment of the Annual Fee or any
other amounts payable by ArenaCo under this Agreement. Upon
(A) any cessation of a ArenaCo Lender exercising ArenaCo
Lender's Cure Rights, or (B) the expiration of the applicable cure
period, as extended in connection with ArenaCo Lender's Cure
Rights, without cure, the City may, upon notice to such ArenaCo
Lender, exercise any of the City's rights under this Agreement
with respect to dispossession or termination. Notwithstanding
the foregoing, the City shall have the right to re‐enter the Parking
Facilities, or bring a proceeding to so re‐enter the Parking
Facilities, to cure the applicable ArenaCo Event of Default if the
ArenaCo Lender that is exercising its ArenaCo Lender's Cure Rights
does not have Control of the Parking Facilities at such time;
provided, however, that (1) the City gives prior written notice
thereof to such ArenaCo Lender, and (2) no such cure by the City
shall be deemed to diminish any of the ArenaCo Lender's Cure
Rights. Nothing in this Section 13.7(J)(1) will be deemed to
diminish or other restrict the City's access rights under Section
3.4.

(2)

Nothing in this Section 13 shall, however, be construed to either
(i) extend the Term beyond the Expiration Date that would have
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applied if no default had occurred or (ii) require any ArenaCo
Lender to cure any Personal Default by ArenaCo as a condition to
preserving this Agreement or to obtaining a New Agreement (but
this shall not limit such ArenaCo Lender's obligation to seek to
obtain Control of the Parking Facilities, and thereafter
consummate a Foreclosure Event, by way of ArenaCo Lender's
Cure Rights, if such ArenaCo Lender desires to preclude the City
from terminating this Agreement on account of a Personal Default
of ArenaCo).
(3)

13.8

Nothing in this Section 13 shall preclude the City from exercising
its rights to sue for damages, specific performance, or other
equitable relief (excluding "self‐help", dispossession, termination,
or engagement of new management company) under Section
9.2(B).

(K)

ArenaCo Lender's Right to Enter Parking Facilities. The City and ArenaCo
authorize each ArenaCo Lender to enter the Parking Facilities and the
Parking Land as necessary to effect ArenaCo Lender's Cure and take any
action(s) reasonably necessary to effect ArenaCo Lender's Cure without
such action being deemed to give ArenaCo Lender possession of the
Parking Facilities or the Parking Land.

(L)

Rights of New Operator Upon Acquiring Control. If any New Operator
shall acquire the Management Rights pursuant to a Foreclosure Event
and shall continue to exercise ArenaCo Lender's Cure Rights as to any
remaining defaults (other than Personal Defaults, which New Operator
need not cure), then any Personal Defaults by ArenaCo shall no longer be
deemed defaults and the City shall recognize the rights of such New
Operator hereunder as if such New Operator were ArenaCo.

(M)

Interaction Between Agreement and Security Interest. ArenaCo's default
as grantor under a Security Interest shall not constitute a default under
this Agreement, except to the extent that ArenaCo's actions or failure to
act in and of itself constitutes a breach of this Agreement. The exercise
of any rights or remedies of a ArenaCo Lender under a Security Interest,
including the consummation of any Foreclosure Event, shall not
constitute a default under this Agreement (except to the extent such
actions otherwise constitute a breach of this Agreement).

First ArenaCo Lender's Right to a New Agreement.
(A)

If this Agreement shall terminate by reason of the City exercising any
right it has under this Agreement to terminate, a rejection in ArenaCo's
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bankruptcy, or option of ArenaCo to treat this Agreement as terminated
under 11 U.S.C. § 365(h)(1)(A)(i), or any comparable provision of law, the
City shall promptly give notice of such termination to any ArenaCo Lender
of which the City has notice. The City shall, upon a ArenaCo Lender's
request given within 30 days after such ArenaCo Lender's receipt of such
notice, enter into (and if the City fails to do so, shall be deemed to have
entered into) a new lease of the Parking Facilities effective as of (or
retroactively to) the date of the termination of this Agreement, for the
remainder of the Term, as if no termination had occurred, with a New
Operator on the same terms and provisions of this Agreement, including
all rights, options, privileges, and obligations of ArenaCo under this
Agreement, but excluding any requirements that have already been
performed or no longer apply (a "New Agreement"), provided that the
First ArenaCo Lender shall, at the time of execution and delivery of such
New Agreement, (i) pay the City any and all Annual Fees and other sums
then due under this Agreement (determined as if this Agreement had not
been terminated), and (ii) cure any nonmonetary defaults (other than
Personal Defaults, which First ArenaCo Lender need not cure) under this
Agreement (determined as if this Agreement had not been terminated)
or, if such nonmonetary default is of a nature that it cannot with due
diligence be cured upon such execution and delivery, then the First
ArenaCo Lender shall (x) upon such execution and delivery, advise the
City of its intention to take all steps necessary to remedy such
nonmonetary default (other than Personal Defaults, which First ArenaCo
Lender need not cure), and (y) promptly and duly commence the cure of
such default and thereafter diligently prosecute to completion the
remedy of such default, which completion must be achieved within a
reasonable time under the circumstances, subject to Force Majeure
Events. In no event, however, shall the New Operator be required to
cure a Personal Default of ArenaCo as a condition to obtaining or
retaining a New Agreement or otherwise. From the date this Agreement
terminates until the date of execution and delivery of any such New
Agreement (the "New Agreement Delivery Date"), the City may, at its
option, perform the day‐to‐day operations, maintenance, and repair of
the Parking Facilities and the Parking Land; provided, however, the City
shall not (1) operate the Parking Facilities or the Parking Land in an
unreasonable manner, (2) grant use rights to the Parking Facilities or the
Parking Land except to New Operator. Notwithstanding anything to the
contrary contained herein, if the provisions of this Section 13.8 are
triggered by reason of the City exercising its right to terminate this
Agreement pursuant to Section 9.2(C)(i) by reason of ArenaCo's failure to
pay damages within ten days after the City obtains a judgment therefor,
then all rights of all ArenaCo Lenders under this Section 13.8 shall
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automatically terminate if the City has not received payment in full in
respect of such judgment by the date that is 60 days after such
termination.
(B)

The following additional provisions shall apply to any New Agreement:
(1)

Form and Priority. Any New Agreement (or, at the City's option, a
memorandum thereof) shall be in recordable form. Such New
Agreement shall not be subject to any rights, liens, or interests
other than permitted exceptions and other exceptions to title
existing as of the date of such New Agreement which were not
created by the City. The New Agreement shall be expressly made
subject to any rights of ArenaCo prior to the termination of this
Agreement.

(2)

Adjustment for Net Income/Net Loss. On the New Agreement
Delivery Date, if during the period from the termination date of
this Agreement to the New Agreement Delivery Date the revenue
derived from the Parking Facilities and actually received by the
City (excluding from income the amount of any Annual Fee
payable under this Agreement and actually received by the City)
exceeds the expenses actually incurred by the City in connection
with the Parking Facilities, then, on the New Agreement Delivery
Date, the City shall pay to the New Operator the amount of such
excess. Alternatively, if during such period the City's expenses
exceed the City's revenues, then, on the New Agreement Delivery
Date, the New Operator shall pay to the City the amount of such
excess. In either event, the New Operator shall, on the New
Agreement Delivery Date, pay to the City all sums required to be
paid the City pursuant to this Agreement.

(3)

Assignment of Certain Items. On the New Agreement Delivery
Date, the City shall assign to New Operator all of the City's right,
title and interest in and to all moneys (including security deposits,
insurance proceeds, and condemnation awards), if any, then held
by, or payable to, the City that ArenaCo (or ArenaCo Lender)
would have been entitled to receive but for termination of this
Agreement. On the New Agreement Delivery Date, the City shall
also transfer to New Operator all service contracts, and net
income collected by the City in connection with the operation of
the Parking Facilities during the period between termination of
this Agreement and the New Agreement Delivery Date.
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(4)

13.9

Separate Instrument. The City hereby agrees, at the request of
any ArenaCo Lender, to enter into a separate instrument (and
memorandum thereof in recordable form) memorializing such
ArenaCo Lender's rights under this Section 13.8.

Priority of Security Interests. If there is more than one Security Interest, then
whenever this Agreement provides the holder of a Security Interest with the
right to consent or approve or exercise any right granted in this Agreement, the
exercise or waiver of same by the First ArenaCo Lender shall control and be
binding upon the holder(s) of all junior Security Interests.

13.10 Liability of ArenaCo Lender. If a New Operator shall acquire ArenaCo's
Management Rights through a Foreclosure Event or a New Agreement shall be
granted to a New Operator pursuant to Section 13.8, such New Operator shall be
liable for the performance of all of ArenaCo's covenants under this Agreement or
such New Agreement, as the case may be, from and after the effective date of
such Foreclosure Event or New Agreement. If (A) the New Operator is a ArenaCo
Lender or its assignee, nominee or designee, (B) such ArenaCo Lender, or its
assignee, designee or nominee, as applicable, then assigns this Agreement or the
New Agreement to a third party assignee, and (C) such third party assignee
delivers to the City an agreement under which such assignee assumes and agrees
to perform all the terms, covenants, and conditions of this Agreement or such
New Agreement, in form reasonably acceptable to the City, the ArenaCo Lender,
or its assignee, designee, or nominee, as applicable, shall be automatically and
entirely released and discharged from the performance, covenants, and
obligations of the New Operator under this Agreement or the New Agreement,
thereafter accruing.
13.11 Casualty and Condemnation Proceeds. If a casualty or a Condemnation Action
shall occur with respect to all or any portion of the Parking Facilities or Parking
Land and restoration is to occur pursuant to the provisions of this Agreement,
any insurance proceeds shall be handled in accordance with Section 7. The City
understands that ArenaCo may irrevocably appoint ArenaCo Lender as its
representative to participate in any settlement regarding, and with regard to, the
disposition and application of said insurance proceeds or Condemnation Awards.
The City will recognize and deal with ArenaCo Lender for such purposes. The
City hereby acknowledges that no election by ArenaCo not to restore in the
event of a casualty or Condemnation Action shall be effective unless ArenaCo
Lender's consent has been granted to such election.
13.12 Mezzanine Lenders as ArenaCo Lenders. The Parties agree that each lender
under a Mezzanine Financing (as hereinafter defined) (each such lender, a
"Mezzanine Lender") is intended to and shall be entitled to substantially the
same protections and rights set forth in this Section 13 as provided to an
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ArenaCo Lender, modified as appropriate to reflect the nature of the limited
liability company or limited partnership interest or stock pledge, as applicable, in
favor of each such Mezzanine Lender, mutatis mutandis. If requested by
ArenaCo in connection with a Mezzanine Financing, the Parties agree to
negotiate, in good faith and with due diligence, an amendment to this
Agreement or a separate agreement, containing commercially reasonable terms
and conditions in order to specifically reflect such protections and rights set
forth in this Section 13 as applicable to a Mezzanine Lender. As used herein, a
"Mezzanine Financing" means a financing transaction which is secured by, inter
alia, a pledge or collateral assignment of any or all of the limited liability
company or limited partnership interests or the corporate stock of ArenaCo (or
any entity holding a direct or indirect interest in ArenaCo), as applicable, either
together with or in lieu of a Security Interest (provided that if the same lender
holds both a Security Interest and such a pledge or collateral assignment, such
lender shall be an ArenaCo Lender).
14.

Parking Facilities Free of Mechanics' and Materialmens' Liens
14.1

Generally. ArenaCo shall pay for all labor and services performed for, and all
materials used by or furnished to, ArenaCo or its agents with respect to the
Parking Facilities. ArenaCo shall indemnify and hold the City harmless from and
keep the Parking Facilities free from any liens, claims, demands, encumbrances
or judgments, including all costs, liabilities and attorneys' fees with respect
thereto, created or suffered by reason of any labor or services performed for, or
materials used by or furnished to, ArenaCo or its agents with respect to the
Parking Facilities. The foregoing obligation of ArenaCo shall survive the
termination of this Agreement; the City shall have the right, at all times, to post
and keep posted on the Parking Facilities any notices permitted or required by
law, or which the City may deem proper, for the protection of the City and the
Parking Facilities, and any other party having an interest therein, from
mechanics' and materialmens' liens including, without limitation, a notice of
non‐responsibility. In the event ArenaCo is required to post an improvement
bond with a public agency in connection with any work performed by ArenaCo
on or to the Parking Facilities, ArenaCo shall include the City as an additional
obligee.

14.2

Notice of Lien; Bond. Should any liens be filed against, or any action be
commenced affecting, the Parking Facilities or ArenaCo's interest in the Parking
Facilities as a result of a failure by ArenaCo to satisfy its obligations in
Section 14.1, ArenaCo shall give the City notice of such lien or action within five
business days after ArenaCo receives notice of the filing of the lien or the
commencement of the action. ArenaCo shall have the right, but not the
obligation, to contest any such lien or action. In the event that ArenaCo shall
not, within 30 days following later of (A) the imposition of such lien or (B) if
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ArenaCo contested such lien, a final non‐appealable judgment affirming such lien
and rejecting ArenaCo's contest, cause such lien to be released of record by
payment or posting of a proper bond, the City shall have, in addition to all other
rights and remedies provided herein and by law, the right, but not the obligation,
to cause the same to be released by such means as the City shall deem proper,
including payment of the claim giving rise to such lien or posting of a proper
bond. All such sums paid by City and all expenses incurred by the City in
connection therewith, including attorneys' fees and costs, shall be payable to the
City by ArenaCo on demand by the City.
15.

Mediation
15.1

Process. Any dispute between the Parties under this Agreement shall be
resolved in accordance with this section.

15.2

Direct Communication. As soon as reasonably possible after a dispute is
identified, each Party shall set forth their positions in the dispute in written
correspondence delivered to the other Party. Within 15 days after delivery,
representatives of each Party shall meet at a mutually agreed time and place to
attempt, with diligence and in good faith, to resolve and settle the dispute.

15.3

Non‐binding Mediation.
(A)

Resort to Mediation. If the dispute is not resolved through direct
communication as provided in Section 15.2 by the date that is ten days
after the initial meeting, any Party to such dispute may request
appointment of a neutral and properly credentialed mediator with expert
knowledge and practical experience regarding the subject in dispute.

(B)

Choice of Mediators. The requesting Party shall provide a list of three
possible mediators to the non‐requesting Party. The non‐requesting
Party shall then select the mediator to be used to mediate the dispute
from that list.

(C)

Length of Mediation. The Parties shall then participate in good faith in a
one‐day, non‐binding mediation session. Notwithstanding the foregoing,
the Parties may agree to extend the mediation proceedings.

(D)

Location. Any mediation proceedings shall take place in the City, unless
otherwise mutually agreed by the Parties.

(E)

Cost Sharing. The cost of the mediation shall be divided equally between
the Parties to the dispute.
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15.4

Mediation Failure. If the Parties do not resolve the dispute after engaging in this
mediation process, each Party shall be entitled to bring an appropriate action or
proceeding in any court of competent jurisdiction to vindicate its rights under
this Agreement.

15.5

ArenaCo Lender. In no event shall a ArenaCo Lender or its designee be subject
to or bound by the provisions of this Section 15 unless and until such ArenaCo
Lender or such designee has succeeded to the interests of ArenaCo under this
Agreement.

16.

Condition of the Existing Parking Facilities. The Parking Facilities on the Parking Land as
of the Effective Date are provided to ArenaCo "AS IS" and "WHERE IS" and with all faults,
and ArenaCo has responsibility for the physical condition of the Parking Facilities during
the Management Rights Term. Except as otherwise set forth in the Project Agreements,
City has not made, does not make, and has not authorized anyone else to make any
representation as to the present or future physical condition, value, presence or
absence of Hazardous Substances, financing status, leasing, operation, use, tax status,
income and expenses, compliance with Environmental Laws or any other matter or
thing pertaining to the Parking Facilities being provided. ArenaCo acknowledges that
neither City nor any agent of City has made any representation or warranty with respect
to the condition of the Parking Facilities or with respect to the suitability of the same for
the conduct of ArenaCo's business, nor is City or any agent of City responsible for
making any modifications, alterations or improvements or agreed to make any
modification, alteration or improvement, to the Parking Facilities. ArenaCo further
acknowledges that it has independently investigated the Parking Land and is satisfied
that the Parking Facilities are suitable for ArenaCo's intended use. By taking possession
of the Parking Facilities, subject to the Pre‐Existing Violations, ArenaCo shall be deemed
to have accepted the Parking Facilities as being in satisfactory condition and repair and
to have accepted the Parking Facilities in their condition existing as of the date of such
possession, subject to all Applicable Laws and all covenants, conditions, restrictions,
easements and other matters of public record. Similarly, subject to the Work, City
acknowledges that it has been operating the Parking Facilities prior to the Effective
Date, and therefore, as of the Effective Date, the condition of the Parking Facilities is
consistent with the Operating Standard and the Maintenance and Repair Standard, and
City shall have no claims against ArenaCo for the condition of the Parking Facilities
existing as of the Effective Date.

17.

Hazardous Substances. ArenaCo shall not use, generate, manufacture, produce, store,
release, discharge, or dispose of, on, under or about the Parking Land, or transport to or
from the Parking Land, any Hazardous Substances or allow its agents or any other
person or entity to do so; provided that standard fuel or other automobile operating
fluids (such as antifreeze, motor oil and transmission fluid) within an automotive shell or
otherwise typical in the use of automobiles and other transportation vehicles, or
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commonly used in the operation of a parking garage shall not constitute a violation of
this Section if in compliance with Applicable Law.
18.

Miscellaneous
18.1

Notices. Any notice or other communication under this Agreement must be in
writing and will be considered properly given and effective only when mailed or
delivered in the manner provided by this section to the persons identified below.
A notice or other communication that is mailed will be effective or will be
considered to have been given on the third day after it is deposited in the U.S.
Mail (certified mail and return receipt requested), addressed as set forth below,
with postage prepaid. A notice or other communication sent in any other
manner will be effective or will be considered properly given when actually
delivered.

If to the City:
John Dangberg
Assistant City Manager
City of Sacramento
915 I Street, Fifth Floor
Sacramento, CA 95814

If to ArenaCo:
John Rinehart, CFO
Sacramento Basketball Holdings, LLC
One Sports Parkway
Sacramento, CA 95834
Facsimile: (916) 928‐6983

With copies to:
Matthew Ruyak
Assistant City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

With copies to:
Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814
Jeffrey Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Facsimile: (916) 496‐8500

Jeffrey Massey
Senior Deputy City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, CA 95814

Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661‐3693
Facsimile: (312) 902‐1061

Matt Eierman
Parking Manager
City of Sacramento
Department of Public Works
300 Richards Boulevard, Suite 213
Sacramento, CA 95811

Either Party may from time to time designate a different address or facsimile number or
persons for notices by giving notice to that effect to the other Party in accordance with
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the terms and conditions of this Section.
18.2

City's Purpose of Review. The City's review of any designs, plans, specifications,
or other documents or inspection of any property or improvements in
connection with this Agreement are performed solely for its own purposes and
benefit, and the City is not liable to ArenaCo or any third party for defects in such
documents or any other improvements related thereto, or the operations and
maintenance standards to be applied thereto.

18.3

Force Majeure. Failure in performance by either Party under this Agreement
due to a Force Majeure Event shall not be deemed a breach of this Agreement.
In addition, when this Agreement provides a time for the performance of any
obligation, the time provided is extended if compliance is not possible due to a
Force Majeure Event. The extension time shall be equal to one day for each day
the Force Majeure Event prevents compliance. "Force Majeure Event" means
any act, event, or condition that is beyond the reasonable control of the Party
asserting the Force Majeure Event, if it prevents or delays such Party from
performing any obligation under this Agreement, including the following: any act
of public enemy, terrorism, blockade, war, insurrection, civil disturbance,
explosion, or riot; epidemic; landslide, earthquake, fire, storm, flood, or
washout, or other catastrophic weather event; any other act of God; and strike,
lockout, or other industrial disturbance.

18.4

Severability. If a court with jurisdiction rules that any nonmaterial part of this
Agreement is invalid, unenforceable, or contrary to law or public policy, then the
rest of this Agreement remains valid and fully enforceable.

18.5

Obligations of the City and ArenaCo. The obligations and undertakings of the
City and ArenaCo under or in accordance with this Agreement are obligations
solely of the City and ArenaCo. Except as otherwise expressly stated in this
Agreement, no recourse shall be had, whether in contract, in tort, or otherwise
against any officer, director, employee, agent, member, volunteer, or
representative of the City or ArenaCo in his or her individual capacity on account
of any obligation or undertaking of or any act or omission by the City or ArenaCo
under or pursuant to this Agreement.

18.6

Time of the Essence.
Agreement.

18.7

Binding Effect. This Agreement binds and inures to the benefit of the Parties'
successors and assigns.

18.8

Waiver. A Party's failure to insist on strict performance of this Agreement or to
exercise any right or remedy upon breach of this Agreement will not constitute a
waiver of the performance, right, or remedy. A Party's waiver of another Party's

Time is of the essence in the performance of this
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breach of any provision in this Agreement will not constitute a continuing waiver
or a waiver of any subsequent breach of the same or any other provision. A
waiver is binding only if set forth in a writing signed by the waiving Party.
18.9

Interpretation. This Agreement is to be interpreted and applied in accordance
with California law, except that the rule of interpretation in California Civil Code
section 1654 will not apply. The term "including" shall mean "including, without
limitation" and "including, but not limited to" and shall not be interpreted to
imply any limitation on the more general preceding provision unless otherwise
expressly stated. All references in this Agreement to Sections or Exhibits refer to
the Sections and Exhibits of this Agreement unless otherwise expressly stated.
Each Exhibit referenced in this Agreement is incorporated into this Agreement by
reference and made a part hereof. The headings and captions of the Sections
and Exhibits are included for convenience only and shall have no effect upon the
construction or interpretation of this Agreement.

18.10 Integration and Modification. This Agreement sets forth the Parties' entire
understanding regarding the matters set forth in this Agreement and is intended
to be their final, complete, and exclusive expression of those matters. It may be
modified only by another written agreement signed by both Parties.
18.11 Conflicts among Project Agreements. To the extent of any conflict or
inconsistency between or among any of the Project Agreements, such conflict or
inconsistency shall be resolved pursuant to Section 11.12 of the Comprehensive
Agreement. In the event of any conflict between this Agreement and the Plaza
Operations Agreements, with respect to matters between parties to the Plaza
Operations Agreements other than matters solely between the City and
ArenaCo, the Plaza Operations Agreements shall control, including but not
limited to the provisions of the Plaza Operations Agreements relating to
insurance, restoration after casualty, and condemnation.
18.12 Relationship of the Parties. The Parties do not intend to create any agency,
partnership, joint venture, trust, or other relationship with duties or incidents
different from those of parties to an arm's‐length contract.
18.13 Attorneys' Fees. Except as otherwise expressly stated herein, the Parties shall
bear their own costs and attorneys' fees incurred in connection with this
Agreement.
18.14 Alternative Delivery. When a Party is obligated to deliver a document or similar
item to the other Party, the recipient may, in its sole discretion, opt for a review
of that item without taking physical or electronic delivery.
18.15 Counterparts. The Parties may sign this Agreement in counterparts, each of
which will be considered an original, but all of which will constitute the same
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Agreement. Facsimile signatures or signatures transmitted by e‐mail or other
electronic means shall be effective to bind the Parties.
18.16 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any
proceedings regarding this Agreement, the Parties agree that the venue shall be
the state courts of California located in Sacramento County or the U.S. District
Court for the Eastern District of California in Sacramento.
18.17 Disclosure of Records. All non‐public documents shared by the Parties shall be
treated as confidential to the extent permitted by law. All documents submitted
to the City may be subject to disclosure pursuant to the California Public Records
Act. However, if any documents, in whole or in part, are set apart and clearly
marked "trade secret" or "confidential" when provided to the City, the City shall
give notice to ArenaCo of any request for the disclosure of those documents.
ArenaCo shall then have five days from the date it receives that notice to enter
into an agreement with the City, satisfactory to the City Attorney, providing for
the defense of, and complete indemnification and reimbursement for all costs
(including plaintiff's attorneys' fees) incurred by the City in any legal action to
compel the disclosure of those documents under the California Public Records
Act. ArenaCo shall have sole responsibility for defense of the actual "trade
secret" or "confidential" designations.
18.18 Payments. If any payment under this Agreement is required to be made on a
day other than a Business Day, the date of payment shall be extended to the
next Business Day.
18.19 Interest. Except as otherwise expressly set forth in this Agreement, any payment
required under this Agreement that is not timely made shall bear interest at the
Interest Rate from the due date until paid in full.
18.20 NO WAIVER OF GOVERNMENTAL IMMUNITY. NO PROVISION FOR INSURANCE,
INDEMNIFICATION, CASUALTY, LOSS, OR SHARED EXPENSE SHALL BE
CONSTRUED TO BE A WAIVER BY THE CITY OF ANY GOVERNMENTAL IMMUNITY
AS TO AMOUNTS OR TYPES OF LIABILITY FOR THE USE, OCCUPANCY, OR
OPERATION OF THE PARKING FACILITIES OR THE PARKING LAND OR EXERCISE OF
RIGHTS AND OBLIGATIONS UNDER THIS AGREEMENT.
18.21 Effectiveness. Notwithstanding anything in this Agreement to the contrary, the
effectiveness of this Agreement is conditioned upon the NBA's approval of the
Team Agreement and the Arena Agreement, which approval is required for the
effectiveness of both such agreements pursuant to the terms thereof. ArenaCo
shall promptly deliver to the City a copy of the letter from the NBA confirming
such approval upon ArenaCo's receipt thereof.
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19.

Definitions and Terms. Capitalized terms in this Agreement have the definitions set
forth in this section.
"Additions and Capital Repairs" means, collectively, any capital improvements, capital
additions, capital repairs, capital replacements, capital restoration, or other capital work
with respect to the Parking Facilities, including the furniture, fixtures, machinery, or
equipment thereat, the depreciable life of which, according to U.S. generally accepted
accounting principles, consistently applied, is in excess of one year. Without limiting the
foregoing, Additions and Capital Repairs may include without limitation: (A) redesigning
the layout and traffic flow patterns for Parking Facilities; (B) grading and paving or
repaving the Parking Facilities; (C) constructing additional drive aisles and furnishing and
installing barriers and additional lighting and fixtures, including necessary wiring; and
(D) furnishing and installing cashier terminals, booths, signage, and other parking
control equipment.
"Affiliate" of a specified Person means a Person who is directly or indirectly controlling,
controlled by, or under common control with, the specified Person, where "control"
means the possession, directly or indirectly, of the power to direct the management and
policies of the specified Person whether through the ownership of voting securities or
by contract.
"Agreement" is defined in the introductory paragraph of this Agreement.
"Annual Fee" is defined in Section 3.1.
"Applicable Law" means any law, statute, ordinance, rule, regulation, order,
determination, or requirement of any Governmental Authority, expressly including (A)
the City's "Art in Public Places" ordinance, and any related rules or regulations, (B) the
Final Environmental Impact Report for the Sacramento Entertainment and Sports Center
& Related Development (including the Event Transportation Management Plan and the
Mitigation Monitoring Plan), dated as of the Effective Date, as the same may be
amended, restated, or otherwise modified from time to time, and (C) all laws, statutes,
ordinances, rules, regulations, orders, determinations, or requirements of any
Governmental Authority relating to pollution or the protection of the environment,
health, safety, or natural resources, including those relating to the use, handling,
transportation, treatment, storage, release, or discharge of hazardous materials.
"Arena" is defined in the Background.
"Arena Agreement" is defined in the Background.
"ArenaCo" is defined in the introductory paragraph of this Agreement.
"ArenaCo Default" is defined in Section 9.1.
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"ArenaCo Lender" means the holder of a Security Interest (including any trustee,
servicer or administrative agent acting on behalf of the holder or holders of a Security
Interest) other than ArenaCo or any Affiliate of ArenaCo.
"ArenaCo Lender's Cure" is defined in Section 13.7(E).
"ArenaCo Lender's Cure Rights" is defined in Section 13.7(E).
"ArenaCo's Cure Period Expiration Notice" is defined in Section 13.7(C).
"Arena Land" is defined in the Background.
"Assignment" means any sale, transfer, assignment, pledge, encumbrance, or any other
transfer, including transfers as security for obligations, of this Agreement or a Party's
rights or obligations under this Agreement.
"Bankruptcy Proceeding" means any bankruptcy, insolvency, reorganization,
composition, or similar proceeding under the United States Bankruptcy Code or any
similar state or federal statute for the relief of debtors.
"Base Repair Program" is defined in Section 3.3(G)
"Business Day" means any day that the Sacramento City Attorney's Office is open.
California Code of Civil Procedure Section 12a applies to this Agreement. The use of the
word "day," instead of "Business Day," means a calendar day.
"City" is defined in the introductory paragraph of this Agreement.
"City Civic Event" is defined in Section 1.2
"City Event of Default" is defined in Section 9.3.
"City Event Expenses" is defined in Section 1.2
"City Event Revenues" is defined in Section 1.2.
"City Events" is defined in the Arena Agreement.
"City Minor Event" is defined in Section 1.2
"Claim" is defined in Section 13.3.
"Compatible" means either (A) PARCS Integrated, or (B) PARCS Matching.
"Comprehensive Agreement" is defined in the Background.
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"Condemnation Action" means a taking by any Governmental Authority (or other
Person with power of eminent domain) by exercise of any right of eminent domain.
"Condemnation Award" means all sums, amounts or other compensation for the
Parking Facilities payable to the City or ArenaCo, as applicable, as a result of, or in
connection with, any Condemnation Action.
"Control of the Parking Facilities" is defined in Section 13.7(I).
"Default Rate" means an annual interest rate equal to the Interest Rate plus five
percent (5%).
"Defense Counsel" is defined in Section 11.3.
"Design and Construction Agreement" is defined in the Background.
"Effective Date" is defined in the introductory paragraph of this Agreement.
"Emergency" means any condition or situation that presents an imminent and
significant threat (or if not immediately acted upon will present an imminent and
significant threat) to the health or safety of users of the Parking Facilities or to the
structural integrity of the Parking Facilities or any portion thereof.
"Enforcement Action" means, with respect to any Security Interest and ArenaCo Lender,
the occurrence of any of the following events: (A) any judicial or non‐judicial
foreclosure proceeding, the exercise of any power of sale, the taking of an assignment in
lieu of foreclosure, the obtaining of a receiver, or the taking of any other enforcement
action against the Management Rights or any portion thereof or ArenaCo, including the
taking of possession or control of the Management Rights or any portion thereof, (B)
any acceleration of, or demand or action taken in order to collect, all or any
indebtedness secured by all or any portion of the Management Rights (other than giving
of notices of default and statements of overdue amounts), (C) any exercise of any right
or remedy available to ArenaCo Lender under any and all loan documents evidencing
the debt secured by the Management Rights (collectively, the "Management Rights
Loan Documents"), at law, in equity, or otherwise with respect to ArenaCo or any
portion of the Management Rights, other than the giving of notices of default and
statements of overdue amounts, or (D) any active negotiation (including the exchange
of written correspondence regarding the same and the scheduling and subsequent
attending of negotiations, whether in person or via telephone) between ArenaCo and
ArenaCo Lender with respect to a workout following any default by ArenaCo under the
terms and conditions of the Management Rights Loan Documents; provided, however,
that any Enforcement Action shall be deemed to continue for a period of 60 days
following final non‐appealable judgment of a court of competent jurisdiction or
cessation of any of the events or activities identified in subclauses (A) through (D)
above.
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"Environmental Law" means all federal, state, local or municipal laws, rules, orders,
regulations, statutes, ordinances, codes, decrees or requirements of any government
authority regulating, relating to, or imposing liability or standards of conduct concerning
any Hazardous Substances, or pertaining to environmental conditions on, under, or
about any of the properties described in this Agreement, as now or may at any later
time be in effect, including, without limitation, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (CERCLA) [42 USCS §§9601 et seq.];
the Resource Conservation and Recovery Act of 1976 (RCRA) [42 USCS §§6901 et seq.];
the Clean Water Act, also known as the Federal Water Pollution Control Act (FWPCA)
[33 USCS §§1251 et seq.]; the Toxic Substances Control Act (TSCA) [15 USCS §§2601 et
seq.]; the Hazardous Materials Transportation Act (HMTA) [49 USCS §§1801 et seq.]; the
Insecticide, Fungicide, Rodenticide Act (7 USCS §§136 et seq.]; the Superfund
Amendments and Reauthorization Act [42 USCS §§6901 et seq.]; the Clean Air Act [42
USCS §§7401 et seq.]; the Safe Drinking Water Act [42 USCS §§300f et seq.]; the Solid
Waste Disposal Act [42 USCS §§6901 et seq.]; the Surface Mining Control and
Reclamation Act [30 USCS §§1201 et seq.]; the Emergency Planning and Community
Right to Know Act [42 USCS §§11001 et seq.]; the Occupational Safety and Health Act
[29 USCS §§655 and 657]; the California Underground Storage of Hazardous Substances
Act [Health and Safety Code §§25280 et seq.]; the California Hazardous Substances
Account Act [Health and Safety Code §§25100 et seq.]; the California Safe Drinking
Water and Toxic Enforcement Act [Health and Safety Code §§24249.5 et seq.]; the
Porter‐Cologne Water Quality Act [Water Code §§13000 et seq.], together with any
amendments of or regulations promulgated under the statutes cited above, and any
other federal, state or local law, statute, ordinance or regulation now in effect or later
enacted that pertains to the regulation or protection of the environment, including
ambient air, soil, soil vapor, groundwater, surface water, or land use.
"Expiration Date" means the date on which the Team Agreement expires pursuant to
Section 2.3.3 of the Team Agreement, which date will be the Initial Expiration Date, the
First Renewal Expiration Date, or the Second Renewal Expiration Date (as such terms are
defined in the Team Agreement), as applicable.
"Fee Estate" means the City's fee title interest in the Parking Land and the Parking
Facilities.
"First ArenaCo Lender" means the holder of the Security Interest constituting a first lien
on the Management Rights.
"Force Majeure Event" is defined in Section 18.3.
"Foreclosure Event" means a foreclosure, trustee's sale, deed, transfer, assignment or
other conveyance in lieu of foreclosure, or other similar exercise of rights or remedies
under any Security Interest, including the occurrence of any transfer of title to the
encumbered estate by operation of or pursuant to any Bankruptcy Proceeding, in each
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case whether the transferee is a ArenaCo Lender, a party claiming through a ArenaCo
Lender, or a third party.
"Governmental Authority" means any federal, state or local entity, political subdivision,
agency, department, commission, board, bureau, administrative or regulatory body or
other instrumentality having jurisdiction over the Parking Facilities or the Parties.
"Hazardous Substances" means: (A) those substances included within the definitions of
hazardous substance, hazardous waste, hazardous material, toxic substance, solid
waste, or pollutant or contaminant under any Environmental Law; (B) those substances
listed in the United States Department of Transportation Table [49 CFR § 172.101], or by
the Environmental Protection Agency, or any successor agency, as hazardous substances
[40 CFR Part 302]; (C) other substances, materials, and wastes that are or become
regulated or classified as hazardous or toxic under federal, state or local laws or
regulations; and (D) any material, waste, or substance that is one of the following; a
petroleum or refined petroleum product; asbestos; polychlorinated biphenyl;
designated as a hazardous substance pursuant to 33 USCS §1321 or listed pursuant to
33 USCS §1317; a flammable explosive; or a radioactive material.
"Indemnitee" is defined in Section 11.3.
"Indemnifying Party" is defined in Section 11.3.
"Institutional Lender" means: (A) any of the following having a total net worth or
shareholders' equity (on the date when its Security Interest is executed and delivered,
or on the date of such ArenaCo Lender's acquisition of its Security Interest by
assignment from the previous ArenaCo Lender) of at least Three Hundred Million
Dollars ($300,000,000): a bank, trust company, insurance company, credit union,
savings bank, pension, welfare or retirement fund or system, real estate investment
trust (or an umbrella partnership or other entity of which a real estate investment trust
is the majority owner), finance company, public or quasi‐public agency, authority, or
other entity, federal or state agency regularly making or guaranteeing mortgage loans,
investment bank, or a subsidiary of a Fortune 500 company (such as AT&T Capital
Corporation or General Electric Capital Corporation); (B) a real estate mortgage
investment conduit or securitization trust; (C) a trustee or issuer of collateralized
mortgage obligations or similar investment entity (provided that such trustee, issuer, or
other entity is publicly traded or is sponsored by an entity that otherwise constitutes an
Institutional Lender); (D) any entity of any kind actively engaged in commercial real
estate financing having a total net worth or shareholders' equity (on the date when its
Security Interest is executed and delivered, or on the date of such ArenaCo Lender's
acquisition of its Security Interest by assignment from the previous ArenaCo Lender) of
at least Three Hundred Million Dollars ($300,000,000); (E) the NBA, or any of its
Affiliates; or (F) a Person that is a wholly owned subsidiary of or is a combination of any
one or more of the Institutional Lenders listed in subparagraphs (A) through (E) hereof,
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including any of the foregoing when acting as trustee for other lender(s) or investor(s),
whether or not such other lender(s) or investor(s) are themselves Institutional
Lenders. An Institutional Lender also includes any financing entity which serves to
further the financing structure in connection with a financing transaction that utilizes
other Institutional Lenders for the purpose of financing, collateral assignment, guaranty,
participation, and other functions which coordinate and cooperate with Institutional
Lenders.
"Interest Rate" means the annual "prime" lending rate of interest published from time
to time by the Wall Street Journal or its successor plus two percent (2%). If at any time
the Wall Street Journal or its successor no longer announces a "prime" lending rate,
then the Interest Rate shall be the annual interest rate that is announced by a national
bank reasonably selected by the Parties and having an office in Sacramento, California
as such national bank's "prime" lending rate, plus two percent (2%). The Interest Rate
shall change and be adjusted upon each announcement by the Wall Street Journal or its
successor (or any substitute national bank selected by the Parties pursuant to this
definition) of each change in the "prime rate" used to determine the Interest Rate in the
manner described in this definition. All interest to be paid pursuant to this Agreement
shall be computed on the basis of a 360‐day year consisting of 12 months of 30 days
each.
"Interim Agreement" is defined in Section 3.3(E).
"Lease Impairment" means any (A) cancellation, amendment, modification, rejection
surrender (whether voluntary or otherwise), or termination of this Agreement (other
than a termination by the City pursuant to the City's rights as expressly provided
hereunder), including upon a casualty or condemnation affecting the Parking Facilities
or the Parking Land, (B) consent, or affirmative acquiescence, by ArenaCo to a sale of
any property, or interest in any property, under 11 U.S.C. § 363 or otherwise in any
Bankruptcy Proceeding by the City, (C) exercise of any right of ArenaCo to treat this
Agreement as terminated under 11 U.S.C. § 365(h)(1)(A)(i) or any comparable provision
of law, or (D) subordination of this Agreement or the Management Rights to any other
estate or interest in the Parking Facilities or the Parking Land.
"Losses" is defined in Section 11.1.
"Macy's" is defined in Section 3.3(B).
"Maintenance and Repair Standard" means a level of maintenance and repair that (A) is
appropriate for and consistent with the Arena and other retail, office and hotel business
in the downtown plaza area being proposed in connection therewith; (B) complies with
all Applicable Law; and (C) remains Compatible with PARCS during the Term. Without
limiting the foregoing, compliance with the Maintenance and Repair Standard shall
include ArenaCo meeting maintenance and repair standards consistent with then‐
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current City practices for facilities in the downtown area. These City maintenance and
repair standards currently include: all ordinary maintenance and repair of the Parking
Facilities and replacement of supplies that are normally performed on a day‐to‐day basis
in order to keep the Parking Facilities operating in an efficient, clean, safe, and good
condition), which shall include, without limitation: replacing bulbs, fluorescent tubes,
metal halide bulbs, or other lamps; replacing tickets in ticket issuing machines; replacing
printer ribbons, journal and receipt tape; replacing arms on traffic entry and exit gates;
cleaning revenue control equipment; maintaining security and access system; repairing,
replacing and cleaning signs; regular cleaning of offices, bathrooms, personnel stations,
entry/exit lanes, and general parking areas, stairwells, regular washing of all windows;
regular cleaning of office and personnel stations' floors, walls, ceilings, and glass; regular
removal of graffiti, and the regular removal of debris and oil; cleaning of the elevators
and lobby areas; removal of all trash; cleaning expansion joints, railings, windows and
ledges, light fixtures, doors, and frames; replenish soap, paper towels, toilet paper, seat
covers; sanitize and clean toilets and sinks; clean floors, light fixtures, walls, partitions,
stairs, air louvers, and grilles; inspect stand pipes and damaged wheel stops; periodic
shampoo and steam cleaning of rugs and carpets in offices; removal of cobwebs,
carbon, and dust; providing monthly safety inspections of life safety systems, call boxes,
elevators, fire control, and mechanical ventilation systems; providing monthly safety
inspections of the condition of the Parking Facilities; identifying and removing all
potential hazards; painting areas needing touch‐up; landscaping plant maintenance; and
maintain and repair all mechanical, electrical, and utility facilities and systems that are a
part of or serve the Parking Facilities (including, without limitation, sprinkler and fire
control systems, parking revenue control equipment, mechanical venting systems,
lighting and emergency lighting systems, rollup doors, and traffic barriers); and (2) the
following long term maintenance standards as needed to maintain the standard
described herein: re‐apply cove sealant; re‐rout/seal floor cracks and joints on the roof
level and lower levels; re‐coat the urethane traffic topping; re‐apply concrete sealer;
replace expansion joints; maintain, repair, and replace elevators; repair non‐working
light fixtures; clean floor drains and lines; replace lighting system; upgrade fire alarm
system along with elevator replacement; perform PT tendon repair every year; repaint
parking stalls and traffic markings; pressure‐wash the façade; paint interiors and façade.
If at any time during the Term, the Parties cannot agree on whether a level of
maintenance and repair meets the Maintenance and Repair Standard, the Parties shall
reasonably agree on an independent third party parking consultant experienced with
the operations and maintenance of parking facilities of similar size and operations to
assist the Parties in making such determination. If after engaging the third party parking
consultant the Parties cannot agree on the standard, the Parties shall follow the
provisions set forth in Section 15.
"Management Rights" means ArenaCo's rights, titles, and interests arising under this
Agreement.
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"Management Rights Commencement Date" means the ESC Land Closing Date (as such
term is defined in the Property Conveyance Agreement and Joint Escrow Instructions
between the City, SBH Downtown LLC, a Delaware limited liability company, SBH
Natomas LLC, a Delaware limited liability company, SBH Real Estate Group LLC, a
Delaware limited liability company, and SG Downtown LLC, a Delaware limited liability
company, dated as of the Effective Date).
"Management Rights Term" is defined in Section 1.3(b).
"Master Site Lease and Master Project Lease" means (A) that certain Master Site Lease
between City and City of Sacramento Financing Authority, dated December 14, 1999 (as
amended), and recorded in the Sacramento County Clerk and Recorder's Office at Book
19991214 and Page 1004, and (B) that certain Master Project Lease between City and
City of Sacramento Financing Authority, dated December 14, 1999 (as amended), and
recorded in the Sacramento Clerk and Recorder's Office at Book 19991214 and Page
1005, respectively.
"Mezzanine Financing" is defined in Section 13.12.
"Mezzanine Lender" is defined in Section 13.12.
"NBA" is defined in the Background.
"New Agreement" is defined in Section 13.8.
"New Agreement Delivery Date" is defined in Section 13.8(A).
"New Operator" means a Person, including, without limitation, ArenaCo Lender or its
assignee, nominee or designee, that (A) acquires the Management Rights through a
Foreclosure Event, or (B) enters into a New Agreement with the City under Section 13.8.
"Operations Standard" means (subject to changing standards of parking facilities of
comparable size and operations) meeting operations standards consistent with then‐
current City practices for facilities in the downtown area. These operations standards
currently are a level of operation that: (A) provides "first‐class" parking services of a
standard at least consistent with that existing prior to this Agreement (which standard
constitutes "first‐class" for purposes hereof), and which can efficiently and safely
accommodate vehicular and pedestrian traffic entrance and exit volumes during events
at the Arena and other high peak times in the City downtown area; (B) includes, at a
minimum, industry standard level of cleanliness in all Parking Facilities open to patrons;
(C) complies with all Applicable Law; and (D) complies with the POMA. The City
represents and warrants that the Parking Facilities comply with the foregoing
requirements as of the Effective Date. Without limiting the foregoing (but subject to
changing standards of parking facilities of comparable size and operations), compliance
with the Operations Standard shall include ArenaCo: (1) managing and supervising the
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operation of the Parking Facilities, subject to, and in accordance with all the terms and
provisions of this Agreement and the POMA; (2) providing and maintaining standards of
public health and cleanliness; (3) keeping all areas of the Parking Facilities in good order
and repair and in good and safe condition; (4) regulating and supervising the parking of
motor vehicles in the Parking Facilities in a manner that will facilitate the orderly,
efficient, fast, and safe parking of the vehicles and prevent obstruction of traffic on
adjoining streets; (5) requiring employees to wear name badges and post placards at
booths; (6) keeping lights in good working order; (7) treating all members of the public
with courtesy; do all other things reasonably necessary for the safe and efficient
operation of the Parking Facilities; (8) providing and managing custodial maintenance
services; (9) ensuring that parking lot customers receive consistently high levels of
service and that customers in the lots experience no undue delays in entering or leaving
lots; (10), ensuring all employees maintain professional grooming standards and are in
full uniform while on duty; (11) ensuring that all parking equipment is clean and in good
working order at all times; (12) ensuring all exit booths are clean and maintained in a
professional manner at all times; and (13) providing quality control by use of a third
party "mystery shop". If at any time during the Term, the Parties cannot agree on
whether a level of operations meets the Operations Standard, the Parties shall
reasonably agree on an independent third party parking consultant experienced with
the operations and maintenance of parking facilities of similar size and operations to
assist the Parties in making such determination. If after engaging the third party parking
consultant the Parties cannot agree on the standard, the Parties shall follow the
provisions set forth in Section 15.
"PARCS" means the certified Parking Access and Revenue Control Systems, as may be
updated and replaced from time to time, used by the City at its other City parking
facilities.
"PARCS Integrated" means the various Parking Facilities components (gate arms, ticket
dispensers, payment stations, cashier stations, validation systems, etc.) remain
connected and functional with PARCS, in which case ArenaCo would enter into a
subcontract with the City to run the Parking Facilities. For PARCS Integrated, ArenaCo,
through the subcontract with the City, shall have the right to utilize the PARCS hub and
the City's fiber optic systems and related conduit and facilities that provide connectivity
from the Parking Facilities to the PARCS hub. Upon the expiration of the Term or earlier
termination of this Agreement, the City will have the ability to assume control and
operation of the Parking Facilities by connecting the Parking Facilities components
through the City's network to the City's central control system, without replacement of
any Parking Facilities components.
"PARCS Matching" means the various Parking Facilities components (gate arms, ticket
dispensers, payment stations, cashier stations, validation systems, etc.) are connected
to a standalone hub that will be constructed and installed by ArenaCo, at its sole cost
and expense, on or about the Parking Land. For PARCS Matching, although the system
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would not be connected to or able to communicate with PARCS, the system would be
required to be maintained at a similar level to PARCS. If ArenaCo elects PARCS
Matching, given that both City and ArenaCo desire an efficient handover of the Parking
Facilities at the expiration or termination of this Agreement, ArenaCo shall at all times
consider in good faith continuing to ensure that any upgrades, replacements or
modifications therafter are compatible with PARCS to the extent possible under the
circumstances; provided however, that: (i) nothing herein shall require ArenaCo to
expend additional funds to maintain such compatibility for PARCS Matching and (ii)
ArenaCo shall retain sole discretion to determine whether to maintain such
compatibility.
"Parking Facilities" means the Parking Land and the parking facilities and related
infrastructure and equipment commonly known as Downtown Plaza West (Facility G),
Downtown Plaza East (Facility K), and Downtown Plaza Central (Facility U), as may be
reconfigured or replaced from time to time during the development and construction of
the Arena and surrounding areas, which provide parking for the Arena and provide
various other businesses in the adjacent development located in the City of Sacramento
downtown area. Notwithstanding anything to the contrary contained herein, the City
owns the Parking Facilities.
"Parking Land" means the land depicted in Exhibit A (as may be adjusted in the event
that any Parking Facilities are demolished or reconstructed in connection with the
Work).
"Party" or "Parties" is defined in the introductory paragraph of this Agreement.
"Person" means any individual, trust, estate, partnership, joint venture, company,
corporation, association, limited liability company, or other legal entity, business
organization, or enterprise.
"Personal Default" means any nonmonetary default under this Agreement that is not
susceptible to cure by a ArenaCo Lender.
"Plaza Operations Agreements" means the (i) the Construction, Operation And
Maintenance Agreement, dated as of November 30, 1992 and recorded on October 15,
1993 in Book 93 1015, Page 2019 of the Official Records of Sacramento County,
California, (ii) Cross‐Easement Agreement, dated as of November 30, 1992, and
recorded on October 15, 1993, in Book 93 1015, Page 2018 of the Official Records of
Sacramento County, California, and (iii) the Parking Operation and Maintenance
Agreement (as same may be amended and restated, the "POMA"), dated as of
November 30, 1992, and recorded on October 15, 1993, in Book October 15, 1993 in
Book 93 1015, Page 2020 of the Official Records of Sacramento County, California, all as
the same may be amended, restated, modified, or supplemented from time to time in
accordance with the terms thereof, including, without limitation the amended and
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restated agreements that the parties intend to enter into following the date of this
Agreement.
"Pre‐Existing Violations" is defined in Section 3.3(A).
"Project Agreements" is defined in the Background.
"Required Restoration Condition" means, with respect to any damage or destruction of
the Parking Facilities or the Parking Land (including due to a partial Condemnation
Action), the condition of the Parking Facilities and the Parking Land, after repair and
restoration that (A) is equal to or better than the condition immediately preceding such
damage or destruction, and (B) complies with the terms and conditions of this
Agreement (including the Maintenance and Repair Standard and the Operations
Standard.
"Security Interest" means a security interest, or any similar other instrument or
agreement constituting a lien upon, or similarly encumbering, the Management Rights
held by a lender other than ArenaCo or an Affiliate of ArenaCo as renewed, restated,
modified, consolidated, amended, extended, or assigned (absolutely or collaterally)
from time to time.
"Tax" means any general or special, ordinary or extraordinary, tax, imposition,
assessment, levy, usage fee, excise, or similar charge (including any ad valorem or other
property taxes), however measured, regardless of the manner of imposition or
beneficiary, that is imposed by any Governmental Authority. Without limiting the
generality of the foregoing, "Tax" expressly includes any and all assessments or similar
charges imposed by the Downtown Sacramento Partnership, Property Based
Improvement District.
"Team" is defined in the Background.
"Team Agreement" is defined in the Background.
"TeamCo" is defined in the Background.
"Term" is defined in Section 1.3.
"Walker Report" is defined in Section 3.3(G)
"Work" is defined in the Design and Construction Agreement.
*

*

*
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IN WITNESS WHEREOF, the Parties have entered in this Agreement as of the day and year first
above written.
City of Sacramento

SACRAMENTO DOWNTOWN ARENA LLC,
a Delaware limited liability company

By:____________________________
John F. Shirey
City Manager

By: Sacramento Basketball Holdings LLC,
a Delaware limited liability company,
its Sole Member
By: ________________________________

Date:_______________, 2014
Name: _____________________________
Its: ________________________________

Date:________________, 2014
Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for ArenaCo
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Exhibit A
to
Arena Parking Management Agreement
Parking Land
(see attached)
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Exhibit B
to
Arena Parking Management Agreement
Insurance
1.

Insurance
1.1
Required Insurance. ArenaCo shall, at its sole expense, unless otherwise expressly
agreed by the City in writing, procure and maintain in full force and effect at all times during the
Management Rights Term, the following:
(A)

Property insurance for the Parking Facilities covering real property, personal
property, business income, and extra expense for all risks of physical loss or
damage written on the broadest available Cause of Loss Form acceptable to the
City in an amount not less than the Minimum Property Insurance Coverage with
no coinsurance penalty provisions. "Minimum Property Insurance Coverage"
means, at any given time, 100% of the full replacement cost (new without
deduction for depreciation) of the Parking Facilities. Property coverage shall
include earthquake, earthquake sprinkler leakage, and flood, and (i) such
earthquake coverage have a limit equal to (or greater than) the Minimum
Property Insurance Coverage if such a limit is available at commercially
reasonable rates (failing which such earthquake coverage shall have reasonable
limits or sub‐limits that are determined by "Probable Maximum Loss"
calculations which are acceptable to the City) and (ii) such earthquake sprinkler
leakage and flood coverage shall have reasonable limits or sub‐limits that are
determined by "Probable Maximum Loss" calculations which are acceptable to
the City. Property coverage shall also include boiler and machinery coverage.
Business income and extra expense coverage shall contain limits sufficient to
cover all direct and indirect loss of income and additional expenses for the
business operations of the Parking Facilities for the appropriate period of time
necessary to complete repairs of all real and personal property. Business income
coverage shall include an extended period of indemnity of at least 12 months.
Any deductibles or self‐insured retentions must be declared and approved by the
City (such approval not to be unreasonably withheld, conditioned, or delayed),
provided that in no event will the amount of coverage, after taking into account
any such deductibles or self‐insured retentions, be less than the Minimum
Property Insurance Coverage.

(B)

Commercial general liability insurance (CGL) written on an "occurrence" policy
form and covering liability for death, bodily injury, personal injury, and property
damage with limits of $10,000,000 per occurrence relating, directly or indirectly,
to ArenaCo's business operations, conduct, or use or occupancy of the Parking
Facilities. Such coverage shall include all activities and operations conducted by
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any Person on or about the Parking Facilities, and any work performed by or on
behalf of ArenaCo at the Parking Facilities. Coverage should be as broad as ISO
policy form CG 0001, or any replacement thereof that becomes standard in the
insurance industry, or an equivalent form acceptable to the City. If a general
aggregate limit applies, either the general aggregate limit shall apply separately
to the Parking Facilities project/location or the general aggregate limit shall be
twice the required occurrence limit. If a Products/Completed Operations
aggregate limit applies, either the Products/Completed Operations aggregate
limit shall apply separately to the Parking Facilities project/location or the
Products/Completed Operations aggregate limit shall be twice the required
occurrence limit.
ArenaCo shall require all of ArenaCo's contractors,
subcontractors, vendors, agents, and representatives involved in work or
operations at the Parking Facilities to meet the CGL requirements of this section
with limits of at least $2,000,000 per occurrence and $4,000,000 aggregate. Any
deductibles or self‐insured retentions must be declared and approved by the City
(such approval not to be unreasonably withheld, conditioned, or delayed).
(C)

Automobile Liability covering death, bodily injury, and property damage for the
operation of all owned, non‐owned, leased, and hired vehicles with limits of
$5,000,000 per accident. ArenaCo shall require all of ArenaCo's contractors,
subcontractors, vendors, agents, and representatives involved in work or
operations at the Parking Facilities to meet the Automobile Liability
requirements of this section with limits of $2,000,000 per accident. Any
deductibles or self‐insured retentions must be declared and approved by the City
(such approval not to be unreasonably withheld, conditioned, or delayed).

(D)

Workers' Compensation insurance as required by the State of California with
statutory limits and Employers' Liability insurance with a limit of no less than
$3,000,000 per accident for bodily injury or disease. ArenaCo shall require all of
ArenaCo's contractors, subcontractors, vendors, agents, and representatives
involved in work or operations at the Parking Facilities to meet the Workers'
Compensation requirements of this section. Any deductibles or self‐insured
retentions must be declared and approved by the City (such approval not to be
unreasonably withheld, conditioned, or delayed).

(E)

Pollution insurance for the benefit of ArenaCo and the City covering first and
third party claims with limits of $5,000,000 each occurrence or claim and
$10,000,000 Policy Annual Aggregate. Any deductibles or self‐insured retentions
must be declared and approved by the City (such approval not to be
unreasonably withheld, conditioned, or delayed).

(F)

Builder's Risk insurance covering real property, personal property, consequential
loss of revenue (rents and earnings) and customary "soft costs" for up to 24
months, including interest costs or expenses because of delay of start‐up due to
an insured loss. Coverage shall be for all risks of physical loss or damage written
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on the broadest available Cause of Loss Form acceptable to the City for the
Minimum Property Insurance Coverage with no coinsurance penalty provisions.
Coverage shall include earthquake, earthquake sprinkler leakage, and flood with
reasonable limits or sub‐limits that are determined by "Probable Maximum Loss"
calculations which are acceptable to the City. ArenaCo shall require all of
ArenaCo's contractors, subcontractors, vendors, agents, and representatives
involved in work or operations on site at the Parking Facilities to provide a
"Property Installation Floater" covering damage to real property, personal
property, machinery, or equipment impaired, broken, or destroyed, including
transit to the construction site or while awaiting installation or testing at the
construction site. Any deductibles or self‐insured retentions must be declared
and approved by the City (such approval not to be unreasonably withheld,
conditioned, or delayed).

1.2

(G)

Professional Liability insurance covering design errors and omissions with limits
no less than $5,000,000 each occurrence or claim and $10,000,000 Policy Annual
Aggregate. Any deductibles or self‐insured retentions must be declared and
approved by the City (such approval not to be unreasonably withheld,
conditioned, or delayed).

(H)

Garagekeepers' liability policy with minimum limit of not less than $50,000 per
vehicle and $1,000,000 per occurrence. Any deductibles or self‐ insured
retentions must be declared and approved by the City (such approval not to be
unreasonably withheld, conditioned, or delayed).

General Provisions for ArenaCo's Insurance.
(A)

The obligations of ArenaCo set forth in this Exhibit B are independent of
ArenaCo's waiver, indemnification, or other obligations under this Agreement
and shall not be construed or interpreted in any way to restrict, limit, or modify
ArenaCo's waiver, indemnification, or other obligations or to in any way limit
ArenaCo's liability under this Agreement.

(B)

All insurance policies required under this Exhibit B (including endorsements
thereto) shall, unless otherwise expressly agreed by the City in writing, be issued
by insurance companies authorized to do business in the State of California and
rated "A‐VIII" or better by A.M. Best Company (or equivalent).

(C)

All CGL policies required under Section 1.1(B) shall be endorsed to name the City,
the holders of Security Interests, and their respective officers, officials,
employees, agents, and volunteers as additional insureds with respect to liability
arising out of work or operations performed by or on behalf of ArenaCo and its
contractors, subcontractors, agents, representatives, and employees. Such
additional insured coverage should include completed operations and be
provided by an endorsement (at least as broad as ISO Form CG 20 10 11 85 or
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through the combination of GC2038 04/13 and CG2037 04/13). For any claims
related to the Parking Facilities, all CGL policies shall be primary insurance as
respects the City, the holders of Security Interests, and their respective officers,
officials, employees, agents, and volunteers. Any insurance or self‐insurance
maintained by the City, the holders of Security Interests, and their respective
officers, officials, employees, agents, or volunteers shall be excess of the
required CGL policies and shall not contribute with them. ArenaCo shall
maintain the above additional insured coverage (including Products/Completed
Operations) for an additional ten years beyond the expiration or earlier
termination of this Agreement. ArenaCo shall require all contractors,
subcontractors, vendors, agents, and representatives involved in work or
operations at the Parking Facilities to meet the requirements of this section.
(D)

ArenaCo's automobile liability policy shall contain or be endorsed to contain the
City, the holders of Security Interests, and their respective officers, officials,
employees, agents, and volunteers as additional insureds with respect to liability
arising out of the operation of all owned, non‐owned, leased, and hired vehicles.
Additional insured coverage can be provided in the form of an endorsement to
ArenaCo's insurance (at least as broad as ISO Form CA2048 Designated Insured
Endorsement). For any claims related to automobile liability, the automobile
liability policy shall be primary insurance as respects the City, the holders of
Security Interests, and their respective officers, officials, employees, agents, and
volunteers. Any insurance or self‐insurance maintained by the City, and the
holders of Security Interests, and their respective officers, officials, employees,
agents, and volunteers, shall be excess of the required automobile liability
insurance and shall not contribute with it. ArenaCo shall require all contractors,
subcontractors, vendors, agents, and representatives involved in work or
operations at the Parking Facilities to meet the requirements of this section.

(E)

All policies for property insurance, pollution insurance, and builder's risk
insurance required under this Agreement shall name ArenaCo, the City, any
holders of Security Interests, and such other Persons who have an insurable
interest in the Parking Facilities as "loss payees" to the extent of their insurable
interest in the Parking Facilities.

(F)

ArenaCo shall require its insurers to waive rights of subrogation against the City
and the holders of Security Interests, and their respective officers, officials,
employees, agents, or volunteers, which any insurer of ArenaCo may acquire by
virtue of the payment of any loss. ArenaCo shall obtain any endorsements that
may be necessary to effect this waiver of subrogation. Workers' Compensation
policies required under this Exhibit B shall be endorsed with a waiver of
subrogation in favor of the City and the holders of Security Interests, and their
respective officers, officials, employees, agents, and volunteers, for all work
performed. ArenaCo waives any claims against the City and the holders of
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Security Interests, and their respective officers, officials, employees, agents, and
volunteers, to the extent such claims are covered by the insurance required by
this Exhibit B (or would have been so covered if such insurance was procured
and maintained as required in this Exhibit B), and such insurance shall not
prohibit the foregoing waiver.
ArenaCo shall require all contractors,
subcontractors, vendors, agents, and representatives involved in work or
operations at the Parking Facilities to (i) to obtain such a waiver of subrogation in
favor of ArenaCo, the City, and the holders of Security Interests, and their
respective officers, officials, employees, agents, and volunteers, from their
respective insurers, and (ii) to waive any claims against ArenaCo, the City, and
the holders of Security Interests, and their respective officers, officials,
employees, agents, and volunteers, to the extent such claims are covered by the
insurance required by this Exhibit B (or would have been so covered if such
insurance was procured and maintained as required in this Exhibit B), and such
insurance shall not prohibit the foregoing waiver.
(G)

If any coverage required is written on a claims‐made coverage form:
(1)

The retroactive date must be shown, and this date must be before the
execution date of the contract or the beginning of contract work.

(2)

Insurance must be maintained and evidence of insurance must be
provided for at least ten years after completion of contract work.

(3)

If coverage is canceled or non‐renewed, and not replaced with another
claims‐made policy form with a retroactive date prior to the contract
effective, or start of work, date, ArenaCo must purchase extended
reporting period coverage for a minimum of ten years after completion of
contract work and require all contractors, subcontractors, vendors,
agents, and representatives involved in the applicable work or operations
at the Parking Facilities to do the same.

(H)

If ArenaCo or any of its contractors, subcontractors, vendors, agents,
representatives, or employees involved in work or operations of the Parking
Facilities maintain higher limits than the minimums shown in this Exhibit B, the
City and the holders of Security Interests require and shall be entitled to
coverage for the higher limits maintained by such Person(s). Any available
insurance proceeds in excess of the specified minimum limits of insurance and
coverage shall be available to the City and the holders of Security Interests.
ArenaCo shall require all contractors, subcontractors, vendors, agents, and
representatives involved in work or operations at the Parking Facilities to comply
with this section.

(I)

ArenaCo shall ensure that the Products/Completed Operations coverage in the
CGL policy (Section 1.1(B)), the Pollution insurance (Section 1.1(E)), and the
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Professional Liability insurance (Section 1.1(G)) remain in effect for a period of
ten years after the expiration or earlier termination of this Agreement.
1.3
Adjustment. The foregoing coverages, policy limits, and deductibles shall be reviewed
every five years and may be adjusted if prudent, considering levels of inflation, risk of loss,
premium expenses, and other relevant factors, including the then practice of other prudent
property owners in the vicinity of the Parking Facilities and other prudent owners of parking
facilities of comparable size and operations to the Parking Facilities; provided, however, that
the amount of property damage insurance shall never be less than the Minimum Property
Insurance Coverage.
1.4
Required Insurance Policy Clauses. Each policy of insurance required to be carried
pursuant to the provisions of this Exhibit B shall contain (A) a provision that no act or omission
of any of the insureds shall affect or limit the obligation of the insurance company to pay the
amount of any loss sustained, (B) an agreement by the insurer that such policy shall not be
canceled, modified, or denied renewal without at least 30 days' prior written notice to each
Party and all other named or additional insureds, and (C) with respect to property insurance, a
waiver of subrogation by the insurer to any right to recover the amount of any loss resulting
from the negligence of the City, ArenaCo, the holders of Security Interests, or any of their
contractors, subcontractors, vendors, agents, representatives, or employees.
1.5
Blanket or Umbrella Policies. The insurance required to be carried by ArenaCo
pursuant to the provisions of this Exhibit B may, at ArenaCo's option, be effected by blanket or
umbrella policies issued to ArenaCo covering the Parking Facilities and other properties owned
or leased by ArenaCo or Affiliates thereof, provided such policies otherwise comply with the
provisions of this Agreement and provide to the Parking Facilities not less than the specified
coverage, including, the specified coverage for all insureds required to be named as insureds
under this Agreement.
1.6
Delivery of Evidence of Insurance. With respect to each and every one of the insurance
policies required to be procured or maintained under the terms of this Agreement, (A) on or
before the date that each such policy is required to be first procured, (B) at least 30 days before
the expiration of any such policy, and (C) otherwise from time to time upon the City's
reasonable request therefor, ArenaCo shall deliver to the City and to the holders of Security
Interests evidence showing that such insurance (including any endorsements required by this
Agreement) is in full force and effect. Such evidence shall include certificates of insurance
issued by a responsible officer of the issuer of such policies, or in the alternative, a responsible
officer of an agent authorized to bind the named issuer, setting forth the name of the issuing
company, the coverage, limits, deductibles, and the term thereon. By no later than (i) 30 days
after the effective date of any insurance policy required under this Agreement, ArenaCo shall
provide the City and the holders of Security Interests with reasonable evidence that premiums
have either been paid in full or, if the premiums are payable in installments, the installments
have been paid to date and (ii) 120 days after the effective date of any issuance policy required
under this Agreement, ArenaCo shall provide the City and the holders of Security Interests with
a complete copy of such insurance policy and all endorsements thereto.
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1.7
No Insurable Interest in the City's Insurance. Notwithstanding any Applicable Law or
custom to the contrary, no insurable interest is conferred upon ArenaCo under policies of
insurance carried by the City and the City is in no way accountable to ArenaCo regarding the
use of any insurance proceeds arising from any claim.
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Exhibit C
to
Arena Parking Management Agreement
Interim Agreement
(see attached)
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Schedule 8.2(D)
to
Arena Parking Management Agreement
Litigation
1.

CASE NO.:
CASE TITLE:

34‐2014‐00156358
CITY OF SACRAMENTO
vs.
STATE OF CALIFORNIA PUBLIC EMPLOYEES RETIREMENT SYSTEM, US
BANK A NATIONAL ASSOCIATION, C‐III ASSET MANAGEMENT LLC, and
DOES 1 through 50, inclusive.

2.

CASE NO.:
CASE TITLE:

34‐2013‐80001489
ISAAC GONZALEZ, JAMES CATHCART, and JULIAN CAMACHO,
vs.
KEVIN JOHNSON, JOHN SHIREY, JOHN DANGBERG,
CITY OF SACRAMENTO, and DOES 1 through 40, inclusive.
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AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
This AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
(this "Agreement") is made and entered into as of May 20, 2014 (the "Effective Date"),
between the City of Sacramento (the "City") and Sacramento Downtown Arena LLC
("ArenaCo"). The City and ArenaCo are sometimes referred to in this Agreement as the
"Parties" and each as a "Party".
BACKGROUND
Concurrently with the Parties' execution of this Agreement, the Parties are entering into
the Arena Parking Management Agreement (the "APMA"), pursuant to which ArenaCo has
agreed to operate, maintain, repair, and replace the "Parking Facilities" (as such term is defined
in the APMA), according to the terms of the APMA.
To facilitate the transition of ArenaCo's responsibilities under the APMA, ArenaCo
desires to engage the services of the City on an interim basis to operate and manage the
Parking Facilities.
The City is willing to assume the responsibility of interim management of Parking
Facilities subject to this Agreement.
With these background facts in mind, the City and ArenaCo hereby agree as follows:
1.

Term. The term of this Agreement (the "Term") shall commence on the Management
Rights Commencement Date (as defined in the APMA), and expire six months
thereafter, unless earlier terminated as provided herein.

2.

Purpose. The purpose of this Agreement is for the City to provide the Services and, as
may be requested by ArenaCo, the Additional Services (as such terms are defined
below) in a manner consistent with the APMA and POMA. The City shall be permitted to
use the Parking Facilities for purposes of providing the Services and the Additional
Services. Any change in use to all or a portion of the Services, the Additional Services, or
the Parking Facilities shall be mutually agreed upon in writing by both Parties.

3.

Scope of Services
3.1

Services. Subject to the terms and conditions of this Agreement, the City shall
provide the following parking management baseline services for the Parking
Facilities (the "Services"). The City's costs and expenses incurred in connection
with providing the Services shall be included in Operating Expenses (as defined
below).
(A)

Management Oversight.

(B)

Cash Collections.
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(C)

24/7 Customer Service Support.

(D)

Website Marketing Strategies.

(E)

Customer Service Front Counter.

(F)

Monthly Keycard Administration.

(G)

Parking Enforcement.

(H)

Traffic Control.

(I)

Special Event Coordination.

(J)

Validation Administration.

(K)

Parking Administration & Support.

(L)

Contractor Administration for Parking Operator as set forth in Exhibit A.

(M)

Contractor Administration for Parking Access Control Equipment as set
forth in Exhibit B.

(N)

Equipment Repair & Maintenance as set forth in Exhibit B.

(O)

Procurement Supplies/Services.

(P)

IT Support, Data Management, Record Retention.

(Q)

Risk, Claims Administration.

(R)

Banking, Credit Card Administration.

(S)

Audit & Accounting.

(T)

Budgeting/Statement
Payable.

Preparation,

Accounts

Receivable,

Accounts

ArenaCo acknowledges that the City has entered into a contract with AMPCO
System Parking ("Parking Operator") to perform a portion of the Services on the
City's behalf, which contract is attached as Exhibit A, and that the City's costs and
expenses incurred in connection with such agreement shall be included in
Operating Expenses. The City will not enter into any new subcontracts or
extensions thereof delegating the City's obligations to provide the Services or
Additional Services hereunder without the prior written approval of ArenaCo.
ArenaCo acknowledges and agrees that the City is a party to several
procurement contracts that permit the City to purchase goods and supplies
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necessary to provide the Services, and that use of any purchase orders by the
City thereunder shall not constitute new subcontracts described in the preceding
sentence.
3.2

Additional Services. In addition to the Services described in Section 3.1, if
requested by ArenaCo, the City shall provide the following supplemental project
management services (the "Additional Services"). The City shall bill for the
Additional Services at the base rate of One Hundred Ninety Dollars ($190.00) per
hour. The base rate will increase Three Percent (3%) annually on the anniversary
of the Effective Date and each year thereafter. The City's costs and expenses
incurred in connection with providing the Additional Services, which costs and
expenses shall be in addition to the base rate payable by ArenaCo hereunder,
shall be included in Operating Expenses.
(A)

CAPEX Coordination.

(B)

Structural Surveys.

(C)

Evaluate and/or produce business strategies.

(D)

PARCS System recommendations & upgrades.

(E)

Project Management services.

(F)

Perform any studies that provide information on turnover and occupancy
patterns, including major events that affect the Downtown area.

(G)

Evaluate pedestrian & vehicular traffic patterns.

(H)

Review current way‐finding system for identification of available parking.

(I)

Evaluate and/or analyze current or future parking demands.

(J)

Attend meetings involving any stakeholder concerns relative to the
current/future parking conditions.

(K)

Identify current/future parking shortfalls.

(L)

Provide an assessment of the current/future level of parking utilization.

(M)

Identify peak demands and periods of the day when parking demand is
low.

(N)

Assessment of future parking needs & recommendations.

(O)

Develop strategies for improved visitor and employee parking options.

AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
3

528 of 885

3.3

(P)

Assess the impact of future development on parking.

(Q)

Identify and evaluate potential sites that could satisfy current and
projected parking deficits.

(R)

Provide assistance in developing financing strategies.

(S)

Provide guidance and estimates of yearly maintenance costs for parking
structures.

(T)

Provide a strategy for operating guidelines, parking revenue, and
enforcement.

(U)

Recommend appropriate management, staffing, and pricing strategies for
parking structures.

(V)

Provide future financial pro formas.

(W)

Assess traffic flow, to and from the site.

(X)

Recommend phasing of the parking facilities in response to the pace of
future development.

(Y)

Conduct a parking operator subcontractor RFQ/RFP, which may be
necessary if the Agreement is continued past six months pursuant to
Section 23.

Maintenance Standard. In connection with the City's performance of the
Services and the Additional Services, the City shall keep and maintain the Parking
Facilities in good repair and in a neat and satisfactory condition pursuant to
(i) the terms of Exhibit B, (ii) ArenaCo's obligations under the APMA, and (iii) the
Parking, Operation and Maintenance Agreement between the DPA, L.P., Macy's
California, Inc., Carter Hawley Hale Stores, Inc., a Delaware corporation, and the
City, dated as of November 30, 1992 and recorded on October 15, 1993 in Book
93 1015, Page 2020 of the Official Records of Sacramento County, California (as
may be amended and restated from time to time, the "POMA"), which governs
the parking operations in the Parking Facilities. All notices and signs upon the
Parking Facilities shall be neat and properly maintained. ArenaCo shall have the
right to enter the Parking Facilities at all times to inspect the same and ensure
compliance with this Agreement and the APMA. Notwithstanding anything to
the contrary contained in this Agreement, ArenaCo acknowledges and agrees
that the City's obligations to comply with the terms of Exhibit B, the APMA and
the POMA are limited to and only to the extent of the Services and Additional
Services. For the avoidance of doubt, if ArenaCo is responsible for any
obligations in the APMA that are not covered by the Services or, as requested by
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ArenaCo, the Additional Services, ArenaCo shall remain responsible for such
obligations (and the City shall have no responsibility for such obligations). By
way of example, the APMA includes provisions that require ArenaCo to be
responsible for capital repairs and additions, and to reconstruct the Parking
Facilities in the event of a casualty, which shall remain ArenaCo's responsibility
and are not covered by this Agreement.
4.

Parking Fees. The City shall charge and collect, on behalf of and for the benefit of
ArenaCo, all fees and charges (including taxes) for the parking of motor vehicles in the
Parking Facilities. The schedule of parking fees and charges that are to be collected by
the City for each motor vehicle parked in the Parking Facilities is attached hereto as
Exhibit C. The schedule of fees and charges may be revised by written notification from
ArenaCo at any time. The City shall not collect any other parking fees or charges unless
required by applicable law or otherwise directed to do so by ArenaCo.

5.

Parking Validations. The City shall be responsible for the collection and accounting of
all parking validations in accordance with the validation amounts and procedures set
forth in the POMA.

6.

Operating Equipment. The City owns all Parking Access and Revenue Control System
("PARCS") equipment for use in operation of the Parking Facilities. PARCS includes, but
is not limited to, gate arms, cash registers, fee computer software, servers, card readers,
fiber infrastructure, time clocks and booths as provided, installed and maintained by the
City for an established fee. Attached hereto as Exhibit D is a list of all inventory and
equipment (which includes PARCS equipment) owned by the City and located in the
Parking Facilities ("City Inventory"). Without limiting the City's rights to ownership and
use of the Parking Facilities as set forth in the APMA, subject to this Section 6, the City
may remove (i) personal property located in the Parking Facilities, (ii) the portion of the
City Inventory designated in Exhibit D as (a) "Sacramento ESC – Salvage Items Report",
which relates to the removal of City Inventory from those portions of the Parking
Facilities that will be demolished pursuant to the Design and Construction Agreement
and (b) "City to Remove", which relates to the removal of City Inventory that is a
component of PARCS from any Parking Facilities, and (iii) any other City Inventory that
was purchased by the City during the Term and that is connected to PARCS (collectively,
"City Removal Inventory"). The City represents and warrants to ArenaCo that:
(1) Section 6(i)(a) above (Sacramento ESC – Salvage Items Report) includes only City
Inventory located or used in connection with the Parking Facilities that will be
demolished pursuant to the Design and Construction Agreement, and (2) Section 6(i)(b)
above (City to Remove) includes only City Inventory that is a component of PARCS for
the Parking Facilities. The City shall remove the City Removal Inventory within 30 days
after the expiration or termination of this Agreement; provided that the City shall repair
any damage to the Parking Facilities caused by such removal activities, and cooperate
with and coordinate such removal with ArenaCo. Notwithstanding the foregoing
sentence, ArenaCo acknowledges and agrees that the removal of the City Removal
AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
5

530 of 885

Inventory may cause certain areas in the walls and floors to be exposed (e.g., the
removal of a ticket dispenser will expose a hole in the floor that was created to run
conduit, power and other wiring necessary to operate the ticket machine), and that the
same will not constitute damage hereunder, provided that the City uses commercially
reasonable efforts to minimize the damage (substantive and aesthetic) caused by such
removal. The Parties shall coordinate the transition of service to ArenaCo in accordance
with the APMA. The removal of the City Inventory may cause a disruption in service to
the Parking Facilities, and the Parties agree to use commercially reasonably efforts to
mitigate, minimize and pursue avoidance of any disruption of service (including,
potentially, by extending this Agreement on a short term basis in writing while
replacement service is being instituted), it being understood that the City shall be
permitted to remove (and shall not be delayed in its removal of) the City Removal
Inventory, and that it is in both the City and ArenaCo's interest to continue the
operation of the Parking Facilities without disruption. The provisions of this Section
shall survive the expiration or termination of this Agreement.
7.

City Responsibility for Collection and Accounting. The City shall be responsible for
collecting all Revenue, performing billings and collecting accounts receivable in relation
to the City's operation of the Parking Facilities. All Revenue will be deposited in a City
account and the City will keep full and accurate accounting records, maintain all books,
records and accounts hereinafter specified, and present to ArenaCo all records and
reports as specified in this Agreement. The City shall maintain in accordance with
recognized accounting practices, throughout the Term and for a period of three years
after the expiration or termination of this Agreement, all records pertaining to
Revenues, Operating Expenses and the Monthly Management Fee for the Term. Upon
reasonable notice to the City, ArenaCo or its designated agent may examine any of the
City's records relating to the management and operation of the Parking Facilities, and
shall have the right to audit the same at any time during the Term and for a period of
three years after the termination or expiration, in which case the costs of such audit
shall be paid by ArenaCo. The cost of any such audit shall be borne by ArenaCo, unless
an error of 4% or more of Revenues during the Term. Notwithstanding anything to the
contrary contained herein, if the parking booth located at 7th Street is disconnected
from PARCS in connection with the demolition work described in Section 17 below, and
is therefore required to operate on a manual basis, the City shall not be subject to the
4% variance described in the prior sentence with respect to the operations of such
booth during the period of manual service. Any adjustment in amounts due or owing by
either ArenaCo or the City shall be paid within 60 days following receipt of the audit
report. The provisions of this Section shall survive the expiration or termination of this
Agreement.

8.

Compensation and Management Fee
8.1

Definitions. The following definitions regarding compensation and management
fees apply to this Agreement:
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8.2

(A)

"Revenue" means all amounts of money collected in connection with the
operation of the Parking Facilities. Revenue collected from the issuance
of parking citations and further described in Section 10 is not included in
the calculation of Revenue or Monthly Revenue.

(B)

"Monthly Revenue" means the total amount of Revenue generated
during any one month this Agreement is in effect, without any type of
deduction.

(C)

"Operating Expenses" means all costs and expenses incurred by the City
in connection with the operation and maintenance of the Parking
Facilities, including without limitation costs and expenses incurred by the
City in connection with providing the Services and the Additional Services
(including an allocation of expenses for City staff time), insurance costs
and other costs and expenses incurred by the City pursuant to the
agreements attached as Exhibits A and B. The City shall not incur any
costs or expenses in connection with the operation and maintenance of
the Parking Facilities under this Agreement unless such expenditures are
necessary and reasonable for the performance by the City of its duties
and obligations under this Agreement; and shall not enter into contracts
or agreements (or undertake other voluntary acts on behalf of ArenaCo)
that materially increase Operating Expenses without the prior written
approval of ArenaCo.

(D)

"Monthly Net Revenue" shall be Monthly Revenue minus all Monthly
Operating Expenses.

(E)

"Monthly Operating Expenses" as used herein shall mean Operating
Expenses incurred in or attributed to any particular calendar month
during the Term.

(F)

"Monthly ArenaCo Proceeds" means Monthly Net Revenue minus the
Monthly Management Fee for the immediately preceding month.

(G)

"Monthly Management Fee" is a fixed fee paid to the City of $2,000 per
month, which fee is in addition to any fees for any Additional Services
and any costs or expenses incurred by the City in connection with
providing the Services and Additional Services as contemplated
hereunder. The provisions of this Section shall survive the expiration or
termination of this Agreement.

Manner of Payment to ArenaCo and the City. Each month, the City shall
calculate the Monthly Net Revenue and the Monthly ArenaCo Proceeds for the
immediately preceding month, prorated for partial months. The City shall pay
the Monthly ArenaCo Proceeds for each particular month to ArenaCo, if any,
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within 60 days of the last day of such calendar month in arrears. The City shall
provide details of the income sources in a form reasonably acceptable by
ArenaCo. If Monthly Net Revenue is not sufficient to pay the Monthly
Management Fee and Monthly Operating Expenses, the City shall notify ArenaCo
of the amount of the deficiency as provided for in this Agreement and ArenaCo
shall pay the City the amount of the deficiency within 45 days after notice is sent
to ArenaCo by the City, subject to verification by ArenaCo of such deficiency
(which shall not be unreasonably withheld, conditioned or delayed). The City
shall have no obligation to advance any funds to cover any shortfalls in
Operating Expenses or other costs or expenses hereunder. The provisions of this
Section shall survive the expiration or termination of this Agreement.
8.3

Operating Budget. Attached hereto as Exhibit E is a projected operating budget
for the Term (the "Budget"). The Budget is based on current operations of the
Parking Facilities. The Parties acknowledge and agree that the Budget is a
reasonable estimate based on current operations for the Parking Facilities, and is
subject to change based on economic and unanticipated circumstances. The
Parties acknowledge further that the Budget does not take into account
modifications to the Revenue and Operating Expenses resulting from ArenaCo's
demolition of the Parking Facilities as contemplated by the Design and
Construction Agreement, which modifications could have a significant impact on
the Revenue and Operating Expenses.

9.

Licensing Fee. The City shall use the City's PARCS that serve the Parking Facilities.
During any such use of the PARCS equipment, ArenaCo will pay the City's monthly
licensing fee of $14,000, which the City shall calculate as a Monthly Operating Expense.

10.

Parking Citations. The City at its own expense will add the Parking Facilities to its
regular patrol coverage and retain all revenue from citations issued to vehicles parked in
the Parking Facilities.

11.

Indemnity
11.1

Generally. The City shall defend, indemnify and hold harmless ArenaCo, its
members, officers, directors, agents, employees and volunteers from and against
all demands, claims, actions, liabilities, losses, damages and costs, including
reasonable attorneys' fees, arising out of or resulting from the performance of
the Agreement, caused in whole or in part by the negligent or intentional acts or
omissions of the City, its officers, directors, agents, employees, volunteers or
contractors. Likewise, ArenaCo shall defend, indemnify and hold harmless the
City, its Council, officers, directors, agents, employees and volunteers from and
against all demands, claims, actions, liabilities, losses, damages and costs,
including reasonable attorneys' fees, arising out of or resulting from the
performance of the Agreement, caused in whole or in part by the negligent or
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intentional acts or omissions of ArenaCo, its officers, directors, agents,
employees, volunteers or contractors.
11.2

12.

Additional Provisions. It is the intention of the City and ArenaCo that the
provisions of the aforementioned paragraph be interpreted to impose on each
Party responsibility to the other for the acts and omissions of their respective
officers, directors, agents, employees, volunteers, and contractors. It is also the
intention of the City and ArenaCo that, where comparative fault is determined to
have been contributory, principles of comparative fault will be followed and
each Party shall bear the proportionate cost of any damage attributable to the
fault of that Party, its officers, directors, agents, employees, volunteers, and
contractors. The provisions of this Section shall survive the expiration or
termination of this Agreement.

Insurance
12.1

City Insurance Requirements. ArenaCo acknowledges that the City is a
self‐insured public entity and agrees that the City's program of self‐insurance
fulfills any and all insurance requirements. The City shall provide a letter of self‐
insurance stating that the City's self‐insurance program adequately protects
against liabilities and claims arising out of the performance of this Agreement.

12.2

ArenaCo Insurance Requirements. During the Term, ArenaCo shall maintain the
insurance coverage required by the APMA. It is understood and agreed by
ArenaCo that its liability to the City shall not in any way be limited to or affected
by the amount of insurance coverage required or carried by ArenaCo in
connection with this Agreement.

13.

Improvements. All costs for any improvements related to the Parking Facilities shall be
the sole responsibility of ArenaCo. Any construction, reconstruction or altering of any
such improvements shall be installed, constructed and maintained in accordance with
applicable building and other codes, in a good and workmanlike manner to the
satisfaction of ArenaCo, and in accordance with all requirements of all departments,
boards, bureaus, officials and authorities having jurisdiction in the matter. All necessary
permits for such construction (including any permits required to cross public streets)
shall be obtained by the ArenaCo at its sole cost and expense.

14.

Utilities and Services. All charges for water, gas, light, heat, power, electricity,
telephone or other communication service, janitorial service, trash pick‐up, sewer, and
all other services supplied to or consumed on the Parking Facilities directly related to
this parking operation, and all taxes, levies, fees, or surcharges therefor shall either be
the sole responsibility of ArenaCo or, if paid by the City, shall constitute Operating
Expenses for the purposes of this Agreement.

15.

Representations, Warranties, and Covenants
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15.1

15.2

Representations and Warranties of ArenaCo. ArenaCo represents and warrants
to the City that, as of the Effective Date:
(A)

Organization. ArenaCo is a limited liability company duly organized and
validly existing under the laws of the State of Delaware. ArenaCo has all
requisite power and authority to enter into this Agreement.

(B)

Authorization; No Violation. The execution, delivery and performance by
ArenaCo of this Agreement have been duly authorized by all necessary
action, will not violate the organizational documents of ArenaCo and will
not result in the breach of, or constitute a default under, any material
agreement to which ArenaCo is a party or by which ArenaCo or its
material assets may be bound or affected. This Agreement has been duly
executed and delivered by ArenaCo and constitutes valid and binding
obligations of ArenaCo.

(C)

No Conflicts. This Agreement is not prohibited by and does not conflict
with any judgments or decrees to which ArenaCo is a party or is
otherwise subject.

(D)

Litigation. No suit is pending or, to the knowledge of ArenaCo,
threatened against ArenaCo that could reasonably be expected to have a
material adverse effect upon ArenaCo's performance under this
Agreement or the financial condition or business of ArenaCo. There are
no outstanding judgments against ArenaCo that would have a material
adverse effect upon its assets, properties, or franchises.

Representations and Warranties of the City. The City represents and warrants
to ArenaCo that, as of the Effective Date:
(A)

Organization. The City is a municipal corporation duly organized and
validly existing under the laws of the State of California. The City has all
requisite power and authority to enter into this Agreement.

(B)

Authorization; No Violation. The execution, delivery, and performance by
the City of this Agreement have been duly authorized by all necessary
action, will not violate the organizational documents of the City and will
not result in the breach of, or constitute a default under, any material
agreement to which the City is a party or by which the City or its material
assets may be bound or affected. This Agreement has been duly
executed and delivered by the City and constitutes valid and binding
obligations of the City.
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15.3

16.

(C)

No Conflicts. This Agreement is not prohibited by and do not conflict
with any judgments or decrees to which the City is a party or is otherwise
subject.

(D)

Litigation. No suit is pending or, to the knowledge of the City, threatened
against the City that could reasonably be expected to have a material
adverse effect upon the City's performance under this Agreement, the
Parking Land, the Parking Facilities, or the financial condition or business
of the City other than as set forth on Schedule 15.2(D) attached hereto.
There are no outstanding judgments against the City that would have a
material adverse effect upon the Parking Facilities, the Parking Land, or
the City's ability to perform its obligations under this Agreement.

Mutual Covenants. Commencing with the Effective Date, each Party covenants
and agrees to the other Party as follows:
(A)

Additional Documents and Approval. Each Party, whenever and as often
as it shall be reasonably requested to do so by the other Party, shall
execute or cause to be executed any further documents, take any further
actions, and grant any further approvals as may be necessary in order to
consummate the transactions provided for in this Agreement.

(B)

Notice of Matters. Should ArenaCo or the City receive knowledge about
any matter that may constitute a breach of any of its representations,
warranties, or covenants set forth in this Agreement, it shall promptly
notify the other Party of the same in writing.

Default and Remedies
16.1

ArenaCo Default. Each of the following events will, unless otherwise expressly
agreed by the City in writing, constitute an "ArenaCo Default" under this
Agreement:
(A)

Failure to Pay. Any failure by ArenaCo to pay the Management Fee or
any Operating Expense shortfalls as required hereunder within 15 days
after receipt of written notice from the City of failure to pay such
amounts when due.

(B)

Breach of this Agreement. ArenaCo materially breaches or fails to comply
with any material provision of this Agreement applicable to ArenaCo
other than the obligation to pay the Annual Fee, and such breach or
noncompliance continues for a period of 60 days after written notice
thereof by the City to ArenaCo; or, if such breach or noncompliance
cannot reasonably be cured within such 60‐day period, ArenaCo does not
commence to cure such breach or noncompliance within such 60‐day
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period or, after commencing to cure such breach or noncompliance, does
not thereafter pursue such cure in good faith to completion.

17.

(C)

Bankruptcy. ArenaCo files a petition in bankruptcy or insolvency, or for
reorganization or arrangement under any applicable laws related to
bankruptcy or insolvency, or voluntarily takes advantage of any such
applicable laws by answer or otherwise, or dissolves or makes a general
assignment for the benefit of creditors, or involuntary proceedings under
any such applicable laws or for the dissolution of ArenaCo are instituted
against ArenaCo, or a receiver or trustee is appointed for the Arena or for
all or substantially all of ArenaCo's property, and such involuntary
proceedings are not dismissed or such receivership or trusteeship
vacated within 90 days after such institution or appointment.

(D)

ArenaCo Default under APMA. Any ArenaCo Default occurs pursuant to
the APMA.

16.2

City's Remedies. If any ArenaCo Default occurs, the City shall have the right, at
the City's election, to: (A) sue ArenaCo for and obtain damages, specific
performance, other equitable relief, or any combination of the foregoing, and/or
(B) terminate this Agreement.

16.3

City Event of Default. Unless otherwise expressly agreed by ArenaCo in writing,
it shall be a "City Event of Default" under this Agreement if the City materially
breaches or fails to comply with any material provision of this Agreement
applicable to the City, and such breach or noncompliance continues for a period
of 60 days after written notice thereof by ArenaCo to the City; or, if such breach
or noncompliance cannot reasonably be cured within such 60‐day period, the
City does not commence to cure such breach or noncompliance within such 60‐
day period or, after commencing to cure such breach or noncompliance, does
not thereafter pursue such cure in good faith to completion.

16.4

ArenaCo's Remedies. If any City Event of Default occurs, ArenaCo shall have the
right, at ArenaCo's election to: (A) sue the City for and obtain damages, specific
performance, other equitable relief, or any combination of the foregoing, and/or
(B) terminate this Agreement.

Damage and Demolition. Pursuant to the Design and Construction Agreement, a
portion of the Parking Facilities will be demolished. Upon the demolition of such
portion of the Parking Facilities, or in the event that any portion of the Parking Facilities
are otherwise damaged such that the City is unable to perform its obligations
hereunder, the City and ArenaCo shall have no further obligations hereunder with
respect to such portion of the Parking Facilities, except to the extent any obligations
expressly survive termination of this Agreement. This Section shall not have any effect
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on ArenaCo's obligations in the APMA related to casualty or condemnation of the
Parking Facilities.
18.

Total Destruction. If all of the Parking Facilities are totally destroyed from any cause,
either Party may terminate this agreement upon prior written notice to the other.

19.

Mediation
19.1

Process. Any dispute between the Parties under this Agreement shall be
resolved in accordance with this section.

19.2

Direct Communication. As soon as reasonably possible after a dispute is
identified, each Party shall set forth their positions in the dispute in written
correspondence delivered to the other Party. Within 15 days after delivery,
representatives of each Party shall meet at a mutually agreed time and place to
attempt, with diligence and in good faith, to resolve and settle the dispute.

19.3

Non‐binding Mediation.

19.4

20.

(A)

Resort to Mediation. If the dispute is not resolved through direct
communication as provided in Section 19.3 by the date that is ten days
after the initial meeting, any Party to such dispute may request
appointment of a neutral and properly credentialed mediator with expert
knowledge and practical experience regarding the subject in dispute.

(B)

Choice of Mediators. The requesting Party shall provide a list of three
possible mediators to the non‐requesting Party. The non‐requesting
Party shall then select the mediator to be used to mediate the dispute
from that list.

(C)

Length of Mediation. The Parties shall then participate in good faith in a
one‐day, non‐binding mediation session. Notwithstanding the foregoing,
the Parties may agree to extend the mediation proceedings.

(D)

Location. Any mediation proceedings shall take place in the City, unless
otherwise mutually agreed by the Parties.

(E)

Cost Sharing. The cost of the mediation shall be divided equally between
the Parties to the dispute.

Mediation Failure. If the Parties do not resolve the dispute after engaging in this
mediation process, each Party shall be entitled to bring an appropriate action or
proceeding in any court of competent jurisdiction to vindicate its rights under
this Agreement.

Miscellaneous
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20.1

Notices. Any notice or other communication under this Agreement must be in
writing and will be considered properly given and effective only when mailed or
delivered in the manner provided by this section to the persons identified below.
A notice or other communication that is mailed will be effective or will be
considered to have been given on the third day after it is deposited in the U.S.
Mail (certified mail and return receipt requested), addressed as set forth below,
with postage prepaid. A notice or other communication sent in any other
manner will be effective or will be considered properly given when actually
delivered.

If to the City:
John Dangberg
Assistant City Manager
City of Sacramento
915 I Street, Fifth Floor
Sacramento, California 95814

If to ArenaCo:
John Rinehart, CFO
Sacramento Basketball Holdings, LLC
One Sports Parkway
Sacramento, CA 95834
Facsimile: (916) 928‐6983

With copies to:
Matthew Ruyak
Assistant City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, California 95814

With copies to:
Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814
Jeffrey Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Facsimile: (916) 496‐8500

Jeffrey Massey
Senior Deputy City Attorney
City of Sacramento
915 I Street, Fourth Floor
Sacramento, California 95814

Adam R. Klein, Esq.
Katten Muchin Rosenman LLP
525 W. Monroe Street
Chicago, IL 60661‐3693
Facsimile: (312) 902‐1061

Matt Eierman
Parking Manager
City of Sacramento
Department of Public Works
300 Richards Boulevard, Suite 213
Sacramento, CA 95811

Either Party may from time to time designate a different address or facsimile
number or persons for notices by giving notice to that effect to the other Party in
accordance with the terms and conditions of this section.
20.2

Force Majeure. Failure in performance by either Party under this Agreement
due to a Force Majeure Event shall not be deemed a breach of this Agreement.
In addition, when this Agreement provides a time for the performance of any
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obligation, the time provided is extended if compliance is not possible due to a
Force Majeure Event. The extension time shall be equal to one day for each day
the Force Majeure Event prevents compliance. "Force Majeure Event" means
any act, event, or condition that is beyond the reasonable control of the Party
asserting the Force Majeure Event, if it prevents or delays such Party from
performing any obligation under this Agreement, including the following: any act
of public enemy, terrorism, blockade, war, insurrection, civil disturbance,
explosion, or riot; epidemic; landslide, earthquake, fire, storm, flood, or
washout, or other catastrophic weather event; any other act of God; and strike,
lockout, or other industrial disturbance.
20.3

Severability. If a court with jurisdiction rules that any nonmaterial part of this
Agreement is invalid, unenforceable, or contrary to law or public policy, then the
rest of this Agreement remains valid and fully enforceable.

20.4

Obligations of the City and ArenaCo. The obligations and undertakings of the
City and ArenaCo under or in accordance with this Agreement are obligations
solely of the City and ArenaCo. Except as otherwise expressly stated in this
Agreement, no recourse shall be had, whether in contract, in tort, or otherwise
against any officer, director, employee, agent, member, volunteer, or
representative of the City or ArenaCo in his or her individual capacity on account
of any obligation or undertaking of or any act or omission by the City or ArenaCo
under or pursuant to this Agreement.

20.5

Time of the Essence.
Agreement.

20.6

Binding Effect. This Agreement binds and inures to the benefit of the Parties'
successors and assigns.

20.7

Waiver. A Party's failure to insist on strict performance of this Agreement or to
exercise any right or remedy upon breach of this Agreement will not constitute a
waiver of the performance, right, or remedy. A Party's waiver of another Party's
breach of any provision in this Agreement will not constitute a continuing waiver
or a waiver of any subsequent breach of the same or any other provision. A
waiver is binding only if set forth in a writing signed by the waiving Party.

20.8

Interpretation. This Agreement is to be interpreted and applied in accordance
with California law, except that that the rule of interpretation in California Civil
Code section 1654 will not apply. The term "including" shall mean "including,
without limitation" and "including, but not limited to" and shall not be
interpreted to imply any limitation on the more general preceding provision
unless otherwise expressly stated. All references in this Agreement to Sections
or Exhibits refer to the Sections and Exhibits of this Agreement unless otherwise

Time is of the essence in the performance of this
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expressly stated. Each Exhibit referenced in this Agreement is incorporated into
this Agreement by reference and made a part hereof. The headings and captions
of the Sections and Exhibits are included for convenience only and shall have no
effect upon the construction or interpretation of this Agreement.
20.9

Integration and Modification. Subject to Section 20.21, this Agreement sets
forth the Parties' entire understanding regarding the matters set forth in this
Agreement and is intended to be their final, complete, and exclusive expression
of those matters. It may be modified only by another written agreement signed
by both Parties.

20.10 Conflicts among Project Agreements. To the extent of any conflict or
inconsistency between or among any of the Project Agreements, such conflict or
inconsistency shall be resolved pursuant to Section 8.12 of the Comprehensive
Agreement.
20.11 Relationship of the Parties. The Parties do not intend to create any agency,
partnership, joint venture, trust, or other relationship with duties or incidents
different from those of parties to an arm's‐length contract.
20.12 Attorneys' Fees. Except as otherwise expressly stated herein, the Parties shall
bear their own costs and attorneys' fees incurred in connection with this
Agreement.
20.13 Alternative Delivery. When a Party is obligated to deliver a document or similar
item to the other Party, the recipient may, in its sole discretion, opt for a review
of that item without taking physical or electronic delivery.
20.14 Counterparts. The Parties may sign this Agreement in counterparts, each of
which will be considered an original, but all of which will constitute the same
Agreement. Facsimile signatures or signatures transmitted by e‐mail or other
electronic means shall be effective to bind the Parties.
20.15 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. In the event of any
proceedings regarding this Agreement, the Parties agree that the venue shall be
the state courts of California located in Sacramento County or the U.S. District
Court for the Eastern District of California in Sacramento.
20.16 Disclosure of Records. All non‐public documents shared by the Parties shall be
treated as confidential to the extent permitted by law. All documents submitted
to the City may be subject to disclosure pursuant to the California Public Records
Act. However, if any documents, in whole or in part, are set apart and clearly
marked "trade secret" or "confidential" when provided to the City, the City shall
give notice to ArenaCo of any request for the disclosure of those documents.
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ArenaCo shall then have five days from the date it receives that notice to enter
into an agreement with the City, satisfactory to the City Attorney, providing for
the defense of, and complete indemnification and reimbursement for all costs
(including plaintiff's attorneys' fees) incurred by the City in any legal action to
compel the disclosure of those documents under the California Public Records
Act. ArenaCo shall have sole responsibility for defense of the actual "trade
secret" or "confidential" designations.
20.17 Assignment. This Agreement may not be Assigned without the other Party's
consent, provided, however, that, without the City's consent: (i) ArenaCo may
Assign this Agreement and all rights and obligations hereunder to an Affiliate
provided that ArenaCo remains obligated on all of its obligations provided in this
Agreement, and (ii) ArenaCo may Assign this Agreement to any Person (or an
Affiliate thereof) that acquires, or obtains control of, the Team with the approval
of the NBA. Subject to the foregoing, this Agreement shall be binding upon and
shall inure to the benefit of the permitted successors and assigns of the parties
hereto. "Assign" means any sale, transfer, assignment, pledge, mortgage,
encumbrance, or any other transfer, including transfers as security for
obligations, of this Agreement or a Party's rights or obligations under this
Agreement. For purposes of this Agreement, the term "Affiliate" of a specified
Person means a Person who is directly or indirectly controlling, controlled by, or
under common control with, the specified Person, where "control" means the
possession, directly or indirectly, of the power to direct the management and
policies of the specified Person whether through the ownership of voting
securities, by contract or otherwise. The term "Person" means any individual,
trust, estate, partnership, joint venture, company, corporation, association,
limited liability company, or other legal entity, business organization, or
enterprise.
20.18 Payments. If any payment under this Agreement is required to be made on a
day other than a Business Day, the date of payment shall be extended to the
next Business Day.
20.19 Interest. Except as otherwise expressly set forth in this Agreement, any payment
required under this Agreement that is not timely made shall bear interest at the
Interest Rate from the due date until paid in full.
20.20 NO WAIVER OF GOVERNMENTAL IMMUNITY. NO PROVISION FOR INSURANCE,
INDEMNIFICATION, CASUALTY, LOSS, OR SHARED EXPENSE SHALL BE
CONSTRUED TO BE A WAIVER BY THE CITY OF ANY GOVERNMENTAL IMMUNITY
AS TO AMOUNTS OR TYPES OF LIABILITY FOR THE USE, OCCUPANCY, OR
OPERATION OF THE PARKING FACILITIES OR THE PARKING LAND OR EXERCISE OF
RIGHTS AND OBLIGATIONS UNDER THIS AGREEMENT.
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20.21 Other Agreements. This Agreement does not cancel, supersede, modify, or
otherwise affect the following: any other agreements that have been or may be
made by the Parties regarding the subject matter of this Agreement, including
the POMA, the Arena Agreement, the APMA, the Design and Construction
Agreement, and any approvals or permits that have been issued by any party
regarding the subject matter of this Agreement. The City acknowledges that its
performance of the Services and, as requested by ArenaCo, the Additional
Services, is intended to satisfy ArenaCo's corresponding obligations regarding
operations of the Parking Facilities under the APMA, and the failure of the City to
perform such services under this Agreement shall not be deemed an ArenaCo
Default under the APMA.
20.22 Holding Over. At the end of the Term, the City and ArenaCo, upon mutual
consent, may continue this agreement on a month‐to‐month basis. All terms
and conditions will remain the same.
20.23 Effectiveness. Notwithstanding anything in this Agreement to the contrary, the
effectiveness of this Agreement is conditioned upon the NBA's approval of the
Team Agreement (as defined in the Arena Agreement) and the Arena
Agreement, which approval is required for the effectiveness of both such
agreements pursuant to the terms thereof. ArenaCo shall promptly deliver to
the City a copy of the letter from the NBA confirming such approval upon
ArenaCo's receipt thereof.
21.
Definitions and Terms. Capitalized terms in this Agreement have the definitions set
forth in this section.
"Additional Services" is defined in Section 3.2.
"Affiliate" is defined in Section 20.17.
"APMA" is defined in the Background.
"Arena Agreement" means the Arena Management, Operations, and Lease Agreement
between the Parties dated as of the Effective Date.
"ArenaCo" is defined in the introductory paragraph of this Agreement.
"ArenaCo Default" is defined in Section 16.1.
"Assign" is defined in Section 20.17.
"Budget" is defined in Section 8.3.
"City" is defined in the introductory paragraph of this Agreement.
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"City Event of Default" is defined in Section 16.3.
"City Inventory" is defined in Section 6.
"City Removal Inventory" is defined in Section 6.
"Design and Construction Agreement" means the Arena Design and Construction
Agreement between the Parties dated as of the Effective Date.
"Effective Date" is defined in the introductory paragraph of this Agreement.
"Force Majeure Event" is defined in Section 20.2.
"NBA" means the National Basketball Association.
"PARCS" is defined in Section 6.
"Parking Facilities" is defined in the APMA.
"Parking Operator" is defined in Section 3.1.
"Party" or "Parties" is defined in the introductory paragraph of this Agreement.
"Person" is defined in Section 20.17.
"POMA" is defined in Section 3.3.
"Services" is defined in Section 3.1.
"Term" is defined in Section 1.
*

*

*
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IN WITNESS WHEREOF, the Parties have entered in this Agreement as of the day and
year first above written.
City of Sacramento

SACRAMENTO DOWNTOWN ARENA LLC,
a Delaware limited liability company

By:____________________________
John F. Shirey
City Manager

By: Sacramento Basketball Holdings LLC,
a Delaware limited liability company,
its Sole Member
By: ________________________________

Date:_______________, 2014
Name: _____________________________
Its: ________________________________

Date:________________, 2014
Approved as to Form
Sacramento City Attorney

Approved as to Legal Form
Pioneer Law Group, LLP

By:____________________________
Matthew D. Ruyak
Assistant City Attorney

By:____________________________
Jeffrey K. Dorso
Attorneys for ArenaCo
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Exhibit A
to
Agreement for Interim Parking Operations Management
Contractor Administration for Parking Operator
(see attached)
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Supervisor: Howard Chan

_

Project Mgr: Matt Eierman
Contract Services: Jose R. ledesma

Date:3/2/10

Section Manager: NA

Phone Number: 916-808-8195

Division Manager: Howard Chan

Comment:

Org Number: 15001011

Review and Signature Routing
Signature or Initial

Department

Contract Services^

Date
-2-)0

Project Manager:

kA6
Date:

J
imaged:
Initial: V • E.

Supervisor:
Section Manager:
Division Manager:
Sig
City Attorney

For City Clerk Processing
Finalized:
Initial:

_Z-o

City Attorney (MC: 09300
otify for P ick Up
q Send interoffice Mail
x, ^5 C15
Date
Signature
or
Initial
Authorization
.Department Director, Jerry Way
City I%anager (MC 09200):

,

Yes .© No Q,"
City Clerk (MC: 09400):

b -L V L I HdW OIOZ °
M Pd3Wd80VS jD ^110
01.4J0 S,A8313 AIM
0]4/`1I^3371^i
547 of 885

)
I

2010-0192
With: AMPCO System Parking
Title: Downtown Plaza Prkng Mgmt
Agmt
Authorization: Reso 2010-123

BETWEEN THE CITY OF SACRAMENTO AND

AMPCO SYSTEM PARKING
FOR
OPERATION AND MAINTENANCE OF
Downtown Plaza Parking Facilities

St

THIS AGREEMENT is made and entered into this 1 day of April 2010 by and between the City of
Sacramento, a municipal corporation (hereinafter "City") and AMPCO System Parking (hereinafter
"Contractor").

RECITALS
City is the owner of certain off-street parking lots and garages. City desires to enter into an
Agreement for operation and maintenance of certain off-street parking garages known as
Downtown Plaza West (DPW), Downtown Plaza Central (DPC), and Downtown Plaza East
(DPE) (hereinafter collectively referred to as "Garages").
2.

Contractor has agreed to operate and maintain the Garages in accordance with the terms and
provisions of this Agreement.
Contractor has also agreed to operate and maintain the Garage's in accordance with the Terms
and provisions of Articles 1 through 8 of the Parking Operation and Maintenance Agreement
(hereinafter "POMA"), including future amendments thereto, attached hereto as Exhibit A, as
provided herein.

NOW, THEREFORE, for and in consideration of the covenants, promises and agreements hereinafter set
forth, the parties agree as follows:

SECTION 1.

TERM

The term of this Agreement shall be from April 01, 2010 to March 31, 2015, inclusive, subject to the
provisions of Section 15 of this Agreement.

SECTION 2.

SITES
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Contractor shall operate and maintain the Garages, which are located in the City of Sacramento as shown in
Exhibit B attached hereto.

SECTION 3

CONTRACTOR'S DUTY TO OPERATE

The Recitals set forth above are incorporated by this reference. City shall at all times exercise control over
the Garages and the parking operations conducted therein. Contractor shall perform the duties required to
be performed in a manner which is at all times subordinate to and consistent with the actions, policies and
directives of City. Contractor's duties to operate the Garages shall include, but are not limited to, the
following

A. General
1.

Manage and supervise the operation of the Garages subject to, governed by, conditioned upon, and
in accordance with all the terms and provisions of this Agreement and the POMA.

2.

Keep the sites open for public parking during such days and hours as may be specified in writing
by the General Manager for the City's Parking Services Division (hereinafter "Manager").

3.

Provide and maintain standards of public health and cleanliness established by the Manager.

4.

Keep all areas of the garages in good order and repair and in good and safe condition.

5.

Regulate and supervise the parking of motor vehicles in the Garages in a manner that will facilitate
the orderly, efficient, fast and safe parking of the vehicles and prevent obstruction of traffic on
adjoining streets.

6.

Cooperate with and facilitate carpool programs provided by the City

7.

Keep lights in good working order during open hours of operation and such other hours as
required by the Manager.

8.

Treat all members of the public with courtesy.

9.

Charge and collect, on behalf of City, all fees, as City may from time to time prescribe, for the
parking of motor vehicles in the Garages by any person whatsoever, including officers and
employees of the City, the State of California, the United States Government, any public agency
or district, and any private firm or corporation.

10. Pay and account to the Manager, for all fees collected for parking and parking validations in strict
accordance with the provisions of this Agreement and generally accepted accounting "BEST"
practices.
11. Keep and maintain adequate internal controls to assure that all fees to which City is entitled by
operation of the sites are received, accounted for and paid to City.
12. Keep and maintain all books, records and accounts hereinafter specified, and present to City all
records and reports as specified in this Agreement. Contractor shall maintain in accordance with
recognized accounting practices, throughout the term of this Agreement and for a period of two (2)
years after the expiration or termination of this Agreement, all records pertaining to Revenues,
Operating Expenses and the Management Fee for the term hereof. Contractor shall retain parking
tickets for a minimum of two (2) years. Upon reasonable notice to Contractor, Manager or its
designated agent may examine any of Contractor's records relating to the management and
operation of the facilities, and shall have the right to audit the records at any time during the term

2

549 of 885

of this Agreement and for a period of two (2) years after the termination or expiration of this
Agreement. The cost of any such audit shall be borne by Manager unless such audit discloses an
error or inaccuracy in favor of Contractor in excess of five percent (5%) of stated income or
expense, in which case Contractor shall pay for the cost of such audit. Additionally, interest (at
8%) on the amount disclosed in the audit, plus an administrative fee at $200 per hour shall be
applied. Any adjustment in amounts due or owing by either Manager or Contractor shall be paid
within fifteen (15) days following receipt of the audit report. The provisions of this Paragraph
shall survive the expiration or termination of this Agreement.
13. In accordance to the Living Wage Ordinance, prepare and maintain payroll, withholding tax,
Social Security, and unemployment compensation, and disability records for all personnel
exclusively engaged in the management and operation of the facilities (but excluding
compensation for any personnel above the level of garage manager).
14. Do all other things reasonably necessary for the safe and efficient operation of the Garages.
15. Provide and manage custodial maintenance services as forth in this Agreement.
16. Maintain a good working, business relationship with the City as the client and owner of the
Garages, and keep the Manager current and fully advised on all requests, complaints, or problems
with any business entities, customers, or other individuals or agencies and the status of the parking
operations in general.
,
17. Obtain prior approval from the Manager for any 'special request for parking or parking fees,
parking fee discounts, parking validations, or any other arrangements or Agreements for additional
services or augmentations to the terms of this Agreement or the POMA (Exhibit A).
18. At least once each quarter, corporate representatives of Contractor responsible for supporting and
overseeing operations shall meet with Manager and participate in an inspection of Lots DPW,
DPC, and DPE and confer on the status of lot operations and possible improvements.
B.

Quality of Services Rendered.
1.

Contractor shall ensure that parking lot customers receive consistently high levels of service and
that customers in the lots experience no undue delays in entering or leaving lots.

2.

Contractor shall gather information necessary to identify service demands and assign sufficient
staff to operate the lots in such a way that service demands are met. Contractor shall also verify
the readiness of equipment needed such that it is in good working order and available as needed.

3.

Contractor shall ensure all employees maintain professional grooming standards and are in full
uniform while on duty.

4.

Contractor shall ensure that all parking equipment is clean and in good working order at all times.

5.

Contractor shall ensure all exit booths are clean and maintained in a professional manner at all
times.

C. Hours of Operation
1.

Garages shall be opened and operational for public parking every day except during hours when
public parking demand is minimal and shall also be open during, preceding, and following all
performances, meetings, exhibits, or -other events occurring in the vicinity of the Downtown Plaza
Facility for periods of time as deemed necessary by the City.
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2.

D.

The hours of operation of the Garages may be revised from time to time by the City upon written
notification from the Manager.

Parking Fees
1.

Subject to change from time to time by resolution of the City Council as provided hereinafter, the
parking fees and charges (taxes, if applicable, included) that are to be collected by Contractor for
each automobile or other vehicle parked in the Garages are attached hereto as Exhibit C.

2.

In accordance with the established flexible rate schedule set forth in Exhibit C, fees and charges
may be revised by written notification from the Manager at any time.

3.

Contractor shall not collect any other parking rate or charges unless directed to do so by the
Manager and shall not charge for any service not set forth in this Agreement unless so authorized
by resolution of the City Council.

E. .Use of Access and Revenue Control Eauiument
Contractor shall operate the Garages with the access and revenue control system provided by the City,
hereinafter referred to as the "Control System" and according to the procedures required by the
Manager. Software will not be copied, modified, sold, or made available, for any reason, to any third
party. As specified by the Manager, certain report forms and procedures shall be used in conjunction
with the Control System. Any modifications of said reports and procedures shall be subject to prior
approval and authorization from the Manager.
F.

Deposits of Cash Receipts
Any and all monies charged or collected by Contractor for parking fees, except refundable deposits and
bad check administrative fees collected by Contractor, shall be deposited, via armored security pick-up
and delivery service, by Contractor directly into abank account designated by the Manager for the City
of Sacramento as sole payee (hereinafter the "Account"). Account shall be a zero balance account.,.
Contractor shall have access to Account activity data for review only. Contractor shall prepare deposits
on a daily basis for contractor's armored car service pick-up, except for Saturdays, Sundays, and
Holidays, for which deposit shall be made on the next business day. All bank deposit slips shall be
made out in five copies and one copy shall be forwarded for same day delivery to the Parking
Administrative Office to the attention of the Senior Accounting Technician. Contractor shall file daily
reports on said deposits with the Manager in such form and manner and at such times as may be
specified by the Manager. Failure to prepare the required bank deposit on a daily basis and/or make it
available for armored car pick-up service shall constitute a material breach, for which the City shall be
entitled to immediately terminate all of Contractor's rights hereunder. City shall, in its sole and
exclusive discretion, be entitled to impose a condition that Contractor pay to the city immediately in
cash a sum equal to one hundred percent (100%) of the amount of the deposit should a daily deposit
not be prepared and made available for the Contractor's armored car pick-up service.

H.

Short-term Parking

1.

All parking other than on a permit basis shall be on an hourly or short-term rate basis and shall be
considered short-term parking.

2.

Contractor shall provide short-term tickets to be used in the operation of the Garages. Contractor
shall maintain control of the supply of tickets in a secure location. For each lot, a ticket log shall
be maintained showing the beginning and ending serial numbers of tickets in supply and number
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sequences in each ticket spitter.
3.

When a customer enters a site for short-term parking, Contractor shall issue a ticket to the
customer with the time of entry ink-stamped thereon.

4.

When a customer removes a vehicle which has been parked at a site on a short term basis,
Contractor shall:.

a.

Take the ticket from the customer which customer obtained at the time of entry to the site.

b.

Stamp thereon the time the vehicle leaves the site and stamp or write thereon the net amount
payable after giving credit for approved validations, if any.

c.

Accept only those forms of parking validations that have been approved in advance by the
Manager.

d.

Credit the customer with the value of any approved validation stamp shown on the ticket or
any other approved form of validation. If the validation is in a form other than a stamp on the
ticket, Contractor shall attach the validation to the ticket to which it applies in a manner
approved by the Manager.

e.

Charge and collect fees due for the time parked as shown on the ticket and not covered by an
approved validation.
Accept for payment fees owed by customers by approved credit card or by cash or checks,
payable solely to City. Where payment is by check, Contractor agrees to accept checks solely
and exclusively at Contractor's risk and subject to the conditions set forth in Section 3(i) of
this Agreement. Contractor may decline to accept checks when Contractor has reason to
believe that the check may not be honored. Contractor will, however, accept all checks when
failure to accept the check would result in unacceptable inconvenience to the customer as
determined by the Manager.

g•

All tickets collected by Contractor from customers and all voided tickets shall be stored and retained by Contractor for transmittal to City. Contractor shall bundle and box all tickets as
directed by the Manager. Contractor shall store tickets for the two (2) year period before
they are destroyed.

5.

Any and all monies charged or collected by Contractor for short-term parking, except bad check
administrative fees collected by Contractor shall be deposited by Contractor into the Account in
the manner established pursuant to Section 3(F) of this Agreement. Contractor shall file daily
reports on said deposits with the Manager in such form and manner and at such times as may be
specified by the Manager.

6.

Contractor shall submit to City, on the day after issuance or, if that day is a Saturday, Sunday or
Holiday, then on the next business day, all parking tickets issued each day and returned to
Contractor by customers. Before submitting tickets to City, Contractor shall separate them as
follows:

a.

Tickets shall be separated by parking facility and shifts (Lots DPW, DPC, DPE).

b.

Tickets shall be sorted according to validation categories, cash, monthlies, and no charge
transactions.

c.

. Tickets that have been validated shall be separated by categories from those, which have not.
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d.

1.

J.

Tickets shall otherwise be separated in such other manner as the Manager may require.

7.

Contractor shall file with the Manager monthly reports, in such form and manner and at such times
as may be specified by the Manager, setting forth the total amount of monies collected by
Contractor at each Garage (Lots DPW, DPC, and DPE) for tickets issued; an itemization detailing
the amounts collected under each applicable rate; and such other information as the Manager may
specify.

8.

Contractor shall submit a monthly unaccounted-for ticket report for the prior month by the 10th
day of each month. The unaccounted-for ticket report shall be submitted to the City in an
automated spreadsheet report and shall be calculated according to the format, procedures, and with
software, prescribed by the Manager. The Manager will require Contractor to pay Two Dollars
($2.00) for each unaccounted ticket in excess of .5% but less than 1% of the total number of
tickets issued for the month and, upon notice from the Manager, Contractor shall deposit into the
Account the equivalent of the daily maximum parking fee for each unaccounted-for ticket in
excess of 1% of the number of tickets issued for the current month.

9.

All of the functions and procedures for short-term parkers shall be performed by utilization of the
Control System. Relayed daily reports from the Control System shall be generated on a daily basis
as required by the Manager.

Bad Checks
1.

The amount represented by each check accepted by Contractor from a parking customer is defined
as "monies charged and collected by Contractor" and is to be paid by Contractor to City, whether
or not Contractor ever receives the proceeds of such check.

2.

On a monthly basis City shall reduce Contractor's reimbursement to recover banking charges
assessed to City for the processing of each bad check.

3.

Contractor may charge customers a reasonable administrative fee approved in advance by the
Manager for pursuing payment of bad checks. If collected, such fees are not owed to City but may
be kept by Contractor.

Discrepancies in Fees Collected for Tickets
All discrepancies in fees collected for tickets shall be reported monthly to the Manager. With the
exception noted in Subsection 1. below, all discrepancies are the responsibility of the Contractor and
shall be paid to City as follows:
1.

If Contractor can justify the discrepancy in writing to the satisfaction of the Manager, the amount
undercharged or not collected is not owed by Contractor.

2.

If Contractor cannot justify the discrepancy in writing to the satisfaction of the Manager, and total
discrepancies of the month exceed $50.00, the amount undercharged or not collected shall be
deducted from Contractor's next monthly reimbursement.

3.

All amounts overcharged by Contractor and all cash overages (amounts received by Contractor in
excess of amounts reported) shall be paid to City. Amounts undercharged or of shortages by
Contractor shall be.deducted from overcharges or overages.

4.

Contractor shall complete IOUs when parkers are unable or unwilling to pay parking fees. IOUs
shall be delivered to the City on the business day following the date the IOU is received.
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Contractor shall not receive payment from parkers redeeming IOUs. Contractor shall follow
policies established by the City for completing and processing IOUs. Contractor shall pay the
City five dollars ($5.00) for any IOU that, in the Managers sole discretion, is uncollectable due to
incomplete, illegible, or missing information. Payment for uncollectable IOUs will be made
monthly by deduction from contractor's reimbursement payment covering IOUs from the previous
month.
K.

Vehicle Inventorv
1.

L.

On a daily basis, Contractor shall make a list of the vehicles by license number and shall obtain
such other information concerning said vehicle as directed by City.

Parking Validations
1.

Contractor shall be responsible for the collection and accounting of all parking validations, in a
manner prescribed by the Manager and in accordance with City revenue control and reporting
procedures.

2.

In respect to Contractor's responsibility to collect and account for parking validations, Contractor
shall incorporate the goal of assuring that the utilization of parking validations in the garages shall
be for the purpose of validating customer parking only. Contractor shall make every reasonable
effort to assure that the Downtown Plaza parking validations shall not be utilized for the purpose
of evading parking fees that are due and payable pursuant to the City's Parking Fee Resolution.
Contractor will cooperate with City employees enforcing policies relating to the use of parking
validations.

3.

Contractor shall make every reasonable effort to monitor the fraudulent utilization of Downtown
Plaza validations and to identify all persons who attempt to fraudulently evade parking fees that
are due and payable to the City. Contractor's procedures to identify such fraudulent utilization of
the Downtown Plaza parking validations shall include, but not be limited to, the following:

4.

•

License inventory of vehicles, sorted by computer

•

Video monitoring

^

Employee training for procedures to be used in identification of vehicles and drivers

•

Coordination with City on identification of vehicle owners through Department of Motor
Vehicles.

City shall have the right to schedule times to meet and talk to employees of Contractor in regards
to identification and observation of vehicles utilizing Downtown Plaza parking validations.
City shall have the right to independently monitor, survey, and investigate utilization of
Downtown Plaza parking validations in the Garages with City employees.

SECTION 4.

ALL MONIES COLLECTED ARE PROPERTY OF CITY

A. All monies collected by Contractor in the operation of the Garages, except bad check administrative
fees collected by Contractor, shall, immediately upon Contractor's receipt thereof, be and at all times
thereafter remain the sole property of City. Contractor shall not, by operation of law or otherwise,
acquire any right, title or interest in such monies that are, for all purposes, public funds in which no
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third person of entity may acquire a lien.
B.

Until such monies or other things of value have.been deposited in the Account in accordance with
Section 3(F) of this Agreement, Contractor bears all risk of loss therefore, including, but not limited to,
damage, destruction, disappearance, theft, fraudulent or any dishonest or unlawful act, or other hazard,
irrespective of location and whether by Contractor's employee or any other person or entity.
Contractor shall not be held responsible, however, for loss of monies or other things of value in the
event of armed robbery, except that any monies over and above change funds that are stolen or taken
by armed robbery shall be considered the responsibility of the Contractor and shall be reimbursed by
Contractor to City. Contractor shall not be held responsible for loss of funds that would be
unavoidable by cause of catastrophic events such as flood or earthquake.

SECTION 5.
A.

OFFICE AND OPERATING AND OFFICE EQUIPMENT

Operating Equipment
City shall furnish all operating equipment to Contractor for use in operation of the sites. Operating
equipment shall include, but is not limit to, gate arms, cash registers, fee computer software, card
readers, time clocks and booths as provided, installed and maintained by the City.

B.

Office and Office Equiument
For the purpose of performing all duties and obligations required under this Agreement, and for no
other purpose, City shall make available to Contractor space in parking facility offices located in DPW
and DPE with existing office equipment as needed for performance of Contractor's responsibilities
under this Agreement. Contractor shall keep and maintain in the DPE office all of Contractor's books,
records and other documents relating to Contractor's performance under this Agreement. Contractor
shall maintain office equipment in good working condition and shall be reimbursed by the City for
reasonable costs relating to such maintenance.

C.

Inventory
1.

When Contractor commences performance under this Agreement, Contractor shall execute an
inventory receipt within five (5) days for the operating and office equipment furnished by City.
Said inventory receipt shall be herein included as Exhibit D of this Agreement. Contractor shall
take prudent and reasonable care to safeguard and properly use all such equipment. Contractor
shall return the equipment to City in the same condition as when received, with the exception of
ordinary wear and tear. Replacement of said equipment shall be a reimbursable expense subject to
prior authorization of the Manager.

2.

Except for supplies and other property that are normally used up and consumed in the operation of
parking garages, Contractor shall not dispose of any City property without the written consent of
the Manager.

D. Vehicles
1.

Contractor agrees to operate electric utility carts and other vehicles provided within the interior of
the garages, using safety measures as set forth by City. Manager shall be responsible for providing
Contractor with an electric utility cart. Contractor shall be responsible for: licenses, safety
inspections, permits, and safety equipment, periodic maintenance, and liability insurance for this
equipment. Expenses for these items shall be considered direct operating expenses and will be
reimbursed subject to the provisions outlined in Section 11 "Compensation and Reimbursable
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Expenses.
2.

Only employees ofContractor who posses a valid California driver license and insurance as
required shall operate vehicles. Operator shall use safety equipment as required by Sate Law.

SECTION 6.

CONTRACTOR'S DUTY TO MAINTAIN

Duties
Contractor duties to maintain the Garages shall include the following:
1.

Maintenance and Repairs: Contractor shall be responsible for all routine maintenance and repair
work with respect to the garage offices, parking attendant booths, entry/exit traffic lanes and the
exterior appearance of revenue control equipment. Routine maintenance and repair work is
defined as all ordinary maintenance and repair of the premises and equipment and replacement of
supplies, that are normally performed on a day-to-day basis in order to keep the Garages operating
in an efficient, clean, safe, and good condition. Routine maintenance and repair work includes,
but is not limited to:
a.

Replacing bulbs, fluorescent tubes, metal halide bulbs, or other lamps; replacing tickets in
ticket issuing machines; replacing printer ribbons, journal and receipt tape; replacing arms on
traffic entry and exit gates; cleaning revenue control equipment; maintaining security and
access system; repairing, replacing and cleaning signs.

b.

Regular cleaning of Garages office, personnel stations, entry/exit lanes, and general parking
areas, regular washing of all windows; regular cleaning of office and personnel stations'
floors, walls, ceilings, and glass; regular removal of graffiti, and the regular removal of debris
and oil.

c.

City will provide for major, overall steam cleaning of the Garages, wherein the total facility
areas are steam cleaned with industrial steam cleaning equipment. Contractor shall cooperate
and coordinate with City in facilitating major overall steam cleaning of the Garages.
Contractor shall be responsible for reduced area steam.cleaning as needed in specific areas,
including but limited to stairwells, elevator and escalator landings, vehicle and pedestrian
access areas. Emphasis is placed on the steam cleaning of pedestrian waiting/standing areas
and walkways in maintaining the first-class standard of custodial maintenance as called for in
the POMA (ExhibitA). The Manager may direct Contractor to perform major, overall steam
cleaning of the Garages through a Sub-Contractor. If this occurs, Contractor will have
services performed a manner and consistent with standards as specified, in writing, by the
Manager. City shall reimburse Contractor for the cost of the Sub-Contractor's services.
Cleaning of the elevators in DPW shall be included as part of the Contractor's custodial
responsibilities. Cleaning of the elevators in DPE and DPC shall be the responsibility of
Westfield Management..

e.

Contractor shall provide City with written copies of Contractor's policies and procedures
related to parking lot maintenance and repair and with any updates or revisions of same.
Contractor shall provide City, by the 215i day of each month, complete copies of maintenance
and repair records related to DPW, DPC and DPE developed in the course of the previous
month.

2.

Contractor's Duty to Coordinate with City Parking Services Division
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a.

For maintenance and repair of lighting fixtures (excluding light bulb replacement), electrical
systems, plumbing, ventilation, structural conditions, sewage, fire sprinklers, and other
maintenance requirement other than custodial, the City shall bear the responsibility and cost.
Contractor shall notify the Operations General Supervisor of all deficiencies therein within
the knowledge of the Contractor's personnel.

b.

Contractor shall not be responsible for landscape maintenance at any of the Garages. The
Manager may, however, direct Contractor to perform landscape maintenance through a SubContractor. If this occurs, Contractor will have services performed in a manner consistent
with standards as specified, in writing, by the Manager. City shall reimburse Contractor for
the cost of the Sub-Contractor's services.

3.

Signs - Movement of Vehicles Contractor shall erect and maintain within the sites such signs as
Contractor deems reasonably necessary, or as the Manager may request, to facilitate the efficient
and safe operation of the parking facilities and the movement, control, circulation, and parking of
vehicles therein. City shall provide, replace, and install all stationary signs necessary to facilitate
the efficient and safe operation of the parking facilities and the movement, control, circulation,
and parking of vehicles therein, or prohibiting parking in designated areas. In respect to all
signing, Contractor shall review, recommend, or request modifications in writing to the Parking
Manager. City shall reimburse Contractor for cost of signs provided by Contractor under this
paragraph.

4.

Dangerous or Defective Conditions - Emergency Plan and Warnings

5.

a.

Contractor shall provide Manager with a detailed emergency plan. Contractor shall instruct
all persons employed by Contractor of the plan and the employee's responsibilities relating to
the plan. Copies of the plan shall be posted in a prominent location in office areas occupied
by Contractor.

b.

In the event of any major emergency (i.e. power outage, flooding, fire, natural catastrophe or
any other unanticipated condition that would disrupt normal operation of Garages or imperil
customers or staff) or condition potentially involving lots operated by Contractor, Lot patrons,
City staff, or Contractor's employees, that may reasonably result in a threat to persons or
property, Contractor shall immediately contact the Manager by telephone and Contractor's
Site Manager or Assistant Site Manager shall, if not present at Lots DPW, DPC or DPE at the
time of the emergency, report to the lots and remain until the emergency has been resolved. If
the Manager cannot be reached, Contractor shall make continued efforts to reach other City
staff persons as designated by the Manager until a City representative has been notified. The
City operator is available 24 hours a day and can be reached at (916) 264-5011.

c.

Contractor shall immediately erect and maintain such temporary signs, barricades, lights and
other devices as may be necessary to warn people of any dangerous or defective conditions
and shall take such actions as may be necessary to protect people from injury, loss or damage
which might result because of any such condition.

d.

Anytime a dangerous or defective condition may reasonably be known by Contractor to exist
in any of the sites, Contractor shall immediately take reasonable necessary protective action
by calling the Operations General Supervisor and immediately notifying the Manager by
telephone and in writing of such condition and protective action. It is the responsibility of the
Contractor to cordon off the area until the defect has been fixed.

e.

City shall reimburse Contractor for all such emergency expenses.

Repairs of Dangerous or Defective Conditions of Garages
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a.

Contractor shall, without delay, coordinate with the Parking Facilities Maintenance
Supervisor to make such repairs and do all other things as may be reasonably necessary to
eliminate any dangerous or defective conditions in the Garages which may at any time be
reasonably known by Contractor to exist in any of the sites.

b.

Under emergency conditions (e.g., power outage(s), flooding, fire, natural catastrophe or any
other unanticipated condition that would disrupt normal operations of Garages or imperil
customers or staff) should the Operations General Supervisor be unable to make such repairs,
Contractor shall, without delay, notify the Manager, if possible, and commence the necessary
work. The Manager shall be advised in writing of such condition and any remedial action
taken by the Contactor.

c.

6.

7.

J

City shall reimburse Contractor for the reasonable costs of work performed under the
emergency conditions described in Section 6.A.5.b.

Light Tubes and Light Bulb Supplies
a.

City shall supply all necessary fluorescent tubes, metal halide bulbs, and other lamps required
for the Garages' lighting system. Contractor shall install all necessary, tubes metal halide
bulbs, and other lamps required for the Garages' lighting system.

b.

Should Contractor report but be unable to correct in a timely fashion an unsafe or hazardous
condition caused by deficient lighting for whatever reason, the Manager shall use City staff or
an outside lighting service to correct said condition.

Office and Operations Equipment
Contractor shall ensure that all office and operating equipment furnished by City under Section 5
of this Agreement is properly used and kept reasonably safe. The repair and maintenance of such
equipment shall be the responsibility of the contractor as a reimbursable expense subject to the
prior approval of the Manager.

8.

All Thing Necessga
Contractor shall do all things reasonably necessary to keep the City's Operations General
Supervisor notified of maintenance needs of the Garage, except that all custodial maintenance
shall be the responsibility of the Contactor.

9.

Security of the Garages
The security of the Garages shall be the responsibility of City. Contractor shall not be responsible
for providing security or patrol services on the sites. Contractor shall, however, be responsible for
monitoring of the security intercom systems in the Garages and coordinating with the security
services for the garage in respect to all security intercom system calls and any other customer
complaints pertaining to security.

10. Custodial Services

1.

Janitorial and lighting supplies necessary for performance of the aforementioned duties shall
be furnished by the City.

2.

Other than janitorial and lighting supplies, the acquisition of which is governed by Section
6.C. 1. Contractor shall acquire and provide general services, supplies or equipment necessary
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to perform any duties specified in Section 6.A of this when the cost of a general service,
supply item or equipment item does not exceed Five Hundred Dollars ($500.00). Contractor
shall pay all bills for the foregoing and, at the end of each month, Contractor shall submit
invoices and other documentation, as the Manager may require, to City for payment. Vehicles
for transporting, cleaning and hauling shall not be included as reimbursable expenses to the
Contractor.
3.

Whenever it appears to Contractor that the cost per item of general services, supplies and
equipment necessary to perform the duties specified in Section 6.A of this Agreement may
exceed Five Hundred Dollars ($500.00), Contractor shall give the Manager prior written
notification of the estimated costs. At the Manager's discretion, the Manager may:
a.

Undertake to have City personnel do the work or furnish the supplies and equipment
and so inform the Contractor in writing; or

b.

Award a contract to others for the general services supplies or equipment and so
inform Contractor in writing; or

11. Ownership of Supplies and Equipment
Any supplies and equipment acquired for the performance of the duties specified in Section 6(A)
of this Agreement, whether acquired by Contractor or furnished by City, shall at all times be and
remain the property of City, and Contractor shall acquire no ownership or title thereto.
12. Alterations and Improvements
1.

No improvements or alterations shall be made in, to, or upon the Garages, or any
appurtenances thereto, by Contractor without the prior written consent of the Manager.

2.

No signs, directional, guiding and other stripes, lines, direction and markings shall be installed
or painted in or upon the Garages or removed there from by Contractor without the prior
written consent of Manager.

SECTION 7.

ADDITIONAL REPORTS

In addition to the reports required by other provisions of this Agreement, Contractor shall, upon
request in writing by the Manager, submit and file with the Manager, in such form as specified by the
Manager, reports and information relating to costs and expenses of operation and maintenance of the
sites; charging, collection of and amount of parking fees collected by Contractor; procedures followed
by Contractor; and other matters relating to the operation and custodial maintenance of the sites and
Contractor's performance under this. The additional reports shall include, but not be limited to,
quarterly reports on inventory, rates, utilization, and other operating data as determined by the
Manager.

SECTION 8.
BUDGET

CONSULTATION WITH CITY AND ESTIMATED ANNUAL OPERATING

A. Consultation
Contractor, when requested by the Manager, at no additional charge shall consult with and advise
City regarding rules and regulations for the operation and maintenance, of the Garages, fees for
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parking, collection procedures, budgets and other matters relating to the operation and maintenance of
the Garages.

B. Annual Operating Budget
Upon Contractors execution of this agreement and prior to February 1st of each calendar year during
the term of this Agreement, Contractor shall submit of Manager's approval a pro forma budget, based
on the City's fiscal year (Jul 1-Jun 30), including detailed projections of Revenues and Operating
Expenses, for the next following calendar year. Each said budget, as approved by Manager in writing
(as so approved, the "Budget"), shall form the basis on which Operating Expenses are incurred in such
calendar year, and Operator shall not be reimbursed for any expense that is in excess of five percent
(5%) of the amount allocated for that particular Operating Expense line item in the Budget, without
Managers prior written consent in each such case. The Budget may be amended only with the prior
written approval of Manager as to each such amendment.

C. Budget Status Report
The Contractor shall provide a monthly budget status report to the Manager by the 15s' day of each
month, itemizing all expenditures for operation and maintenance of the Garages for the prior month,
and forecasting any overruns of the estimated annual operating budgets. The budget status report shall
itemize expenditures in detail as required by the Manager.
D. New Mandates
Should new Federal, State, or local mandated health care cost requirements or other new mandated
cost requirements be imposed upon Contractor in respect to employees of Contractor who are
employed in the operations for the Garages, City and Contractor shall re-open negotiations of the
annual operating budget as it pertains specifically to such requirements.
SECTION 9
A.

RULES AND REGULATIONS

Rules and Regulations
The Manager shall have the right to establish rules, regulations, or instructions relating to the operation
and maintenance of the Garages, the charging and collection of fees, procedures for payment of monies
to City, reports and the contents thereof to be prepared and submitted by Contractor to City, and other
matters related to the Garages and their operation and maintenance.

B.

Procedure
1.

If the Manager established such a rule, regulation or instruction, the Manager shall give Contractor
written notice of the same. If Contractor determines it is adversely affected thereby, Contractor
may file a written objection with the Department of Transportation Director within 30 days after
receipt of the Manager's notice. The written objection shall specify in detail any adverse effects,
the reasons for Contractor's inability to comply, and proposed alternatives or recommendations.

2.

If the issues raised in Contractor's written objection are not resolved to the satisfaction of both
parties within 30 days after City receives Contractor's objection (or within such extended period
as Contractor and City may agree to in writing before the 30 day period expires), Contractor may,
within 15 days after expiration of the applicable period during which resolution of such issues is
being discussed, terminate this Agreement if any of the reasons provided in Section 9(B) 3, below
are applicable. The n notice of termination must be in writing and delivered or mailed to City not
less than 60 days prior to the effective date of termination Contractor sets forth in the notice.
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3.

4.

Contractor's option to terminate this pursuant to this Section may only be exercised on the
grounds that the rule, regulation or instruction proposed by City:

a.

Is unlawful;

b.

Requires Contractor to perform any act prohibited by its articles of incorporation; or

c.

Is unreasonable or arbitrary because it is financially infeasible.

Except to the extent prohibited by law, Contractor shall comply with any rule, regulation or
instruction established hereunder until expiration or earlier termination of this Agreement,
notwithstanding Contractor's objection to a rule, regulation or instruction proposed by City within
the time and on the grounds herein specified. The execution of this Agreement shall be deemed an
Agreement by Contractor to comply with any rule, regulation or instruction established by City as
the date of execution of this Agreement.

SECTION 10
A.

B.

CONTRACTOR'S PERSONNEL

General
1.

For the performance of the duties required by this Agreement, Contractor shall directly employ
persons who are competent, efficient, qualified and of honest reputation. All personnel
performing the obligations of Contractor under this agreement shall be employees of Contractor,
shall be on Contractors payroll and shall be under the sole control and direction of Contractor,
who shall be solely responsible for the employment, supervision, payment and discharge of all
such personnel. Under no circumstances shall any such personnel be considered employees or
contractors of Manager. Contractor shall maintain close supervision over all personnel to insure
their integrity and maintenance of an honest and high standard of service to the public, as well as
to insure that said person's discharge their duties in a courteous and efficient manner. The
Personnel necessary to staff the Facilities shall be subject to the Budget and as determined by the
Manager in its discretion from time to time. Contractor shall not employ any persons who are not
reasonably necessary for performing the obligations of Contractor under this Agreement.
Contractor and Contractor's agents, employees and Sub-Contractors shall avoid conflicts of
interest and the appearance of conflicts of interest.

2.

Contractor shall assign only competent personnel to perform services pursuant to this Agreement.
In the event that City, in its sole discretion, at any time during the term of this Agreement, desires
the removal of any person or persons assigned by Contractor to perform services pursuant to this
Agreement, Contractor shall remove any such person immediately upon receiving notice from
City of the Desire of City for the removal of such person or persons.

Compliance with Wage and Hour Provision, and Labor Standards
Contractor shall comply with all applicable federal, state and municipal laws and regulations including
the newly adopted Living Wage ordinance for the City of Sacramento governing minimum hourly .
rates, maximum hours and other labor standards, including but not limited to those set forth in the Fair
Labor Standards Act and the California Labor Code, to the extent applicable.

C.

Wages and Salaries
The manager hired by Contractor pursuant to Section 10.D. below shall be paid a salary subject to
approval by Manager. All other personnel employed by Contractor shall be paid on an hourly basis.

D.

Personnel
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1.

For the performance of the duties required under this Agreement, Contractor shall employ at least
one person at the management level whose full-time responsibilities will include management and
control of operations and custodial maintenance including but not limited to, the supervision,
employment, and training of all personnel of the Garages. The Contractors manager shall
maintain direct contact with City representatives on a continuing basis. During the term of this
Agreement the contractors manager shall reside in the Sacramento Metropolitan Area and shall not
be transferred to other company contract locations or to other responsibilities within the company
of the Contractor. The Contractor's Manager shall be assigned to manage Lots DPE, DPC, and
DPW for 100% of his/her time and responsibilities.

2.

Contractor shall submit for approval by the Manager a list of Contractor's projected staffing needs
to operate DPW, DPC and DPE in the manner specified by this Agreement and the P.O.M.A.
Upon approval of these staffing levels by the Manager, Contractor shall fill the positions.
Employee salaries and benefit costs reimbursable by the city shall not exceed the maximum
amount specified in the operating budget (Exhibit E). Approval of staffing levels by the Manager
shall not be construed as authorization of expenses that exceed the operating budget.

SECTION 11

COMPENSATION AND REIMBURSABLE EXPENSES

A. All costs, expenses, obligations, and liabilities incurred by Contractor in the performance of this
Agreement shall be paid by Contractor without compensation or reimbursement by City except to the
extent expressly provided below or as authorized by the Manager.1.

The City shall pay Contractor a.monthly "Management Fee".

B. Reimbursable expenses
In addition to "Management Fee", Manager shall reimburse Contractor for the following direct labor
costs and direct expenses, to the extent that same are actually paid or incurred by Operator in the
performance of its obligations under this Agreement, and further subject to the other provisions as outlined
in the Parking Operation and Maintenance Agreement (POMA). The monthly management fee is $8,245.
l.

Wages and Salaries
City agrees to reimburse Contractor at the actual rate of compensation paid by Contractor
for all salaries and wages of all personnel exclusively engaged in the management and
operation of the Facilities (but excluding compensation for any personnel above the level
of garage manager). Rates of pay, holiday schedules and other employment requirements
may vary from company to company and state to state. Federal and applicable State laws
will dictate the definitions of straight time, overtime and double time.
Notwithstanding the above, Contractor will bill Manager for services at the overtime
premium rate only when overtime premium services have been specifically authorized by
Manager. If an open position must be temporarily filled by Contractor with a fully
trained and qualified parking attendant not regularly assigned to a Facility and that
attendant's prior work schedule would require that he be paid at the overtime premium
rate, Contractor will compensate the attendant at the appropriate overtime premium rate,
but will bill Manager only at the regular billing rate.
If a parking attendant regularly assigned to a Facility volunteers to fill an open position
during a period when the attendant would normally be off duty, such service may be
performed if approved by the Manager; however, Contractor will bill the Manager only at
the regular rate appropriate for that particular position. If the parking attendant's prior
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work schedule requires compensation at the overtime premium rate, Contractor will make
such compensation to the attendant, but Manager will be billed at the regular rate.
To be eligible for reimbursement of any bonuses or other special payments over and above
regular salaried hourly wages must be authorized, in advance and in writing by the Manager.
2.

Fringe Benefits
City agrees to reimburse Contractor its normal costs for the following fringe benefits provided
to Contractor's non-union personnel:

3.

a.
b.

Health and Dental Insurance
Sick Leave

c.

Vacation

Holiday Pay
Payments made by Contractor to its personnel for holiday pay shall be reimbursed by City to
Contractor either per Union Agreement, where applicable, or as follows;
a.

Permanent full-time employees with at least one-hundred eighty (180) days tenure who
work a 40-hour week will receive wages for a 8-hour day at regular pay rate for each of
the following holidays on which the employee does not work: New Year's Day, Martin
Luther King's Birthday, Caesar Chavez' Birthday, Memorial Day, Independence Day,
Labor Day, Thanksgiving, and Christmas. If an employee is required to work on any
such holiday, the pay reimbursable by City shall not exceed double the regular pay rate
for any hour worked.

b.

Permanent part-time employees with at least one-hundred eighty (180) days tenure who
work less than a 40-hour week will receive a proportionate percentage of the benefits for
each of the above holidays based upon each employee's normal work schedule.

4. Taxes
City shall reimburse Contractor for all required employee payroll taxes and insurance costs
incurred for FICA, Federal Unemployment Insurance, and State Unemployment Insurance at a
maximum rate of ten percent (10%) of payroll with no cut off for SUTA. Workers'
Compensation for services provided pursuant to this Agreement at a maximum rate of eight
and 82/100 percent (8.82%) of payroll for the calendar year of 2010. Subsequent to calendar
year 2010, said maximum rate for worker's compensation will be adjusted annually to a
mutually agreed upon rate, but in no event will the maximum rate increase more than 5% per,
annum.
5. Maintenance Expenses
City agrees to reimburse Contractor for general services, and supplies, purchased in accordance
with this Agreement.

6. Telephone Expenses
City agrees to reimburse Contractor for actual telephone operating expenses incurred in
accordance with this Agreement, for telephone, managers cell phone, fax machine, and
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computer modem services.
7. Insurance Premiums
If contractor purchases an insurance policy required under Section 24 of this Agreement, City
agrees to reimburse Contractor for premiums actually incurred. If Contractor is self-insured
pursuant to Section 24, City agrees to reimburse Contractoi at Contractor's internal insurance
rates then in effect with a maximum of TWO DOLLARS AND FIFTY CENTS ( $2.50) per
annum per marked stall. Subsequent to calendar year 2010, said maximum rate for insurance
premiums will be adjusted annually to a mutually agreed upon rate, but in no event will the
maximum rate increase more than 5% per annum.
City shall only reimburse Contractor for the proportionate part of such premiums or insurance
charges allocable to this Agreement. The City Risk Manager has the right to review annually
any rates charged by Contractor for self-insurance and to require reductions in such rates if
determined by the City Ri'sk Manager to be unreasonable, or if the Risk Manager determines
that one or more of the cost factors utilized by Contractor in arriving at such rates is

inappropriate or otherwise unacceptable.
C. Reasonable Expenditures
Contractor shall not incur any costs or expenses for which City is required to reimburse Contactor
under this Agreement unless such expenditures are necessary and reasonable for the performance by
Contactor of its duties and obligations under this Agreement. - In particular, but not by way of
limitations, the amount of any and all salaries and wages paid by Contractor to its employees, to the
extent that City is required to reimburse Contactor for same, shall not be more than necessary and
reasonable for the performance by Contractor of its duties and obligations under this Agreement. Any
expenditures made by Contractor, which exceed the monthly operating budget attached hereto as
Exhibit E shall be subject to prior authorization of the Manager.
Operating Expenses shall not include any payments to affiliates of Operator exceeding amounts
that would have been paid to a third party in an arms'-length transaction, nor shall Operating
Expenses include any of Operator's general overhead expense, including but not limited to:
(a) Administrative, supervisory or related costs and expenses incurred in the general
management or operation of the affairs of the Facilities and/or Operator's other
operations;
(b) Costs of maintaining the general books and records of Operator, or the cost of
any audit payable by Operator;
(c) Postal and travel expenses, whether related.to the management or operation of
the Facilities or otherwise; or
(d) The cost of any managers, supervisors or other personnel who are not employed
at the Facilities on a full or part-time basis.

D.

Monthly Payment
Reimbursable expenses permitted by this Section shall be set forth in detail and billed by Contractor
within 10 days after the close of each calendar month. Contractor shall attach to each bill supporting
documents satisfactory to the Manager showing that the Contractor is entitled to the amount of
payment claimed for the month. If approved by the Manager, each bill shall be payable by City within
30 days after receipt by City.

E.

Timely Payment
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It is the City's intent to pay all bills for Contractor on a timely basis. In the event that City does' not
reimburse Contractor any undisputed amounts within the time required herein and Contractor gives
notice to City of outstanding undisputed amounts due, City shall pay to Contractor a one percent (1%)
late payment fee on such amounts.
F.

Reimbursements not to Exceed Annual Budget
Total monthly reimbursements to the Contractor for reimbursable expenditures shall not exceed the
total monthly operating budget ( Exhibit E), unless authorized in writing by the Manager. The annual
budget is the total of all approved monthly budgets from July 1 through June 30th of each year in which
this contract shall be in force.

SECTION 12

FEES AND TAXES

A.

Contractor shall pay when due all applicable fees, taxes, or charges of whatever nature lawfully levied
on the right of Contractor to operate and manage the Garages.

B.

Contractor shall maintain all documents and records in Paragraph A of this section, and any other
information which demonstrates performance under this Agreement, for a minimum period of two (2)
years from the date of the final payment under the Agreement to Contractor, or for any longer period
required by law.

C.

Any records or documents required to be maintained pursuant to this Agreement shall be made
available for inspection or audit, at any time during regular business hours, upon written request by the
Manager, City Attorney, Finance Director, City Manager or a designated representative of any of these
officers.

D.

Where City has reason to believe that such records or documents may be lost or discarded due to
dissolution, disbandonment or termination of Contractor's business, City may, by written request of
any of the above-named officers, require that custody of the records be given to City and that the
records and documents be maintained in City Hall or designated City facility. Access to such records
and documents shall be granted to any party authorized by Contractor, Contractor's representatives, or
Contractor's successor-in interest.

E.

Contractor shall have proprietary rights to all software provided by Contractor in performing the
requirement sunder the terms of this Agreement.

SECTION 14

STATUS OF CONTRACTOR

A. It is understood and agreed that Contractor's relationship to City in the performance of this Agreement
is that of an independent Contractor, and not that of an employee or agent of City. As an independent
Contractor, neither Contractor, nor any employee, agent or Sub-Contractor of Contractor, shall obtain
any right to retirement benefits or to any other benefits, which accrue, to employees of City. Contractor
herby expressly waives any claims it may have to such rights, on behalf of itself and nay employee,
agent or Sub Contractor.

B. Except as City may specify in writing, Contractor shall have no authority, express or implied, to act on
behalf of City in any capacity whatsoever as an agent or to bind City to any obligation whatsoever.
SECTION 15
A.

TERMINATION

City's Right to Terminate
1.

City shall have the right to terminate this at any time by giving Contractor not less than thirty (30)
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days written notice of termination, under any of the following conditions:

B.

C.

a.

Without cause;

b.

For a material breach by Contractor of any of its obligations hereunder;

c.

Cessation or deterioration of services which shall, in City's sole discretion, adversely and
materially affect the quality operation of the Garages; or

2.

In addition, if City's property interest in any part of any of the sites is being terminated, or if and
when City should decide to construct any building, structure or other improvement on or within
any part of any of the sites, City shall have the right to terminate this Agreement insofar as it
applies to the site or sites affected by giving Contractor not less than 30 days prior written notice
of termination. The notice shall specify the site or sites with respect to which this Agreement is
terminated.

3.

Upon termination, all rights, powers, privileges and authority granted to Contractor under this
Agreement shall cease and contractor agrees to immediately vacate the Garages premises.

4.

City's right to terminate this Agreement under this Section is not its exclusive remedy but is in
addition to all other remedies provided to it by law, in equity, or under the provisions of this
Agreement.

Contractors Right to Terminate
1.

If and when the City should decide to construct any building, structure or other improvement on
any of the sites and the construction work is such that it will or does materially interfere with the
continued operation or maintenance of the sites as they were operated or maintained,prior to the
commencement of such work, Contractor shall have the right to terminate this Agreement insofar
as it applies to the site or sties affected by giving City not less than 180 days prior written notice
of termination. The notice shall state the reason for the termination.

2.

The date of termination in such event shall not be more than 30 days prior to the date on which the
contract awarded by the City for such work or improvement requires such work or improvement to
begin. The City shall, upon request of Contractor, specify the date on or about which any such
work or improvement will commence.

Reports and Documents; Payment
In the event of termination, Contractor shall deliver to City copies of all reports, documents and other
work performed by Contractor under this agreement and upon receipt thereof, Contractor shall be paid
for duties performed and reimbursable expenses incurred to the date of termination.
DAMAGE OR DESTRUCTION

SECTION 16
A.

Partial Destruction

1.

In the event of partial destruction of any of the Garages, City shall repair such damage, provided
that the following conditions exist:
a.

such repairs can be made within 180 working days;

b.

The cost of such repairs is covered under an insurance policy required to be maintained
pursuant to this Agreement.
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2.

3.

B.

In the event of such partial destruction, this Agreement shall continue in full force and effect.
Should portions of the Garages continue to operate, Contractor shall be paid and reimbursed for
expenses proportionally to services provided. Provided, however, in the event of partial
destruction of the Garages which cannot be repaired within 180 working days or which is not
covered by an insurance policy required to be maintained hereunder, City may, at its option,
either:
a.

Repair such damage as soon as reasonably possible, in which event this shall
continue in full force and effect;

b.

Terminate this Agreement by giving written notice to Contractor, within 30 days
after the date of the partial destruction, of City's intention to terminate, in which
event this Agreement shall be deemed terminated as of the date of the partial
destruction.

In the event that anything in this section is inconsistent with the City's rights and obligations
under the POMA, the terms of the POMA shall prevail.

Total Destruction
If any or all of the garages are totally destroyed from any cause, whether or not covered by the
insurance required hereunder, city may terminate this Agreement upon notice to Contractor.

C.

Damage Near End of Term
If any of the Garages are partially destroyed during the last 12 months of the term of this Agreement
from any cause, whether or not covered by the insurance required hereunder, City May , at its option,
terminate this Agreement by giving written notice to Contractor within 30 days after the date of the
partial destruction, of City's intention to terminate, in which event this Agreement shall terminate as of
the date of the partial destruction.

SECTION 17

SUCCESSORS AND ASSIGNS

Each and all of the conditions and covenants of this Agreement shall extend to and bind to the benefit of
City and Contractor, and the legal representatives, successors and assigns of either or both of them.
SECTION 18

ASSIGNABILITY

Contractor shall not assign or transfer any interest in this Agreement and City shall not honor the
performance of any of Contractor's obligations hereunder by any purported assignee without the prior
written consent of City. Any attempt by Contractor to assign this Agreement or any rights, duties or
obligations arising hereunder shall be void.
SECTION 19

WAIVER

Contractor agrees that waiver by City of any breach or violation of any term or condition of this Agreement
shall not be deemed to be a waiver of any other term or condition contained herein nor a waiver of any
subsequent breach or violation of the same or any other term or condition. The acceptance by City of the
performance of any work or duties by Contractor shall not be deemed to be a waiver of any term or
condition of this Agreement.

SECTION 20

COMPLIANCE WITH LAWS

Contractor shall comply with all applicable Federal, State, and local laws, ordinances, codes and
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regulations. Contractor agrees to comply with Drug-Free Work Place Policy Resolution 90-498, attached
as Exhibit G.
SECTION 21

GOVERNING LAW

City and Contractor agree that the laws governing this Agreement shall be that of the State of California.
SECTION 22

EOUAL EMPLOYEMENT OPPORTUNITIES

During the performance of this Agreement, Contractor, for itself, its assignees and successors in interest,
agrees as follows:
A.

Compliance With Regulations Contractor shall comply with Executive Order 11246 entitled "Equal
Employment Opportunity", as amended by Executive Order 11375, and as supplemented in
Department of Labor regulations (41 CFR Part 60), hereinafter referred to as the "Regulations."
B. Nondiscrimination
Contractor, with regard to the work performed by it pursuant to this
Agreement, shall not discriminate directly or indirectly on the ground of race, color, religion, sex,
national origin, age, marital status, physical handicap or sexual orientation in employment procedures
and policies, or the selection and retention of Sub Contractors, including procurement of materials and
leases of equipment.

C.

Solicitations for Sub Contractors. Including Procurement of Materials and Equipment In all
solicitations either by competitive bidding or negotiations made by Contractor for work to be
performed under any subcontract, including procurement of materials or equipment, each potential Sub
Contractor or supplier shall be notified by Contractor of Contractor's obligation under this Agreement
and the Regulations relative to nondiscrimination on the ground of race, color, religion, sex, national
origin, age, marital status, physical handicap or sexual orientation. Contractor agrees to use its best
efforts to award subcontracts under this Agreement to M/WBE companies.

D. Information and Reports: Contractor shall provide all information and reports required by any State,
Federal or Local Regulations, or orders and instructions issued pursuant thereto, and will permit access
to its books, records, accounts, other sources of information issued pursuant thereto, and will permit
access to its books, records, accounts, other sources of information and its facilities as may be
determined by the City of Sacramento to be pertinent to ascertain compliance with such regulations,
orders and instructions. Where any information required is in the exclusive possession of another that
fails or refuses to furnish this information, Contractor shall so certify to the City of Sacramento and
shall set forth what efforts it has made to obtain the information.
E.

F.

Sanctions for Noncompliance In the event of noncompliance by Contractor with the
nondiscrimination provisions of this, the City of Sacramento shall impose such contract sanctions as it
may determine to be appropriate including, but not limited to:
1.

Withholding of payments to Contractor under the Agreement until Contractor complies; or

2.

Cancellation, termination, or suspension of the Agreement, in whole or in part.

Contractor shall include the provisions of Paragraphs A through E of
Incorporation of Provisions
this section in every subcontract, including procurement of materials and leases of equipment, unless
exempt by law, order, or instructions issued pursuant thereto. Contractor shall take such action with
respect to any subcontract or procurement as the City of Sacramento may direct as a means of

enforcing such provisions including sanctions for noncompliance.
SECTION 23

INDEMNIFICATION
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Contractor shall fully indemnify and save harmless, City, its officers and employees, and each and every
one of them from and against all actions, damages, costs, liability, claims, losses, judgments, penalties and
expenses of every type and description, including, but not limited to, any fees and/or costs reasonably
incurred by City's staff attorneys or outside attorneys and any fees and expenses incurred in enforcing this
provision (hereafter collectively referred to as ("liabilities"), to which any or all of them may be subjected,
as a direct or indirect result of any negligent act or omission or willful misconduct of Contractor, its
officers, employees, contractors, subcontractors or agents in connection with the performance or
nonperformance of this Agreement, whether or not the City, its officers or employees reviewed, accepted or
approved any service or work product performed or provided by the Contractor, and whether or not such
liabilities are litigated, settled or reduced to judgment. Contractor shall, upon City's request, defend at
Contractor's sole cost any action, claim, suit cause of action or portion thereof which asserts or alleges
liabilities resulting directly or indirectly from any negligent act of omission or willful misconduct of
Contractor, its officers, employees, contractors, subcontractors or agents in connection with the
performance or nonperformance of this Agreement, whether such action, claim, suit cause of action or
portion thereof is well founded or not. In the event that a final decision or judgment allocates liability by
determining that any portion of damages awarded is attributable to the City's negligence of willful
misconduct, the City shall pay the portion of damages which is allocated to the City's negligence or willful
misconduct, provided that the City shall not be liable for any passive negligence of the city, its officers or
employees in reviewing, accepting or approving any service or work product performed or provided by
Contractor. The existence or acceptance by City of any of the insurance policies or coverages described in
the Agreement shall not affect any rights the City may have under this Section 23. The provisions of the
Section 23 shall survive any termination of this Agreement.

SECTION 24
A.

INSURANCE

Policies
Contractor shall obtain and maintain for the full term of this Agreement at least all of the following
minimum insurance requirements prior to commencing any work or receiving payments therefore
under this Agreement:
1.

Comprehensive Crime Policy
a.

b.

c.

A comprehensive crime policy, with a minimum limit of not less than $250,000 and a
zero deductible, providing at least the following minimum coverage:
i.

Employee Dishonesty Coverage - Form A

ii.

Depositor's Forgery Coverage

The comprehensive Crime Policy shall contain a provision either:
i.

Naming City as an insured

ii.

Providing that by reason of any loss resulting from Contractor's operation or
maintenance of the sites, City shall have a direct right against the insurer for
such loss, and such loss shall be payable directly to City upon request.

The Comprehensive Crime Policy shall include a third party provision with a minimum
limit of not less than $2,000 each occurrence, and a $100,000 aggregate limit of liability.
This policy shall include the "`Employee Option: on a blanket basis."

d.
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2.

Comprehensive General Liability
Policy with a minimum limit of not less than $5,000,000 combined single limit for bodily injury
and property damage, providing at least all of the following minimum coverage, with any selfinsured retention not exceeding $100,000 per occurrence:

a.

Premises Operations

b.

Owner's and Contractor's Protective

c.

Blanket Contractual

d.

Broad From Property Damage

e.

Completed Operations

f.

Products (on an "if any" basis)

g.

Personal Injury (Coverage for A, B, and C)

h.

Fire Legal liability (with a minimum limit of $100,000 per structure).

3.

Should Contractor operate any passenger vehicle in performance of this contract, Contractor shall
have previously obtained a Comprehensive Business Auto policy with a minimum limit of not less
than $3,000,000 combined single limit for bodily injury and property damage, providing at least
all of the following coverage's, with any self insured retention not exceeding $100,000 per
occurrence: Coverage's shall be applicable to any and all leased, owned, hired or non-owned
vehicles used in any of the activities associated with this.

4.

Workers' Compensation and Employers' Liability
Policy written in accordance with the laws of the State of California and providing coverage for
any and all employees of Contractor. This policy shall:

5.

B.

a.

Provide coverage for Workers' compensation (Coverage A).

b.

Provide Coverage for $1,000,000 Employer's Liability (Coverage B).

Garagekeepers' Legal Liability policy with a minimum limit of not less than $100,000 per
occurrence, providing at least the following minimum coverage's:
a.

Collision - zero deductible

b.

ACV Comprehensive - zero deductible

Endorsements

The following endorsements are required to be made a part of each of the above-required policies,
except for the Comprehensive Crime Policy.
1.

"The City of Sacramento its employees, officers, agents and contractors are hereby
added as additional insureds as applies to any and all operations performed by or on
behalf of Contractor and for the City."
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2.

"Thirty (30) days prior written notice of cancellation shall be given to the City of
Sacramento in the event of any cancellation and/or reduction in coverage. Such
notice shall be sent to:
Jose Ledesma
Contract Administration, DOT
915 I Street, 2nd Floor
Sacramento, CA 95814

This is the only endorsement required to be made a part of Workers' Compensation and Employers'
Liability policy.

C. Proof of Coverage
Copies of all the required endorsements shall be attached to a Certificate of Insurance that shall be
provided by Contractor's insurance company as evidence of the required coverage's. The Certificate
shall then be mailed to:
Jose Ledesma
Contract Administration, DOT
915 I Street, 2nd Floor
Sacramento, CA 95814
D.

Self-Insurance
Contractor may be self-insured for the above-required insurance policies where permitted by law. The
City Risk Manager shall have the right, in his or her discretion, to approve in advance all selfinsurance programs proposed by Contractor. If the Risk Manager disapproves of all or any portion of
the proposed program, Contractor shall obtain insurance coverage in accordance with the Provision of
this Agreement for each disapproved portion.

E.

Approval of Contents and From; Amendment; Waiver; Loss within the Deductible
All policies, endorsements, and certificates shall be subject to approval by the City Risk Manager as to
form and content. These requirements are subject to amendment or waiver if so approved in writing by
the City Risk Manager. The city Risk Manager may consent to the increase or decrease of any
deductible or self-retention. Contractor shall remain liable to City for the amount of loss within a
deductible or self-retention. Contractor shall provide City with a copy of all required policies,
certificates and/or endorsements before work commences under this Agreement.

SECTION 25

SECURITY FOR PERFORMANCE

Upon execution of this Agreement, Contractor shall deposit with City a surety bond in the amount of
One Hundred Thousand Dollars ($100,000) in a form and from a surety company approved by City, as
a security for the performance by Contractor of the provision of this Agreement. In lieu of such surety
bond, contractor may deposit cash, certificates of deposit, letters of credit, United States government
bonds, City general obligation bonds, or a combination thereof, provided that:

1.

The cash value of such deposit is equivalent to the amount set out above for a surety bond;
and

2.

The cash value shall be maintained at such equivalent amount; and

3.

The amount and form of such deposit are approved by the Manager, and
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4.

The City has the unconditional right to draw upon the security upon demand, in the same
manner and to the same extent as if a surety bond had been posted by Contractor.

B. If cash, certificates of deposit, government bonds or City bonds are deposited, then any interest earned
shall belong to Contractor. City may apply any or all of the principle to reimburse itself for any defaults of
Contractor under this Agreement or to remedy any such defaults. If contractor is not in default at the
expiration or termination of this Agreement, City shall return the unused balance of the security to
Contractor.
SECTION 26

MISCELLANEOUS

A. Integrated: Modification
This Agreement contains all the signatures of the parties and cannot be amended or modified except
by a written Agreement signed by both parties.
B.

Section Headings
The section heading contained herein are for convenience in reference and are not to be used to
construe the intent of this Agreement or any part thereof, nor to modify, amplify, or aid in the
interpretation or construction of any of the provisions thereof.

C.

Severability
In the event any covenant, term or condition herein contained is held to be invalid by any court of
competent jurisdiction, such invalidity shall not affect any other valid covenant, term or conditions
herein contained.

D.

Time of Essence
Time is of the essence to each provision of this Agreement.

SECTION 28

NOTICES

A. All notices and other communications required or permitted to be given under this shall be in writing
and shall be personally served or mailed, postage prepaid and return receipt requested, addressed to the
respective parties as follows or as either party shall designate by written notice to the other:
To City:

City of Sacramento, Parking Services Division
300 Richards Blvd. 2°a floor
Sacramento, CA 95811

To Contractor:

Ampco System Parking
420 Taylor Street, Suite 400
San Francisco, Ca 94102
Attention: Regional Vice President

B. Notice shall be deemed effective on the date personally delivered or, if mailed, three (3) days after
deposit in the mail.
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IN WITNESS THEREOF, the parties hereto have caused this Agreement to be executed
as of the day and year first written above.

CITY OF SACRAMENTO,
A Municipal Corporation

AMPCO SYSTEM PARKING

Its:
Date:

Si o..

---^--- -- -^.1ce

Ix-ei: o(!

ager, March 16, 2010

I

Z Z-3 t ^ J
_----_^

By:
Its:
Date:

95-2495556
Federal Tax ID

ATTEST:

133069, 133070, 133071
City of Sacramento
Business Operations Tax Cert. No.

By:
LVA City Clerk
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EXHIBIT A
DOWNTOWN PLAZA
PARKING OPERATION AND MAINTENANCE AGREEMENT
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DPA, L.P.
c/o DPA-H, Inc.
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4350 La Jolla Village Drive
Suite 700
San Diego, California 92122
Attention:
Legal Department
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PARKING OPERATION
AND MAINTENANCE A6R^NT

Downtown Plaza
(Sacramento, California)

THIS PARKING OPERATION AND MAINTENANCE AGREEMENT
("Agreement") is made and entered into as of the 30A day
of ^aVPn*k^eR..,

, 1992, by and among DPA, L.P., a California

limited partnership ( "Developer"); THE CITY OF SACRAMENTO, a
body, corporate and politic, of the State of California

( "City");

MACX'S CALIFORNIA, INC., a Delaware corporation, debtor-in/

possession ("Macy"); and CARTER HAWLEY HALE STORES, INC., a
Delaware corporation ("Weinstock's").

Developer, Macy,

Weinstock's and City are individually referred to as a"Party"
and collectively as the "Parties."

S. S. CI T A Is a :

A.

As used in this Agreement, references to any

"Recital." "Article," "Section" or "Exhibit" are to such portions
of this Agreement, all of which together constitute the
Agreement.

Unless otherwise indicated, all capitalized terms

used herein are defined in these Rpcitals or Article 17.

B.

In furtherance and implementation of the

Redevelopment Plan adopted by the City Council on June 17, 1986,
by City Ordinance Nos. 86-064 and 86-065, Fourth Series (the
"Redevelopment Plan"), The Redevelopment Agency of The City of
Sacramento ("Agency") has entered into a Disposition and
Development Agreement dated August 27, 1990, with Developer (the
"DDA") recorded in the Official Records on November 26, 1991 in
Book 911126, Page 1047.

C.

Developer owns certain real property located in the

County of Sacramento, State of California, described in Exhibit A,
Part I shown on Fa ibil H and hereinafter collectively referred
to as the "Developer Property." Portions of the Developer
Property were acquired by Developer from Agency pursuant to the
terms of the DDA.
750/3oISlH367.Z-005/09-22-92/nan
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D.

Developer's predecessor-in-interest, Downtown Plaza

Associates, a California general partnership, has previously
constructed and operated on a portion of the Developer Property,
and Developer continues to operate, two levels of Developer
Improvements.

E.

Pursuant to the terms of the DDA, Developer has

undertaken to (i) construct on the Developer Property a
two-level, open-air mall with Developer Stores devoted to retail
uses abutting such mall on both levels, (ii) renovate the
existing Developer Improvements, and (iii) construct Garage U
(see Recital G) and renovate Garage K and Garage G (see
Recital G), all in accordance with plans approved by Agency and
as shown on Exhibit B. Such construction and renovation is
hereinafter referred to as the "Project."

E.

City owns or will own certain real property located

in the County of Sacramento, State of California, described in
Exhibit A, Part It,. Subparts A, B and C, shown on Exhibit B and
referred to as "Lot G," "Lot K" and "Lot U," respectively, and
collectively referred to as the "City Tract."

City also owns and operates the public parking

G.
garages

( "Garage G" and "Garage K") located on Lot G and within

Lot K, respectively, and, upon its completion by Developer and
conveyance from Agency to City, will own and operate the public
parking garage

( "Garage U") which is being constructed within Lot

U by Developer pursuant to the DDA.

Garage G, Garage K and

Garage U ( collectively, the "Garages" and, individually, a
"Garage") contain the parking to be utilized primarily by the
Permittees.

Garage G includes a subterranean tunnel which

connects to Garage U. Garage K is not connected with either
Garage G or Garage U.

H.

Garage K lies beneath and provides support to some

of the existing and to-be-constructed Developer Improvements and

--2,eni^n.enr,^^o_nAC/OC^77_92/nan

^^t ^t'..

. .,. . §i"

92-206
_ .,•_..'..

581 of 885

the Weinstock's store (see Recital J below). Additionally,
Garage iT will lie beneath and provide support to the Developer
Improvements to be constructed on a portion of the Developer
Property.

I.

Sacprop, a California corporation, is the owner of

the Store leased to Macy (the "Macy Store") located on that
certain tract of land located in the County of Sacramento, State
of California, described in Part III of Exhibit A, shown on
Exhibit 8 and hereinafter referred to as the "Macy Tract."

J.

Weinstock's is the lessee of the Store (the

"Weinstock's Store") located on that.certain tract of land
located in the County of Sacramento, State of California,
described in Part IV of Exhibit A, shown on Exhibit B and
hereinafter referred to as the "Weinstock's Tract."

K.

Each of Weinstock's and certain

predecessors-in-interest to Developer have entered into the Prior
Easement and Operation Agreements with City and/or Agency (City's
predecessor-in-interest with respect to Garage K and Garage G).
The Prior Easement and Operation Agreements set forth easements
affecting Garage K and the overlying improvements and the
agreements of such parties relating to the use, operation,
maintenance, repair and reconstruction of Garage K.

L.

In connection with the Project and the renovation

of existing improvements on the Weinstock's Tract and the Macy
Tract, (i) Developer, Macy and Weinstock's have entered or are
about to enter into that certain Construction, Operation and
Maintenance Agreement dated November 30, 1992 (the "COMA") by
which such parties have made or will make certain covenants and
agreements relating to the construction, maintenance and
operation of certain of their respective improvements; and
(ii) Developer, Macy, Weinstock's and City have entered or are
about to enter into that certain Cross-Easement Agreement

-3750/3D15/113622-005/09-22-92/nan
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dated November 30, 1992 (the "CEA") by which such parties have
granted or will grant certain easements and have made or will
make certain covenants in support of such easements in order to
integrate the uses of their Tracts (and, in the case of
Developer, the Developer Property) (collectively described in
Part V of Exhibit A and referred to hereinafter as the "Project
Site") and to integrate the use of Developer's, Macy's and
Weinstock's stores so as to create a shopping center and office
complex, hereinafter referred to as "Downtown Plaza,* located on
the Project Site.

M.

City recognizes that the Project could not occur

without, and that success of the Project as a catalyst for other
redevelopment in Downtown Sacramento depends on, the availability
of sufficient, conveniently-located parking operated in a
first-class manner at least equal to the operation of structured
parking in other first-class regional shopping centers located in
Northern California.

City also acknowledges that the DDA

requires that City and Developer enter into an agreement
establishing the obligations of City and Developer with regard to
the maintenance, operation, security, insurance and restoration
of the Garages.

N.

In order to implement the Redevelopment Plan and

the DDA, Developer and City wish to assure operation and
maintenance of the Garages at a level consistent with the
operation and maintenance of structured parking in other
first-class, regional shopping centers in Northern California.
Developer and City therefore desire to agree upon certain
maintenance, operation and restoration obligations and to make
certain other covenants and agreements as are hereinafter more
specifically set forth.

NOW, THEREFORE, with reference to the foregoing
recitals, and in consideration of the mutual covenants set forth
herein and other good and valuable consideration, the receipt and

-a750/30IS/H3622-005109-22-92/flsn
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sufficiency of which are hereby acknowledged, the Parties do
hereby agree as follows:

This Agreement shall not be effective until it has been
executed, acknowledged and delivered by Developer, City,
Weinstock's and Macy and until it has been recorded in the
Official Records.

Effective as of the date of recordation of

this Agreement, the covenants contained in the Developer/Agency
Prior Easement and Operation Agreements are hereby terminated and
superseded by the provisions hereof but the easements thereunder
shall continue in effect. Effective as of the date of
recordation of both this Agreement and the CEA, the
Developer/Agency Prior Easement and Operation Agreements,
including all covenants and easements thereunder, shall be deemed
to have been terminated in their entirety and shall be of no
further force or effect. Effective as of the date of recordation
of this Agreement, the covenants contained in the Weinstock's
Prior Easement and Operation Agreement (but not the easements
thereunder) are hereby superseded by the provisions hereof and
shall be of no force and effect, but only for so long as this
Agreement remains in effect. Effective as of the date of
recordation of both this Agreement and the CEA, the Weinstock's
Prior Easement and Operation Agreement, including all covenants
and easements thereunder, shall be deemed to have been superseded
in its entirety and of no further force or effect, but only for
so long as this Agreement and the CEA remain in effect.
Effective as of the Implementation Date, any Permit Agreement
(see Section 1.1) between City and any other Party shall be
deemed terminated and of no further force or effect.

ARTICLE I

Section 1.1
Program

.

Use: Permit

Parking Use and Validation

Except as provided in this Section 1.1, the Garages

shall be used, managed and operated by City to provide parking on

92°°'206
^...
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a nonexclusive basis for members of the general public and retail
customers of Downtown Plaza.

Parking within Garages G and R may

also be in conjunction with monthly permits ("Permits") sold by
City in accordance with the terms of this Agreement. In
addition, parking within all the Garages may also be in
conjunction with the validation program described in Article 3 of
this Agreement and the validation programs described below.

(a)

Validation J!roarams.

City represents and

warrants that no validation programs other than that under
this Agreement will affect Garage U and that, in addition to
the validation program described in Article 3 of this
Agreement, only the following validation programs affect
Garages G and K: (i) a program for issuing validations to
Sacramento Municipal Court jurors; (ii) a program for issuing
validations to Federal Court jurors; (iii) a program for
issuing validations to persons attending programs or classes
at the Technology Learning Center; (iv) a program by which
Downtown Sacramento merchants can purchase validation
stickers for use by their customers; (v) a program for
issuing validations under that Parking Structure Use License
dated March 1, 1991 by and between City and Ricci's, Inc.,
relating to•no more than seven (7) parking spaces at any one
time; and (vi) a program for issuing validations to guests of
the Holiday Inn Hotel located adjacent to Downtown Plaza for
the use of parking spaces within Garage G under that certain
Parking Structure Use License (the "Holiday Inn Agreement")
dated October 26, 1977 by and between Agency and John Q.
Hammons, as amended by amendments thereto dated October 25,
1982 and October 13, 1987. City's agreements related to
these validation programs may not be amended or extended by
City without Developer's consent.

Upon thirty (30) days

advance notice given by Developer in its sole and absolute
discretion, Developer may elect to have City discontinue or

-6-
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limit the use in the Garages of the validations referenced in
clauses (i), (ii), ( iii) and ( iv); provided, however,
,validations referenced in clause (iv) above may continue to
be purchased by the Majors and utilized by their customers
parking in the Garages.

Promptly after receipt of such

notice, City shall commence phasing out or reducing such
validations as required by Developer and shall complete such
phase out or reduction within thirty ( 30) days of City's
receipt of such notice. Except for validations issued in
accordance with Section J-Z and validations which may be sold
by city to the Majors, City shall not.enter into any
agreement granting a right to validations for parking in the
Garages nor shall City honor any other validations other than
those issued under the above-described existing validation
programs.

(b)

?eXmit Eouiyale^ts. For the purpose of this

Agreement, the validations and other rights under the
agreements referenced in clauses (v) and (vi) above shall be
equated to Permits (hereinafter referred to as "Permit
Equivalents") as set forth below. At all times, the
agreement referenced in clause (v) above shall be deemed as
allowing seven (7) Permit Equivalents. The Permit
Equivalents under the Holiday Inn Agreement shall be computed
as follows for any prior full calendar month: The average
Permit Equivalents for the subject calendar month shall equal
the sum of (x) the quotient arrived at when that number of
parking spaces, if any, posted with signage during the
subject month prohibiting parking after 4:00 p.m. by all but
Holiday Inn guests is divided by four (4) plus (y) the
product of (i) the Average Utilization (as defined below) and
(ii) the quotient arrived at when the Total Car Count (as
defined below) is divided by the product of seven (7) and the
number of week days in the subject month. The "Total Car
Count" is the sum of the Car Count (as defined below) for
each weekday during such month. The "Car Count" for any

750/3015/H3622-005/09-22-92/nan
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particular weekday is the total of the number of vehicles
which utilized a Holiday Inn-issued validation on the day in
question and which were present in Garage G during all or any
portion of each of the following one-hour segments of time:
10:00 a.m. to 11:00 a.m., 11:00 a.m. to 12:00 p.m., 12:00
p.m. to 1:00 p.m., 1:00 p.m. to 2:00 p.m., 2:00 p.m. to 3:00
p.m., 3:00 p.m, to 4:00 p.m. and 4:00 p.m. to 5:00 p.m. The
"Average Utilization" is the average of the following for
each of the foregoing one-hour segments: the sum of the
number of minutes within the subject hour each car in the Car
Count is parked during such hour divided by the product of 60
minutes and the Car Count for the subject hour. By way of
example, if a vehicle parked in Garage G on a weekday
utilized a Holiday Inn-issued validation and was present in
Garage G from 10:45 a.m. to 4:30 p.m., such vehicle would be
counted in each of the foregoing time segments and would
therefore contribute seven (7) counts to the daily total. By
way of example if the Car Count for a particular hour is
eighty (80) but only sixty (60) of the cars are present for
the entire hour and the other twenty (20) are present in
Garage K for only twenty (20) minutes each during the subject
hour, the Average Utilization for such hour would be .83.
Also by way of example, if one wishes to compute the Permit
Equivalents under the Holiday Inn Agreement for a particular
calendar month and the above described restrictive signage
has not been posted, assuming a 21-weekday calendar month, a
Total Car Count of 11,684 and an Average Utilization of .90,
Holiday Inn would be considered as having utilized an average
of 72 Permit Equivalents for that month, computed as
follows:

0 + .90 x[11,684 divided by (7 x 21)7. In all

cases, Permit Equivalents shall be rounded up to the nearest
whole number.

(c)

Permits.

City represents and warrants that

only this Agreement and the agreements referenced in Exhibit

(collectively referred to herein as the "Permit

-a750/3UIS/H3622-005/09-22-92/nart
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Agreements") grant Persons the right to purchase Permits for
Garages G or K on a renewable basis without cancellation by
City.

Notwithstanding anything contained in this Agreement

to the contrary, subject to. S ection 1.2 and the balance of
this Se ct ion 1.1 below, after the Implementation Date,
(i) the total of the number of Permits which are sold to the
general public and to the occupants of the buildings
identified on F,^h ^i^D and their employees for parking and
the number of Permit Equivalents within Garages G and K shall
never exceed the Permit Cap (as defined in this
Section 1.1(d)_ below; (ii) the location of parking spaces
within Garages G and K which Permit holders are primarily
intended to utilize shall be as described in the Permit
Parking Location Plan attached as Exhibit C; (iii) except for
Permits sold to the general public or to Developer pursuant
to Section 1.2, Permits relating to Garages G or K shall be
available only to the users and on the terms set forth in the
Permit Parking Allocation Plan attached as Exhibit D; (iv) in
no event shall City issue or sell Permits for parking within
Garage U; and (v) after June 1, 1992, City shall not enter
into any agreement (referred to herein as a "Permit
Agreement") granting any Person Permits or the right to
purchase Permits relating to any of the Garages nor extend or
renew any Permit Agreement entered into on or prior to such
date except to the extent such extension or renewal is
pursuant to an option or other right to renew contained in
such Permit Agreement.

In the event the Future Store is added to Downtown
Plaza, Developer shall have the right, but not the
obligation, to transfer any portion of its allocation of
Permits pursuant to the Permit Parking Allocation Plan to the
Future Major as a means of assuring that a sufficient number
of Permits are made available to the Future Major,
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In the event any portion of the Garages are Damaged
and not completely restored, the number of Permits issued to
each of Developer and the majors pursuant to this Agreement
shall not be reduced in percentage terms more than the
percentage of the total number of parking spaces rendered
unusable as a result of the Damage.

Except as provided above, any change in the Permit
Parking Allocation Plan or Permit Parking Location Plan
requires the prior written consent of at least two Parties
other than City.

(d)

Permit Can and Permit Can aAiustmn.,tc.

The

term "Permit Cap" shall mean the maximum number of Permit
Equivalents and Permits for Garages G and K which may be sold
by City without being subject to the analysis set forth in
Section 1.2(b) regarding the availability of parking for the
parking demands generated by the retail merchants of Downtown
Plaza.

The Permit Cap shall be one thousand three hundred

eighty-three (1383) for the total Permits and Permit
Equivalents so long as both the weinstock•s Store and the
Macy Store remain open for business and either at least
33,358 square feet of Additional Retail Developer Store Floor
Area or the Future Store exists in the location of the former
"I. Magnin" Store. If either or both the Weinstock's Store
and/or the Macy Store should cease doing business and,
pursuant to Sectipn 3.4, the subject Major then elects or
previously elected not to contribute to the Validation Fee,
City shall have the right to increase the Permit Cap by the
number of Permits which, if sold by City at its
then-prevailing rate for the subject Permits, would generate
revenue at least equal to the contribution to the Validation
Fee the subject Major was or should have been making assuming
it had not previously elected to discontinue such
contribution.

By way of example, if the Weinstock's Store

should cease doing business, assuming today's Permit rates
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and assuming no escalation in Weinstock's portion of the
Validation Fee, City could increase the Permit Cap by 79
Garage G or 73 Garage K Permits or some cost equivalent
combination of the same. In addition to any increase in the
Permit Cap pursuant to the next-to-immediately-preceding
sentence, if the Future Store is added pursuant to

Section 15.1 and the Future Store thereafter ceases to do
business and then elects or previously elected not to
contribute to the Validation Fee, City shall have the right
to increase the Permit Cap by the number of Permits which, if
sold by City at the above-described rate, would generate
revenue at least equal to the contribution to the Validation
Fee the Future major was or should have been making assuming
it had not previously elected to discontinue'such
contribution.

By way of example, if the Future Store was

added and ceased doing business, assuming today's Permit
rates and assuming no escalation in its portion of the
Validation Fee, City could increase the Permit Cap by 41
Garage G Permits or 38 Garage K Permits or some cost
equivalent combination of the same. Additionally, if, as of
the Scheduled Grand Re-Opening Date, there is no Floor Area
in the location of the former "I. Magnin" Store or if the
Additional Developer Retail Stores have been added but the
totaJ. Floor Area of the same is less than 33,358 square feet,
City shall have the right to increase the Permit Cap by the
number of Permits which, if sold by City (at its thenprevailing rate for the subject Permits), would generate
monthly revenue of at least $3.474.75 (which amount is subject
to the same index adjustment as each prior adjustment of the
Validation Fee pursuant to Section 3.4(a)) when added to the
product of $1.25/12 multiplied by the Floor Area (which
amount is subject to the same index adjustment as each prior
adjustment of the Validation Fee pursuant to Section 3.4(a)),
if any, in the location of the former "I. Magnin" Store. By
way of example, if as of the Scheduled Grand Re-Opening Date
there is no Floor Area in the location of the former
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I. Magnin Store, City could increase the Permit Cap by 41
Garage G Permits or 38 Garage K Permits or some cost
Also, by way of example,

equivalent combination of the same.

if as of the Scheduled Grand Re-Opening Date the Additional
Developer Retail Stores have been added but the total Floor
Area of such Stores is 20,000 square feet, assuming today's
Permit rates and no escalation in Developer's portion of the
Validation Fee, City could increase the Permit Cap by 16
Garage G Permits or 15 Garage K Permits or some cost
equivalent combination of the same.

All increases in the

Permit Cap pursuant to the foregoing shall be allowed only so
long as the condition giving rise to the increase remains in
existence.

In all cases where City has the right to increase

the Permit Cap under this Section 1.1(d), the restrictive
signage referred to in the definition of "Permit Parking
Location Plan" shall be.removed from parking spaces nearest
to the Floor Area of the Party not Operating and contributing
to the Validation Fee so that such parking spaces are made
available for use by Permit holders in connection with the
sale of additional Permits.

Section 1.2
5oaces.

Utilization of Excess Permits and Parking

City and Developer agree that the primary use of the

Garages during the retail operating hours of Downtown Plaza is
intended to be parking for retail customers of Downtown Plaza and
that such use is to be given priority over any other parking use
to the extent necessary to assure the adequacy of parking for
retail customers of Downtown Plaza. Provided the parking
available in the Garages remains adequate for the retail
customers of Downtown Plaza, City and Developer also agree that
the Garages may also be utilized for Permit parking which exceeds
the restrictions contained in Section 11(c)(j). Iii) and (iii)
above.

In addition, Developer agrees that so long as the total

number of (i) Permit Equivalents and (ii) Permits for Garages G
and K sold (a) pursuant to this Agreement, (b) pursuant to the
Permit Agreements in existence as of June 1, 1992, and (c) to the
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general public, does not exceed the Permit Cap, the remaining
parking available in the Garages shall be deemed to be adequate
for the retail customers of Downtown Plaza.

City and Developer

acknowledge and agree that if all the Permits contemplated by the
Permit Parking Allocation Plan are sold to Developer, the Majors
and beneficiaries of the Permit Agreements, use by Holiday inn of
Garage G in excess of 172 Permit Equivalents will cause the
Permit Cap to be exceeded. This condition will be addressed as
described below.

This Section 1.2 sets forth the means by which city may
sell to the general public those Permits which the occupants of
the buildings identified on Page I of Exhibit D and their
employees are entitled to purchase but which have not been
purchased by such Persons. This Section 1.2 also sets forth the
means by which City and Developer may cause certain of the
Section 1.1 restrictions to be relaxed or lifted ( such as
allowing Permits in excess of the Permit Cap to be sold to the
general public) if they determine that parking for retail
customers will not be further impaired by such action.
Furthermore, this Se c tion 1.2 sets forth the means by which
Developer and City may fully or partially reinstate such
restrictions if they determine that parking for retail customers
has been or will become impaired by a prior relaxation or release
of such restrictions. In the event of a disagreement between
City and Developer over whether the Sect i on 1.2(c) restrictions i
should be relaxed, lifted or partially or fully reinstated, this
Section 1.2 also describes the objective criteria and dispute
resolution mechanisms which City and.Developer shall rely upon to
resolve such disagreement.

This Section 1.2 does not identify

specific means to prevent the actual number of Permits and Permit
Equivalents from exceeding the Permit Cap when ( i) the parking
available for retail customers is inadequate,

( ii) the Permit

Equivalents under the Holiday Inn Agreement exceed 172 and (iii)
the number of Permits which City can curtail selling to the
general public does not offset the Holiday Inn Permit Equivalents

92-2U6
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over and above 172 Permit Equivalents. Consequently, if the
Permit Equivalents under the Holiday Inn Agreement cause the
Permit Cap to be exceeded at times during which the parking
available for retail customers is determined to be inadequate in
accordance with Section-1.2(b) below, at that time City shall
take such corrective which City deems appropriate and which will
offset the effect on parking availability of the Holiday Inn
Permit Equivalents over and above 172 Permit Equivalents.

(a)

Excess Permits: Bgvelooer's Right -o f E irst

Refusal and Option on Permits Not Purchased Under Permit
Agreements• Sale of Same to the general Public. City may
make available for sale to the goneral public on a monthly

basis at a rate at least equal to City's prevailing rate for
monthly Permits for the subject Garage, those monthly Permits
for the current calendar month which are available to the
occupants of the buildings identified on Exhibit D and their
employees pursuant to Permit Agreements but which have not
been purchased by such occupants or their employees, provided:

(i)

either such action is permitted by the

applicable Permit Agreement or City has determined thatl
such Permits are not going to be purchased by the
Persons entitled to purchase such Permits under the
applicable Permit Agreements by notifying such occupantI s
(or, in the case of a multiple occupants in a single
building, City has notified the property management
office for such building) prior to the renewal date for
such Permits that the maximum number of Permits with
respect to such building which City is required to sell
have not been purchased for the current month and thatl
the unused Permits may be made available for purchase by
other Persons unless such Permits are purchased by such
occupants or their employees. In addition, after City,
determines (whether by the mechanism described herein (or
otherwise) that such Permits are not going to be
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purchased in accordance with one or more Permit
Agreements, City shall have offered to sell such unsold
Permits to Developer at City's prevailing rate for the
subject Permits and Developer must have either elected
not to purchase such Permits or must have failed to
respond to City's offer within seven (7) days after
receipt of City's offer; or

(ii)

If City is able to determine during the

current calendar month that the Permits it has sold during
`the current calendar month or during prior calendar months in
accordance with the Permit Agreements will not be purchased
in future months, City shall use its diligent efforts to
offer such Permits to Developer as early as possible during
the month preceding the month such Permits will become
available, and Developer shall use its diligent efforts to
respond to City's offer as soon as possible thereafter, but
in all events Developer shall have no more than seven (7)
days after Developer's receipt of City's offer to respond to
the same.

Following Developer's notification to City that

,

Developer shall not accept such offer or Developer's failure'
to respond to City's offer within the time period described
above, City may commence selling the subject Permits to the
general public.

I
In addition to the foregoing, should City have no
desire to sell such unsold Permits to the general public,
City shall so notify Developer, and Developer shall have the
right to purchase the same at City's prevailing rate for the

J

subject Permits.

Any Permits sold to the general public or to
Developer pursuant to this Section 2.2(a) shall be sold only
for one (1) month at a time and City shall have the right to
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refuse to renew such Permits and will not renew such Permits
to the extent the Persons entitled to purchase such Permits
under Permit Agreements thereafter elect to purchase such
Permits.

In addition, subject to the rights of the Persons

entitled to purchase Permits under the Permit Agreements,
upon at least twenty (20) days' notice from Developer to City
stating that Developer elects to purchase any or all of such
Permits sold to the general public, at such time as the
then-outstanding monthly Permits sold to the general public
expire, City shall refuse to renew a sufficient number of
such Permits in order to be able to sell to Developer the
Permits requested by it, and Developer shall purchase such
Permits and shall have the continued right to renew such
Permits.

When some of the Permits not purchased under Permit'

Agreements are sold to members of the general public and somei
Permits not purchased under Permit Agreements are also sold
to Developer, as the Persons entitled to Permits under Permitl
Agreements exercise their previously unutil,ized rights to
purchase Permits, City shall recover such Permits by first
refusing to renew Permits sold to the general public before
refusing to renew Permits sold to Developer under this
Section 1.2(a).

Notwithstanding anything contained herein to i
the contrary, in no event shall the total number of Permit
Equivalents and Permits sold pursuant to the Permit Parking
Allocation Plan and this Section 1.2(a) exceed the Permit
Cap.

For the purposes of this paragraph, City's

notifications to and communications with Developer shall be
directed to the General Manager,
California

547 L Street, Sacramento,

95814, or to such other address or person as

Developer may designate,

and notifications to and

communications with City shall be directed to the Parking
Administrator, City of Sacramento, Department of Public
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Works, Parking Division, 1023 J Street, Room 202, Sacramento,
.California

95814, or to such other address or person as City

may designate.
1

(b)

Excess Parking Spaces.

Developer and City

acknowledge that due to a number of factors, including, but
not limited to, variable occupancy rates, seasonal changes in
retail activity, the success of Downtown Plaza in attracting
retail customers, periodic sales and the impact of the
general economy on retail sales, it is not possible to
determine in advance that a particular number of parking
spaces is or is not adequate for future retail customers of
Downtown Plaza.

City and Developer therefore agree that they,

must periodically evaluate information regarding the use of
the Garages in an effort to learn whether the Garages are
being used by nonretail customers during retail operating
hours to the detriment of retail customers of Downtown
Plaza.

City and Developer agree to cooperate with one

another to ensure sufficient parking in the Garages for the
retail customers of Downtown Plaza and to allow Permits which
;

cause the Permit Cap to be exceeded so long as parking
remains sufficient for the retail customers. City and
Developer also agree to share with one another all
information in their possession or control regarding the usel
or operation of the Garages which directly or indirectly
relates to such goal.

City's and Developer's judgments with respect to
the adequacy of parking for retail customers and City's and
Developer's approvals or disapprovals made pursuant to thisi
5e. ion 1.21b? must be reasonable and must recognize City's
and Developer's acknowledgements and agreements set forth in
this Section 1.2 above. Developer and City agree that for
all purposes related to such judgments, approvals and

^

disapprovals, the parking available in the Garages shall be
deemed inadequate for the retail customers of Downtown Plaza

_17_
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if, during such month, the occupancy or "accumulation factor"
of the subject Garage (in terms of parking spaces occupied by
automobiles expressed as a percentage of the total parking
spaces in the subject Garage) equals or exceeds 90% during
any three (3) or more one-hour periods (measured from the top
of the hour) prior to 6:00 p.m, during any one or more
weekdays (other than a Special Event day) during the subject ^
calendar month.

Utilization of a Garage which results in

such occupancy levels shall be referred to as a "Garage
Closure" for purposes of the balance of this Section 1.2(b).

As stated above, Developer and City intend to allow;
Permits to be issued which are free of the restrictions
contained in SectjLgn l.i(C)(i). (ii) and (iii) provided the
above-described priority of adequate parking for retail
customers is observed.

Therefore, commencing ninety (90)

days after the Scheduled Grand Re-Opening Date, and from time,
to time thereafter, if City reasonably believes that the
retail customers of Downtown Plaza, the users of validation
programs permitted by this Agreement and the holders of
Permits then being issued in accordance with the Permit
Parking Allocation Plan do not then require, and.in the
future will not require, the use of parking spaces which City
desires be utilized in connection with the sale of monthly
nonrenewable Permits to the general public at a rate equal to
or greater than the prevailing rate for monthly permits
within the subject Garage set by the City Council of City
from time to time, City shall so notify Developer and,
coincident with such notice, shall provide Developer with the
detailed information, including, but not limited to,
information from Vehicle Traffic and Garage Occupancy
Reports, which serve as the basis for City's judgement and i a
statement of the number of additional Permits City proposes'
to sell to the general public, the period over which City
requests the right to sell such Permits and the location of
the parking spaces City proposes for such Permit parkers. In
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no event shall City propose to sell an additional number of
Permits which, when added to the prior month's occupancy
statistics, would cause any of the Garages to exceed a R0%
occupancy standard during the peak weekday retailing hours,
which for these purposes shall be 10:00 a.m. to 5:00 p.m. In
making its judgment, City shall take into consideration
whether there have been any garage Closures in the past and
those changes in the level of retail'activity which may be
reasonably anticipated, such as changes related to sales,
holidays, promotional events and seasonal changes.

within thirty (30) days after receipt of such
notice, information and statements,

Developer shall either

reasonably approve or disapprove City's proposal by written
notice to City. If disapproved, Developer's notice shall
also state the specific grounds for such disapproval. In the
event of Developer's disapproval of City's proposal, City
shall bear the burden of demonstrating that its proposal will
not impair the adequacy of parking for future retail activity
in Downtown Plaza; however, if Developer disapproves such
proposal, City maintains that it has satisfied its burden of
proof, and Developer and City are unable to agree on a
modified proposal relating to monthly Permits within fifteen
(15) days following Developer's disapproval, the final
determination shall be reasonably made by City except as
follows:

if the disagreement relates to the anticipated

level of future retail parking demand and the dispute arises
within the first full calendar year following the Scheduled
Grand Re-Opening Date, Developer shall make the final
determination.

if the disagreement relates to the

anticipated level of future retail parking demand and the
dispute arises after the first full calendar year following
the Scheduled Grand Re-Opening Date, City and Developer shall
refer to the following to determine the degree of anticipated
changes in future levels of retail activity: (i) the prior
years' changes in the level of retail activity; (ii) any
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changes in retail occupancy; and (iii) the best available
data on general trends in retail activity and the economy,
both locally and regionally.

Furthermore, if a Garage

Closure occurred during the immediately-prior calendar year
during the same calendar month, the immediately-preceding
calendar month or the immediately-following calendar month,
the final determination shall be reasonably made by Developer.

City and Developer shall monitor and review on a
monthly basis the actual impact of Permit Equivalents and
Permit sales (in excess of the Permit Cap) to the general
public on the parking available to retail customers of
Downtown Plaza. If, as a result of such Permit Equivalents
and Permit sales, Developer reasonably believes that parking
available for retail customers of Downtown Plaza is
inadequate or will become inadequate with anticipated changes
in the level of retail activity, Developer shall so notify
City and, concurrent with such notice, shall provide City
with the detailed information, including, but not limited to,
information from vehicle Traffic and Garage Occupancy
Reports, which serve as a basis for Developer's judgment and
Developer's proposal for reducing or eliminating the sale of
Permits to the general public; provided, however, that the
requirement for such detailed information shall not apply if,
after ten (10) days' prior notice that City has not delivered
vehicle Traffic and Garage Occupancy Reports, City is in
breach of its obligation to deliver the Vehicle Traffic and
Garage Occupancy Reports to Developer. Within thirty (30)
days after City's receipt of such notice, information.and
proposal, City shall either reasonably approve or disapprove
Developer's proposal by written notice to Developer. If City
disapproves Developer's proposal, City's notice shall state
City's specific grounds for disapproval. In the event of
City's disapproval of Developer's proposal, City shall bear
the burden of demonstrating that the sale of Permits to the
general public is not impairing the adequacy of parking for
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present or future retail activity in Downtown Plaza; however,
if City disapproves Developer's proposal, City maintains it
has satisfied its burden of proof, and City and Developer are
unable to agree on a modified proposal relating to monthly
permits within fifteen (15) days following City's
disapproval, the final determination on Developer's proposal
shall be reasonably made by City, except as follows: If the
disagreement relates to the anticipated level of future
retail parking demand and the dispute arises prior to the
last day of the first full calendar year following the
Scheduled Grand Re-Opening Date, Developer shall make the
final determination.

If the disagreement relates to the

anticipated level of future retail parking demand and the
dispute arises after the first full calendar year following
the Scheduled Grand Re-Opening Date, City and Developer shall
refer to the following to determine the degree of anticipated
changes in future levels of retail activity: (i) the prior
years' changes in the level of retail activity; (ii) any
changes in retail occupancy; and (iii) general trends in
retail activity and the economy, both locally and
regionally.

Furthermore, if a Garage Closure occurred during

the immediately-prior calendar year during the same calendar
month, the immediately-preceding calendar month or the
immediately following calendar month or if City increased the
Permits despite Developer's objections made pursuant to the
immediately preceding paragraph, the final determination on
Developer's proposal shall be reasonably made by Developer.

Final determinations referred to above which are
made in accordance with the foregoing shall not be subject to
arbitration; however, any dispute regarding the
interpretation of this Section 1.2 shall be resolved by
arbitration in accordance with Article 13.

Section 1.3

Covenant --of Parking-Availability. City

covenants that so long as (i) the Garages or any portion thereof
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are in existence, and (ii) Downtown Plaza or any portion thereof
is in existence and operating, subject to Section 1.1, the
Garages or the portion thereof in existence shall be available to
Developer, Weinstock's and Macy on a nonexclusive basis along
with members of the general public for automobile parking.

Section 1.4

obstructions.

No fence, barrier or other

obstruction of any kind which limits access or use of a Garage
shall be placed, kept, permitted or maintained within a Garage,
except (i) entry and exit traffic control equipment to collect
parking fees and validations, (ii) temporary barriers used during
the course of repair work to prevent interference with the work
of repair, (iii) temporary barriers used to control and direct
traffic as needed for efficient traffic movement, (iv) temporary
barriers used to direct holders of Permits to Permit parking
areas prior to the general hours of the retail Developer Stores
or the stores of the Majors and (v) after the general hours of
the retail. Developer Stores (other than the cinema and
restaurants) and the latest to close of the Majors' Stores,
temporary barriers and signs used to minimize use of Garage K and
portions of Garage U by customers of the cinema or restaurants;
provided that, in all cases other than an emergency, City will
use its best efforts to utilize such barriers in a manner which
does not adversely affect the availability, convenience or use of
parking by retail customers.

Section 1.5
Spaces.

Number and Layout of Automobile Parking

At all times from and after the date of this Agreement

(subject to Articles 10 and 11), there shall be available within
the Garages at least three thousand seven hundred five (3,705)
automobile parking spaces distributed as follows: 1320 in Garage
G, 1925 in Garage K, and 460 in Garage U. The number,
distribution and layout of the parking spaces and circulation
elements within the Garages, as shown on Exhibit B, shall not be
modified by City without the approval, not to be unreasonably
withheld or delayed, of at least two (2) Parties other than City.
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ARTICLE 2
OPERATION OF GARAGES

Section 2.1

Effectiveness of Article 2.

The terms of

this Article shall become effective as-of the Implementation Date.

Section 2.2

Operation Standards.

Except as provided

in Section 2.3, Operator shall manage, operate, maintain and
repair the Garages at its sole cost and expense in good order,
condition and repair. Notwithstanding the-generality of the
foregoing, Operator shall maintain, repair and operate the
Garages in accordance with the practices prevailing in the
first-class operation of structured parking within other
first-class, regional shopping centers located in Northern
California (such as the Arden Fair regional shopping center as of
the date hereof) and which are of similar size as the retail
portion of Downtown Plaza with major department stores (i.e.,
stores comparable in size, quality of merchandise and marketing
approach to the Macy's-Store and the Weinstock's Store as of the
date of this Agreement), and, at a minimum, shall at all times
observe and perform the following standards and services as
frequently as reasonably required for the Garages to remain in
good order, condition and repair:

(a)

Clean and maintain all Garage surfaces and

keep such surfaces level and evenly covered with the type of
surfacing material originally installed thereon, or such
substitute thereof as shall be equal thereto in quality,
appearance and durability;

(b)

Remove all papers, debris, filth and refuse

from the Garages and wash or thoroughly sweep paved areas;

(c)

Remove trash from trash receptacles and clean

trash receptacles;
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(d)

Clean, maintain,

repair and replace entrance,

exit and directional signs, markers and lights into and
within the Garages;

(e)

Clean lighting fixtures and relamp and

(f)

Maintain, repair and replace striping;

(g)

Maintain and replace as necessary the existing

reballast;

landscaping surrounding Garage G within Lot G;

(h)

Maintain and repair the structure of the

(i)

Repaint and refinish all painted and finished

(j)

Clean, maintain and repair all stairs,

Garages;

surfaces;

stairwells and stairwell doors within the Garages;

(k)

Clean, maintain, repair and operate all

elevators within Garage G;

(1)

Maintain and repair all mechanical, electrical

and utility facilities and systems that are a part of or
serve a Garage, including, without limitation, sprinkler and
fire control systems, parking revenue control equipment,
mechanical venting systems, lighting and emergency lighting
systems, rollup doors and traffic barriers, excluding,
however, the service elevators serving the overlying
improvements;
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( m)

Except to the extent maintained by a utility

company or that the same constitute private utility lines
with respect to overlying improvements, maintain the utility
lines which are located within the Garages;

(n)

Obtain the public liability insurance required

by Section 8.2 or, if the Operator is City, either obtain
such insurance or self-insure against the risks which would
be covered by such insurance, also in accordance with
Seption g.2; and

(o)

Enforce standard rules and regulations adopted

pursuant to Article 6.

Section 2.3
Elevators.

Garages K and UE,cca?atora and Shared

Notwithstanding anything in Section 2.2 to the

contrary, ( i) Developer, at its sole cost and expense, shall
maintain and repair, or cause to be maintained and repaired, the
existing bank of escalators between the lowest level of Garage K
and Plaza Level ( just west of Sixth Street) and the three new
banks of escalators between the lowest level of Garages K and U
and the Plaza Level to be constructed at the locations shown on
Exhibit B; provided, however, each of the four banks of
Garage-to-Plaza-Level escalators shall be considered a part of
the Garage in which they are located and shall be owned by City;
(ii) Developer shall maintain, repair and shall be responsible
for all costs of operating all of the passenger elevators,
including utility costs, which serve both one or more levels of
Garage K or U and one or more levels of the Developer
Improvements; provided, however, City shall reimburse Developer a
portion of the costs of such maintenance, repair and operation of
all such passenger elevators, other than the passenger elevator
serving the 660 J Street building, on the basis of the formula
set forth in Exhibit H attached hereto; and (iii) Developer shall
maintain, repair and shall be responsible for all costs of
operating all of the service or freight elevators, including
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utility costs, which serve the Developer Improvements. in no
event shall City be responsible for the operation, maintenance or
repair of service elevators in Garage K or U or any cost in
connection with the same. In addition, so long as Developer is
obligated to maintain and repair the subject escalator, Developer
agrees to Indemnify, defend and hold City and its agents and
employees harmless from and against any and all costs, losses,
expenses, actions, claims and liabilities, to the extent the same
arise from an occurrence on the subject escalator caused by
Developer's negligence in its performance of such repair and
maintenance services.

Section 2.4

Minimum Hours of Operation. Except as

provided in this Section 2.4 below, - the Garages shall be open to
the public and fully lighted and operational (i) on those days,
including Holidays, that the retail Developer Stores are open or
any Major's Store is open and (ii) during at least the following
hours:

one half (1/2) hour before and one (1) hour after (a) the

general hours of the retail Developer Stores (including the
restaurants and cinema)'or (b) if earlier or later than the
general hours of the retail Developer Stores (including the
restaurants and cinema), the hours of any Major's store as
determined by the subject Major from time to time. Initially,
the general hours of the retail Developer Stores (excluding
restaurants and cinema) and the Majors' Stores are expected
initially to be 10:00 a.m. to 9:00 p.m. from Monday through
Saturday, and 11:00 a.m. to 6:00 p.m. on Sunday. Initially, the
cinema and restaurants shall remain open until 12:00 a.m. from
Sunday through Thursday, and until 1:00 a.m. on Friday and
Saturday.

The term "general hours of the retail Developer

Stores" means the hours substantially all such Stores are
required to be open pursuant to Developer's leases with Developer
Store tenants, as such hours may be changed by Developer from
time to time to accommodate sales, daylight-savings-time changes,
changes in the hours of competing shopping centers, general
shopping center standards or trends. The cinema's and
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restaurants' hours are also subject to change by Developer.
Developer and the Majors shall provide City with at least ten
(10) days' prior written notice of any change in such Party's
retail operating hours, except for a special sale day, for which
three (3) days' notice shall be required. If any retail
Developer Store (including the restaurants and cinema) or Major's
Store is to be open before or is to remain open beyond the
general hours of operation for the retail Developer Stores
(excluding the restaurants and cinema), if requested by City,
Developer or the subject major, as applicable, will use its
reasonable efforts to coordinate with Operator the reasonable
parking needs of such use so as to minimize the operational
expenses related to such before- or after-general-retail-hours
use.

Such efforts shall include, but not be limited to, posting

of signs and providing notice to customers regarding the
utilization of,a limited parking area in connection with such use.

Notwithstanding the foregoing, City may elect to close
or not to fully operate and light Garage K (or portions of
Garage K) and portions of Garage U commencing one hour after the
I

later of the general hours of the retail Developer Stores.
(excluding the cinema and restaurants) and the last to close of
any Major's Store, if City determines ( i) that Developer's and
City's efforts to minimize the parking use of such areas by
customers of the cinema and restaurants have been reasonably
successful and (ii) such closure or less than full operating and
lighting will not expose customers to any unsafe condition or
undue risk of injury or attack. Notwithstanding the foregoing,
City may also elect to reduce or eliminate parking attendants
(provided gates are lifted at unattended booths at exits intended
to be utilized by non-Permit parkers) and to

lift vehicle entry

and exit gates during the early and/or late hours of the
above-described minimum hours of Garage operation if City
reasonably determines that the revenue which may be collected
during such hours will be less than City's parking attendant
labor costs during such hours or that the revenue for parking
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fees of vehicles remaining in the Garages can be collected by the
use of night deposit envelopes; provided, however, that City
shall have at least one parking attendant present at the L street
exit of Garage K at any time one or more parking attendants are
present at any of the other Garage exits.

Section 2.5

Transfer of Operation Duties. If City

desires to delegate Operation of one or more Garages to any
Person, including, but not limited to a parking management
company or contractor, or (except with respect to an Involuntary
Transfer) if City intends to Transfer a Garage or the Garages in
a,tdanner which will result in City or City's delegatee no longer
being the Operator, City shall (i) consider and give substantial
weight to the importance of uniform operation of all of the
Garages; (ii) transfer or delegate Operation of Garage G or
Garage U only if Garage G and Garage U are transferred to the
same Transferee or are Operated by the same Operator; (iii)
notify Developer of the proposed Transferee, if applicable, and
Operator and provide Developer with a statement of the proposed
Operator's experience and qualifications respecting its operation
of first-class, retail, shopping-center structured parking, and
Developer shall have the right to evaluate and make
recommendations concerning the proposed Operator within thirty
(30) days after receipt of such notice from City; provided,
however, Developer's evaluation and recommendations shall in no
way be binding against City.

Section 2.6

operationalDefault.

In the event City

fails to Operate the Garages as provided herein, Developer shall
notify City in writing of such Default in Operation, specifying
the respects in which it considers City's performance to be in
Default of this Agreement. If City fails to Cure such Default or
to commence and diligently proceed to Cure such Default within
fifteen (15) days after such written notice, Developer shall give
City a second written notice of such Default. Upon the failure
of City to Cure such Default or to commence and diligently

O
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proceed to Cure such Default within ten (10) days after such
second written notice, Developer shall give City a third notice
of such Default and shall also notify the City of Sacramento City
Manager of the same. Upon the failure of City to Cure such
Default or to commence and diligently proceed to Cure such
Default within five (5) days after such third written notice, in
addition to all other rights and remedies Developer may have,
Developer shall have the right, but not the obligation, to render
the performance reasonably necessary to Cure the Default.
Notwithstanding anything hereinabove contained to the contrary,
in the event of any emergency situation which threatens immediate
injury to Persons or immediate damage to property, or material
interference with access to any Garage or the parking therein,
Developer may without the notice required above, but with such
notice as is reasonable under the circumstances, Cure any such
matter.

In both cases Developer shall have the right, upon

demand, to reimbursement from City for the reasonable costs and
expenses incurred by Developer in effectuating such Cure, and if
such demand is not paid within thirty (30) days, Developer may
offset the same plus interest at ten percent (10%) per annum from
the date of the demand against the Annual Validation Fee or any
other sum next due from Developer to City.

In the event City disputes the occurrence of such
Default, it shall so notify Developer within fifteen (15) days of
City's receipt of the initial notice of Default. If City
disputes Developer's second notice of such Default on the basis
that such Default has been Cured during the preceding period for
Cure, it shall so notify Developer within ten (10) days of City's
receipt of the second notice of Default, If Developer has
demanded reimbursement for costs incurred in responding to an
alleged emergency situation and City disputes the need for such
action or the costs incurred by Developer, City shall so notify
Developer within fifteen (15) days of Developer's demand for
reimbursement.

All such disputes shall be resolved by

arbitration pursuant to Article 13 of this Agreement.
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Section 2.7
Equivalent FQrmula.

Review of Financial Impacts and Permit
On the fourth anniversary of the Scheduled

Grand Re-Opening Date and every five years thereafter, if City so
elects and notifies Developer prior to the applicable anniversary
date, City and Developer shall reevaluate the parking program to
identify means by which revenues may be increased and/or
operational costs reduced in the context of the following
constraints:

(a)

the contribution of Developer and the Majors

shall not exceed the Validation Fee, as adjusted from time to
time as set forth in Section 3.4 below;

(b)

no direct or indirect increase in the retail

Occupants' contributions toward the Validation Fee or Garage
revenues through the means of a parking-related tax or
assessment not generally applicable to all other retail
merchants in the downtown Sacramento area;

(c)

proposed changes should not result in

diminished retail business, including, but not limited to,
reduction in the availability of retail parking to such
extent that insufficient parking would exist in the Garages
for the retail activity occurring in the Project;

(d)

proposed changes should not result in a

greater financial burden being imposed on the retail
X.
customer; provided, however, in no event shall this
constraint limit City's discretion in determining parking
rates in accordance with Section 3.1; and

(e)

the Garages shall continue to be maintained

and operated according to a first-class, regional shopping
center structured parking standard.
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If, within ninety (90) days after initiating such review
and evaluation, Developer and City are unable to reach agreement
on modifications to the parking program which satisfy the
foregoing constraints, City shall have the right to require
Developer to submit Developer's cost proposal (which must be
objectively reasonable and made by Developer in good faith on the
basis of accurate and complete data), reflecting Developer's
actual costs and a reasonable and appropriate administrative
charge, for the complete Operation of the Garages. If City so
elects, within forty-five (45) days thereafter, City shall have
the right to require Developer to Operate the Garages for City as
an independent contractor.

Developer's cost and expense incurred

in connection with such operation shall be reimbursed by City.
If City and Developer thereafter reasonably determine that
Developer's operational costs exceed the costs the City would
incur were it Operating the Garages, City will have the right to
take back the Operation of the Garages by forty-five (45) days'
prior written notice to Developer; however, in such event City
shall not have the right to require Developer to resume Operation
of the Garages until the next five (5) year anniversary and
evaluation of the parking program. In either event, the Annual
Validation Fee shall continue to be payable, City shall remain
responsible for its obligations hereunder and City shall receive
all revenues generated from Operation of the Garages from any and
all sources.

On the fourth anniversary of the Scheduled Grand
Re-Opening Date and every five years thereafter, if City has
devised a means to measure the percentage of Holiday inn guests
who park within stalls marked for Holiday Inn guests or a means
to restrict Holiday inn guest parking to such stalls, City may
propose modifications in the formula used to determine the Permit
Equivalents attributable to the Holiday Inn validation program.
Provided City has shared with Developer the means by which such
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measurement will be made or restriction will be enforced, the
Permit Equivalent formula shall be modified to reflect those
City-proposed changes reasonably acceptable to Developer.

ARTICLE 3
PARKING FEES AND VALIDATIONS

Section 3.1

par 'ng Rates. Except during Special

Events as to which a flat rate fee has been adopted (see below),
Permit holders shall not be charged a parking fee, other than the
cost of the Permit. City agrees that at all times the rate
schedule relating to the fees charged by City for non-Permit
parking in the Garages shall not have the effect of either
materially encouraging or discouraging use of the Garages
relative to other City-owned or operated or Agency-owned or
operated public garages in the vicinity of Downtown Plaza and
that City's determination of the non-Permit parking fees to be
charged for use of a City- or Agency-owned or -operated public
garage will take into account, among other things, the hourly and
daily fees charged in competing, privately-operated garages.
Accordingly, at all times during the term of this Agreement, the
rate schedule relating to the fees charged by City for parking in
any of the Garages shall be substantially equivalent to the rate
schedule for parking fees in substantially all other City-owned
or -operated or Agency-owned or -operated garages in the vicinity
of Downtown Plaza and which are reasonably comparable to the
Garages (ignoring, for the purpose of such comparison,
potentially greater use of the Garages by the customers of retail
merchants within Downtown Plaza).

Subject to the foregoing and

City's ackowledgment contained in Section 1.2 that the primary
use of the Garage is intended to be parking for retail customers
of Downtown Plaza, City shall have the right to change the rate
schedule applicable to the Garages; provided, however, in setting
rates for the Garages, will City shall provide each other Party
with at least a thirty ( 30) day prior,written notice of any such
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intended change in parking rates and, if requested by at least
two (2) Parties (other than City) within such thirty (30) day
period, City Staff shall meet and confer with such Parties for
the purpose of discussing their objections to the proposed rate
changes based upon the adverse effect such rate charges will have
on retail patronage at Downtown Plaza. City shall reasonably
consider alternatives which balance the needs of the Downtown
Plaza merchants and City; however, such objections shall not in.
any way be binding against City.

In lieu of such rate schedule, during special City
events ("Special Events") such as the Jazz Festival, Children's
Festival and the like, City may utilize a flat-rate parking fee
for the Garages payable by All users thereof provided either that
at least two other Parties have consented to the'same or all of
the following are satisfied: (i) such flat-rate fee is a nominal
parking charge and, at the times such flat rate fee applies to
the Garages, the use of other City-owned or -operated garages
within the area bounded by F, P, 11th and Front Streets in
Downtown Sacramento is subject to the same fee;

(ii) the flat

rate parking fee will not apply to the Garages during any portion
of the following periods: July 11 to August 1(Macy's Pre-season
sale), and November 1 to January 1, the two weeks prior to Easter
Sunday and August 15 to September 7; (iii) there shall be no more
than a total of ten (10) days within any calendar year during
which a flat rate fee is imposed on the Garages in connection
with Special Events, and (iv) should City require increased
security services within the Garages during the subject Special
Event, City shall reimburse Developer for Developer's actual
increased security costs related to the Special Event and
incurred by Developer with respect to the sixth (6th) and every
subsequent Special Event day of the subject calendar year.

Section 3.2
&r-tion 3.4,

Va1..i8AtiQ.n Program.

Subject to

in exchange for payment of the Validation Fee when
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due, Developer shall have the right to operate the following
validation program.

Except during Special Events as to which a

flat rate fee is to be charged, validations equivalent to three
(3) hours of free parking for retail (other than cinema and
restaurants) customers and four (4) hours of free parking for
restaurant and cinema customers shall be accepted by Operator in
lieu of payment of the fee normally charged for up to the first
three (3) hours, or four (4) hours in the case of cinema or
restaurant customers, of parking.

Every two (2) years following

the first day of the first full calendar year after the Grand
Re-Opening Date, City and Developer shall determine the average
percentage over the preceding two-year period of the validated
retail customers (excluding restaurant and cinema customers) who
have parked two (2) hours or less. On each such anniversary, if
ninety-five percent (95%) or more of the validations for the
retail customers (excluding restaurant and cinema customers) have
been for two (2) hours or less during the preceding two (2) year
period, the validation period for such retail customers shall be
reduced to two (2) hours for the following two (2) year period.
If less than ninety-five percent (95%) of the validations for the
retail customers (excluding restaurant and cinema customers) have
been for two (2) hours or less during the preceding two (2) year
period, the validation period will remain at three (3) hours or
revert back to three (3) hours if previously reduced to two (2)
hours.

The four (4) hour validation period for restaurant and

cinema customers will remain unchanged in either.event.

There

shall be no limit on the number of validations which are

available to Developer or which Developer may make available to
retail Occupants; however, validations are to be used only by
customers of retail Occupants who make a.purchase (no minimum
required).

The validations will be issued to customers through

the use of mechanical point-of-sale validation equipment supplied
to each retail occupant by Developer and maintained by
Developer.

Developer shall adopt and shall use its good faith

efforts to enforce against its tenants rules and regulations
pertaining to the validation system which are intended to promote
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retail sales and customer visits to Downtown Plaza and to prevent
unauthorized use or abuse of the validation system by retail
Occupants or their employees.

Use of validations shall be

limited to one (1) per customer per daily visit to Downtown Plaza
and strictly limited to customers of retail Occupants who make a
purchase.

Employees shall be strictly prohibited from utilizing

validations obtained from the Store at which such person is
employed.

in addition to the above-described validation program,
City may sell validations directly to the Majors and may continue
in effect its only other validation programs affecting the
Garages referred to in Section 1.1 above. Except as referenced
in Section 1.1, City shall honor no other validations and shall
agree to no other validation program for the Garages.

Section 3.3

Validation Fee.

So long as Developer

desires to operate the above-described validation program,
Developer shall pay to City the monthly Validation Fee. The
monthly Validation Fee shall be first due and payable on the
fifteenth (15th) day of the first full calendar month after the
Scheduled Grand Re-Opening Date and on the fifteenth (15th) day
of each calendar month thereafter. City's sole remedy for
Developer's breach of its payment obligation under this
Section 3.3 and aPC',^tion 3.4_ shall be damages for past due and
owing Validation Fees and the right to terminate the above
described validation program and to refuse to honor validations
issued under the same. Prior to invoking such remedies, City
shall provide Developer with thirty ( 30) days'

prior written

notice of such breach and opportunity to cure the same.

Section 3.4

(a)

Validation Fee Adjustments.

Ann al Adjustments. Effective on the first

day of January following the first full calendar year after
the Scheduled Grand Re-Opening Date, and on January 1 of ,
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every year thereafter, the monthly Validation Fee shall be
increased or decreased in accordance with the percentage
increase or decrease, if any, in the Department of Labor,
Bureau of Labor Statistics Consumer Price Index for All Urban
Consumers, San Francisco-Oakland-San Jose (1967 v 100),
hereinafter referred to as the "Index." For the purposes of
this Agreement, "Base Amount" shall mean the monthly
Validation Fee applicable during the immediately-preceding,
12-month period; and "Month of Adjustment" shall mean any
month in which the Validation Fee is to be adjusted. The
procedure for making such adjustments shall be to increase or
decrease the Base Amount as of the first day of any Month of
Adjustment by the same percentage as.the annual percentage
change in the Index during the 12 month period ending two
months prior to the Month of Adjustment. Should said bureau
discontinue publication of the above Index, publish the same
less frequently or alter the same in any manner, then
Developer shall adopt a substitute procedure which reasonably
reflects and monitors consumer prices and/or shall substitute
any official index published by the Bureau of Labor
Statistics or by such successor similar governmental agency
as may then be in existence and shall be most nearly
equivalent thereto..

(b)

and Wejnstock's.
Contributions of Macy

Macy

and WeinstOck's are contributing to Developer $6,860.75 and
$6,684,17 monthly, respectively, towards the monthly
Validation Fee, and such contributions are to increase or
decrease in accordance with the Index and in the same manner
and at the same time as described in Section 3.4fa1;
provided, however, that for the first annual adjustment the
Base Amount for such purposes shall be the amount set forth
above, and for subsequent adjustments the Base Amount shall
be the subject Major's monthly contribution applicable during
the immediately-preceding 12-month period.

If a Major has

the right pursuant to a written agreement with Developer not
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to contribute to the validation Fee, provided Developer
agrees for the benefit of City not to provide such Major with
validations, Developer shall have the right to reduce the
Validation Fee by the amount such Major would be required to
contribute had such Major not elected to discontinue its
participation in the validation program. Any Major no longer
participating in the above-described validation program shall
have the right to purchase validation stamps directly from
City.

(c)

Future Major's Contribution.

In the event the

Future major is added as a Party to this Agreement in
accordance with Section 15,i, (i) if the Future Store is
equal to or less than 81,000 square feet of Floor Area, the
Validation Fee shall remain unchanged and the Future Major's
monthly contribution to the Validation Fee shall be $3,474.75
(as increased or decreased for each prior annual adjustment
pursuant to Section 3.4(a)); or (ii) if the Future Store is
greater than 81,000 square feet of Floor Area, the Future
Major's monthly contribution to the Validation Fee shall be
the sum of the contribution under Clause (i) above plus
$.0425 (as increased or decreased for each prior annual
adjustment pursuant to Section 3.4(a)) for each square foot
of Floor Area in excess of 81,000 square feet of Floor Area,
and the Validation Fee shall be increased by the same
incremental amount.

The Future Major's monthly contribution

to the Validation Fee is subject to annual increases or
decreases in the same manner as the adjustment to the
Validation Fee described in Section 3.4(a). If the Future
Major has the right pursuant to a written agreement with
Developer not to contribute to the validation Fee, provided
Developer agrees for the benefit of City not to provide such
Major with validations, Developer shall have the right to
reduce the Validation Fee by the amount such Future Major
otherwise would have contributed.
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(d)

AdditionalDeveloper Re$ail. Stores.

If, as of

the Scheduled Grand Re-Opening Date, the Additional Developer
Retail Stores have been added in accordance with 6ection
25-2, and the total Floor Area of the same is less than
33,358 square feet, the monthly Validation Fee shall be
decreased by the difference between $3,474.75 and the product
of $1.25/12 x Floor Area of the Additional Developer Retail
stores.

If, as of the Scheduled Grand Re-Opening Date, the

Additional Developer Stores have been added in accordance
with Section 15.1, and the total Floor Area of the same
exceeds 33,358 square feet, the Validation Fee shall be
increased by $1.25/12 for each square foot of Floor Area in
excess of 33,358 square feet. If the Additional Developer
Retail Stores are replaced with-the Future Store pursuant to
Section 15.1, the Validation Fee shall be decreased by the
portion of the Validation Fee then attributable to the Floor
Area of the Additional Developer Retail stores (i.e.,
$1.25/12 x Floor Area of Additional Developer Retail Stores,
as increased or decreased to reflect the prior adjustments
made pursuant to Sectign 3.4[a) above). if the Additional
Developer Retail Stores are added after the Scheduled Grand
Re-opening Date, the Validation Fee shall be increased by the
product of $1.25/12 x the total Floor Area of such Stores,
which amount shall be increased or decreased to reflect the
prior annual adjustments made pursuant to Section 3.4(a).

(e)

No Floor Area in the Former I. Magnin-Area.

If, as of the Scheduled Grand Re-Opening Date, there is no
Floor Area in the former I. Magnin area, the Validation Fee
shall be reduced by $3,474.75.

(f)

Restoration Following Casualtv.

In the event

of Damage to the Garages resulting in the loss of parking,
until such Damage is restored, the Validation Fee shall be
reduced in proportion to the percentage of the parking spaces
rendered unusable as a result of the Damage.
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Store will not be restored following an event of Damage,

such

Major may elect not to contribute to the Validation Fee and
the Validation Fee shall be reduced as set forth in
Sections 3,4(b) and (c). In addition, if less than all of
the Floor Area of the retail Developer Stores are to be
restored, the Validation Fee shall be reduced by the product
of Floor Area of the retail Developer Stores not being
restored x $.104 x 1.05 x the number of prior annual
adjustments pursuant to Section 3.2(a).

Section 3.5

Vehicle Tratfic and OSSuppngy*Reports.

If and to the extent the parking control and revenue equipment
installed in the Garages pursuant to the Public Improvement
Development Agreement dated Novembei 26, 1991, by'and between
Agency and Developer can generate such information or the data
such equipment can generate can be processed to provide such
information, within ten (10) days following each calendar month
the validation program is in place, City shall provide Developer
with a report (a "vehicle Traffic and Garage Occupancy Report")
containing the following information along with any other
available information Developer may reasonably request and which
is available to City, with respect to the immediately prior
calendar month broken down by Garage, entrances and exits (as to
(a), (c), (d) and (e) only), different times of day, hours of the
day and days of the week:

( a)

the number of vehicle entries separate from

the number of vehicle exits;

(b)

the utilization of parking spaces expressed as

a percentage of total parking spaces and utilization of
Permits expressed as a percentage of Permits sold;

(c)

the number and dollar amount of all cash and

validation transactions;
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(d)

the average length of stays for validated

parkers separate from cash-paying parkers;

(e)

the average length of stay for restaurant- and

cinema-validated parkers separate from other va2idated
customers;

(f)

the percentage of validated parkers (other

than restaurant- and cinema-validated parkers) which have
parked for two (2) hours or less;

(g)

the Car Counts and Average Utilization figures

which form the basis for calculating the Permit Equivalents
related to the Holiday Inn validation program; and

(h) rates charged in the Garages for Special
Events, number of parkers at Special Events and total parking
revenue of the Garages in connection with Special Events.

In addition, whether or not the parking control and revenue
equipment is capable of generating such information, each Vehicle
Traffic and Garage Occupancy Report shall also state for the
prior calendar month, the number and dollar volume of Permits and'
a listing of individual Permit users and the buildings they
occupy.

ARTICLE 4
SZ'=LIRTTY

Section 4.1

Effectiveness of Article 4. The terms of

this &Lticle 4 shall become effective as of the Scheduled Grand
Re-Opening Date.

Section 4.2

Security Services.

During the minimum

hours of operation described in Section 2.4, security services
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for the Garages (hereinafter referred to as "Garage Security")
shall be provided by City on a shared-cost basis with Developer
at a standard determined by City from time to time consistent
with City's obligation to Operate the Garages in a first-class
manner as more particularly specified in Section 2.2. Initially,
City requires security personnel in the numbers, during the
hours, in the locations and performing security services as

described in Exhibit F attached hereto.

The retail hours security services shall be provided
during the minimum hours of operation described in Section 2.4;
provided, however, if the cinema or restaurants close later than
the general hours of the other retail Developer Stores or one or
more of the Majors' Stores, the retail hours security services
sha1l include security for one (1) hour after the close of the
later of the cinema or the restaurants; however, such security
shall only be as to Garage G, Garage U (or the portion thereof
which Developer and City agree to devote to after-hours use by
cinema and restaurant customers) and those portions (or the
entirety) of Garage K which City has kept fully lighted until one
(1) hour after the later to close of the cinema or the
restaurants.

Although City is responsible for providing Garage
security or causing Garage security to be provided, Developer
agrees that at all times Developer will be financially responsible
for the portion of such security provided during the retail hours
whether or not City retains Developer to provide the Garage security services as set forth below, and City agrees that, as between
City and Developer, City shall be financially responsible for the

-41750/30IS/H3622-005/09-22-92/nan

MY

..,-

92°'206
^

"-

620 of 885

E

portion of such security provided during the nonretail hours.

City hereby retains Developer to provide all Garage
security services as an independent contractor of City, and
Developer agrees to provide such services as an independent
contractor of City. So long as Developer is providing such
security services, City shall be obligated to reimburse Developer
for Developer's actual costs of providing the security services
required by city during the nonretail hours. At any time within
the first six months after the Grand Re-Opening Date and annually
thereafter, City shall have the right to submit the Garage
security to public bidding provided (i) Developer is notified of
the same, (ii) Developer is allowed to participate as a bidder,
(iii) the security services to be bid upon satisfy the
operational standards established in this Agreement, (iv) all of
the Garage security services are to be bid upon as a whole, and
(v) City's contract form is made available to bidders as a part
of the bid package. Such contract shall contain provisions for
termination by City (s) for cause; and (y) without cause upon
sixty (60) days' prior notice . Developer shall have the right
to continue providing the Garage security services for City if
Developer is the lowest responsible bidder. If Developer is not
the lowest responsible bidder, City shall retain the lowest
responsible bidder to provide all of the Garage security services
and City's retention of Developer shall be deemed terminated upon
the effective date of City's contract with the such bidder.
Thereafter, until Developer again provides the Garage security
services as an independent contractor of City, Developer shall
reimburse City for City's actual cost of the retail hours
security services computed on the basis of the lowest responsible
bid.

Upon the sooner of the expiration or termination of City's

contract with a Person other than Developer to perform the Garage
security services, City shall again submit the Garage security
services,to public bidding in which Developer is allowed to
participate.
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If the Garage security services are being provided by a
Person other than Developer or the property management company
retained by Developer or by a contractor of Developer or such
property management company, Developer shall have the right to
notify City of any failure of such Person to fully comply with
City's Garage security requirernents.or the terms of such Person's
contract with City as well as any other deficiency in such
Person's performance of the Garage security. City shall use its
good faith efforts to cause the Person supplying the security
services to remedy any of such Person's breaches of which
Developer has notified City and which have been verified to
City's reasonable satisfaction. If Developer verifies to City's
reasonable satisfaction two (2) distinct material breaches by

such Person of its contract with City within any six (6) month
period, City shall undertake exercise of its rights and remedies
under the cure and/or default provisions of such contract, or in
its discretion may take such substitute action as it determines
appropriate, including, but not limited to, remediation of the
breach or breaches in question.

City shall satisfy its reimbursement obligation to
Developer, and Developer shall satisfy its reimbursement
obligation to City, whichever is then applicable, by paying for
its portion of the security services provided in the prior
calendar month by the tenth (10th) day of each calendar month,
subject only to such reasonable evidence and information as may
be necessary to support the reimbursement amount which is being
requested.

During those times when Developer is retained by City to
provide Garage security services, Developer may provide such
security services with Developer's own staff or with the staff of
the property management company retained by Developer for the
management of Downtown Plaza or by contracting or subcontracting
for the same with an independent security services contractor.

92-206
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During those times when Developer is providing the
Garage security services pursuant to the foregoing provisions of
this 5_e^ ^, commensurate with such an independent
contractor relationship, except for costs, losses, expenses,
actions, claims and liabilities arising from Developer's
negligence in its performance of such security services, City
shall Indemnify, defend and hold Developer and its partners,
agents, officers, and employees harmless from and against all
costs, losses, expenses, actions, claims and liabilities arising
from any occurrence in the Garages. Developer agrees to
Indemnify, defend and hold City and its agents and employees
harmless from and against any and all costs, losses, expenses,
actions, claims and liabilities, to the extent the same arise
from an occurrence in the Garages caused by Developer's
negligence in its performance of such security services. In
addition, except for costs, losses, expenses, actions, claims and
liabilities arising from City's acts or omissions, Developer
shall Indemnify, defend and hold City harmless from and against
all costs, losses, expenses, actions, claims and liabilities
arising from any occurrence on or within the Developer
Improvements.

Section 9.3

-Par-k+na Enforcement.

From 7:00 a.m. to

9:30 a.m., City shall provide parking enforcement for those portions of the Garages which are posted with signs prohibiting parking during such hours. Such enforcement shall be provided on an
"as needed" basis in order to issue parking citations to violators
of the parking prohibitions in effect from the hours of 7:00 a.m.
to 9:30 a.m., Monday through Friday. The restricted parking
spaces shall be monitored on a reau?ar basis for violators by

I

City Garage personnel who shall notify City Parking Enforcement
personnel.

City Parking Enforcement personnel shall respond by

enforcing the subject parking restriction. In addition,
contingent upon overall enforcement priorities in the Central
Business District of the City, City Parking Enforcement personnel
will make routine passes through Garages G and K for the purpose
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of monitoring compliance with posted parking restrictions.

ARTICLE 5
ALTERATIONS

Subject to Sections 1.4 and 1.5, with the written
consent of Developer, City shall have the right during the term
of this Agreement, at its sole expense, to do any of the
following so long as the utility, use and appearance of the
Garages as parking facilities are not unreasonably interfered
with and there is no net loss of parking spaces: (i) make any
addition to or improvements to the Garages (other than to
stairways, elevators and escalators), (ii) attach fixtures and
signage or equipment to structures within the Garages or
(iii) place any personal property within the Garages. City shall
retain the authority to make any reasonable additions or
improvements to the Garages at City's sole cost and expense
provided City has provided Developer with reasonable advance
notice of the same and such additions or improvements are
required for public health, safety or welfare reasons. Under
such circumstances, the use and appearance of the Garages may be
made subordinate to the public health, safety or welfare.

ARTICLE 6

RULES AND REGULATIONS

Operator shall establish and enforce general policies,
rules and regulations for the repair, management, maintenance,
operation and use of the Garages (the "Rules and Regulations")
which shall be consistent with the provisions of this Agreement.
The initial Rules and Regulations of City are attached hereto as
Exhibit- E.

City covenants that it will permit the Garages to be

used only in accordance with the Rules and Regulations, and
Developer and the Majors covenant to observe and comply with the
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Rules and Regulations.

The Rules and Regulations shall not be

applied or enforced in any manner which discriminates against
Permittees of Downtown Plaza.

The Rules and Regulations shall be

subject to change from time to time by City provided such change
has been consented to by Developer and at least two (2) other.
Parties and such change does not discriminate against the
nonconsenting Party.

ARTICLE 7
TRANraIT PROGRAM

Developer shall pursue in a cooperative manner a
partnership with the Sacramento Regional Transit District
("Regional Transit") committed to promoting and facilitating the
use of transit for shopping trips to Downtown

Plaza.

A program

supported by Regional Transit and Developer focussed on promoting
transit use through marketing transit availability and
convenience and creating a transit validation program will be the
main emphasis of such cooperative effort. An onsite
transportation coordinator will be maintained onsite by
Developer.

Such transportation coordinator may also be

responsible for Downtown Plaza's compliance with City's
Transportation System Management requirements.

The

responsibilities of the transportation coordinator will include
but not be limited to:

(a)

developing a marketing strategy to promote

transit use;

(b)

developing, implementing and monitoring a

transit validation program;

(c)

educating merchants on the transit validation

program; and

W-206
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(d)

performing a survey every two years to gather

information on modes of travel of shopping center patrons.
At a minimum, the survey will include method of travel
(including use of a shuttle or other modes of transit), trip
origin and final destination. The survey results shall be
submitted in the form of a monitoring report to City and the
Majors every two years.

ARTICLE B
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Section 8.1

Y1)$gmnitv,

Subject to City's indemnity

of Developer and Developer's Indemnity of City contained in
Section 4.2, City, when acting as operator of the Garages, or any
other Person while acting as Operator of the Garages, and
Developer, when it is exercising its right to Cure under
section 2.6 ("Indemnitor"), covenants to indemnify all other
Parties with regard to Indemnitor's Operation of the City Tract.

Section 8.2

Operator's Public Liability nsuranc .

Throughout the term of this Agreement and at it sole cost,
Operator shall maintain, or cause to be maintained, in full force
and effect, with a financially responsible insurance company or
companies as demonstrated by a Best's Insurance rating of at
least A-VII, commercial general liability, property damage,
worker's compensation (as required by law) and automobile
liability insurance, covering claims arising from occurrences,
accidents and/or incidents within or on the City Tract that
(a) occur during the term of this Agreement (regardless of when
the claim is filed but subject to statutory time limits), and
(b) result in bodily injury, personal injury or death to any
Person and/or damage or destruction of property. Said insurance
shall have a combined single limit of liability per occurrence of
no less than Five Million Dollars ($5,000,000) (only $2,000,000
of which need be primary and the balance of which may be provided
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by umbrella or secondary policies), or such other prudent amount
as Developer and Operator may jointly agree upon from time to
time.

By endorsements, such insurance policy shall provide

coverage for liability arising from the premises, its operations,
personal injury, completed operations, broad-form property damage
liability, and contractual liability extending to the Indemnity
given in SectJop 8.1.

.Section 8.3

Blanket InsurallcZ and Self-Insurance.

Operator may provide the insurance described in Section 0.2 in
whole or in part through a policy or policies covering other
liabilities and locations of Operator (or, in the case of City
only, a department or agency of City) and may satisfy the
insurance requirements referred to in S- tisan B•A in whole or in
part through any plan of self-insurance maintained from time to
time by such Person; provided such Person complies with the
requirements of this Section 4. 3 .

City may so self-insure

provided City has notified each other party of city's election to
self-insure and such notice is accompanied by a copy of City's
self-insurance plan and a copy of City's actuarial report in
which an actuary estimates the reserve levels necessary to cover
all outstanding and incurred but not reported claims through the
end of City's fiscal year and the reserve levels for the
subsequent fiscal year.

Notwithstanding such report, the City

Council will determine the actual funding level for reserves
during the City's annual budget process. At the time of this
Agreement, City self-insures automobile and general liability
risks up to the first $2,000,000, and obtains third party
insurance for the layer over $2,000,000 up to $20,000,000 and,
concurrent with its execution of this Agreement, City has
provided the other Parties with the self-insurance information
required above relating to City's self-insurance of automobile
and general liability risks. Any other Operator who elects to
self-insure shall do the following:

(a)

notify all other Parties;
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(b)

have and maintain (together with its

guarantor, if any) net worth of at least Two Hundred Million
Dollars ($200,000,000) and net current assets of at least one
Hundred Fifty Million Dollars ($150,000,000);

(c)

limit the amount of its annual, aggregate

self-insurance retention for all its exposures (including
those arising from public liability, direct physical property
damage and all activities and operations of the self-insuring
Party wherever conducted, but excluding self-insurance
retention for losses due to earthquake) to no more than ten
percent (10%) of its net current assets;

(d)

maintain excess insurance above its maximum

permitted annual aggregate self-insurance retention; and

(e)

furnish to any other Party requesting the same

evidence of such net worth and net current assets.

The most recently published annual report of any such Person (or
its guarantor) that is audited by an independent certified public
accountant shall be sufficient evidence of a Person's net worth
and net current assets. If Operator is qualified to and elects
to self-insure pursuant to the provisions of this Section 8.3 and
thereafter elects not to self-insure, it shall give at least
thirty (30) days' prior notice to each of the Parties.

Section 8.4

Gmeral.

All references to dollars in

this Article 8 shall be measured in constant 1991 dollars. Any
Operator not electing to self-insure shall provide insurance as
specified in this Article 8 in accordance with the following
standards.

Upon request, the Operator obtaining such insurance

(the "Named Insured") shall furnish to the other Parties evidence
that the required insurance is in full force and effect, that the
premiums therefor have been paid and that the insurance is of
either a "claims made" or "occurrence" type. All insurers shall
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be financially responsible, as evidenced by a Best's Insurance
rating of A. VII or.-.better.

Al]. insurance policies_'".(including

endorsements under-any blanket policy) shall (a) name..all Parties
(and related affiliates, if so requested), other than the Named
Insured, as additional insureds thereunder (as to Developer, the
additional insureds shall be Developer, Ernest W. Hahn, Inc.,
Hahn Property Management Corporation and DPA-H, Inc.),
(b) specify that the coverage afforded any such additional
insured is primary to the extent such additional insured is
entitled to Indemnity under this Article 8, (c) have a
cross-liability endorsement, (d) provide that such insurance may
not be cancelled or amended without-at least thirty (30) days'
prior written notice from the insurer to all insureds and
(e) provide that the breach of the policy's conditions by one
insured shall not be a basis for denying coverage to the other
insureds.

ARTICLE 9
PROPERTY INSURANCE

Section 9.1

All Risk Insurance. Effective from the

date hereof and throughout the term of this Agreement, City
covenants that it shall carry or cause to be carried "All Risk"
physical damage insurance on at least a full replacement cost
basis (without deduction for depreciation and with a deductible
of no more than $250,000, except in-the case of earthquake, in
which case the deductible shall not exceed 5% of replacement
cost) for the Garages (exclusive of excavation, foundations and
footings), insuring against "all risks° of physical loss or
damage, including debris removal but excluding loss or damage by
war or nuclear incidents, and specifically insuring against at
least the following perilso loss or damage by fire, windstorm,
cyclone, tornado, hail, explosion, earthquake, riot, riot
attending a strike, civil commotion, malicious mischief,
vandalism, aircraft,-vehicle and smoke damage, flood, collapse,
sprinkler leakage and water damage by other than sprinkler.

92-206
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leakage or flood. City agrees that such policies shall contain a
provision that the same may not be cancelled or amended without
at least thirty ( 30) days' prior written notice from the insurer
to the other Parties.

Section 9.2

Blanket Insurance and Self-Insurance.

City may provide the insurance described in Section 9.1 in whole
or in part through a policy or policies covering other liabilities
and locations of City or its departments or agencies; provided,
however, that such policy shall (a) allocate to the properties
required to be insured by this Article 9 the full amount of
insurance required hereunder and (b) contain, permit or otherwise
unconditionally authorize the waiver granted in Section 9.3.

Notwithstanding anything to"the contrary contained in
this Article 9, City may satisfy, in whole or in part, its
insurance obligations under this Section 9.1 with a plan of
self-insurance maintained from time to time by City on the same
terms and conditions as required for City to self-insure pursuant
to Section 8.3.

Section 9.3

Mutual Release: Waiver of Subrogation.

City hereby releases and waives for itself, and to the extent
legally possible for it to do so, on behalf of its insurer, each
of the other Parties and their officers, directors,

agents,

partners, servants and employees from liability for any loss or
damage to the Garages (including any resulting loss of rents or
profits), which loss or damage is of the type city is required to
insure against by this Article 9, irrespective of any negligence
on the part of the released Party which may have contributed to

or caused such loss or damage. City covenants that it will, if
generally available in the insurance industry, obtain for the
benefit of each such released Party a waiver of any right of
subrogation which the insurer (if any) of City may acquire with
respect to City's rights by virtue of the payment of any such
loss covered by such insurance,
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In the event.:City is not self=insuring and,:is by law,
statute or governmental regulation unable to obtain a waiver of
the right of subrogation for the benefit of each other Party,
then, during any period of time when such waiver is unobtainable,
City shall not have been deemed to have released any subrogated
claim of its insurance carrier against the other Parties.

Section 9.4

certificate of insurance.

City shall, at

the request of another Party, promptly furnish the requesting
Party a certificate from its insurer or its plan of self-insurance
and latest actuarial valuation of reserves evidencing City's
compliance with the insurance coverage or self-insurance
requirements of this Article 9. During any given one hundred
eighty (180) day period, City shall not be required to honor more
than one (1) such request from another Party, except as to
replacement or renewal policies.

Section 9.5

Avoiigetion of Proceeds. in every case

of Damage to the Garages,

City shall use any insurance proceeds

with respect to the same to restore, repair or rebuild the
Garages with all reasonable diligence to the extent required by
Section 10.2, or, if not so required, to clear, improve and
maintain the same, as required by Section 10.2.

ARTICLE 10

RESTORATION

Section 1-0-.1

Restoration of Imorovements. If Damage

affecting one or more of the Developer Improvements, the
Weinstock's Store or the Macy Store occurs at any time during the
term of this Agreement and the restoration thereof is not
required by the terms of the COMA, within ninety ( 90) days after
the occurrence of-such Damage, Developer, Weinstock's or Macy, as
applicable, shall notify City whether or not it elects to restore
the Damaged Developer Improvements, Weinstock's Store or Macy
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Store, as applicable. A Party's election to restore shall be
binding on that Party and enforceable by the other Parties except
to the extent such other Party, in the case of City, has failed
to commence and then complete restoration of the Garages as
required by Section 10.2, and, in the case of the other Parties,
such other Party has failed to abide by either its election to
restore its Damaged improvements or any obligation it may have
under the COMA to restore the same. If a Party has elected or is
obligated to restore, such Party shall proceed diligently, at its
sole cost, to restore its Damaged improvements; provided,
however, to the extent such restoration cannot occur until Damage
to the underlying Garage(s) is restored, restoration of the
overlying improvements shall commence as soon as possible
following restoration of the Damage to the underlying Garage. If
not required by the terms of the COMA to restore their Damaged
improvements, should Developer, Weinstock's or Macy elect not to
restore their Damaged improvements, such Party shall remove their
Damaged improvements in accordance with the-terms of the COMA.

Section 10.2

Restoration of Garages.

Except as

provided in this Section 1Q.Z, at all times during the term of
this Agreement, in the event of any Damage to the Garages, City
shall diligently restore the same at its sole cost and expense.
Notwithstanding anything contained in this Agreement to the
contrary, City shall be relieved of its restoration duty to the
extent that:

(1)

the Damage does not affect a Garage or portion

thereof which provides or would provide structural support to
the Developer Improvements, Macy Store or Weinstock's Store
provided such overlying improvements (i) remain in operable
condition following the Damage or (ii) Developer, Macy or
Weinstock's, as applicable, have notified City that such
Party elects to rebuild, restore and/or continue using its
improvements (but for no minimum amount of time);
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(2)

the failure to restore the Damaged portion of

the Garage(s) does not materially and adversely affect the
intended use of the un-Damaged portion of the Garages; and

(3)

the failure to restore the Damaged portion of

the Garage(s) does not adversely affect the existing traffic
circulation patterns or reduce the number of parking stalls
available for use in the Garages to less than 4.15 stalls for
every 1,000 square feet of retail use Floor Area within or
being restored within Downtown Plaza.

In the event City is obligated to restore less than all
of each Garage and elects not to fully restore all of the
Garages, without in any way implying any greater or lesser
restoration obligation than that set forth in this Section 10.2
above, (i) if only Macy is restoring its Store (or if no Damage
to such Store has occurred but Damage to other Stores has
occurred and is not being restored), city shall give preference
to the restoration of all or a portion of Garages G and/or U over
restoration of all or a portion of Garage K; (ii) if only
Weinstock's is restoring its Store (or if no Damage to such Store
has occurred but Damage to other Stores has occurred and is not
being restored), City shall give preference to the restoration of
all or a portion of Garage K over restoration of all or a portion
of Garages G and/or U; and (iii) if only Developer is restoring
its Stores (or if no Damage to such Store has occurred but Damage
to other Stores has occurred and is not being restored), City
shall give preference to the restoration of all or a portion of
Garages R.and/or U over restoration of all or a portion of Garage

G.

if City is not obligated hereunder and elects not to
restore the Garages or any portion thereof, then, at its sole
cost, City shall (i)
Damaged;

raze the.Garage improvements that have been

(ii) clear its Tract of debris and fill the same to

surface level;

(iii) level, clear and improve with minimal

-5475n/aDiS/H3622-005/09-22-92/nan

L', '' i

92-206

633 of 885

landscaping and hardscaping compatible with the balance of
Downtown Plaza all ground areas not restored for use as Garages;
and (iv) maintain the same in a safe and sightly condition until
such time as City may elect to rebuild a Garage thereon.

Section 10.3

Standards of Construction.

A Party

performing any restoration, repair, rebuilding, maintenance,
alterations, additions or improvements pursuant to this Agreement
(hereafter in this Section 10.3 collectively called "work") shall
strictly comply with such of the following requirements as are
applicable:

(a)

No work shall be commenced unless the Party

desiring to perform the same has in each instance complied
with the appropriate provisions of this Agreement, the CEA
and the COMA, if (and to the extent) applicable to such Party.

(b)

All work shall be performed in a manner so as

to maintain access to Stores which remain open and operating
and to minimize disruption of any business being conducted
within such Stores.

(c)

All work shall be performed in a good and

workmanlike manner, strictly conforming to and complying with:

(1)

The plans and specifications for the

common or integrated elements of overlying Downtown
Plaza improvements and underlying Garage improvements
approved by Parties whose improvements overlie or
underlie the improvements to be restored, which plans
shall include all proposed barricades and staging
areas.

Developer's and Weinstock's right of approval

over City's plans and specifications shall expressly
include the structural design and loading-bearing
capacity of the improvements to be constructed or
rebuilt within Lot K (and Lot U, in the case of
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Developer's approval) so as to assure that the
improvements within Lot K and Lot U can be functionally
and structurally integrated with and provide support to
planned and potential future Developer Improvements and
the Weinstock's Store;

(2)

The requirements of all applicable laws,

codes, regulations, rules and underwriters (subject to
the right of any Party to contest the validity or

application thereof at its sole cost and expense); and

(3)

All reasonable or customary safety

precautions.

(d)

All such work shall be commenced with due

diligence following the Damage (except in the case where such
restoration must await the restoration of underlying Garage
improvements, in which case such restoration work shall be
commenced with due diligence after the completion of such
Garage improvements) and shall be completed (at the sole
cost, except as herein provided to the contrary, of the Party
performing the same) with due diligence but no later than
eighteen (18) months after the other Parties' elections
regarding restoration and the removal of those overlying
improvements which have been damaged or destroyed, if such
removal is necessary in order to allow City to commence its
restoration work, in the case of City, or, fourteen (14)
months after the restoration of the Garages, to the extent
required under this Article 10, in the case of the other
Parties.

Section 10.4

Licenses for Restoration.

City is hereby

granted by each other Party a temporary license to use, as
necessary, those portions of the other Party's Tract, and the
other Parties are hereby granted by City a temporary license to
use, as necessary, those portions of City's Tract, to maintain,
repair, alter, improve, restore and/or raze the whole or any part
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of the Garages (in the case of City and in the case of Developer
in connection with the exercise of its rights under Section 10.6)
or the Developer Improvements (in the case of Developer) or the
Macy Store (in the case of Macy) or the Weinstock's Store (in the
case of Weinstock's), as this Agreement permits or requires (such
activities are collectively referred to in this Section 10.4 as
"construction").

With respect to all purposes for which such license is
exercised, the licensee Party shall submit, within a reasonable
time prior to commencement of such activity, to the licensor
Party for its approval, the following: a plot planof the
Project Site on which such Party shall delineate those portions
of the other Party's Tract upon which such Party reasonably
intends to exercise the license; specification of the nature and
extent of the activity; and a time schedule therefor. The
licensor Party shall, within ten (10,) days thereafter, notify
such requesting Party whether it approves or disapproves of the
proposed location, timing and use.

At all'times during any

Party's use of a portion of the other Party's Tract, as
aforesaid, such Party shall comply with the other applicable
requirements of this Section 10.4 and, except in the case of
Developer's entry onto the City Tract to-restore the Garages
pursuant to Section-10.6, upon cessation of such use,-shall
promptly restore the portions of the other Party's"Tract so used
to the same condition in which they existed prior to the time of
commencement of such use, including the clearing of such area of
all loose dirt, debris, equipment and construction materials
attributable to the activities of the licensor Party. Such Party
shall also restore, at its sole cost and expense, any portions of
the Project Site which may have been damaged by such construction
promptly upon the occurrence of such damage and shall at all
times during the period of any such construction keep all
portions of the-Project Site,.except-the portions upon which said
construction is being performed and the portions of the other
Party's Tract being utilized by such Party pursuant to this
Section 1_0.4, free from and unobstructed by any loose dirt,
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debris, equipment or construction materials related to such
construction.

Section 10.5

Li-ab i lity of Involunt

Notwithstanding anything in this Article 10 to the contrary, the
provisions of Sections 10.1 and 1 0.2 shall apply to an
Involuntary Transferee or purchaser of a Tract following an
Involuntary Transfer only in the following instances:
.

( a)

Damane before and After Involuntary Transfer.

Where an Involuntary Transferee or purchaser at foreclosure
acquires title to a Tract in or immediately after an

Involuntary Transfer, such Involuntary Transferee or
purchaser shall be liable to restore the improvements on such
Tract Damaged prior to such Involuntary Transfer only to the
extent that (i) the Involuntary Transferor would have been
obligated for such restoration and (ii) insurance proceeds
are available for such restoration. if such Damage occurs
after such Involuntary Transfer, the Involuntary Transferee
or foreclosure purchaser shall restore such improvements in
accordance with Sections 10.1 or 10.2, as applicable.

(b)

Razina of Improvements. If an Involuntary

Transferee or purchaser at a foreclosure sale, which has
acquired title in the manner set forth in subsection (a)
above is not required pursuant thereto to restore, repair or
rebuild any building that has been damaged or destroyed and
elects not to do so, then such Involuntary Transferee or
foreclosure purchaser shall.raze such building or such part
thereof that has been so damaged or destroyed, clear the
Tract of all debris, and improve the same at its sole cost as
required by Sections 10.1 or 10,2, whichever is applicable.

Section 10.6

Restoration of Garages by Develoveg. If

City shall fail to commence the work of restoration required by
^etion 10.2 within a reasonable period of time (not to exceed
ninety (90) days) after another Party's election to restore
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pursuant to Section 10.1, Developer (if Developer has elected to
restore, and, if not, Weinstock's, if it has elected to restore,
and, if neither Developer nor Weinstock's has elected to restore,
Macy's, if it has elected to restore) shall have the right, after
notice, to perform such work, and City shall, no more frequently
than monthly, upon demand and receipt of reasonably satisfactory
and customary evidence of the performing Party's lien-free
expenditures in connection with such work, reimburse the
performing Party for all costs of restoring the Garages to the
extent such restoration is required by Section 10.2. In such
event, the performing Party's license, as applicable, under
Section 10.4 shall include a license to enter the City Tract for
the purpose of performing such work.

Section 10.7

Mechanical Liens.

If any mechanic's lien

is filed against the Tract of any Party (referred to in this
Section 70.7 as the "liened Party"), the Party who ordered or
contracted for the work or materials on account of which the lien
was filed (referred to in this Section 10.7 as the "contracting
Party") hereby covenants to pay the same and have it promptly
discharged of record, or to take such action as may be required
reasonably and legally to object to such lien or to have the lien
removed from such Tract and, in all events, to have such lien
discharged prior to its foreclosure.

Upon request of the liened

Party, the contracting Party covenants to Indemnify the liened
Party and the title insurer of the liened Party's Tract from such
lien and furnish a bond or other security as may be required by
law to remove, release and discharge such lien of record or to
permit the title insurer to issue an endorsement insuring against
the effect of the lien.

ARTICLE 11
•HIPW

Section 11.1

OT,

CoMplgte Taking: Waiver.

If the whole of

the Garages, or so much thereof as to render the remainder
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unusable for parking purposes, or, in the reasonable judgement of
Developer, so much thereof as to render Downtown Plaza
operationally unfeasible, shall be taken under the power of
eminent domain or condemnation or sold to any county, state or
federal governmental agency threatening to exercise the power of
eminent domain or condemnation (collectively referred to herein
as a "taking"), then this Agreement shall terminate. Any right,
power or authority City may have to take all or any portion of
any Party's interests under this Agreement or in the Garages is
hereby waived.

Section 11.2

Partial Takin . If less than the whole

of the Garages shall be taken and the remainder is usable for
parking purposes and, in the reasondble judgement of Developer,
the taking does not render Downtown Plaza operationally
unfeasible, to the extent necessary to render the remaining
portion useable and functional independent from the taken
portion, City shall restore or rebuild the remaining portion of
the Garages in accordance with Section 10. 3 with the benefit of
the license granted under Section 10.9.

Section 11.3

Award.

Any award made with respect to

City's interests in the Garages shall be paid to City and applied
to the restoration of the Garages to the extent such restoration
is required by Section 11.2, and no other Party shall have any
interest in or thereto; provided,

however, that nothing herein

shall prevent the other Parties and those Persons claiming under
or through Developer, Fieinstock's or Macy from separately
claiming any damages against the condemning authority which may
be lawfully claimed by City, Developer, Weinstock's or Macy or
such Persons by reason of the taking of the Garages,

including,

without limitation, their interests under this Agreement.

t ^'p
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ARTICLE 12
TERMINATION OF AGRLEMENT

Except as to any provisions of this Agreement which by
their terms shall or may survive the termination of this
Agreement, this Agreement shall terminate on the sooner to occur
of January 1, 2054 or sixty (60) years after the date the COMA is
recorded in the official Records, unless sooner terminated under
the provisions of Article 11.

ARTICLE 13
ARBITRATION

Section 13.1

Disoutes Covered.

Except where a Party

may grant or withhold its consent or approval under the express
provisions of this Agreement in its sole discretion, any dispute
between the Parties involving approvals under this Agreement,
including those arising from lack of approval or disagreements
over interpretation of the indemnities under Article 4 or the
application of such provisions, and any other disputes involving
provisions of this Agreement specifically made subject to
arbitration shall be resolved by arbitration conducted in the
manner described in this Article 13; provided, however, that any
Party may seek prohibitory injunctive relief without first
submitting the controversy to arbitration.

Section 13.2

Arbitration Procgd7,E_res. If all of the

Parties who are required to agree on an arbitrable dispute
(hereinafter called "Concerned Parties") cannot reach an
agreement within fifteen (15) days after notice of such dispute
from any Concerned Party to all other Concerned Parties, then at
any time after the end of said fifteen (15) day period or, in the
event of a dispute of the type-described in the last paragraph of
Section 2.6, any Concerned Party may demand arbitration of the
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dispute by notice to all other Concerned Parties. All Concerned
Parties agree to cooperate in obtaining such arbitration.

Within ten (10) days of service of the arbitration
demand, each Concerned Party shall appoint one (1) Person, as
hereinafter provided, to serve as an arbitrator. If the number
of arbitrators so appointed shall be an even number, the
arbitrators so appointed by the Concerned Parties shall, within
ten (10) days following the aforesaid ten (10) day period,
appoint one (1) additional arbitrator so that the total number of
arbitrators shall be an odd number. The appointment of all
arbitrators under this Section 13.2 shall be in writing and shall
be served on all Concerned Parties. An arbitrator shall not be
regularly employed by any Concerned Party, directly, indirectly
or as an agent, except in connection with the arbitration
proceeding, nor shall the arbitrator have any attorney-client
relationship with any Concerned Party. Any Person appointed as
an arbitrator shall be knowledgeable and experienced in the
matters sought to be arbitrated. For example, if the arbitrable
dispute.deals with operational, construction, architectural or
contract interpretation/indemnity issues, the arbitrator so
appointed shall be experienced and knowledgeable, with respect to
the first issue, as to the operation of validated parking in a
first-class, regional shopping center served by structured
parking, with respect to the second issue, as to regional
shopping center construction practices, with respect to the third
issue, as an architect of regional shopping centers and, with
respect to the fourth issue, as an attorney with experience
litigating, mediating or adjudicating the type of legal issue
which is in dispute.

The arbitrators shall meet, consider evidence and
argument and otherwise confer as they deem necessary to resolve
the dispute.

The arbitrators shall adopt as their award the

decision of a majority of the arbitrators. The decision of the
majority of the arbitrators shall be final and binding, may be
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confirmed and entered by any court of competent jurisdiction at
the request of any Concerned Party and may not be appealed to any
court of competent jurisdiction or otherwise, except upon a claim
of fraud or on the basis of a mistake as to the applicable law.
The arbitrators shall retain jurisdiction over any dispute until
the award of the majority of the arbitrators has been
implemented, and judgment on any such award may be entered in any
court having appropriate jurisdiction and may be enforced.

Except for disputes relating to the indemnities under Article 4,
discovery shall not be permitted. In the case of disputes
relating to the indemnities under Article 4, discovery in
accordance with California Civil Code section 1283.05 shall be
permitted; provided, however, that such discovery shall commence
and shall be completed as expeditiously as possible and in all
events be completed within 120 days after the receipt of the
demand for arbitration by all Concerned Parties. The arbitrators
shall determine their award as promptly as possible after the
appointment of the last arbitrator, but in no event later than
thirty ( 30) days after.the conclusion of any argument or
presentation of evidence, or, in the absence of such argument or
presentation of evidence, no later than thirty (30) days from the
date of appointment of the last arbitrator. The award of the
arbitrators shall be written and signed by all arbitrators
concurring therein and shall be served on each Concerned Party in
the manner provided in Article 14.

For each arbitrable dispute, the fees and cost of the
arbitrators and arbitration proceeding (except for a Concerned
Party's attorney fees) shall be paid equally by the Concerned
Parties, unless the arbitrators assess such cost and expense
otherwise.

No punitive or consequential damages shall be

awardable in such arbitration.

All arbitration conducted under this Article 13 shall be
rticle 13 and the rules set
in accordance with the terms of this Ay
forth in California Code of Civil Procedure, Sections 1280 et
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seq., as the same may be amended from time to time, to the extent
such rules are consistent with the terms of this Article 13.

ARTICLE 14
NOTICES

Section 14.1

Delivery to Parties.

Any notice, demand,

request, consent, approval, designation, or other communication
that any Party is required or desires to give, make or
communicate to any other Party shall be given, made or
communicated in writing by personal delivery, reliable overnight
courier, facsimile transmission (followed by first class United
States mail), or United States certified mail, return receipt
requested with postage fully prepaid, to the following addresses
and a copy of all notices or information sent from City to
Developer or from Developer to City shall be concurrently sent to
all other Parties:

Developer:

with a copy to:

DPA, L.P.
c/o DPA-H, Inc.
4350 La Jolla Village Drive
Suite 700
San Diego, California 92122-1233
President
Attention:
DPA, L.P.
c/o DPA-H, Inc.
4350 La Jolla Village Drive
Suite 700

San Diego, California 92122-1233
General Counsel
Attention:
and a copy to:

City:

with a copy to:

DPA, L.P.
547 L Street
Sacramento, California 95814
General Manager
Attention:
City of Sacramento
office of the City Manager
915 I Street, Room 101
Sacramento, California 95814
Deputy City Manager
Attention:
City of Sacramento
Department of Public Works
Parking Division
1023 J Street, Room 202
Sacramento, California 95814
Parking Administrator
Attention:
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Macy:

Sacprop
c/a Macy's California, Inc.
151 West 34th Street

New York, New York 10001
Attention:
Chairman
with a copy to:

Weinstock's:

R. H. Macy & Co., Inc.
151 West 34th Street
New York, New York 10001
Attention:
Corporate Secretary

Carter Hawley Hale Stores, Inc.
444 South Flower Street
Los Angeles, California 90071
Attention:
Real Estate Department

with a copy to:

Attention:

Each Party may designate at any time.a different or additional
addresses for its receipt of notices by giving at least ten (10)
days' notice of such change of address to all other Parties.

Any notice, demand, request or other communication
(except any consent, approval or designation), including any
copy, shall be deemed to have been given, made, received and
communicated, as the case may be, on the date personal delivery
was effected if personally served, or on the date of delivery as
shown on the return receipt if delivered by mail. If any such
notice requires any action or response by the recipient or
involves any consent or approval solicited from the recipient,
such fact shall be clearly stated in the notice in the manner
provided in Section 16•5•C.

Any responsive consent, approval or

designation shall be sent as provided above and shall be deemed
to have been given, made, received and communicated, as the case
may be, on the date of personal delivery or the date the same was
deposited in the United States mail in conformity with this
Section 14.1.

In the event that.a Party shall give notice to any other
Party of a Default, such Party shall concurrently send each of
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the other Parties and their Mortgagees (in accordance with
Section 14.2) a copy of such notice; provided, however, failing
to give-such notice to the other Parties (and/or their
Mortgagees) shall not affect the validity of such notice of
Default nor shall giving or failing to give such notice create
any liability on the part of the Party so declaring a Default.

Section 14.2

Mortgagee Notice.

The Mortgagee under a

Mortgage affecting the Tract of a Party shall be entitled to
receive notice of any Default by the Party as to such Tract,
provided that such Mortgagee shall have delivered a copy of a
notice in the form hereinafter contained to each Party. The form
of such notice shall be as follows:

The undersigned, whose address is
does hereby certify that it is a"Mortgagee"
(as defined in the Parking Operation and
Maintenance Agreement) of the Tract of.land
described on Exhibit A attached hereto and
made a part hereof and being the Tract of
fPartvl ("Party") in Downtown Plaza, located
in Sacramento, California.
In the event that
any notice shall be given of the Default of
the Party upon whose Tract the Mortgage held
by the undersigned applies, a copy thereof
shall be delivered to the under- signed who
shall have all rights of such Party to Cure
such Default.
Failure to deliver a copy of
such notice to the undersigned shall in no way
affect the validity of the notice of Default
as it respects such Party, but shall make the
same invalid as it respects the Mortgage of
the undersigned.

Any such notice to a Mortgagee shall be given in the
same manner as provided in Section 14.1. In the event that any
notice shall be given of the Default,of a Party and such
Defaulting Party has failed to Cure or commence to Cure such
Default as provided in this Agreement, then and in that event any
such Mortgagee under a Mortgage affecting the Tract of the
Defaulting Party shall be entitled to receive an additional
notice given in the manner provided in Section 14.1, that the
Defaulting Party has failed to Cure such Default and such
Mortgagee shall have thirty (30) days after said additional
notice to Cure or, if such Default cannot be Cured within thirty
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(30) days, to commence to Cure any such Default and to prosecute
said Cure continuously and diligently until completed.

ARTICLE 15
: 4.. l ^ 4^\

Section 15.1
Future Store.

Amendment in Connection With Addition of

Developer may construct or cause to be constructed

in the area designated as "Future Store Site(s)" on Exhibit B
attached hereto either Additional Developer Retail Stores or a
single store of at least 40,000 square feet of Floor Area (the
"Future Store").

In connection with the development of the

Future Store, the site of the Future Store may be sold or ground
leased, or the Future Store itself may be leased, to the proposed
Occupant of the Future Store or an Affiliate of such Person (such
Occupant or Affiliate is hereinafter referred to as the "Future
Major").

The Parties shall enter into an amendment to this

Agreement adding the Future Major as a Party to this Agreement on
exactly the same terms and conditions as Macy and Weinstock's;
provided, however, that the Future Major's contribution to the
Validation Fee shall be as set forth in Section 3.4(c) and that
the Future Major shall not be entitled to purchase any Permits
pursuant to the Permit Parking Allocation Plan, except to the
extent Developer, Weinstock's or Macy determine in their sole and
absolute discretion to transfer a portion of their allocation of
Permits to the Future Major pursuant to Sec;tion 1.1.

Section 15.2

Method and Effect of Amendment. The

Parties agree that the provisions of this Agreement may be
modified or amended, in whole or in part, only by declaration in
writing, executed and acknowledged by all of said Parties if the

subject amendment or modification relates to this Section 15.2 or
to sections 2.2 (Operation Standards), 2_.4 (Minimum Hours of
Operation) or to Articles 3(Parking Fees and Validations), k
(Rules and Regulations)

or 1Q ( Restoration) or if such amendment
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purports to (i) modify or delete the approval or consent rights
contained in Sections 1.1. 1.5 or 3.1 or (ii) modify or create an
obligation of a Major. All other amendments or modifications to
this Agreement may be made in writing solely by City and
Developer, and by entering into this Agreement, the Major's
specifically authorize such amendments.

The Majors shall not

unreasonably withhold or delay their consent to any amendment to
this Agreement which requires the consent of one or more of the
Majors.

Except as provided below, any amendment or modification

hereof (including any extension and renewal hereof), whenever
made, shall be superior to any and all liens, to the same extent
as if such amendment or modification had been executed concurrent
with this Agreement. In the event a Party has a Mortgage which
requires the mortgagee's consent to any amendment of this
Agreement entered into by its Mortgagor ( and the Mortgagor
Party's joinder is required by the terms of Section 15.2 in order
for the amendment to be effective), and such Mortgagee has given
notice of the existence of such Mortgage to all of the other
Parties to this Agreement in accordance with Section 14.2, the
Mortgagee's written consent to the proposed amendment must be
obtained in order for such amendment to be effective as against
such Mortgagee.

Section 15.3

No Third-Part}r Heneficiarv.

Except for

the provisions of Sections 14.2. 15.2. 16.1 and 15.20(b), which
are for the benefit of a MortgOgee, the provisions of this

Agreement are for the exclusive benefit of the Parties and not
for the benefit of any third Person, nor shall this Agreement be
deemed to have conferred any rights, express or implied, upon any
third Person.

It is expressly understood and agreed that, except

for the provisions of Sections 14.2. 15.2. 16.1 and I(.?Q(b), the
Parties specifically intend that no other Person shall have any
right to enforce any of the provisions of this Agreement.
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ARTICLE 16
MISCELLANEOUS

Section 16.1

Breach Shall Not Defeat Mortgage. A

breach of any of the conditions, covenants, or restrictions of
this Agreement shall not defeat or render invalid the lien of any
Mortgage made in good faith and for value, but all such
conditions, covenants and restrictions shall be binding upon and
effective against any Person who acquires title to said property
or any portion thereof by foreclosure, deed in lieu of
foreclosure, trustee's sale, power of sale or otherwise.

Section 16.2

Breach Shall Not Permit Termination. No

breach of this Agreement shall entitle any Party to cancel,
rescind or otherwise terminate this Agreement, but such
limitation shall not affect, in any manner, any other right or
remedies which the Parties may have by reason of any breach of
this Agreement.

Section 16.3

Captions.

The table of contents and the

captions of the Sections and Articles of this Agreement are for
convenience only and shall not be considered or referred to in
resolving questions of interpretation and construction.

Section 16.4

Consents and AppryZval.

In any instance

in which any Party to this Agreement shall be requested to
consent to or approve of any matter with respect to which such
Party's consent or approval is required by any of the provisions
of this Agreement, such consent or approval, or disapproval,
shall be given in writing, and such consent or approval shall not
be unreasonably withheld or delayed, unless the provisions of
this Agreement with respect to a particular consent or approval
shall expressly provide that the same may be given or refused in
the sole and absolute judgment or discretion of such Party.
Requests for consent shall be subject to the provisions of
Section J-6.5,

If any Majors are Affiliates of one another, for
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-69750/30IS/H3622-005/09-22-92/nan

648 of 885

the purpose of any term of this Agreement which refers to the
consent, approval or disapproval of a majority or a specified
number of the Parties or the Majors, such Affiliates shall be
counted as a single Party or Major. City acknowledges that
Developer will be entering into separate agreements with each of
Macy and Weinstock's and that such separate agreements may confer
on Macy and Weinstock's respectively, certain rights, as between
Developer and such Major, relating to the terms of the Agreement,
including, but not limited to, the exercise of Developer's
approval rights under this Agreement; provided however, that such
separate agreements shall not bind City.

Section 16.5

A.

Exexci *se of Approval Rights.

Wherever in this Agreement approval or consent

of any Party is required, and unless a different time limit
is provided in this Agreement, such approval or disapproval
shall be given withiry thirty (30) days following the receipt
of the item to be so approved or disapproved, or the same
shall be conclusively deemed to have been approved by such
Party, subject to the provisions of this Section 16.5. Any
disapproval shall specify with particularity the reasons
therefor; provided, however, that wherever in this Agreement
any Party is given the right to approve or disapprove in its
sole and absolute judgment or discretion, such Party may
disapprove without specifying a reason therefor and its
disapproval shall not be subject to contest in any judicial,
administrative, arbitration or other proceeding.

B.

Wherever a period of time less than thirty

(30) days is provided in this Agreement, such time limit
shall not apply unless the notice to the Party whose approval
or disapproval is required contains a correct statement of
the period of time within which such Party must act. If the
time specified in the notice is incorrectly set forth or
omitted, the time limit shall be thirty (30) days unless a
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longer time period is specified in this,Agreement, in which
case the longer time period shall control. Failure to
specify such time period shall not invalidate the notice but
simply shall require the action of such Party within said
thirty (30) day period or such longer period.

C.

Any document submitted for the consent or

approval of any Party shall contain a cover page prominently
reciting verbatim the applicable Agreement provision involved
and stating that the document, or the facts contained therein,
shall be deemed approved or consented to by the recipient
unless the recipient objects thereto within the required time
period specified in such notice. Notwithstanding anything to
the contrary in this Agreement, no recipient's approval of or
consent to the subject matter of a notice shall be deemed to
have been given by its failure to object thereto if such
notice (or the accompanying cover letter) did not fully
comply with the provisions of this Section 16.5.

Section 16.6

Governing Laws.

This Agreement shall be

construed in accordance with the laws of the State of California.

Section 16.7

Injunctive Relief.

In the event of any

violation or threatened violation by any Person of any of the
terms, restrictions, covenants and conditions of this Agreement,
any of the Parties shall have the right to seek an injunction of
such violation or threatened violation in a court of competent
jurisdiction.

Section 16.8

NoRaX#nership.

Neither this Agreement

nor any acts of the Parties sha1l be deemed or construed by the
Parties to constitute an agreement to share profits and losses or
to create the relationships of principal-agent, partnership,
joint venture, or any association whatsoever between any of the
Parties.
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Section 16.9

Not a Public Dedication. Nothing in this

Agreement shall be deemed to be a gift to the general public, or
a dedication for any public purpose whatsoever, of any portion of
Downtown Plaza, it being the intention of the Parties that this
Agreement shall be strictly limited to and for the purposes
herein expressed.

Section 16.10 Payment on Default. If pursuant to this
Agreement any Party (a) is compelled or elects to pay any sum of
money or do any acts which require the payment of money by reason
of any other Party's Default or (b) does not pay any other sum
when due to any other Party pursuant to the terms and provisions
of this Agreement, then the Defaulting Party shall, upon demand,
promptly reimburse the paying Party all such sums together with
simple interest thereon at the Interest Rate (as hereinafter
defined) from either the date of expenditure when the event in
subpart (a) shall have occurred or the due date of payment when
the event in subpart (b) shall have occurred, until the date of
such reimbursement by the Defaulting Party. The "Interest Rate"
shall be the rate of one percent (A) per annum over the
then-existing annual Reference Rate charged by the Bank of
America, National Trust and Savings Association, at Los Angeles,
California, at the time of expenditure or the due date of
payment, whichever is applicable, but in no event exceeding the
maximum rate permitted by law.

If the Defaulting Party shall not have made the
requested repayment within ten (10) days after demand therefor,
the paying Party ( or Person to whom the amount is due)

shall have

the right to deduct the amount thereof, together with interest as
aforesaid, without liability or forfeiture, from any sums then
due or thereafter becoming due from the paying Party to the
Defaulting Party.

A Party's deduction from any sums due or payable by it
pursuant to the provisions of this Section 16.10 shall not
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constitute a Default in the payment thereof unless such Party
fails to pay the amount of such deduction (with interest thereon
at the rate provided above from the respective dates of
deduction) to the Defaulting Party to whom the sum is owing
within thirty (30) days after a final adjudication, if any, that
such amount is owing. The option given in this section 16.10 is
for the sole protection of the paying Party (or Person to whom
such sum is due) but shall not release the Defaulting Party from
its obligation to perform the terms, provisions, covenants and
conditions nor deprive the paying Party (or Party to whom such
sum is due) of any legal or equitable rights which it may have by
reason of such Default.

Section 16.11 Severabilitv, if any term, covenant,
restriction or condition contained in this Agreement shall, to
any extent, be invalid or unenforceable, the remainder of this
Agreement (or the application of such term, covenant, restriction
or condition to Persons or circumstances other than those with
respect to which it is invalid or unenforceable), shall not be
affected thereby.

Each term, covenant, restriction and condition

of this Agreement shall be valid and enforceable to the fullest
extent permitted by law, except those terms, covenants,
restrictions or conditions which are expressly subject to or
conditioned upon such invalid or unenforceable provisions.

Section 16.12 Sucsessors.

The provisions of this

Agreement shall bind the City Tract, the Developer Tract, the
Weinstock's Tract and the Macy Tract both as respects benefits
and burdens created herein, and shall constitute covenants
running with the land under California Civil Code Section 1468.

Section 16.13 Time of Essence.

Time is of the essence

with respect to the performance of each of the terms, covenants,
restrictions and conditions

contained in this Agreement.
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Section 16.14 Waiver of Default. A Party's waiver of
another Party's Default must be made in writing, and no such
waiver shall be implied from a Party's failure to take any action
in respect of such Default if such Default continues or is
repeated.

No express waiver of any Default shall affect any

Default, or cover any period of time, other than the precise
Default and period of time specified in such express waiver. One
or more waivers of any Default in the performance of any term,
covenant, restriction or condition of this Agreement shall not be
deemed to waive any subseguent Default. A Party's giving of its
consent or approval to any act or request of another Party shall
not be deemed to waive or render unnecessary the
consenting/approving Party's consent to or approval of any
subsequent similar acts or requests.'

Section 16.15 Rights Cumulative.

Except as limited by

Sections 16.2 and )&-,5, the rights and remedies of any Party
under this Agreement shall be cumulative and not exclusive of any
other rights or remedies at law or in equity of such Party. A
Party's exercise of any given right or remedy shall not impair
such Party's standing to exercise any other right or remedy.

Section 16.16 Counternarts.

This Agreement may be

signed in several counterparts, each of which shall be deemed an
original, and all such counterparts taken together shall
constitute one and the same instrument.

Section 16.17 Estpp»e Ce rtificates.

Each Party hereby

severally covenants that upon at least thirty ( 30) days' prior
request of any other Party, it will issue to such other Party, or
to any prospective Mortgagee or purchaser of such Party's Tract,
an estoppel certificate stating:

( i) whether the Party to whom

the request has been directed knows of any Default under this
Agreement, and if there are known Defaults, specifying the nature
thereof; (ii) whether to its knowledge this Agreement has been
assigned, modified or amended in any way (and if it has, then
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stating the nature thereof); and (iii) that to the Party's
knowledge this Agreeinent as of that date is in full force and
effect.

Such certificate shall act as a waiver of any claim by

the Party furnishing such certificate to the extent such claim is
based upon facts known to that Party on the date of the
certificate which are contrary to those asserted in the
certificate but only to the extent the claim is asserted against
a bona fide encumbrancer or purchaser for value without knowledge
of facts to the contrary of those contained In the certificate
and who has acted in reasonable reliance upon the certificate.
Such certificate shall in no event subject the Party furnishing
it to any liability whatsoever, notwithstanding the negligence or
inadvertent failure of such Party to disclose correct or relevant
information.

Section 16.18 Excuse fo]Nonperformance. Each Party
shall be excused from performing any obligation or undertaking
provided in this Agreement, except any obligation to pay any sums
of'money under the applicable provisions hereof (unless such
payment is conditioned upon performance of an obligation or
undertaking excused by this Se

on 16.18), in the event and only

for so long as the performance of any such obligation or
.undertaking is prevented or delayed by act of God; fire;
earthquake; floods; explosion; action of the elements; war;
invasion; insurrection; riot; mob violence; sabotage; inability
to procure or general shortage of labor, equipment, facilities,
materials or supplies in the open market; failure of
transportation; strikes; lockouts; action of labor unions;
condemnation; order of governmental, civil, military or naval
authorities (except, vis A vis City only, City orders); or any
other cause, whether similar or dissimilar to the foregoing, not
within the respective control of such Party (other than the lack
of or inability to procure funds to fulfill its commitments and
obligations or undertakings provided under this Agreement).

92-206
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Section 16.19

(a)

Release.

General Requirements.

If a Party shall

Transfer all of its interest in its Tract and all of its
rights under this Agreement, it shall be released from future
obligations hereunder from and after the effective date of
such Transfer, provided that the following conditions are
satisfied:

(i) with respect to accrued obligations, any and

all amounts which shall then be due and payable by such
Transferor to any other Party to this Agreement shall have
been paid to such other Party; provided, however, that the
existence of unpaid amounts due from the Transferor shall not
subject such Party to any liability or claims in excess of
such unpaid amounts plus interest, attorneys' fees and costs,
(ii) the Transferor shall promptly give notice to the other
parties to this Agreement of any such sale, transfer,
conveyance or assignment, and (iii) the Transferee shall
execute and deliver to the other Parties a written,
recordable instrument in which: (A) the name and address of
the Transferee shall be disclosed; and (B) the Transferee
shall acknowledge its obligations and undertake to be bound
by this Agreement and perform all obligations thereafter
accruing thereunder in accordance with the provisions of this
Agreement.

Failure to deliver and record any such written

instrument shall not affect the running of any covenants
herein with the land, nor shall such failure negate, modify
or otherwise affect the liability of any transferee pursuant
to the provisions of this Agreement, but such failure shall,
until cured, prevent the Transferor's release from future
obligations hereunder.

(b)

special Provisions Relating to Mortgages and

Sale and Leasebacks..

In the event that any Party shall enter

into a Sale and Leaseback, it is expressly agreed that so
long as the leaseback thereunder remains in existence, the
leaseback lessor shall, for the purposes of this Agreement,
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be deemed a Mortgagee of the property involved in such Sale
and Leaseback.

Anything in this Agreement to the contrary

notwithstanding, it is expressly understood and agreed that
nothing in this Agreement shall preclude a release in any of
the following circumstances:

(A)

The release from all unaccrued

obligations under this Agreement of a leaseback lessee
in a Sale and Leaseback, upon the termination or
expiration of the leaseback provided such lessee shall
have complied with the payment provisions of this
Section 16,19(b); or

(B)

The release from all unaccrued

obligations under this Agreement of any Mortgagee which
shall have acquired title through foreclosure or deed in
lieu of foreclosure, upon sale, transfer, conveyance or
assignment of its title or interest; or

(C)

The release from all unaccrued

obligations under this Agreement of any leaseback lessor
under a Sale and Leaseback which shall have acquired
possession through termination or expiration of the
leaseback, upon the sale, transfer, conveyance or
assignment of its title or interest.

In the event of any termination or expiration of
the interest of the leaseback lessee or any surrender thereof
to the leaseback lessor or any nominee of the leaseback
lessor which shall hold said interest for the benefit of such
leaseback lessor, the leaseback lessor or its successors and
assigns shall (notwithstanding any language in the leaseback
document or any other instrument, or in any instrument or
surrender, preventing the merger of title in said leaseback
lessor and notwithstanding the fact that such surrender may
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be made to such a nominee of the leaseback lessor) be liable
for the performance of the thereafter accruing obligations
under the terms of this Agreement.

Section 16.20 Entire Agreement. This Agreement and the
Exhibits hereto contain all, the representations and the entire
agreement between City and the other Parties with respect to the
subject matter hereof.

Except as provided in the paragraph

immediately preceding Article 1, any prior correspondence,
memoranda or agreements are superseded in total by this Agreement
and Exhibits hereto.

The provisions of this Agreement shall be

construed as a whole according to their common meaning and not
strictly for or against any Party.

ARTICLE 17

DEFINITIONS

As used in this Agreement, references to "Articles,"
"Sections" and "Exhibits" are references to such portions of this
Agreement.

Listed below are most of the terms used in this

Agreement with their particular meanings or with a reference to
the portion of this Agreement where such definitions may be
found.

Unless otherwise denoted, a defined term shall include,

where appropriate to the context, the noun (singular and plural),
verb and adjective forms of the term..

Additional Developer Retail Stgles.

Those retail

Developer Stores Developer may elect to construct pursuant to
Section 15.1 in the location of the former "I. Magnin" Store.

Affiliate.

An "Affiliate" shall mean a Person that

Controls, is Controlled by or is under common ownership or
Control with another Person.
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8ge0.. "Agency" shall mean The Redevelopment Agency of
The City of Sacramento, a body, corporate and politic, of the
State of California.

Control.

"Control" shall mean the power, exercisable

jointly or severally, to manage and direct a Person through the
ownership of partnership interests, corporate stock and/or voting
rights.

A change in Control may arise when Control passes from

one Person to another in a single transaction or a series of
transactions involving.the transfer, sale, pledge, encumbrance or
other disposition of said interests, stock and/or rights;
provided, however, a change of Control arising from a change in
ownership of corporate stock shall be deemed a Transfer only if
such change of Control occurs in connection with a corporate
reorganization, consolidation or merger.

i U. When a Party is in Default, such Party and its
Mortgagee under Section 14.2 shall be permitted a reasonable or
otherwise specified amount of time within which to render
remedial performance sufficient to correct said Default, which
process shall be known as "Cure." At its election, the Party
serving a notice of Default may also serve a demand for Cure
either contemporaneously with or subsequent to service of the
notice of Default.

The time for effecting Cure, unless otherwise

specified in this Agreement, shall be thirty (30) days. Except
as provided elsewhere in this Agreement to the contrary, where a
Default is not capable of Cure within said thirty (30) day
period, a Defaulting party (or its Mortgagee) shall, be deemed to
have Cured the Default if it shall have commenced Cure within the
specified time period and shall have prosecuted the Cure
continuously and diligently thereafter to completion.

Damaae.

The term "Damage" means the damage or

destruction to any improvements caused by any casualty or
accident but not caused by condemnation or any form of
condemnation.
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Default.

A "Default" is a Party's breach of any of its

covenants or obligations under this Agreement. A notice of
Default may be accompanied or followed by service of a demand for
Cure of the Default. See definition of "Cure."

Developer/Agency Prior garLemen t and Operation
Agreements.

The term "Developer/Agency Prior Easement and

Operation Agreements" means the agreements referred to in
Clauses (i) and (ii) under the definition of Prior Easement and
Operation Agreements.

Developer Improvements.

The term "Developer

Improvements" means all of the buildings and other improvements,
including mall and common area improvements, located on the
Developer Property, as the same may exist from time to time,
including any replacements thereof.

Developer Stores.

The term "Developer Stores" means all

of the leasable areas within the Developer improvements, as such
leasable areas may exist from time to time, including any
replacements thereof.

Some Developer Stores are utilized for

retail purposes and are referred to herein as the "retail
Developer Stores."

Wherever used in this Agreement, the

reference to restaurants as a category of retail Developer Stores
shall include all establishments serving food for on-site
consumption.

Dgvelooer Pron r v. See Recital C. The Developer
Property is comprised of the "Developer Tract" and the "Developer
Adjacent Property," as those terms are defined in the COMA. The
Developer Tract consists primarily of the K Street Mall area and
abutting Developer Stores from Fourth to Seventh Streets, the
area north of the Macy's Store building and certain areas over
Fifth Street.

The Developer Adjacent Property consists primarily
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of the area of Developer's improvements between Fifth, Seventh, L
and J Streets other than the R Street Mall and abutting Developer
Stores from Fourth to Seventh Streets.

Downtown Plaza.

Floor Area.

See Rgcital L.

The aggregate,. from time to time, of the

actual number of square feet of floor space on all floors in any
structure located on the Project Site, whether or not it is
roofed or occupied, including basements, subterranean areas,
balconies and mezzanines, which is measured from the exterior
faces or exterior lines of the exterior walls (including basement
walls) and from the center line (as opposed to exterior face) of
party and interior common walls. "Floor Area" does not include
any of the following:

(a)

the upper levels of any multi-deck stock areas

created for convenience to increase the usability of space
for stock purposes;

(b)

any portion of the mall;

(c)

any (i) Shopping Center management office

and/or (ii) Merchants' Association office, to the extent that
the aggregate area of the foregoing offices does not exceed
three thousand (3,000) square feet;

(d)

emergency exit corridors or stairs between

fire-resistant walls required by building codes; and

(e)

all truck loading areas, truck tunnels, truck

parking, turn-around and dock areas, and ramps and approaches
thereto.
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Upon request, Developer shall submit to City the
architectural as-built plans of the Developer Improvements to
enable City to confirm the Floor Area of the same.

Future MaioL.

See Section 15.1.

Future Store.

See section 15.1.

Garage(s). Garage G. Garage K and Garaqe U. See
Recital G.

The term "Garages" means Garage G, Garage K and

Garage U, collectively.

The Garages include all driveways and

ramps within the City Tract which lead to or are a part of the
Garages, all areas for the passage and parking of motor vehicles
and all areas related thereto for the passage and accommodation
of pedestrians, including, in the case of Lot G, such related
areas as are located within Lot G but outside of Garage G. The
Garages also include all stairways (to the top of stair riser)
between Levels P-2 and Plaza, walkways within Garages, passenger
elevators between Levels P-2 and Plaza and escalators (to the top
of the escalator landing) between Levels P-2 and Plaza. All
loading docks, loading areas and service or freight elevators
relating to overlying improvements are specifically excluded from
the Garages.

Garage Closure.

Holidays.

See Section 1.2(b).

The term "Holidays" shall mean New Year's

Day, Presidents' Day, Easter, Memorial Day, Independence Day,
Labor Day, Thanksgiving Day and the day after Thanksgiving Day
and Christmas Day.

Implementation Date. The term "Implementation Date"
means that date which is the later of (i) the date Developer
notifies City in writing of the date (the "Scheduled Grand
Re-Opening Date") by which Developer, in its good faith
reasonable judgement, anticipates that the Project will be
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sufficiently completed to allow a grand re-opening,

or (ii) , the

date ninety (90) days prior to the Scheduled Grand Re-Opening
Date.

indemnify.

The term "Indemnify" means indemnify,

protect and defend, with counsel approved by Indemnitee on thirty
(30) days' notice in accordance with Section 16.5.C, the
Indemnitee and its Affiliates and their respective officers,
directors, partners, agents, servants and employees from and
against all loss, claims, actions, proceedings, liability,
damages, cost or expense (including Indemnitee's reasonable
attorney fees) resulting from the death of any Person or the
injury or damage to any Person or any property occurring in, on
or about a specified location in Downtown Plaza and arising out
of the Indemnitor's specified duties or conduct. *Indemnify"
shall include the requirement that the Indemnitee give the
Indemnitor notice of any circumstances known to the Indemnitee
entitling the indemnitee to indemnity pursuant to this
Agreement.

No Party shall be obligated to indemnify another

Party where the claim or loss underlying Indemnitee's request for
indemnity (a) was caused by the active negligence of Indemnitee,
or (b) was caused by such willful, intentional or wanton act or
omission of indemnitee as shall constitute an "occurrence"
excluded from coverage under standard California comprehensive
public liability and property damage insurance policies as they
may exist from time to time.

Lot G. Lot K and Lot Li. See Recital F.

Macy Store.

See Recital 1.

Macy Tract,

See Recital 1.

3ors.

The term "Majors" means Macy, Weinstock's and

the Future Major (if added to this Agreement pursuant to Section
15_.1), and a Major is any one of the three.
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Mortgage: Mortgagors Mortgagee? Sale Leaueba".

The

term "Mortgage" means an indenture of mortgage, a deed of trust
on a Tract, or a Sale and Leaseback of the entire interest of a
Party ("Mortgagor") in its Tract. "Mortgagee" means (a) the
trustee and beneficiary or mortgagee under a Mortgage or (b) the
fee owner or lessor following a Sale and Leaseback, provided said
Persons are not in possession of the subject Tract. A "Sale and
Leaseback" means a transaction in which (a) a Party, who is the
fee owner of its Tract, conveys the fee or a leasehold estate in
such Tract for financing purposes and immediately thereafter the
Party, its affiliate or the guarantor of such Party's covenants,
agreements and obligations under this Agreement,-leases or
subleases the Tract, or (b) a Party, who holds a leasehold estate
in its Tract, assigns said estate or subleases the Tract for
financing purposes and immediately thereafter the Party, its
affiliate or the guarantor of such Party's covenants, agreements
and obligations under this Agreement subleases the Tract.

Northern California.

The term "Northern California"

means all of the California counties north of and including San
Mateo, Santa Clara, Stanislaus, Amador, Sacramento, Yolo,
Alameda, Marin and Santa Rosa Counties.

QcKucant.

The term "Occupant" means Developer, Macy,

Weinstock's and any Person from time to time entitled to use and
occupy space in Downtown Plaza under any lease,

deed or other

instrument or arrangement.

Of f icial Records.

The term "Official Records" shall

mean the Official Records of the office of the County Recorder of
Sacramento County.

operate.

The term "Operate" means the maintenance,

repair and operation of the Garages in accordance with
Sections-2.2. 2.3. 3.1 and 3,Z of this Agreement.
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Qperator.

The term "Operator" means City so long as

City Operates the Garages and, thereafter, the Person who has
assumed the duties of City to Operate the Garages.

Party.

The term "Party" means any of the following:

Developer, City, Macy, Future Major (if added to this Agreement
pursuant to Section 15.1) and Weinstock's and any of their
respective Transferees, subject to the provisions of this
definition with respect to Transfers of partial interests in a
Tract.

A Mortgagee shall not-be deemed to be the Party with

respect to a Tract so long as the Mortgagor,

who is the Party,

retains the entire possessory interest in the Tract. The
Mortgagee shall become the Party following an Involuntary
Transfer.

See definition of *Transfer; Involuntary Transfer."

A Transferee of any of the following partial interests
shall be treated, together with all similar Transferees, as a
single Party with respect to the Tract:

A.

Any partial, subdivided interest in a Party's

B.

Any partial, undivided interest in all of a

Tract;

Party's Tract or Tracts, such as may be held by joint tenancy
or tenancy-in-common or as.a life estate, but not including a
partnership interest in a partnership holding all of the
interests in such Tract; or

C.

Any partial, undivided interest,

legal or

equitable, in the assets of any Party that is a Person other
than an individual, which interest is not an interest in the
Party's Tract, such as a beneficial interest in a Party which
is a trust.

Where any Transfer of partial interests occurs
as described in Subparagraphs A, B or C, the Persons owning
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not less than seventy percent (70%) of the Tract or Tracts,
or seventy percent (70%) of the shares of the entire estate
in the Tract or Tracts, or seventy percent (70%) of the
Party's assets not constituting an interest in the Tract or
Tracts, shall designate one of their number as such Party's
agent (called "Party's Agent" for purposes of this
definition) to act on behalf of all Persons holding such
interests, shares or assets so that other Parties shall not
be required with respect to said Tract or Tracts to obtain
the action or Agreement of, or to proceed against, more than
one individual or entity in carrying out or enforcing the
terms, covenants, provisions and conditions of this
Agreement.

Such designation shall not be effective until

such time as written notice of the designation is recorded in
the Official Records and a copy thereof given to the Parties
as required by Section 14„1. Any interest owned by any
Person who is a minor or is otherwise suffering under any
legal disability shall be disregarded in the making of such
designation unless there is at such time a duly appointed
guardian or other legal representative fully empowered to act
on behalf of such Person. The foregoing requirements to
designate a Party's Agent shall not apply to stockholders and
bondholders of a corporate Party. In the cases of estates
for life or years, only the life tenants or tenants for years
shall, for purposes of this definition, be deemed to own the
interests in the Tract or Tracts and their determination
hereunder shall be final and binding on the remaindermen and,
if created by way of trust, final and binding on such trust,
trustor, trustee and beneficiaries. Where the circumstances
described in Subparagraph C arise, the Person owning each
such interest shall nevertheless be deemed to own a
percentage interest of the whole of the Tract or Tracts, or
portion thereof, as the case may be, which percentage shall
be equal to the percentage interest of such Person in the
entity or entities comprising the Party.
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Where the Transfer is of partial interests as
described above but the Persons owning such partial interests
fail to designate the Party's Agent,-the acts of the Person
who was the Party prior to the Transfer (whether or not such
Party retains any interest in the Tract or Tracts in
question) shall be binding on all Persons having an interest
or right in said Tract or Tracts, until such time as the
Party's Agent is designated as provided above.

Where the

circumstances requiring designation of a Party's Agent arise,
all of the other Parties acting jointly or, failing such
joint action, any other Party at any time may designate
another Party's Agent if any of the following conditions
exist:

A.

At any time after any designation of a Party's

Agent, there shall for any reason be no duly designated
Party's Agent of whose appointment all other Parties have
been notified;

E.

Within thirty (30) days after any other Party

shall become aware of any change in the ownership of any
portion of Downtown Plaza or any change in the structure of a
Party requiring a change in the designated Party's Agent, no
Party's Agent has been designated or notice of such
designation (or of such change, if no partial interests have
been Transferred) has not been given; or

F.

The designation of such Party's Agent earlier

than the expiration of the thirty ( 30) day period described
in Subparagraph E above shall be reasonably necessary to
enable any other Party to comply with any of its obligations
under this Agreement or to take any other action which may be
necessary to carry out the purposes of this Agreement.

The exercise of any powers and rights of a Party under
this Agreement by such Party's Agent shall be binding upon all
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Persons having an interest or right in the Party's Tract and upon
all Persons having an interest in the Party in question, to the
same extent as if such exercise had been performed by the Party.
The other Parties shall have the right to deal with and rely
solely upon the acts and omissions of such Party's Agent in
connection with their performance of this Agreement, but such
designation of a Party's Agent shall not relieve any Party from
its obligations under this Agreement.

A Party's Agent shall be the authorized agent of its
principals for service of any demand for arbitration or of any
process, writ, summons, order or other mandate of any nature of
any court in any action, suit or proceeding arising out of this
Agreement.

Service upon such Party"s Agent shall constitute due

and proper service of any such matter upon its principals. Until
a successor Party's Agent has been appointed and notice of such
appointment has been given pursuant to the provisions of this
definition, the designation of a Party's Agent shall remain
irrevocable.

Parcel b-Ifb).

The term "Parcel D-1(b)" is defined in

the DDA (See Recital B).

permit.

The term "Permit" is defined in Section 1.1.

gQ^mit Aareement.

The term "Permit Agreement" is

defined in Section i.1.

Egrmjt C an.

The term "Permit Cap" is defined in

Section I.I.

permit Parking Allocation Plan.

The term "Permit

Parking Allocation Plan" means a plan detailing the allocation of
City-issued monthly parking passes for use of the Garages by
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Occupants and the occupants of certain improvements located
adjacent to Downtown Plaza. The initial Permit Parking
Allocation Plan is attached as Exhibit .

Permit Parking Location Plan. The term "Permit Parking
Location Plan" means a plan identifying the location of the
parking stalls or spaces within the Garages intended to be used
for parking by the holders of Permits. Parking in those spaces
or stalls not intended for use by a Permit holder shall be
prohibited by City ordinance between the hours of 7:00 a.m. and
9:30 a.m. (or, should the general hours of the retail Developer
Stores change other than on a temporary basis, instead of
9:30 a.m., the first hour of the general hours of the retail
Developer Stores) from Monday through Friday and shall be posted
with signage clearly indicating such parking restriction. Such
restriction is intended to have the effect of directing Permit
holders to the stalls or spaces shown on the Permit Parking
Location Plan when such Persons initially arrive at their places
of employment prior to 9:30 a.m. from Monday through Friday. The
initial Permit Parking Location Plan is attached as Exhibit Q.

P mi ee. The term "Permittee" means any Occupant and
its respective officers, directors, employees,

agents,

contractors, customers, visitors, invitees, licensees and
concessionaires.

Person.
partnership,

The term "Berson" means an individual,

firm, association and corporation, or any other form

of business or government entity.

Prior Easement and Operation Agreements.

The term

"Prior Easement and Operation Agreements" mean the following
agreements, collectively: (i) the Agreement and Grant of
Easements dated August 24, 1979 and the Maintenance and Operation
Agreement dated April 20, 1984 attached thereto as Schedule D,
both by and between Downtown Plaza Associates, a California
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general partnership, and Agency, recorded in the Official Records
in Book 84-04-27, Page 2225, as the same were amended by
Amendment to the Agreement and Grants of Easements dated
April 20, 1984, recorded in the official Records in
Book 84-04-27, Page 2267, and Amendment to the Maintenance and
Operation Agreement dated April 20, 1984, recorded in the
Official Records in Book 84-04-27, Page 2267;

( ii) the Agreement

and Grants of Easements dated March 16, 1971,

and the Maintenance

and Operation Agreement dated March 16, 1971 attached thereto as
Schedule D, both by and between Agency and Downtown Plaza
Properties, a California joint venture, recorded in the Official
Records in Book 71-03-16, Page 305; and (iii) Amended and
Restated Easement Restriction and Operating Agreement and
Subordination of Lease, Deed of Trust and Collateral Assignment
of Lease dated May 1, 1980, by and among City ( for certain
limited purposes); Agency; Weinstock's; Foster Associates, a
Connecticut limited partnership
Torpor Corporation,

( Weinstock's landlord); and

a Delaware corporation and

predecessor-in-interest to The California Public Employee
Retirement System, a California corporation

( Weinstock's lender),

recorded in the Official Records in Book 80-05-22, Page,274.

project Site.

See Recital L-

Rules and Regulations.

See Article 6.

Scheduled-Grand Re-Opening Date. The term "Scheduled
Grand Re-Opening Date" is defined above within the definition of
"Implementation Date."

Special Events.

Store.

See Section 3_1.

The term "Store" means all portions of the

building(s) and improvements (including replacements) that exist
or are constructed from time to time on a Party's Tract,
excluding common area.
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Termination Date.

The term "Termination Date" means the

date, as to each Tract, on which this Agreement shall terminate
in whole or in part,; pursuant to the terms and provisions-of
Article 12.

Terms:

Developer. City. Macy and Weinstock's.

"Developer" means:

The term

DPA, L.P., a California limited partnership,

or any Transferee thereof. The term "City" means the City of
Sacramento, a body, corporate and politic, of the State of
California, or any Transferee thereof. The term "Macy" means
Macy's California, Inc., a Delaware corporation, debtor-inpossession, or any Transferee thereof. The term "Weinstock's"
means Carter Hawley Hale Stores, Inc., a Delaware corporation, or
any Transferee thereof.

The conditions, covenants and

restrictions of this Agreement shall be binding upon and
enforceable by Developer, City, Macy and Weinstock's only during
and with respect to the time periods in which each, respectively
(either alone or in conjunction with other Persons), is-a Party.

Tract.

The term "Tract" means the "Developer Property"

and/or the "City Tract" and/or the "Macy Tract" and/or the
"Weinstock's Tract," including all improvements whenever
constructed thereon,

as defined in the Recitals.

Transfer: Involuntary Trarisfer.

A "Transfer" is any

voluntary transaction in which a Person, including an Involuntary
Transferee (see below) ("Transferor"), shall sell, lease,
transfer or assign, other than for security purposes, all or
substantially all of its interests in its Tract together with all
of its rights under this Agreement to a Person or Persons
("Transferee") who shall expressly assume, by duly-executed and
acknowledged written instrument in recordable form served on all
Parties in accordance with Section 16.20(a), all of Transferor's
covenants, duties and obligations under this Agreement. A

-91-
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Transfer shall be deeined to have occurred with any change of
"Control" of a Party.

A Transfer shall also include an

expiration or cancellation of a lease ( also see Section 16.20(a)).
I

An "Involuntary Transfer" is the conveyance or reversion
of title to a Tract (or portion thereof) from a Mortgagor
("Involuntary Transferor") to a Mortgagee ("Involuntary
Transferee") resulting from any of the following: judicial or
nonjudicial foreclosure of the Mortgage; grant of a deed in lieu
of such foreclosure; expiration, termination or surrender of a
leaseback in a Sale and Leaseback (see "Mortgage"); or the
termination of a lease due to the tenant's default thereunder;
Provided, however, in the event of such an Involuntary Transfer,
the Involuntary Transferor shall be deemed to have assigned all
of its rights, powers, title and interest in its Tract and this
Agreement to the Involuntary Transferee who shall be deemed to
have assumed all of the Involuntary Transferor's covenants and
obligations thereunder accruing from and after the Involuntary
Transfer (also see Section 16.2Q(b)).

Validation Fee.

The "Validation Fee" shall initially be

$41,667.00 per calendar month; provided, however, that the
Validation Fee is subject to adjustment in accordance with
Section 3.4.

Vehicle Traffic and Garage Qccuyancy Report. See
Section 3.5.

We{nstock's Prior Easement and Operation Agreement. The
term "Weinstock's Prior Easement and Operation Agreement" is the
agreement referred to in Clause (iii,) under the definition of the
Prior Easement and Operation Agreements.

Weinstock's Store.

See Recital J.
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a

qieinstock's Tract.

See Recital J.

IN WITNESS WHEREOF, this Agreement has been executed by
the Parties as of the day and year first above written.

DPA, L.P., a California limited partnership

"Developer"

By:

DPA-H, INC., a California
corporation, a% rpPnaging general
partner
^-^.`

By:

-2-14;--71 Vt`F P`°F" r: Tf
f.l 1t^' FiS^n^ICIAL Oi i:L^d

N amg: F ^ r
Tite

_

V^^

By,

Name:
Title:

K be ^^ce
Vice President And SpsrPtary

CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

No. 8195

OPTIONAL SECTION
CAPACITY CLAIMED BY SIGNER

L fir-( L"f&?

State of

p/c c?,e)

County of.
On

Though statute does no1 require 4ie Notary to
lilt In the data Galav, tloing so may prove

1 ZO before me, p 4a

DA E

ij,

' Nt^/^-r

NAA6E. TITI.E OF OFftOER- E.G. JANE OOE. NOT

i&-.^

personally appeared ACIGz- Al.

N

EISI Ln- sWAUalsT

PUBiIC

r' 7- &C

to be the person(s) whose name(s)Js/are
subscribed to the within Instrument and acr

knowledged to me that helske/they executed
»p

+
a

.

11tIrkHY -JfSLti

^; ' ,
'+°,lk(

the same in hi~/thefr authorized
capacity(ies), and that by ftisHter/their

IN

,.AL(fORNlAQ

";P.1 u1ECa ,,
W^w .v^ ^,rp«3^,w+o. tess^

^ INDMDUAL
q CORPORATE OFFICER(S)
TrtLZR

tg personally known to me • OR - ^ proved to me on the basis of satisfactory evidence
/

invaluable to persons r0tyiog on the OOOUnwm.

S q ^ ITED
© PARTNER ()

[:] GENERAL
CJ ATTORNEY-IN-FACT

. q TRUSTEE(S)
^GUARDIANICONSEFIVATOR

OTHER:

signature(s) on the instrument the person(s),
or the entity upon behalf of which the
person(s) acted, executed the instrument.

SIGNER IS REPRESENTING:
N,unEOPrErWKE)oRENrnvQES)

WITNESS my hand and official seal.
i^.
9KiNATUREOP NOTARY

TH1S CERTIFICATE MUST BE ATTACHED TO
THE DOCUMENT DESCRIBED AT RIGHT:

OPTIONAL SECTIO
TITLE OR TYPE OF DOCUMENT
NUMBER OF PAGES

DATE OF DOCUMENT

ThDUgh the ddt2 requested hWe is not required

6 couAd preverq treudu*u reattadunem ot Oft taint

SIGNER(S) OTHER THAN NAMED ABOVE
01999 NATtONAL NOTARY ASSOCIATION • 8238 Rommel Avo., P.O. Box 7184 . Canoga Potk, CA 91309•7184
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"City"

THE CITY OF SACRAMENTO, a body, corporate
and politic,__Qf the State of Californi
c^ 1C . .

Bv:

By:
Name:
Title:
Appy¢ved as,,to

orm:

^nR.r.rri^
City Attorney

ttUt:

STATE OF CALIFORNIA
) ss.
COUNTY OF SACRAMENTO )
On
t^^^, 1991, before me, the undersigned, a
notary public in and for said state, personally appeared
4 d! . R. 14hffiNp2 and-_-.
----- , personally known
to me (ov

ed..^ me

_

•a

)

to

be the person$ whose name^ 4126-subscribed o the within
^r st ument, and acknowledged to me that -t^^^''e cecuted the same in
authorized capacitiep, and that by
signaturesr on the
instrument the person$, or the entity upon behalf of which the
person$ acted, executed the same.
WITNESS my hand and official seal.

^ ^^•,^.
0i^tu^
i^lvP;t q^iC^

"z'

I

Noteryftublic in and for said State

^ vuw ;

rwTw^,s^ur
xa
: nttu;h ^av arnflv
,.,:+- ti)G•n^^ ^^
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"Macy"

MACY'S CALIFORNIA, INC., a Delaware
corporation, debtor-in-possession
By:

=
me:
Title:

2
=
' Z
^F
^F/ti,!_j^ V'l!'r ^F.Fa^i,tn^%^PrF'i3TFf1^rrl^l^S
^

By:
Name:
Title:

STATE OF NEW YORK
COUNTY OF

y

BB
I SECRETARY

)

IVa-(; AV.)

SS •

On Mm/.'it-L l, 199? , before me, the undersigned, a
^, rsonally appeared
in and for ^a } d t.te
ubii
np t^
f1^/^1^^^"^Yf . Nf1 L/11/^JU and /)/7 '
, personally known
. ^^it^/^7
to me (or proved to me on the basis of satisfactory evidence) to
be the per;ons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same in
their authorized capacities, and that by their signatures on the
instrument the persons, or the entity upon behalf of which the
persons acted, executed the same.
WITNESS my hand and official seal.

u^^;'w,wk
.^^1.^,ya

^^A
61W ^^^
VacW47t CCt. 31, 18

-95750/30IS/H3622-005/09-22-92/nan
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"Weinstock's"

CARTER HAWLEY HALE STORES, INC., a
Delaware CO,P§opPt'
yn
By:
SENtM Vier ppFSjnpNT

By:
Name:
Title:

., i.
_

,4ri --m! •:•+, r .

SECRETARY

STATE OF CALIFORNIA

) ss.
COUNTY OF LOS ANGELES )
On
1992, before me, the undersigned,-a
not r pup^ic in^and for s id stat •, personally appeared
and ^.,^,
personal ly known
to
(or proved to me orr'the basis of satVsfactory evidence) to
be the persons whose names are subscribed to the within
instrument, and acknowledged to me that they executed the same in
their authorized capacities, and that by their signatures on the
instrument the persons, or the entity upon behalf of which the
persons acted, executed the same.

WITNESS my hand and official seal.
^'.
^/!_^_s^?r> ^.t
'^t ^-•
Notary Public in and for said State
OffiCNL'G6^L

DIANE E. NEWSOHE
oranrrueuauuroauu
1.05 ANGELES COUNTY

NY COW. EXV.. NkkE_ E6,1993_ ;
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CONSENT AND JOINDER OF
THE REDEVELOPMENT AGENCY OF THE CTTY OF SACRAMENTO

THE REDEVELOPMENT AGENCY OF THE CITY OF SACRAMENTO
("Agency"), currently record owner of that portion of the City Tract referred to as "Lot U"
in Exhibit
to the preceding Parking, Operation and Maintenance Agreement (the
"Agreement") hereby consents to the City of Sacramento's execution, acknowledgement and
recordation in the Official Records of Sacramento County, California of the within
Agreement and, until such time as said "Lot U' is conveyed by Agency to City, and insofar
as the same relates to said "Lot U," hereby joins in any obligations of City under the
Agreement which constitute covenants running with the land constituting "Lot U."
THE REDEVELOPMENT AGENCY OF THE CITY
OF SACRAMENTO, a body, corporate and politic of
the City gfjacramento
By.

y ^^^ .
Nante• JOHN
'
Title:' Executive Dirdctdr

App;oyEd as toFor•m:

;•^(^ i ^,^.
Agency Counsel' "-

State of California
ss.
County of Sacramento

On October 4. 1993 before me, Joan Roberts. personally appeared JOHN E. MOLIAY,
personally known to me or proved to me on the basis of satisfactory evidence to be the
person whose name is subscribed to the within instrument and acknowledged to me that he
executed the same in his authorized capacity, and that by his signature on the instrument
the person, or the entity upon behalf of which the person acted, executed the instrument
WITNESS my band and official seal.

.............................:
ary Public in and for said County and State

JOAN ROBERTS
y
COMM. A862S87
NOTARY
^
SAGRAidENTOCOUATY,CAUFORHIA
B
;
; My pammaAtpn 9^ynao Apr^ 50. i998
• ... ........................•
or
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CONSENT AND SUBORDINATION OF DEVELQPER'S MORTGAGEE

CANADIAN IMPERIAL BANK OF COMMERCE, as Lender and Agent
for the benefit of Lenders signatory to a Loan and Security
Agreement dated as of November 27, 1991, located at 425 Lexington
Avenue, Sixth Floor, New York, New York 10017, the Beneficiary
under that certain Deed of Trust ("Deed of Trust") from DPA,
L.P., a California limited partnership, dated November 27, 1991,
and recorded in the Official Records of Sacramento County,
California, in Book 91-12-02, Page 155, hereby consents to the
execution and acknowledgement by Developer and recordation in
said Official Records of the within Parking Operation and
Maintenance Agreement ("Agreement") and hereby agrees that the
Deed of Trust shall be subject and subordinate to the Agreement.

CANADIAN IMPERIAL BANK OF
COMMERCE, as Lender and Agent for
the benefit- of L)e nders signatory
to a Loan
d,lS¢curity Agreement
dated as o
emb r 27, 1991
8y:

L40 IT. 41. ke
Name:
Its:

STATE OF California
) as.
COUNTY OF Los.Angeles )
On August 9
, 1993, before me, the undersigned, a notary
public in and for said state, personally appeared
,
Michael J. Kanuka, Authorized Sjygnatnry
personally known to me (or proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) is/are subscribed to the
within instrument, and acknowledged to me that be/she/they executed
the same in hisiher/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the same.
WITNESS my hand and official seal.

zga,-

AM L. MAN"
CoW+. f 939M
Nofay PWBc - CaA(onda

LOS AN6ELE8 COUNTY
^ My Comm. Dom AU618.1995

.
Notary Pub3ic in and forJs aid State
Ana L. Estanga

92-206
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"City"

THE CITY OF SACRAMENTO, a body, corporate
and politic, of the State of Ca1i,.Fornia
'7
By: ,

By:
Name:
Title:
^A p,p-rcped as

o

rm:

City Attorney

STATE OF CALIFORNIA )
) as.
COUNTY OF SACRAMENTO )
On
. 1
, 199^, before me, the undersigned, a
notary publii in and for said state, personally appeared

a me (or

arxd- ---•
-Pr- MA k-A. me an

- ; personally known
Ai,;Aea Qe+ to

be the person# whose name
subscribea o the within
and acknowledqed to me that^ecuted the same in
in
authorized capacities, and that by ^
signature;d on the
instrument the persony, or the entity upon behalf of which the
persan,p acted, executed the same.
WITNESS my hand and official seal.

,.. ^
^'^T:*,{'^
G:`.e^
:.•;:l
u•a'=?^

^

^•z...•a,.c^.c.ti
Ui^1^fLIFl.L$LP.L
^ih`!^ W?j{G

Votary P lic in and for said State

NOTARY ftW.iC•:i_s^^ul

'siCWA.^_ CCti71TY
133n1Y'
^i,^

-94-
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CONSENT AND SUBORD I NATION OF SACpRAA

SACPROP, a California corporation, the Landlord under
that certain Lease dated November 1, 1963 from Sacprop, a
California corporation, to R. H. Macy & Co., Inc., a New York
corporation and predecessor-in-interest to Macy's California,
Inc. ("Macy") as the holder of the Tenant's interest in said
Lease, a short form of which was recorded in the official Records
of Sacramento County,. California, as Book No. 4876, Page 21 and
that certain Lease Amendment dated July 10, 1986 by and between
Sacprop and R. H. Macy & Co., Inc., predecessor-in-interest to
Macy as aforesaid, recorded in the Official Records of Sacramento
County, as Book No. 86-07-14, Page 1175, hereby (i) consents to
the execution and acknowledgement by Macy and recordation in said
Official Records of the within Parking Operation and Maintenance
Agreement (the "Agreement"), and (ii) agrees that its interest in
the Macy Tract shall be subject and subordinate to the terms of
the Agreement.

SACPROP, a California corporation
^,^ ti ^\L_^
r Rr. r .
ame:
Its:
"N
^1,Wv7

By:

'e,._
,
-/nS
L, ^c.,

By :

Name :

-x _

DANA 8 COBB
^^cjl^l QNT CCf^pCTADV

Its:

STATE OF
ss.
COUNTY OF
On 6C. &K / , 199^ before me, the undersigned, a notary
erso^a l y^P e ed
p b1,}q ^I and for said st te

^11i^^
^cT / • IfF^L.^,(^/77v

personally known to me ( or proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) -ir,/are subscribed to the
within instrument, and acknowledged to me that hefsfixe/they executed
the same in h4e7oqre'r/their-authorized capacity(ies), and that by
h-is•f•he•r/their signature(s) on the instrument the person(s), or t`
entity upon behalf of-which the person(s)• acted, executed-the sare.d.

WITNESS-my hand and official seal.
.•,

Lc. ^ ; ^^ . c ^z z lcr,,

Notary Pu lic in and for

id State

tloiary'p*,Xe^ir
^w yak
.`!^p . A^ifda^wYwh' q
Irw Oat. ^YC^ j^►'7^

.9z-206
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CONSENT AND SUBORDINATION
OF SACPROP' S AND MACY' S CALIFORNIA
NC ' S SP COND MORTGAGEE

WILLIAM J. WADE, not individually, but solely in his
capacity as Trustee for the benefit of the Banks and Ten Year
Note Holders (tX17I3i)w as defined under the below referenced Deed of Trusi;) the
Beneficiary under that certain Deed of Trust ("Deed of Trust")
from R. H. MACY & CO., INC., a New York corporation and
predecessor-in-interest to Macy's California, Inc., and SACPROP,
a California corporation, dated July 10, 1986, and recorded in
the Official Records of Sacramento County, California, as Book
86-07-14, Page 1274, hereby consents to the execution and
acknowledgement by Sacprop and recordation in said Official
Records of the within "Consent and Subordination of Sacprop" and
,the execution and acknowledgement by Macy and recordation in said
Official Records of the within Parking Operation and Maintenance
Agreement ("Agreement") and hereby agrees that the Deed of Trust
shall be subject and subordinate to the terms of the Agreement.

WILLIAM J. WADE, not individually,
but solely in his capacity as
Trustee for the benefit of the
Banks and Ten Year Note Holders
4tMvas such terms are defined under the
Deed of Trust

William J. Wade
Attest:
Name:
Its:

STATE OF
COUNTY

OF

s^

)
)

Ss.

,-+49-2-, before me, the undersigned, a notary
On Z&Z^i
public in and or said state, personally appeared
personally known to me ( or pr ed to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) is/are subscribed to the
within instrument, and acknowledged to me that he/she/they executed
the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the same.
WITNESS my hand and official seal.

4otary Public in and for said State
NOTARIAL SEAL
BARBARA A. WHEELER NOTARY PUBLIC
SWIG 0' DGIH%%.10
Date of Appointment: June 20, 1992
My commission expires: Juno 20. 1994

750/3Di5/H3622-005/09-22-42/nan
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CONSENT AND S(JBORDTNATION OF WEINSTOCK, S LANDLORD

FOSTER ASSOCIATES, a Connecticut limited partnership,
the Landlord under that certain Lease ("Lease") from Foster
Associates, a Connecticut limited partnership, to Carter Hawley
Hale Stores, Inc. dated October 1, 1979, a Memorandum of which
was recorded in the Official Records of Sacramento County,
California, as Book No. 79-10-31, Page 2060, hereby consents to
the execution and acknowledgement by Carter Hawley Hale Stores,
Inc., a Delaware corporation, and recordation in said Official
Records of the within Parking Operation and Maintenance Agreement
("Agreement") and hereby agrees that its interest in the
Weinstock's Tract shall be subject and subordinate to the terms
of the Agreement; provided that, following termination or
expiration of the Lease, the landlord thereunder shall be
recognized as, and afforded the protections of, an involuntary
Transferee under the Agreement, and in no event shall there be
any recourse against such Involuntary Transferee except to the
extent of its interest in the Weinstock's Tract.

FOSTER ASSOCIATES, a Connecticut
limited P_4x5Mc-hAp

By:
Name:
Its:

STATE OF

COUNTY OF

a .+

k )

) as.
)

, 1993, before me, the undersigned, a notary
On T,J 1^ ^'t
public in and for said state, personally appeared
,
personally known to me (o proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) is/are subscribed to the
within instrument, and acknowledged to me that he/she/they executed
the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the same.
WITNESS my hand and official seal.

ril^^-^

VA IV1 11

Notary Public in and for said State
VMAN sta
^i ^se of N
Now York
NoYAAY PIfei
No. 31-4961930
Con tQd56l7n Eupfr6S FBbNe^ry 5 1994

750l3015/H3622-005/09-22-92/nan
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CONSENT AND SUBORDINATION OF
THE CALIFORNIA PUBLIC EMPLOYEES'

RETIREMENI . SXSTE

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM, in its
capacity as owner of the fee interest in the land of the
Weinstock's Tract commencing on November 2, 2011 and as
Beneficiary under that certain Deed of Trust ("Deed of Trust")
dated December 1, 1979 from Foster Associates and Torpor
Corporation and recorded in the Official Records of Sacramento
County California, in Book 79-12-27, Page 866, hereby consents to
the execution and acknowledgement by Carter Hawley Hale Stores,
Inc., a Delaware.corporation, and recordation in said Official
Records of the within Parking Operation and Maintenance Agreement
("Agreement") to which this Consent and Subordination is attached
and hereby agrees that its interest in the Weinstock's Tract and
that the Deed of Trust shall be subject and subordinate to the
terms of the Agreement; provided that, following termination or
expiration of the Lease (as such term is defined in the Deed of
Trust), the landlord thereunder shall be recognized as, and
afforded the protections of, an involuntary Transferee under the
Agreement, and in no event shall there be any recourse against
such Involuntary Transferee except to the extent of its interest
in the Weinstock's Tract.

CALIFORNIA PUBLIC EMPLOYEES'

RETIREMENT SYSTIM e
By:

Name:

•,.- "Pr

- n

Its:

STATE OF

)
COUNTY Or 1k1/%A/G79U.-j1 //I

as.

)

before me, _,4y/,/ce L44
a Notary Pu i in an ' or sa d state, persona
personally known to me (or proved
appeared
to me on the sis of satisfactory evidence) to be the person
subscribed to _tWe within instrument and
whose name
acknowledged to me that he executed the same in his authorized
capacity, and that by his signature on the instrument the person,
or the entity upon behalf of which the person acted, executed the
instrument.
WITNESS my hand and official seal.

Nota y ubtic in a

750/3DIS/H3622-005/09-22-92/nan
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=I IT A - PART I

All the land referred to in this description is located in the State
of California, County of Sacramento, City of Sacramento, and is
particularly described below.

Developer Pro2eXtY

PARCEL NO. 1:

That portion of "K" and 6th Streets in the City of Sacramento,
County of Sacramento, State of California according to the
official plat recorded in Book 1 of Maps. Map No. 3 records
of said County, below elevation 0.00 feet and above the plane
formed by the top of the upper level ceiling slab of the
subterranean parking structure at approximately elevation
29.00 feet ( more or less), described as follows:
Beginning at the intersection of the Northerly line of "K"
Street, 80 feet in width, and the Westerly line of 7th Street
80 feet in width; thence North 71 deg. 30117" West 360.76 feet
along said Northerly line of "K" Street to a point on the
centerline of 6th Street: thence South 18 dog. 27'12" West
40.0 feet along said centerline of 6th Street to a point on
the centerline of "K" Street; thence South 18 dog. 29'28" west
23.33 feet along said centerline of 6th Street to a point on
the Southerly line of said •K" Street, said point also being
at the Northwest corner of Parcel v-5 of that certain parcel
map entitled 'Portion of blocks bounded by Sth, 7th, J and L
Streets", recorded in the office of the Sacramento County
Recorder on July 29, 1970, in Book 3 of Parcel Maps, at page
24; thence along the Northerly and portion of the Easterly
boundary of said Parcel V-S the following four (4) courses;
South 71 dog. 30132' East 5.06 feet, 2. North 18 deg.
i.
29'28" East 1.00 foot, 3. South 71 deg. 30'320 East 14.83
feet and 4. South 18 deg. 29'28" West 74.00 feet; thence
South 71 deg. 30'17" East 20.11 feet to the Easterly line of
said 6th Street: thence North 18 deg. 29128" East 56.33 feet
along said Easterly line of 6th Street to a point on the
Southerly line of said 'K" Street; thence South 71 deg. 30'17"
East 221.77 feet along said Southerly line of "K" Street to
the beginning of a tangent curve concave Northerly having a
radius of 38.50 feet, said point of curvature bears South 71
dog. 30'17" East 1.10 feet from the Northeast corner of the
west 3/4 of Lot 3 of said block; thence Northerly 61.98 feet
along said curve through a central angle of 92 deg. 13'58' to
a point on the centerline of "K" Street; thence South 71 deg.
30'17' East 60.47 feet along said centerline of "K" Street to
a point on the Southerly prolongation of the Westerly line of
said 7th Street; thence North 18 deg. 31'83" test 40.00 feet
along said Southerly prolongation of the Westerly line of 7th
Street to the point of-beginning.
PARCEL NO. 2:

That portion of block bounded by J and K Streets, 4th and Sth
Streets in the City of Sacramento, County of Sacramento, State
of California according to the official map or plan of said
City together with a portion of Parcel B as shown on plat of
"Portion of Block Bounded by 3rd - 5th, J i L Streets"
recorded in Book 35 of Parcel Maps, Map No. 34, records of
said County, below elevation 0.00 feet and above the plane
formed by the top of the upper level ceiling slab of the
subterranean parking structure at approximately elevation
29.00 feet (more or less), described as follows:
92-206
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Beginning at the most Easterly corner of said Parcel B, said
point being on the westerly line of 5th Street as shown on
said map; thence North 71 deg. 30'59' West 110.38 feet along
a portion of the Northerly line of said Parcel 8 to the
westerly line of the land described in the deed recorded in
Book 83-12-30 Page 2602 of official Records; thence North 18
deg. 28'58" East 72.75 feet along the last mentioned westerly
line; thence North 71 deg. 30'24" West 227.28 feet to a point
on a line 24.00 feet East of and parallel with the centerline
of 4th Street- thence South 18 dog. 28'070 West 50.54 feet
along said parallel line; thence North 71 deg. 31'53" West
11.37 feet; thence South 07 deg. 59'36' West 22.63 feet to a
point on said Northerly line of Parcel B; thence South 71 deg.
30'59" East 7.26 feet along a portion of said Northerly line
of Parcel 8 to a point on a line 24.00 feet East of and
parallel with the centerline of 4th Street; thence South 18
deg. 28'07" West 59.12 feet along the lost mentioned parallel
line: thence North 71 deg. 31153" West 9.00 feet to a point
on a line 15.00 feet East of and parallel with the centerline
of 4th Street; thence South 18 deg. 28'070 West 99.58 feet
along the last mentioned parallel line; thence North 71 deg.
31153" West 8.00 feet to a point on a line 7.00 feet East of
and parallel with the centerline of 4th Street; thenCb South
18 deg. 28'07" West 46.25 feet along the last mentioned
parallel line; thence South 26 deg. 31'53" East 30.14 feet to
a point on the westerly prolongation of the Northerly boundary
of the land described in the deed recorded in Book 4450 Page
349 of Official Records; thence South 71 dog. 37108" East
333.26 feet along the last mentioned westerly prolongation and
'Northerly boundary to a point on said westerly line of 5th
Street; thence North 18 deg. 29117" East 225.66 feet along
said westerly line of 5th Street to the point of beginning.

The above described land is including the reciprocal right of
structural support.
The above referenced elevations are based upon the City of
Sacramento Bench Mark No. 52E2-2, elevation 29.283 feet.

PARCEL NO. 5:
A Leasehold Estate in and to the following described property:
All that certain property and space contained within Parcel
No. 1, as said Parcel is shown on that certain amended Parcel
Map entitled "Portion of Block bounded by 5th Street, 6th
Street, "K" Street and "L" Street and Portion of 5th Street,
as said blocks and Streets are shown on that certain Record
of Survey entitled 'Certain Blocks in Area Bounded by rJ" and
"N" Streets, 2nd and 8th Streets, City of Sacramento',
recorded in Book 18 of Surveys, Map No. 2, Sacramento County
Records, said Amended Parcel Map being recorded June 19, 1967,
in the office of the Recorder of Sacramento County in Book 1
of Parcel Maps, at page 55.

PARCEL NO. 8:

All that certain space contained within a portion of 5th
Street between 'J" and "L" Streets in the City of Sacramento,
County of Sacramento, State of California according to the
official map or plan of said City, described as follows:
Beginning at the Northwest corner of Parcel No. 1 of that
certain amended parcel map entitled "Portion of Block sounded
by 5th Street, 6th Street, K Street and T. Street and a Portion
of 5th Street and K Street as Said Blocks and Streets are

EXHIBIT A -PART I
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Shown on That Certain Record of Survey Entitled "Certain
Blocks in That Area Bounded by J and N Streets, 2nd and 8th
Streets, City of Sacramento", recorded in Book 18 of Surveys,
Map No. 2, Sacramento County Records", said amended parcel map
recorded on June 19, 1967 in the office of the Sacramento
County Recorder in Book 1 of Parcel Maps, at Page 55; thence
South 18 deg. .2928" West 135.69 feet along the Westerly
boundary of said Parcel No. 1; thence South 71 deg. 30'32"
East 74.37 feet along the Southerly boundary of said Parcel
No. 1 to a point on the Easterly line of 5th Street; thence
South 26 deg. 29'28^ West 26.59 feet along said Easterly line
of 5th Street; thence North 71 deg. 30'32" West 64.02 feet to
the Westerly line of said Sth Street; thence North 18 deg.
29'40" East 161.97 feet along said Westerly line of 5th Street
to a point on the Southerly line of "K" Street; thence North
18 deg. 29'17" East 174.00 feet along said Westerly line of
5th Street; thence South 71 deg. 30'32" East 84.02 feet to a
point on the Easterly line of said 5th Street; thence South
18 deg. 29'28" West 171.68 feet along said Easterly line of
5th Street to a point on the Northerly boundary of said Parcel
No. lr thence North 71 deg. 30'32" West 74.37 feet along said
Northerly boundary of said Parcel No. 1 to the point of
beginning.

Bounded vertically on the lower limit by a plane formed by the
top of the beams supporting the deck of the existing underpass
and the proposed underpass extension and on the upper limit
by a plane at elevation 59.96 feet.
PARCEL NO. 9:
Beginning at the Northeast corner of said Parcel No. 1 of that
certain amended parcel map described in Parcel NO. 8 above;
thence South 18 deg. 29'28" West 135.69 feet along said
Easterly boundary of said Parcel No. 1 to the Southerly
boundary of said Parcel No. 1; thence North 71 deg. 30'32'
West 4.30 feet along said Southerly boundary of said Parcel
No. 1 to a point on the Easterly line of 5th Street; thence
South 18 deg. 29'28" West 28.59 feet along said Easterly line
of 5th Street; thence North 71 deg. 30'32" West 84.02 feet to
a point on the Westerly line of said 5th Street; thence North
18 deg. 29'40" East 161.97 feet along said Westerly line of
5th Street to a point on the Southerly line of "K" Street;
thence North 18 deg. 29'17' East 174.00 feet along said
Westerly line of 5th Street; thence South 71 deg. 30'32' East
84.02 feet to a point on the Easterly line of said 5th Street;
thence South 18 deg. 29'26' West 171.68 feet along said
Easterly line of 5th Street to a point on the Northerly
boundary of said Parcel No. 1; thence South 71 deg. 30'32"
east 4.30 feet along said Northerly boundary of said Parcel
No. 1 to the point of beginning.
Bounded vertically above elevation 59.96 feet and below
elevation 95.00 feet.

PARCEL NO. 12:

'Parcel V-1, as shown on the "Parcel Map Portion of Blocks
bounded by 5th, 7th, J and L Streets", filed for record in the
office of the Sacramento County Recorder on July 29, 1970, in
Book 3 of Parcel Maps, at page 24.
EXCEPTING THEREFROM any portion of said property lying within
Parcel 0, as said Parcel is shown on the above referred to
Parcel Map.
ALSO EXCEPTING THEREFROM all that certain parking structure
without
related
(Including,
thereto
improvements
and
limitations, all piles, pile caps, foundations, footing and
structural elements thereof) lying within and beneath said
Parcel G.
EXHIBIT A- PART 2
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PARCEL NO 13:

Parcels U-2, U-4, U-S, A-2 and A-4, as shown on the 'Parcel
Map Portion of Blocks bounded by Sth, 7th, J and L Streets',
filed' for record in the office of the Sacramento County
Recorder on July 29, 1970, in Book 3 of Parcel maps, at page
24.
TOGETHER WITH all right title and interest, it any, in and to
Parcels M-1 and M-2, as shown on the 'Parcel Map Portion of
Blocks Bounded by 5th, 7th, J and L Streets', tiled for record
in the office of the Sacramento County Recorder on July 29,
1970 in Book 3 of Parcel Maps, at Pape 24.

EXCEPTING THEREFROM any portion of said property lying within
Parcels G. E-1 and E-2, as said Parcels are shown on the above
referred to Parcel Map.
ALSO EXCEPTING THEREFROM all
and
improvements
related
limitation, all piles, Pilo
structural elements thereof)
Parcels G, E-1 and E-2.

that certain parking structure
(including,
thereto
without
caps, foundations, tooting and
lying within- and beneath said

PARCEL NO. 14:
Parcel U-3, as shown on the 'Parcel Map Portion of Blocks
bounded by Sth, 7th, J and L Streets', tiled,for record in the
office of the Sacramento County Recorder on July 29, 1970. in
Book 3 of Parcel Maps, at page 24.

EXCEPTING THEREFROM any portion of said property lying within
Parcel G, as said Parcel is shown on the above referred to
Parcel Map.
ALSO EXCEPTING THEREFROM all that certain parking structure
and
improvements
related
thereto
(including,
without
limitations, all piles, pile caps, foundations, tooting and
structural elements thereof) lying within and beneath said
Parcel G.

PARCEL NO. 17:
Parcels 1, 4 and 5, as shown on the Parcel Map entitled -A
Portion of the block bounded by J. X. 6th & 7th Streets as
shown on 10 R.S.2', filed for record in Book 65 of Parcel
maps, at page 41, records of Sacramento County.

DEI1ELOpER LEASEHOLD PARCEL at *1I119T0MS
THOSE PORTIONS OF PARCELS R-1? 7-1 AND F-2 OF THAT CERTAIN PARCEL
MAP ENTITLED "LOTS 1, 2, 6, 7, 8, THE WEST 3/4 OF LOT 3 AND THE
NORTH 20.00 FEET OF LOT 5 OF THE BLOCK BOUNDED by K STREET 11ALL,
L STREET, 6TH AND 7TH STREETS" IN THE CITY OF SACRAltENTO, COUNTY
OF SACRAMENTO, STATE OF CALIFORNIA RECORDED ON MARCH 21, 1980 IN
THE OFFICE OF THE COUNTY RECORDER IN BOOK 56 OF PARCEL IiAPS, AT
PAGE 15, BOUNDED VERTICALLY ON THE LOWER LIMIT BY A PLANE REPRE-SENTI27G THE FINISHED SURFACE AT THE SECOND LEVEL AND ON THE UPPER
LIMIT BY A PLANE REPRESENTING THE FINISHED SURFACE AT THE THIRD
LEVEL OF THE WEINSTOCKS STRUCTURE, DESCRIBED AS FOLLOWS:

92-206
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BEGINNING AT THE MOST NORTHERLY CORNER OF PARCEL F-1 OF SAID
PARCEL MAP DESCRIBED ABOVE, SAID POINT ALSO DIEING AT THE
INTERSECTION OF THE SOUTHERLY LINE OF FORMER X STREET, 80 FEET IN
WIDTH, AND THE EASTERLY LINE OF FORMER 6TH STREET, 80 FEET IN
WIDTHi THENCE FROM SAID POINT OF BEGINNING SOUTH 71' 30' 17" EAST
195.10 FEET ALONG A PORTION OF THE NORTHERLY BOUNDARY OF SAID
PARCEL F-i AND THE SOUTHERLY LINE OF FORMER E STREET; THENCE
SOUTH 18' 29' 28" WEST 47.55 FEET; THENCE NORTH 71' 30' 32" WEST
71.58 FEET; THENCE NORTH 18' 29' 28" EAST 23.17 FEETi THENCE
NORTH 71' 30' 32" WEST 9.25 FEETi THENCE NORTH 18' 29' 28" EAST
8.75 FEET; THENCE NORTH 71' 30' 32" WEST 24.00 FZETt THENCE
SOUTH 18' 29' 28" WEST 8.75 FEETI THENCE NORTH 71' 30' 32" WEST
9.25 FEET; THENCE SOUTH 18' 29' 28" WEST 23.17 FEET; THENCE
NORTH 71' 30' 32" REST 50.75 FEET; THENCE SOUTH 18' 29' 28" WEST.
THENCE NORTH 71' 30' 32" WEST 30.27 FEET TO A POINT ON
6.67 FEET;
THE WESTERLY BOUNDARY OF PARCEL F-2 OF SAID PARCEL MAP, SAID
POINT ALSO BEING ON THE EASTERLY LINE OF SAID FORMER 6TH STREE•Ti
THENCE NORM 18' 29' 28" EAST 54.23 FEET ALONG A PORTION OF SAID
WESTERLY BOUNDARY OF-PARCEL F-2 AND EASTERLY LINE OF FORMER 6TH
STREET TO THE POINT OF BEGINNING.
CONTAINING AN AREA OF 0.19 ACRE, MORE OR L$SS.
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EXHIBIT A - PART II
City Tract

The land referred to in this description is in the State
of California, County of Sacramento, City of Sacramento, and is
described as follows:

LOT K:
PARCELS G, E-1, E-2, R-1, R-2, R-3 and U-6, AS SAID PARCELS ARE
SHOWN ON THAT CERTAIN PARCEL MAP ENTITLED "PORTION OF BLOCKS
BOUNDED BY 5TH, 7TH, J AND L STREETS', RECORDED IN BOOK 3 OF
PARCEL MAPS AT PAGE 24, RECORDS OF S?6li DIEGO COUNTY.
TOGETHER WITH ALL THAT CERTAIN PARKING STRUCTURE AND IMPROVEMENTS
RELATED THERETO (INCLUDING, WITHOUT LIMITATION, ALL PILES, PILE
CAPS, FOUNDATIONS, FOOTINGS AND STRUCTURAL ELEMENTS THEREOF)
LYING WITHIN AND BENEATH SAID PARCELS.
TOGETHER WITH AND SUBJECT TO ALL THOSE CERTAIN EASEMENTS,
COVENANTS AND AGREEMENTS AS SET FORTH IN THE 'AGRE0IEb1T AND
GRANTS OF EASEMENTS', RECORDED IN BOOK 71-03-16 AT PAGE 305 AT
THE OFFICE OF THE COUNTY RECORDER OF SACRAMENTO COUNTY.
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S

PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL

NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER

006-0087-033-0000
006-0087-038-0000
006-0087-039-0000
006-0087-040-0000
006-0087-041-0000
006-0087-035-0002
006-0087-036-0001
006-0087-036-0002
006-0087-036-0003
006-0087-037-0002

PARCELS G-1 AND G-4, AS SHOWN ON THAT CERTAIN PARCEL MAP OF LOTS
1, 2, 6, 7 AND 8, THE WEST 3/4 OF LOT 3 AND THE NORTH 20.00 FEET
OF LOT 5, OF THE BLOCK BOUNDED BY K STREET MALL, L STREET, 6TH
AND 7TH STREETS IN THE CITY OF SACRAMENTO, STATE OF CALIFORNIA AS
SAID MAP WAS FILED IN THE OFFICE OF THE RECORDER OF THE COUNTY OF
SACRAMENTO ON MARCH 21, 1980, BOOK 56 OF PARCEL MAPS, MAP NO. 15.
PARCELS 2 AND 3, AS SHOWN ON THE PARCEL MAP ENTITLED 'A PORTION
OF THE BLOCK BOUNDED BY J, K, 6TH S 7TH STREETS AS SHOWN ON 18
R.S.2', FILED FOR RECORD IN BOOK 65 OF PARCEL MAPS, AT PAGE 41,
RECORDS OF SACRAMENTO COUNTY.

LOT G :
ALL THAT PORTION OF PARCEL B, AS SHOWN ON THAT CERTAIN PARCEL MAP
RECORDED IN THE OFFICE OF THE RECORDER OF SACRAMENTO COUNTY IN
BOOK 35 OF PARCEL MAPS, AT PAGE 34, DESCRIBED AS FOLLOWS:

Beginning at the most Southerly corner of said Parcel B; thence
from said point of beginning along the bosundarg of said Parcel 8
the following six (6) courses:
( 1) North 71 dog. 35'22" West
391.02 feet, ( 2) North 18 deg. 28135' East 445.27 feet, ( 3) South
71 deg. 37'09' East 320.96 feet, ( 4) North 18 deg. 28'07" East
137.32 feet, ( 5) South 71 dog. 36'35" East 40.00 feet, and (6)
South 71 dog. 30'59" East 24.00 feet; thence Soup - adeg . 26'070
West 59.12 feet; thence North 71 dog. 31' 53"*-V.00 feet; thence
South 18 deg. 28'07" West 99.58 feet; thence North 71 deg. 31'53"
west 8.00 feet; thence South 18 deg. 28'070 West 46.25 feet; thence
South 26 deg. 31'53' East 30.14 feet; thence South 71 dog. 37'OB'
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East 1.69 feet to said boundary of Parcel B; thence along said
boundary South 18 deg. 28'06" West 356.47 feet to the point of
beginning.

A PORTION OF ASSESSOR'S PARCEL NUMBER 006-0081-042-0000.
LOT U
THAT PORTION OF BLOCK BOUNDED BY J AND 1C STREETS, 4TH AND STH
STREETS IN THE CITY OF SACRAl1ENTO1 COUNTY OF SACRAMENTO, STATE OF
CALIFORNIA ACCORDING TO THE OFFICIAL MAP OR PLAN OF SAID CITY
TOGETHER WITH A PORTION OF PARCEL B AS SHOWN ON PLAT OF "PORTION
OF BLOCK BOUNDED BY 3RD - liTB , J & L STREETS" RECORDED IN BOOK
35 OF PARCEL MAPS, MAP NO. 34, RECORDS OF SAID COUNTY, ABOVE
ELEVATION 0.00 FEET AND BELOW THE PLANE FORMED BY THZ TOP OF THE
UPPER LEVEL CEILING SLAB OF THE SUBTERRANEAN PARKING STRUCTURE AT
APPROXIMATELY ELEVATION 29.00 FEET, DESCRIBED AS FOLLOWS:
BEGINNING AT THE MOST EASTERLY CORNER OP SAID PARCEL 8, SAID
POINT BEING ON THE WESTERLY LINE OF 5TH STREET AS SHOWN ON SAID
MAPi THENCE NORTH 71' 30' 59" WEST 110.38 FEET ALONG A PORTION OF
THE NORTHERLY LINE OF SAID PARCEL 8 TO THE WESTERLY LINE OF THE
LAND DESCRIBED IN THE DEED RECORDED IN BOOK 83-12-30 PAGE 2602 OF
OFFICIAL RECORDS; THENCE NORTH 18' 28' 58" EAST 72.75 PEET ALONG
THE LAST MENTIONED WESTERLY LINE1 THENCE NORTH 71' 30' 24" WEST
227.28 FEET TO A POINT ON A LINE 24.00 FEET EAST OF AND PARALLEL
WITH THE CENTERLINE OF 4TH STREET;• THENCE SOUTH 18* 281 070 WEST
50.54 FEET ALONG SAID PARALLEL LINE; THENCE NORTH 71• 31' 53" WEST
11.37 FEET; THENCE SOUTH 07' 59' 36" WEST 22.63 FEET TO A POINT ON
SAID NORTHERLY LINE OF PARCEL B; THENCE SOUTH 71' 30' 59" EAST
7.26 FEET ALONG A PORTION OF SAID NORTHERLY LINE OF PARCEL B To A
POINT ON A LINE 24.00 FEET EAST OF AND PARALLEL WITH THE CENTERLINE OF 4TH STREET; THENCE SOUTH 18' 28' 07" WEST 59.12 FEET ALONG
THE LAST MENTIONED PARALLEL LINE; THENCE NORTH 71' 31' 53" WEST
9.00 FEET TO A POINT ON A LINE 15.00 FEET EAST OF AND PARALLEL
WITH THE CENTERLINE OF 4TH STREET; THENCE SOUTH 18' 28' 07" WEST
99.58 FEET ALONG THE LAST MENTIONED PARALLEL LIKE; THENCE NORTH
71' 31' 53" WEST 8.00 FEET TO A POINT ON A LINE 7.00 FEET EAST OF
AND PARALLEL WITH THE CENTERLINE OF 4TH STREET; THENCE SOUTH 181
28' 07" WEST 46.25 FEET ALONG THE LAST MENTIONED PARALLEL LINE;
THENCE SOUTH 260 31' 53" EAST 30.14 FEET TO A POINT ON THE WESTERLY PROLONGATION OF THE NORTHERLY BOUNDARY OF THE LAND DESCRIBED
IN THE DEED RECORDED IN BOOK 4450 PAGE 349 OF OFFICIAL RECORDS;
THENCE SOUTH 71' 37' 08" EAST 333.26 FEET ALONG THE LAST MENTIONED
WESTERLY PROLONGATION AND NORTHERLY BOUNDARY TO A POINT ON SAID
WESTERLY LINE OF 5TH STREET; THENCE NORTH 18• 29' 17" EAST 225.66
FEET ALONG SAID WESTERLY LINE OF 5TH STREET TO THE POINT OF
BEGINNING.
CONTAINING AN AREA OF 2.18 ACRES, MORE OR LESS.
THE ABOVE DESCRIBED LAND IS INCLUDING THE RECIPROCAL RIGHT OF
STRUCIVRAI. SUPPORT.
THE ABOVE REFERENCED ELEVATIONS ARE BASED UPON THE CITY OF SACRAMENTO BENCH MARX NO. 5182-2. ELEVATION 29.283 PEET.
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EXHIBIT A - PART III

Macv Tract

The land referred to in this description is in the State
of California, County of Sacramento, City of Sacramento, and is
described as follows:

All that real property lying in or about the block bounded by K.
L, 4th and 5th Streets, according to the official Map of Plat of
the City of Sacramento, and as specifically shown on that Record
of Survey entitled "Certain Blocks in Area bounded by J and P
Streets, 3rd and 8th Streets, City of Sacramento", recorded in the
office of the Recorder of Sacramento County, in Book 13 of Surveys,
map No. 18, more particularly described as follows:
BEGINNING at the point of intersection of the northerly line of
said L Street with the westerly line of said 5th Street, said point
of beginning is further described as being located North 18 degrees
29'20" East 40.00 feet and North 71 degrees 37'21" West 40.00 feiet
from an aluminum disc set in concrete stamped L.S. 2651-1958, said
monument marking the point of intersection of the center line of
said L Street with the center line of said 5th Street; thence from
said point of beginning along the westerly line of said 5th street,
North 18 degrees 29'20" East 356.23 feet; thence along a line
parallel to and 15.00 feet northerly from the southerly line of
said K Street North 71 degrees 36157* West 332.44 feet; thence
along a line parallel to and 10.00 feet westerly from the easterly
line of said 4th Street South 18 degrees 28'20" West 356.27 feet
to the westerly projection of the Northerly line of said L Street;
thence along the Westerly projection of and the northerly line of
said L Street, South 71 degrees 37'21" East 331.34 feet to the
point of beginning.
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EXHIBITA - PART IV
Weinstock's Tract

The land referred to in this description is in the State
of California, County of Sacramento, City of Sacramento, and is
described as follows:.
PARCEL NO. 1:

Lot 1, the West 1/4 of Lot 2, and Lots 6, 7 and 8, in the block,
bounded by 6th and 7th, "K" and "L" Streets of the City of
Sacramento, according to the official plat thereof.
Together with the North 1/2 of the alley in the block bounded by
6th and 7th, "K" and "L" Streets of the City of Sacramento,
according to the official plat thereof, lying between the East line
of said 6th Street and the Southerly production of the East line
of the West 1/4 of Lot 2 in said block, and the South-1/2 of the
alley in the block bounded by 6th and 7th, "K" and "L" Streets of
the City of Sacramento, according to the official plat thereof,
lying between the East line of said 6th Street and the Northerly
production of the East line of Lot 6 in said block.
PARCEL No. 2:
The East 3/4 of Lot 2 and the West 3/4 of Lot 3, in the block
bounded by 6th and 7th, "K" and "L" Streets of the City of
Sacramento, according to the official plat thereof.
Together with the North 1/2 of -the alley in the block bounded by
6th and 7th, "K" and "L" Streets of the City of Sacramento,
according to the official plat thereof, lying between the Southerly
production of West line of the test 3/4 of Lot 2 and the Southerly
production of the East line of the West 3/4 of Lot 3 in said block.
PARCEL NO. 3:
The North 20.00 feet of Lot 5 in the block bounded by 6th and 7th,
"K" and "L" Streets of the City of Sacramento, according to the
official plat thereof.
Excepting therefrom the following described Parcels "A," "B" and:"C:"

Parcel "A"
All that certain real property situate in the City of Sacramento,
California, described as follows: Parcel G- i
All that portion of the Block bounded by 6th and 7th, "K" and "L"
Streets of the City of Sacramento; the official plat of which is
recorded in Book 1 of lsaps, Map No. 3, County of Sacramento,
California, more particularly-..described as follows:
All that portion of said Block, lying between two horizontal
planes, the upper of which having an elevation of-.29.49 feet, and
the lower of which having an elevation of 19.67 feet, as said
elevations are referred to abrass disc set in concrete on top of
the North and of a concrete wall located at the Southeast corner
of 5th and "J" Streets marked "City of Sacramento, elevation 28.28,
February, 1970", more particularly described as follows:
Beginning at a point on the West line of Lot 8 of said block, from
which the Southwest corner thereof beers South 18 degrees 29'30"
West 16.78 feet, and running thence along the East line of 6th
Street, North 18 degrees 29'30" -East 232.84 feet, to-the Northwest
corner of Lot 1 of said Block; thence along the South line of "K"
Street South 71 degrees 29'30" East 220.67 feet, to the Northeast
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corner of the West 3/4 of Lot 3 of said Block; thence along the
East line of the West 3/4 of said` Lot 3, and the Southerly
productions thereof, South 18 degrees 29'S1" West 180.25 feet, to
a point on the North line. of Lot 6 of said-.Block; theme along the
North line of said Lot 6, South 71 degrees 31'17" Bast 0:06 feet,
to a point from which the Northeast corner of said Lot 6 bears
South 71 degrees 31117' East 20.00 feet, theme South 18 degrees
29'40" West 126.17 feet; thence South 71 degrees 33'00" East 10.50
feet; thence South 18 degrees 27'00"-Nest 34.00 feet, to a point
on the Southerly face of the building sited within portions of
Lots 1, 2, 3, 6, 7 and 8 of said Block, from which point the
Southeast corner of said Lot 6 bears South 71 degrees 33'00' East
9.46 feet and South 18 degrees 29'53" West 0.07 feet; thence along
the Southerly face of said building, North 71 degrees 33'00" West
27.00 feet; thence North 18 degrees 27100' Beat 16.71 feet; thence
North 71 degrees 33'00" West 88.09 feets thence North 18 degrees
27'00" East 2.22 'feet; thence North 71 degrees 33'00" West 2.67
feet; thence North 18 degrees 27'0" East 23.28 feet; thence North
71 degrees 33'00" West-22-.38 feet; thence South 18 degrees 27'00"
West 23.34 feet; thence North 71 degrees 33'00" West 2.65 feet;l
thence South 18 degrees 27'00" West 2.20 feet; thence North 71
degrees 27'30" West 88.43 feet, to the point of beginning:
Excepting therefrom-the following described parcel:
Beginning at point on the North line of Lot 6 of said Slodc, from
which the Northeast corner thereof -bears South 71 degrees 31'17"
East 20.00 feet, said point of beginning having an elevation 29.09
feet, and running thence horizontally South 18 degrees 29'40" West
119.17 feet, to a point on the Northerly face of the loading dock
of the building sited within portions of-Lots 1, 2, 3,...6, 7 and 8
of said Block; thence horizontally along the Northerly face of said
loading dock, the Easterly face of said building, and the Southerly
face of the portion of- said building - lying within Lot -3 of said
Block and lying below elevation 29.09 feet, the following three (3)
( 1) North .71 degrees 33' 00"_._West 16.47
courses and distances:_
feet, ( 2) North 18 degrees 27'00" East 172.99 feet and (3) South
71 degrees 33'00" East 16.55 feet, to a point on the East line of
the West 3/4 of Lot 3 of said Block; thence horizontally along the
East line of the West 3/4 of said Lot 3, South 18 degrees 29'51"
West 53.82 feet, to a point on the North line of said Lot 6" thence
horizontally along the North line of said Lot 6, South 71 degrees
31'17" East 0.06 feet, to the point of beginning; thence vertically
downward 9.42 feet, to a point having an elevation of 19.67 feet;
thence horizontally South •18 degrees 291400 West 19.17 feet; -thence
along an inclined plane, rising Southwesterly with a zenith
distance of 84 degrees-44'00" Souxh.W-degreas 29'40'...West 60.25
feet measured along said inclined plans (horizontal distance 60.00 feet) to an-elevation of 25.-20 feet;-thence along an inclined
plane, rising Southwesterly with a zenith distance of 89 degrees
34'15", South 18 degrees 29.40" West 40.00 feet measured along said
inclined plane ( horizontal distance n 40 feet) to an elevation of
25.50 feet on the Northerly face of said loading dock; 'theme
horizontally along the Northerly face of said loading dock, North
71 degrees 331000 West 16:47 feet, to a point on the Easterly face
of said building; thence along the Easterly face of said building
the following three ( 3) courses and distances: "(1) along an
inclined piatm, falling Northeasterly with a zenith distance of 90
degrees 25'45",- North 18-degrees 27!-00' Bast 40.00 feet measured
along said inclined plane ( horizontal distance - 40.00 feet) to an
elevation of 25.20 feet, ( 2) along an inclined plans, falling
Northeasterly With a- zenith distance -of 90 degrees 16'00", North
18 degrees 27100" East 60.25 feet measured along said inclined
plane ( horizontal distance n 60.00 feet) North 18 degrees 27'00"
East 72.99 feet, to a point on the Southerly face of said building
lying below elevation of 29.98 feet; thence horizontally along said
Southerly face South ' 71- degrees -33' 00" -East - 16.55 feet, to a point
of the East line of the West 3/4 of Lot 3 of said Block; thence
horizontally along the East line--of the West 3/4 of said Lot 3,
South 18 degrees 29'51" West 53.82 feet, to a point on the North
line of Lot 6 of said Block; thence horizontally along the North
line of said:=LOV-6 South 71 degrees 31'17" East - 0:06~ feet, to a
point from which the Northeast-corner of said Lot 6 bears South 71
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degrees 31'17" East 20.00 feet, at an elevation of 19.67 feet;
thence vertically upward 9.42 feet to the point of beginning.
Parcel "8"
All that certain real property situate in the City of Sacramento,
California, described as foliowsi C-4
All that portion of the eiock bounded by 6tb and 9th, 'K" and "L"
Streets of the City of Sacramento, the official plat of which is
recorded in Book i of Maps, Map No. 3, County of Sacramento,
California, more particularly described as follows:
A11 that portion of said Block, lying between two horizontal
planes, the upper of which having an elevation of 19.67 feet, and
the lower of which having an elevation of 0.00 feet, as said
elevations are referred to a brass disc set in concrete on top of
the North end of a concrete wall located at the Southeast corner
of 5th and 030 Streets marked "City of Sacramento, elevation 28.28,
February, 1970", more particularly described as follows:
Beginning at the Northwest corner of Lot 1 of said Block, and
running thence along the South line of "K" Street, South 71 degrees
29'30" test 220.67 feet, to the Northeast corner of the West 3/4
of Lot 3 of said Block; thence along the East line of the West 3/4
of said Lot 3, and the Southerly productions thereof, South 18
degrees 29'51" West 180.25 feet, to a point on the North line of
Lot 6 of said Block, thence along the North line of said Lot 6,
South 71 degrees 31'17" Bast 0.06 feet, to a point from which the
Northeast corner of said Lot 6 bears South 71 degrees 31'17" East
20.00 feett thence South 18 degrees 29'40" West 126.27 feet; thence
South 71 degrees 33'00" test 10.S0 feet; thence South 18 degrees
27'00" West 34.00 feet; thence South 71 degrees 33'00" East 9.46
feet, to a point on the East line of Lot 6 of said Block; thence
along the East line of said Lot 6, South 18 degrees 29'53" West
0.07 feet, to the Southeast corner thereof; thence along the North
line of "L" Street, North 71 degrees 33'00" West 240.69 feet, to
the Southwest corner of Lot 8 of said Block; thence along the East
line of 6th Street, North 18 degrees 29'30" East 340.72 feet, to
the point of beginning.
Parcel OC"
THOSE PORTIONS OF PARCELS M-1, F-1 AND E-1 Of THAT CERTAIN PARCEL
MAP ENTITLED "LOTS 1, 2, 6, 7, 8, THE WEST 3/4 OF LOT 3 AND THE
NORTH 20.00 PEST OF LOT 5 OF THE BLOCK BOUNDED BY 9 STREET MALL,
L STREET, 6TH AND 7TH STREETS" IN TAE CITY OF SACRAMRM, COUNTY
OF SACRAMENTO, STATE OF CALIFORNIA RECORDED ON 1lARCH 21, 1980 IN
THE OFFICE OF THE COVNTY RECORDER in BOOK 56 OF PARCEL MAPS, AT
PAGE 15, BOUNDED VERTICALLY ON THE LONER LIMIT BY A PLANE REPRESENTING THE FINISHED SURFACE AT TAE SECOND LEVEL AND ON THE UPPER
LIMIT BY A PLANE REPRESENTING THE FINISHED SURPACS &T THE THIRD
LEVEL OF TME MEINSTOClfB STRUCTURE, DESCRIBED AS FOLLOpSs
BEGINNING AT TAE MOST NORTRMY CORNER OF PARCEL F-1 OF SAID
PARCEL MAP DESCRIBED ADM, SAID POINT ALOO BRING AT TIM
INTERSECTION OF TUB SOUTHERLY LINE OF FOR11Elt R STREET, Be FEET IN
MIDTH, AND THE EASTERLY LINE OF FORMER 6TK 8TR8ET• 80 FEET IN
11IDTH7 THENCE PROM SAID POINT OF BEGINNING SOUTH 71' 30' 17* EAST
195.10 FEET ALONG A PORTION OF THE NORTHERLY BOUNDARY OF SAID
PARCEL F-1 AND THE SOUTHERLY LINE OF FORMER Q BTREETO THENCE
SOUTH 18' 29' 28" WEST 47.55 FEETi THENCE WORTH 71• 301 3=' WEST
71.58 FEETi THENCE NORTH Ie' 29' 28" EAST 23.17 FEETJ THENCE
NORTH 71' 301 32" WEST 9.25 FEE'!; THENCE NORTH 18' 29f 28" EAST
THENCE NORTH 71• 309 32" QEST 74.00 ►EETf THENCE
8.75 F'8ETt
SOUTH 18' 29' 780 WEST 8.75 PEST/ THENCE NORM 71' 301 32" NEST
THENCE SOUTH 18' 29' 28* WEST 23.17 FEETJ THENCE
9.25 FEET;
NORTH 71' 30' 32" FEST 50.75 FEETi THENCE SOUTH 18' 29' 28" WEST
6.67 YEETf THENCE NORTH 71' 304 320 WEST 30.27 FEET TO A POINT ON
THE WESTERLY BOUNDARY OF PARCEL F-2 OF SAID PARCEL HAP, SAID
POINT ALSO 8EIN4 ON THE EASTERLY LINE OF SAID FORMER 6TH STREETI
THENCE NORTH 28• 29' 28" EAST 54.23 FEET 11L401JG A PORTION OF SAID
WESTERLY BOUNDARY OF PARCEL F-2 AND EASTERLY LINE OF FORMER 6TH
STREET TO THE POINT Of BEGINNING.
CONTAINING AN AREA OF 0.19 ACRE, MORE OR LESS.
P
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EXHIBIT A - PART V
Project Site

The land referred to in this description is located in
the State of California, County of Sacramento, City. of Sacramento,
and is described as follows:

Developer Provertv
PARCEL NO. 1: .
That portion of "K" and 6th Streets in the City of Sacramento,
County of Sacramento, State of California according to the
official plat recorded in Book i of maps, Yap No. 3 records
of said County, below elevation 0.00 feet and above the plane
formed by the top of the upper level coiling slab of the
subterranean parking structure at approximately elevation
29.00 feet (more or less), described as follows:
Beginning at the intersection of the Northerly line of 'K"
Street, 80 feet in width, and the Westerly line of 7th Street
80 feet in width; thence North 71 deg. 30'17* West 360.76 feet
along said Northerly line of "K" Street to a point on the
centerline of 6th Street; thence South 18 deg. 27'12" West
40.0 feet along said centerline of 6th Street to a point on
the centerline of "K" Street; thence South 18 deg. 29'28" West
23.33 feet along said centerline of 6th Street to a point on
the Southerly line of said "K" Street, said point also being
at the Northwest corner of Parcel U-5 of that certain parcel
map entitled 'Portion of blocks bounded by 5th, 7th, 3 and L
Streets", recorded in the office of the Sacramento County
Recorder on July 29, 1970, in Book 3 of Parcel Maps, at Page
24; thence along the Northerly. and portion of the Easterly
boundary of said Parcel U-5 the following four (4) courses:
South 71 deg. 30'32" East 5.06 feet, 2. North 18 deg.
l.
29'28" East 1.00 foot, 3. South 71 deg. 30'32" East 14.83
South 18 deg. 29'2B" West 74.00 feet; thence
feet and 4.
South 71 deg. 30'17" East 20.11 feet to the Easterly line of
said 6th Street; thence North .18 deg. 2928" East 56.33 feet
along said Easterly line of 6th Street to a point on the
Southerly line of said "K" Street; thence South 71 deg. 30'17"
East 221.77 feet along said Southerly line of "K" Street to
the beginning of a tangent curve concave Northerly having a
radius of 38.50 feet, said point of curvature bears South 71
deg. 30'17" East 1.10 feet from the Northeast corner of the
West 3/4 of Lot 3 of said block; thence Northerly 61.98 feet
along said curve through a central angle of 92 deg. 13'58" to
a point on the centerline of •K" Street; thence South 71 deg.
30117" East 60.47 feet along said centerline of "K" Street to
a point on the Southerly prolongation of the Westerly line of
said 7th Street; thence North 18 deg. 31'53" East 40.00 feet
along said Southerly prolongation of the Westerly line of 7th
Street to the point of beginning.
PARCEL NO. 2:

That portion of block bounded by J and K Streets, 4th and 5th
Streets in.the City of Sacramento, County of Sacramento, State
of California according to the official map or plan of said
City together with a portion of Parcel B as shown on plat of
"Portion of Block Bounded by 3rd - 5th, J & L Streets"
recorded in Book 35 of Parcel Maps, Map No. 34, records of
said County, below elevation 0.00 feet and above the plane
formed by the top of the upper level ceiling slab of the
subterranean parking structure at approximately elevation
29.00 feet (more or less), described as follows:
rr.XlfIRIT_A - PART V
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Beginning at the most Easterly corner of solo Parcel B, said
point being on the Westerly line of Sth Street as shown on
said map; thence North 71 deg. 30159" west 110.38 feet along
a portion of the Northerly line of said Parcel 8 to the
Westerly line of the land described in the deed recorded in.
Book 83-12-30 Page 2602 of Official Records; thence North 18
deg. 28158" East 72.75 feet along the last mentioned Westerly
line; thence North 71 deg. 30'24" West 227.28 feet to a point
on a line 24.00 feet East of and parallel with the centerline
of 4th Street; thence South 16 deg. 28'07' West 50.54 feet
along said parallel line; thence North 71 deg. 31153" West
11.37 feet; thence South 07 deg. 59'36" West 22.63 feet to a
point on said Northerly line of Parcel B; thence South 71 deg.
30'59" East 7.26 feet along a portion of said Northerly line
of Parcel B to a point on a line 24.00 feet East of and
parallel with the centerline of 4th Street; thence South 18
deg. 28'07" West 59.12 feet along the last mentioned parallel
line; thence North 71 deg. 31153" West 9.00 feet to a point
on a line 15.00 feet East of and parallel with the centerline
of 4th Streett thence South 18 deg. 28"07• West 99.58 feet
along the last mentioned parallel line; thence North 71 deg.
31153" West 8.00 feet to a point on a line 7.00 feet East of
and parallel with the centerline of 4th Street7 thence South
18 deg. 28'07" West 46.25 feet along the last mentioned
parallel line; thence South 26 deg. 31'53" East 30.14 feet to
a point on the Westerly prolongation of the Northerly boundary
of the land described in the deed recorded in Book 4450 Page
349 of Official Records; thence- South 71 deg. 37108" Rest
333.26 feet along the last mentioned Westerly prolongation and
Northerly boundary to a point on said Westerly line of 5th
Street; thence North 18 deg. 29'17" East 225.66 feet along
said Westerly line of 5th Street to the-point of beginning.
The above described land is including the reciprocal right of
structural support.

The above referenced elevations are based upon the City of
Sacramento Bench Mark No. 51E2-2, elevation 29.283 feet.

PARCEL NO. 5:
A Leasehold Estate in and to the following described property:
All that certain property and space contained within Parcel
No. 1, as said Parcel is shown on that certain amended Parcel
Map entitled "Portion of Block bounded- by 5th Street, 6th
Street, "K" Street and "L' Street and Portion of 5th Street,
as said Blocks and Streets are shown.on that certain Record
of Survey entitled 'Certain Blocks in Area sounded by "J" and
"N" Streets, 2nd and 8th Streets, City of Sacramento',
recorded in Book 18 of Surveys, Map No. 2, Sacramento County
Records, said Amended Parcel Map being recorded June 19, 1967.
in the office of the Recorder of Sacramento County in Book 1
of Parcel Maps, at page 55.

PARCEL NO. 8:
All that certain space contained within a portion of 5th
Street between "J" and "L" Streets in the City of Sacramento,
County of Sacramento, State of California according to the
official map or plan of said City, described as follows:
Beginning at the Northwest corner of Parcel No. 1 of that
certain amended parcel may entitled "Portion of Block-Bounded
by 5th Street, 6th Street, K Street and L Street'and a Portion
of 5th Street and K Street as Said.-Blocks and Streets are
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Shown on That Certain Record of Survey entitled "Certain
Blacks in That Area Bounded by J and N Streets, 2nd and 8th
Streets, City of Sacramento", recorded in Book 18 of Surveys,
Map No. 2, Sacramento County Records", said amended parcel map
recorded on June 19, 1967 in the office of the Sacramento
County Recorder in Book i of Parcel Maps, at Page 55; thence
South 18 dog. 29'28" West 135.69 feet along the Westerly
boundary of said Parcel No. 1; thence South 71 deg. 30'32"
East 74.37 feet along the Southerly boundary of said Parcel
No. 1 to a point on the Easterly line of 5th Street; thence
South 18 deg. 29'28" West 28.59 feet along said Easterly line
of 5th Street; thence North 71 deg. 30'32" West 84.02 feet to
the westerly line of said 5th Street; thence North 18 deg.
29140" East 161.97 feet along said Westerly line of Sth Street
to a point on the Southerly line of 'fc" Street; thence North
18 deg. 29'17" East 174.00 feet along said Westerly line of
5th Street; thence South 71 deg. 30'32" East 84.02 feat to a
point on the Easterly line of said 5th Street; thence South
I8 deg. 29'28" West 171.68 feet along said Easterly line of
5th Street to a point on the Northerly boundary of said Parcel
No. 1: thence North 71 deg. 30'32" West 74.37 feet along said
Northerly boundary of said Parcel No. 1 to the point of
beginning.

Bounded vertically on the lower limit by a plans formed by the
top of the beams supporting the deck of the existing underpass
and the proposed underpass extension and on the upper limit
by a plane at elevation 59.96 feet.
PARCEL NO. 9:
Beginning at the Northeast corner of said Parcel No. 1 of that
certain amended parcel map described in Parcel NO. 8 above;
thence South 18 deg. 29'28" west 135.69 feet along said
Easterly boundary of said Parcel No. 1 to the Southerly
boundary of said Parcel No. 1; thence North 71 deg. 30132"
west 4.30 feet along said Southerly boundary of said Parcel
Na. 1 to a point on the Easterly line of 5th Street; thence
South 18 deg. 29'28" West 28.59 feet along said Easterly line
of 5th Street; thence North 71 deg. 30'32" West 84.02 feet to
a point on the Westerly line of said 5th Street; thence North
18 deg. 29'40" East 161.97 feet along said Westerly line of
5th Street to a point on the Southerly line of 'K" Street;
thence North 18 deg. 29'17" East 174.00 feet along said
westerly line of 5th street; thence South 71 deg. 30132" East
84.02 feet to a point on the Easterly line of said 5th Street;
thence South 18 deg. 29'28' West 171.68 feet along said
Easterly line of 5th Street to a point on the Northerly
boundary of said Parcel No. 1; thence South 71 dog. 30'32"
East 4.30 feet along said Northerly boundary of said Parcel
No. 1 to the point of beginning.

Bounded vertically ' above elevation 59.96 feet and below
elevation 85.00 feet.
PARCEL NO. 12:

Parcel V-1, as shown on the *Parcel Map Portion of Blocks
bounded by 5th, 7th, J and L Streets', filed for record in the
office of the Sacramento County Recorder on July 29, 1970, in
Book 3 of Parcel Maps, at page 24.
EXCEPTING THEREFROM any portion of said property lying within
Parcel G, as said Parcel is shown on the above referred to
Parcel Map.
ALSO EXCEPTING THEREFROM all
related
improvements
and
limitations, all piles, pile
structural elements thereof)
Parcel G.

that certain parking structure
thereto
(including,
without
caps, foundations, footing and
lying within and beneath said
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PARCEL NO 13:

Parcels V-2, U-4, U-S, A-2 and A-4, as shown on the 'Parcel
Map Portion of Blocks bounded by 5th. 7th, J and L Streets',
filed for record in the office of the Sacramento County
Recorder on July 29, 1970, in Book 3 of Parcel maps, at page
24.
TOGETHER WITH all right title and interest, if any, in and to
Parcels M-1 and M-2, as shown on the •Parcel.Map Portion of
Blocks Bounded by 5th, 7th, J and L Streets", filed for record
in the office of the Sacramento County Recorder on July 29,
1970 in Book 3 of Parcel Maps, at page 24.
EXCEPTING THEREFROM any portion of said property lying within
Parcels G, L-i and 6-2, as said Parcels are shown on the above
referred to Parcel Map.

ALSO EXCEPTING THEREFROM all that certain parking structure
improvements
and
related
thereto
(including,
without
limitation, all piles, pile caps, foundations, footing and
structural elements thereof) lying within and beneath said
Parcels G, E-1 and E-2.
PARCEL NO. 14:

Parcel U-3, as shown on the "Parcel Map Portion of Blocks
bounded by 5th, 7th, J and L Streets", filed for record in the
office of the Sacramento County Recorder on July 29, 1970, in
Book 3 of Parcel Maps, at page 24.
EXCEPTING THEREFROM any portion of said property lying within
Parcel G, as said Parcel is shown on the above referred to
Parcel Map.
ALSO EXCEPTING THEREFROM all that certain parking structure
related
thereto
improvements
without
and
( including,
limitations, all piles, pile caps, foundations, footing and
structural elements thereof) lying within and beneath said
Parcel G.

PARCEL NO. 17:
Parcels 1, 4 and 5, as shown on the Parcel Map entitled 'A
Portion of the Block bounded by J, K, 6th & 7th Streets as
shown on 18 R.S.2", filed for record in Book 65 of Parcel
Maps, at page 41, records of Sacramento County.

anjms LIABB80LD PARCEL AT WEINBTOCIB

THOSE PORTIONS OF PARCELS W-1, F-1 AND F-2 OF THAT CERTAIN PARCEL
MAP ENTITLED 'LOTS 1, .2, 6, 7, !, THE WEST 3/4 OF LOT 3 AND THE
NORTH 20.00 FEET OF LOT 5 OF THE BLOCK BOUNDED BY 1C STREET 1U1LI,,
L STREET, 6TH AND 7TFI STREETSW IN THE CITY OF "CRA!lENTO, COUNTY
OF SACRAME1PfO, STATE OF CALIFORNIA RECORDED ON MARCH 21, 1980 IN
THE OFFICE OF THE COUNTY RECORDER IN BOOK 56 OF PARCEL MAPS, AT
PAGE 15, BOUNDED VERTICALLY ON TRE LONER LIMIT BY A PLANE REPRESENTING THE FINISHED SURFACE AT TO SECOND LIVEL AND ON THE UPPER
LIMIT BY A PLANE REPRESENTING THE FINISHED SURFACE AT THE THIRD
LEVEL OF THE WEINSTOCKS STRUCTURE, DESCRIBED AS FOLLOidSs
BEGINNING AT THE MOST NORTHERLY CORNER OF PARCEL F-1 OF SAID
PARCEL MAP DESCRIBED ABOVE, SAID POINT ALSO BEING AT THE
INTERSECTION OF THE SOUTHERLY LINE OF FORMER K STREET, 80 FEET IN
WIDTH, AND THE EASTERLY LINE OF FORMER 6TN STREET. 80 FEET ZN
WIDTH I THENCE FROM SAID POINT OF BEGINNING SOUTH 71' 301 17" EAST
195.10 FEET ALONG A PORTION OF THE NORTHERLY BOUNDARY OF SAID
PARCEL F-i AND THE SOUTHERLY LINE OF 1►ORMER 1C STREETS THINCZ
SOUTH 18' 29' 28" WEST 47.55 FEETi THENCE NORTH 71' 30' 32" WEST
71.58 FEET: THENCE NORTH 18' 29' 28" EAST 23.17 FEET1 THENCE
NORTH 71' 30' 32" WEST 9.25 FEETi THENCE NORTH 18• 29' 28" EAST
92-"206
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8.75 FEETi THENCE NORTH 71' 30' 32" WEST 24.00 FEET; THENCE
SOUTH 18' 29' 28" REST 8.73 FEET) THENCE NORTH 71' 30' 32" WEST
9.25 FEET; THENCE:ZOUTH 18' 29':28" WEST 23.17 FEETi THENCE
NORTH 71' 30' 32" WEST-50.75 FEET; THENCE SOUTH 18• 29' 28" WEST
6.67 FEET; THENCE NORTH 71' 30' 32" WEST 30.27 FEET TO A POINT ON
THE WESTERLY BOUNDARY OF PARCEL F=Z- OF SAID PARCEL -MAP, BAID
POINT ALSO BEING ON THE EASTERLY LINE OF SAID FORMER 6TH STREET;
THENCE NORTH 18' 291 28" EAST 54.23-FEET ALONG A PORTION OF SAID
WESTERLY BOUNDARY OF PARCEL F-2 AND EASTERLY LINE OF FORMER 6TH
STREET TO THE POINT OF BEGINNING.
CONTAINING AN AREA OF 0.19 ACRE, MORE OR LESS.

.t ect
„
^i},y .T
LOT X:
PARCELS G, E-1, E-Z, R-l, R-2, R-3-and U-6, AS SAID-PAiiCELS ARE
SHOWN ON THAT CERTAIN PARCEL MAP ENTITLED PORTION OF BLOCKS
BOUNDED BY STH, 7Tli, J AND L STREETS', RECORDED IN BOOK 3 OF
PARCEL MAPS AT PAGE 24, RECORDS OF SAN DIEGO COUNTY.
TOGETHER WITH ALL THAT CERTAIN PARKING STRUCTURE AND IMPROVEMENTS
RELATED THERETO (INCLUDING, WITHOUT LIMITATION, ALL PILES, PILE
CAPS, FOUNDATIONS, , FOOTINGS AND STRUCTURAL ELEMENTS THEREOF)
LYING WITHIN AND BENEATH SAID PARCELS.,
TOGETHER WITH AND SUBJECT TO ALL THOSE CERTAIN EASEMENTS,
COVENANTS AND AGREEMENTS AS SET FORTH IN THE AGREEMENT AND
GRANTS OF EASEMENTS', RECORDED IN BOOK 71-03-16 AT PAGE 305 AT
THE OFFICE OF THE COUNTY RECORDER OF SACRAMENTO COUNTY.
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S
ASSESSOR'S

PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL
PARCEL

NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMSER
NUMBER
NUMBER
NUMBER
NUMBER

006-0087-033-0000
006-0087-038-0000
006-0087-039-0000
006-0087-040-0000
006-0087-041-0000
006-0087-035-0002
006-0087-036-0002
006-0087-036-0002
006-0087-036-0003
006-0087-037-0002

PARCELS G-1 AND 0-4, AS SHOWN ON THAT CERTAIN PARCEL MAP OF LOTS
1, 2, 6, 7 AND 8, THE WEST 3/4 OF LOT 3 AND THE NORTH 20.00 FEET
OF LOT 5, OF THE BLOCK BOUNDED BY K STREET HALL, L STREET, 6TH
AND 7TH STREETS IN THE CITY OF SACRAMENTO, STATE OF CALIFORNIA AS
SAID MAP WAS FILED IN THE OFFICE OF THE RECORDER OF THE COUNTY OF
SACRAMENTO ON MARCH 21, 1980, BOOK 56 OF PARCEL MAPS, MAP NO. 15.
PARCELS 2 AND 3, AS SHOWN ON THE PARCEL MAP IMTXTLZD -A. PORTION
OF THE BLOCK BOUNDED BY J, K, 6TH & 7TH STREETS AS SHOWN ON 18.
R.S.2', FILED FOR RECORD IN BOOK 65 OF PARCEL MAPS, AT PAGE 41,
RECORDS OF SACRAMENTO COUNTY.

LOT 0:
ALL THAT PORTION OF PARCEL B, AS SHOWN ON THAT CERTAIN PARCEL MAP
RECORDED IN THE OFFICE OF THE RECORDER OF SACRAMENTO COUNTY IN
BOOK 35 OF PARCEL MAPS, AT PAGE 34, DESCRIBED AS FOLLOWS:

Beginning at the most Southerly corner of said Parcel 8; thence
from said point of beginning along the boundary of said Parcel 8
( 1) North 71 dog. 35'22" West
the following six (6) courses:
391.02 feet, ( 2) North 18 deg. 28'35" East 645.27 feet, ( 3) South
71 dog. 37'09* East 320.96 feat, ( 4) North 18 dog. 28'074 East
137.32 feet, (5) South 71 dog. 36'35• East 40.00 feet, and (6)
South 71 deg. 30159' East 24.00 feet; tbence So^t 1^ dea. 26'07" ^
e`
at=thence
West 59.12 feet; thence North 71 dog. 31'530 .0
South 18 deg. 28'070 West 99.58 feet; thence North 71 deg. 31'53'
West 8.00 feet; thence South 18 dog. 28'07" West 46.25 feet; thence
South 26 deg. 31'53' East 30.14 feet; thence South 71 dog. 37'08'
EXHIBIT A - PART V
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East 1.69 feet to said boundary of Parcel B; thence alonQ said
boundary South 18 de9 . 28' 06" tlest 356. 47 feet to the point of
be0inninq.
A PORTION OF ASSESSOR'S PARCEL NUMBER 006-0081-042-0000.
LOT U
THAT PORTION OF BIACK BOUNDED BY J AND K STREETS, 4TH AND STH
STREETS IN THE CITY OF 'SACRAl+LENTO, COUNTY OF SACRA^sEN'1'0, STATE OF
CALIFORNIA ACCORDING TO THE OFFICIAL MA,P OR PLAN OF SAID CITY
TOGETHER wITH A PORTION OF PARCEL B AS SHOIdN ON PI.AT OF MPORTION
OF BLOCK BOUNDED BY 3RD - 5TH , J i L STREETS" RECORDED IN BOOK
35 OF PARCEL MAPS, ?!AP J1O. 34, RECORDS OF SAID COUNTY, ABOVE
ELEVATION 0.00 FEET AND BELOW THE PLANE FOR^tED BY THE TOP OF THE
DPPER LEVEL CEILING SL^1B OF THE SUBTERRANEAN PARKING STRUCTURE AT
APPROXIKATELY ELEVATION 29.00 FEET, DESCRIBED AS FOLLOFTSs
BEGI?iNING AT THE !lOST EASTERLY CORNER OF SAID PARCEL B, SAID
POINT BEING ON THE NESTERLY LINE OF 5TH STREET AS SHOiPN ON SAID
1SAP; THENCE HORTH 71' 30' 59" i1EST 110.38 FEET ALONG A PORTION OP
THE NORTHERLY LINE OF SAID PARCEL B TO THE MESTSRLY LINE OF THE
LAND DESCRIBED IN THE DEED RECORDED IN BOOK 83-12-30 PAGE 2602 OF
OFFICIAL RECORDS; THENCE NORTH 18' 28' S8" EAST 72.75 FEET ALONG
'PHE L14ST NENTIONED flESTERLY LINEf THENCL' NORfiH 71' 30' 24" MEST
227.28 FEET TO A POINT ON A LINE 24.00 FEET EAST OF AND PARI ►LLEL
tiIITH THE CENTERLINE OF 4TH STREETt THENCE SOttTH 18• 28' 07" 4iEST
50.54 FEET ALONG SAID PARALLEL LINE1 THENCE NORTH 71• ^1' 53" iiEST
11.37 FEETi THENCE SOUTH 07' 59' 36" IOEST 22.63 FEET TO A POINT ON
SAID NORTHERLY LINE OF PARCEL B; THENCE SOUTH 71' 30' 59" EAST
7.26 FEE1' ALONG A PORTION OF SAID NORTHERLY LINE OF PARCEL B TO A
POINT ON A LINE 24.00 FEET EAST OF AND PARALLEL KITH THE CENTERLINE OF 4TH STREET; THENCE SOUTH 18' 28' 07" ftEST 59.12 FEET ALONG
THE LAST I^tENTIONED PARALLEL LINE; THENCE NORTIi 71• 31' 53" WEST
9.00 FEET TO A POINT ON A LINE 15.00 FEET EAST OF AND PARALLEL
1JITH THE CENTERLINE OF 4TH STREET; TtiENCE SOUTH 18' 28' 07" NEST
99.58 FEET ALONG THE LA.ST KENTIONED PARALLEL LINEt THENCE NORTH
71' 31' 53" i^iEST 8.00 FEET TO A POINT ON A LINE 7.00 FEET EAST OF
AND PAR^► LLEL NITH THE CENTERLINE OF 4TH STREETi TtIENCE SOIITH 18'
28' 07" iiEST 46.25 FEET ALONG THE LAST MENTIONED PARALLEL LINE;
T1iENCE SOUTH 26' 31' 53" EAST 30.14 FEET TO 71 POINT ON THE FIESTERLY PROLONGATION OF THE NORTHERLY BOUNDARY OF THE Li ►ND DESCRIBED
IN THE DEED RECORDED IN BOOK 4450 PAGE 349 OF OFFICIAL RECORDSi
THENCE SOUTH 71• 37' 08" EAST 333.26 FEET AL9NG THE LAST l1ENTIONED
WESTERLY PROLONGATION AND NORTHERLY BOUNDARY TO A POINT ON SAID
1oESTERLY LINE OF 5TH STREETi THENCE NORTH 18' 29^ 17" EAST 225.66
FEET ALflNG SAID iiESTERLY LINE OF lSTH STREET TO THE POINT OF
BEGINNING.
CONTAINING AN AREA OF 2.18 ACRES, MORE OR LESS.
THE ABOVE DESCRIBED LAND IS INCLUDING THE RECIPROCAL RIGHT OF
STRUCTURAL SIIPPORT.
K'HE ABOVE REFERENCED ELEVA'I'IONS ARE BASED tOPON THE CITY OF SACRA}IENTO BENCH lW2K NO. '51E2-2, ELEVATIOlt 29.283 FEET.
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Macy Tract

All that real property lying in or about the block bounded by K,
L, 4th and 5th Streets, according to the official Map of Plat of
the City of Sacramento, and as specifically shown on that Record
of Survey entitled "Certain Blocks in Area bounded by J and P
Streets, 3rd and 8th Streets, City of Sacramento", recorded in the
office of the Recorder of Sacramento County, in Book 13 of Surveys,
Map No. 18, more particularly described as follows:
BEGINNING at the point of intersection of the northerly line of
said L Street with the westerly line of said 5th Street, said point
of beginning is further described as being located North 18 degrees
29'20" East 40.00 feet and North 71 degrees 37'21" West 40.00 feet
from an aluminum dine set in concrete stamped L.S. 2651-1958, said
monument marking the point of intersection of the center line of
said L Street with the center line of -said 5th Street: thence from
said point of beginning along the westerly line of said 5th Street,
North 18 degrees 29120" East 356.23 feet; thence along a line
parallel to and 15.00 feet northerly from the southerly line of
said K Street North 71 degrees 36157* West 331.44 fact; thence
along a line parallel to and 10.00 feet westerly from the easterly
line of said 4th Street South 18 degrees 28'.20' Vast 356.27 feet
to the westerly projection of the Northerly line of said L Street;
thence along the Westerly projection of and the northerly line of
said L Street, South 71 degrees 37'21" East 331.34 feet to the
point of beginning.

Weinstock's Tract
PARCEL NO. 1:
Lot 1, the West 1/4 of Lot 2, and Lots 6, 7 and, 8, in the block
bounded by 6th and 7th, "K" and "L" Streets of the City of
Sacramento, according to the official plat thereof.
Together with the North 1/2 of the alley in the block bounded by
6th and 7th, "K" and "L" Streets of the City of Sacramento,
according to the official plat thereof, lying between the East line
of said 6th Street and the Southerly production of the East line
of the West 1/4 of Lot 2 in said block, and the South 1/2 of the
alley in the block bounded by 6th and 7th, "K" and "L" Streets of
the City of Sacramento, according to the official plat thereof,
lying between the East line of said 6th Street and the Northerly
production of the East line of Lot 6 in said block.
PARCEL NO. 2:
The East 3/4 of Lot 2 and the West 3/4 of lot 3, in the block
bounded by 6th and 7th, "K" and "L" Streets of the City of
Sacramento, according to the official plat thereof.
Together with the North 1/2 of the alley in the block bounded by
6th and 7th, "K" and "L" Streets of the City of Sacramento,
according to the official plat thereof, lying between the Southerly
production of West line of the East 3/4 of Lot 2 and the Southerly
production of the East line of the West 3/4 of Lot 3 in said block.
PARCEL No. 3:

The North 20.00 feet of Lot 5 in the block bounded by 6th and 7th,
"K" and "L' Streets of the City of Sacramento, according to the
official plat thereof.
Excepting therefrom the following described Parcels "A" "s" and "Ct"
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Parcel "A"

All that certain real property situate in the City of Sacramento,
California, described as follows:
Parcel G - i
All that portion of the Block bounded by 6th and 7th, 'K" and "L"
Streets of the City of Sacramento, the official plat of which is
recorded in Book 1 of Maps. Map No. 3, County of Sacramento,
California, more particularly described as follows:
All that portion of said Block, lying between two horizontal
planes, the upper of which having an elevation of 29.09 feet, and
the lower of which having an elevation of 19.67 feet, as said
elevations are referred to. a brass disc set in concrete on top of
the North and of a concrete wall located at the Southeast corner
of 5th and "J" Streets marked "City of Sacramento, elevation 28.28,
February, 1970", more particularly described as follows:
Beginning at a point on the West line of Lot 8 of said block, from
which the Southwest corner thereof beers South 18 degrees 29'30"
west 16.78 feet, and running thence along the East line of 6th
Street, North 18 degrees 29'30" East 232.84 feet, to the Northwest
corner of Lot 1 of ..said Block; thence along the South line of "K"
Street South 71 degrees 29'30" Rest 220.67 feet, to the Northeast
corner of the West 3/4 of Lot 3 of said Block; thence along the
East line of the West 3/4 of said Lot 3, and the Southerly
productions thereof, South 18 degrees 29'51' West 180.25 feet, to
a point on the North line of Lot 6 of said Block; thence along the
North line of said Lot 6, South 71 degrees 31'17" East 0.06 feet,
to a point from which the Northeast corner of said Lot 6 bears
South 71 degrees 31'17' East 20.00 feet, thence South 18 degrees
29'40" West 126.17 feet; thence South 71 degrees 33'00" East 10.50
feet; thence South 18 degrees 27'00" West 34.00 feet, to a point
on the Southerly face of the building sited within portions of
Lots 1, 2, 3, 6, 7 and 8 of said Block, from which point the
Southeast corner of said Lot 6 bears South 71 degrees 33'00" East
9.46 feet and South IS degrees 29'53" West 0.07 feet; thence along
the Southerly face of said building, North 71 degrees 33'00" West
27.00 feet; thence North 18 degrees 27'00" East 16.71 feet; thence
North 71 degrees 33'00" West 88.09 feet; thence North 18 degrees
27'00" East 2.12 'feet; thence North 71 degrees 33'00' West 2.67
feet; thence North 18 degrees 27'0" Rest 23.28 feet; thence North
71 degrees 33'00" West 22.38 feet; thence South 18 degrees 27'00'
West 23.34 feet; thence North 71 degrees 33'00" west 2.65 feet;l
thence South 18 degrees 27'00" West 2.20 feet; thence North 71
degrees 27'30" West 88.43 feet, to the point of beginning:

Excepting therefrom the following described parcel:
Beginning at point on the North line of Lot 6 of said Block, from
which the Northeast corner thereof bears South 71 degrees 31'17"•
East 20.00 feet, said point of beginning having an elevation 29.09
feet, and running thence horizontally South 18 degrees 29'40" West
119.17 feet, to a point on the Northerly face of the loading dock
of the building sited within portions of LOU 1, 2, 3, 6, 7 and 8
of said Block; thence horizontally along the Northerly face of said
loading dock, the Easterly face of said building, and the-Southerly
face of the portion of said building lying within Lot 3 of said
Block and lying below elevation 29.09 feet, the following three (3)
(1) North 71 degrees 33'00" West 16.47
courses and distances:
feet, (2) North 18 degrees 27'00" East 172.99 feet and (3) South
71 degrees 33'00" East 16.55 feet, to a point on the East line of
the West 3/4 of Lot 3 of said Block; thence horizontally along the
East line of the West 3/4 of said Lot 3, South 18 degrees 29'51"
West 53.82 feet, to a point on the North line of said Lot 6" thence
horizontally along the North line of said Lot 6, South 71 degrees
31'17" East 0.06 feet, to the point of beginning; thence vertically
downward 9.42 feet, to a point having an elevation of 19.67 feet;
thence horizontally South 18 degrees 29'40" West 19.17 feet; thence
along an inclined plane, rising Southwesterly with a zenith
distance of 84 degrees 44'00" South 18 degrees 29'40" West 60.25
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feet measured along said inclined plans (horizontal distance •
60.00 feet) to an elevation of 25.20 fast; thence along an inclined
plane, rising Southwesterly with a zenith distance of 89 degrees
34'150, South 18 degrees 29.40" West 40.00 feet measured along said
inclined plane (horizontal distance a 40 feet) to an elevation of
25.50 feet on the Northerly face of said loading dock; thence
horizontally along the Northerly. face of said loading dock, North
.71 degrees 33'00" West 16.47 feet, to a point on the Easterly face
of said building; thence along the Easterly face of said building
the following three (3) courses and distances:
(1) along an
inclined plane, falling Northeasterly with a zenith distance of 90
degrees 25'45", North 18 degrees 27'00" East 40.00 feet measured
along said inclined plane (horizontal distance • 40.00 fast) to an
elevation of 25.20 feet, (2) along an inclined plans, falling
Northeasterly with a zenith distance of 90 degrees 16'00", North
IS degrees 27'00" East 60.25 feet measured along said inclined
plane (horizontal distance - 60.00 feet) North 18 degress 27'00"
East 72.99 feet, to a point on the Southerly face of said building
lying below elevation of 29.98 feet; thence horizontally along said
Southerly face South 71 degrees 33100' East 16.55 feet, to a point
of the East line of the West 3/4 of lot 3 of said Block; thence
horizontally along the East line of the west 3/4 of said Lot 3,
South 18 degrees 29'51" West 53.82 feet, to a point on the North
line of Lot 6 of said Block; thence horizontally along the North
line of said Lot 6 South 71 degrees 31'17" East 0.06 feet, to a
point from which the Northeast corner of said Lot 6 bears South 71
degrees 31'17" East 20.00 feet, at an elevation of '19.67 feet;
thence vertically upward 9.42 feet to the.point of beginning.
Parcel "8"
All that certain real property situate in the City of Sacramento,
G-4
California, described as follows:
All that portion of the Block bounded by 6th and 7th, "K" and "L"
Streets of the City of Sacramento, the official plat of which is
recorded in Book 1 of Maps, Map No.- 3, County of Sacramento,
California, more particularly described as follows:
All that portion of said Block, lying between two horizontal
planes, the upper of which having an elevation of 19.67 feet, and
the lower of which having an elevation of 0.00 feet, as said
elevations are referred to a brass disc set in concrete on top of
the North end of a concrete wall located at the Southeast corner
of 5th and "J" Streets marked 'City of Sacramento, elevation 28.28,
February, 1970", more particularly described as follows:
Beginning at the Northwest corner of Lot 1 of said Block, and
running thence along the South line of 'K" Street, South 71 degrees
29130" East 220.67 feet, to the Northeast corner of the West 3/4
of Lot 3 of said Block; thence along the East line of the West 3/4
of said Lot 3, and the Southerly productions thereof, South 18
degrees 29'51" west 1B0.25 feet, to a point on the North line of
Lot 6 of said Block, thence along the North line of said Lot 6,
South 71 degrees 31'17" East 0.06 feet, to a point from which the
Northeast corner of said Lot 6 bears South 71 degrees 31'17" East
20.00 feet; thence South 18 degrees 29'40' West 126.17 feet; thence
South 71 degrees 33'00" East 10.50 feet; thence South 16 degrees
27'00" West 34.00 feet; thence South 71 degrees 33100' East 9.46
feet, to a point on the East line of Lot 6 of said Block; thence
along the East line of said Lot 6, South 18 degrees 29'53" West
0.07 feet, to the Southeast corner thereof; thence along the North
line of "L" Street, North 71 degrees 33'00" West 240.69 feet, to
the Southwest corner of Lot 8 of said Block; thence along the East
line of 6th Street, North 18 degrees 29'30" East 340.72 feet, to
the point of beginning.
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Parcel "C"

THOSE PORTIONS OF PARCELS N-1, F-1 AND F-2 OF THAT CERTAIN PARCEL
MAP ENTITLED "LOTS 1, 2, 6, 7, 8, THE NEST 3/4 OF LOT 3 AND THE
NORTH 20.00 FEET OF LOT 5 OF THE BLOCK BOUNDED BY X STREET MALL,
L STREET, 6TH AND 7TH STREETS" IN THE CITY OF SACRAMENTO, COUNTY
OF SACRAMENTO, STATE OF CALIFORNIA RECORDED ON MARCH • 21, 1980 IN
THE OFFICE OF THE COUNTY RECORDER IN BOOK 56 OF PARCEL MAPS, - AT
PAGE 15, BOUNDED VERTICALLY ON THE LOVER LIMIT BY A PLANE REPRESENTING THE FINISHED SURFACE AT THE SECOND LEVEL AND ON THE UPPER
LIMIT BY A PLANE REPRESENTING THE FINISHED SURFACE AT THE THIRD
LEVEL OF THE WEINSTOCRS STRUCTURE, DESCRIBED AS FOLLOWS:
BEGINNING AT THE MOST NORTHERLY CORNER OF PARCEL F-1 OF SAID
PARCEL MAP DESCRIBED ABOVE, SAID POINT ALSO BEING AT THE
INTERSECTION OF THE SOUTHERLY LINE OF FORMER 9 STREET, 80 FEET IN
WIDTH, AND THE EASTERLY LINE OF FORMER 6TH STREET, 90 FEET IN
WIDTH: THENCE FROM SAID POINT OF BEGINNING SOUTH 71' 30' 17" EAST
195.10 FEET ALONG A PORTION OF THE NORTHERLY BOUNDARY OF SAID
PARCEL F-1 AND THE SOUTHERLY LINE OF FORMER K STREETi THENCE
SOUTH 18• 29' 28" NEST 47.35 FEETI THENCE NORTH 71' 30' 32" WEST
71.58 FEET; THENCE NORTH 18' 29' 289 EAST 23.17 FEET; THENCE
NORTH 71' 30' 32" WEST 9.25 FEETi THENCE NORTH 18• 29' 28" EAST
8.75 FEETi THENCE NORTH 710 30' 32" WEST 24.00 FEETS THENCE
SOUTH 18' 29' 28" WEST 8.75 l'EETi THENCE NORTH 71' 30' 32" WEST
9.25 FEET; THENCE SOUTH 18' 29' 28" WEST 23.17 FEETi THENCE
NORTH 71• 30' 32" WEST 50.75 FEET; THENCE SOU17! 18' 29' 26" WEST
6.67 FEET1 THENCE NORTH 71' 30' 32' WEST 30.27 FEET TO A POINT ON
THE WESTERLY BOUNDARY OF PARCEL F-2 OF SAID PARCEL MAP, SAID
POINT ALSO BEING ON THE EASTERLY LINE OF SAID FORMER 6TH STREET?
THENCE NORTH 18' 29' 28" EAST 54.23 FEET ALONG A PORTION OF SAID
WESTERLY BOUNDARY OF PARCEL F-2 AND EASTERLY LINE OF FORMER 6TH
STREET TO THE POINT OF BEGINNING.
CONTAINING AN AREA OF 0.19 ACRE, MORE OR LESS.
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EXHIBIT C
PARKING PERMIT LOCATION PLAN

GARAGE

TTL CARS

TTL PERMITS

GENERAL *
LOCATION

M=

1,320

559

West of Macy's
@ L and 3rd

5-level ( 4 above
ground, 1
subterranean)
(with
subterranean
vehicular tunnel
to Garage G)

1,925

824

Below Developer
Mall Stores.
Weinstock's &
Future Store
site bounded by
J, L, Sth & 7th
Streets

2-level
(subterranean)

0

Bell6w Developer
Mall Stores &
Cinema, bounded
by Macy's, J,
4th & 5th
Streets

2-level
subterranean
(with
subterranean
vehicular tunnel
to G Garage)

460

3,705

1,383

* Specific locations are shown on the attached pages.
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EXHIBIT D
PERMIT PARKING ALLOCATION PLAN

Improvements Whose Occupants
Date of City (and Their Employees)
Agreement
Are Eligible to Purchase
and Parties
Parking Permits Pursuant
to Agreement to (i) Permit Agreements in
Other Than
Effect as of June 1, 1992,
City or
or (ii) Section 1.1 of this
Aoencv
Aareement
1/10/75; The California Fruit Building
California
4th and J Streets

Maximum
Na. of
Permits
Garages
in
Where Permits
Garages
May Be Used
G or K_ _j_
C,
G,
40

X

Rate
CPR

Fruit
Building
Company
11/20/84;
Ramona
Hotel
Investors

The Ramona Hotel - 600 J St.

12/17/91;
Sanwa Bank
California

Traveler's/Sanwa Building.,
428 J Street

05/27/92;
Massie,
Oates
& Cordano

630 K Street Office

3/1/91;
Ricci's,

Ricci's - 705 J Street

33

X

102

X

30

X

PA

3

X

PA

PA

X

PA

Inc.
See Parking,
Operation &
Maintenance
Agreement
to which
this Exhibit
is attached

Macy Store
400 Downtown Plaza

100

See Parking,
Operation &
Maintenance
Agreement
to which
this Exhibit
is attached

Weinstock's Store
600 Downtown Plaza

100

See Parking,
Operation &
Maintenance
Agreement
to which
this Exhibit

Developer Stores
560-660 J Street
507-550 L Street
545 Downtown Plaza
500-605 Downtown Plaza

is attached

796

X

X

X

CPR

CPR

X

CPR

(plus the to-be-determined addresses
relating to the development of new
tenant space between 4th and 7th
Streets in connection with the Project)

TOTAL POTENTIAL PERMITS UNDER PERMIT
AGREEMENTS

1204

EXHIBIT D
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Date of City
Agreement
and Parties
to Agreement
Other Than
City or
Agency

Improvements Whose Customers
May Use Validations for
Garages K or G

10/26/77;
John Q.
Hammons
as amended
10/25/82 &
10/13/87

Capitol Plaza Holiday Inn
300 J Street

3/1/91;
Ricci's,
Inc.

Ricci's - 705 J Street

Maximum
No. of
Permit
Equivalents in
Garages
G or K

Garages
Where
Validations
May Be Used
a_
-K-

Rate

No
Maximum

7
Equivs.

X

LEGEND:
PA - Per Permit Agreement referenced in left-hand column.

CPR - City's Prevailing Rate for the subject Garage
Cost of the validations is set forth in the agreement referenced in the left-hand column.
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RULES AND REGULATIONS
FOR OPERATION AND USAGE OF GARAGES

Operation of the facility by City shall be in accordance with the
terms and agreements identified in the attached Parking Operation
and Maintenance Agreement (POMA), directives set forth by the
City of Sacramento Council and these Rules and Regulations.
PARKING FEES
Parking fees are established by Resolution of the City
of Sacramento Council and attached as Exhibit 1 hereto. Without
limiting City's agreement in LM Section 3.1, the fee schedule
may be modified only by resolution of the City Council. Notice
concerning proposed changes to fees shall be posted at each
parking facility.
The City shall provide notice to Developer
concerning any proposed changes and/or recommendations upon the
completion of any rate change report to the City of,Sacramento
Council.

VALIDATIONS
Validations shall be accepted as noted in Section 3.2.
One (1),validation per ticket.
The parking validation shall be
unique in design, one for retail, one for cinema and restaurants,
designating the number of free hours of parking ( three for retail
and four for cinemas and restaurants). The validation must be
permanently imprinted upon the patron's entry ticket to
authorize the FREE PARKING. The validated ticket shall be
presented and surrendered to the parking attendant upon exiting
the parking facility.
Patrons shall be charged fees as set by
resolution of the City Council for all nonvalidated hours. Hours
of parking before and after the minimum hours of Garage operation
pursuant to POKASection 2.4 are not eligible for free validated
parking.
Validations are for the express use of customers of
Downtown Plaza.
Personal use of validations by employees and
merchants of Downtown Plaza or other noncustomer personnel is
Regulations associated with failure to pay
strictly prohibited.
fee, surrender ticket or fraudulent use of validation will be
enforced with all parkers, including penalties, late charges and
collection costs as established by'resolution and State law.
City may adopt resolutions and/or ordinances to assist in
enforcement of illegal evasion of parking fees. Monitoring abuse
and fraudulent use of the validation system and parking program
is a shared responsibility of the Developer and City and shall be
remedied upon notice or observation of any such activity;
provided, however, Developer's responsibilities shall be limited
to Developer's tenants.
BCCFSSfACCOUNTABrT.T'ry CONTROLS
Retail Customers

( Short-Term Parking}

Access to the parking facilities during hours of
operation shall be via automatic time-stamping, ticket-issuing
Ticket issued to customer shall be the source
equipment.
document required to be surrendered upon exiting said parking
Free parking validation must be permanently imprinted
facility.
upon the entry ticket by validating merchant prior to exiting the
Parking operations personnel are not
parking facility.
authorized to validate patrons' entry tickets. Parking fees for
hours of parking not validated are due upon exiting the facility.
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Payment of fees over validated hours of parking shall be
remitted in U.S. currency or U. S. bank checks subject to all
local, state and federal laws governing their use and
acceptance.
The City reserves the right to post currency
denomination limits as defined by law.
Standard revenue and ticket control, accounting, and
reconciliation procedures shall be administered, except as
follows:
•

Lost Ticket -- Customer does not present or will
not surrender entry ticket upon exiting.the
facility or failure to return ticket when requested
through the evening inventory procedure.
Pro ce ss R auirgd:
The lost ticket fee is
charged to the patron. The lost ticket fee
shall not exceed the daily maximum fee. If
ticket is found within three days, a refund
will be issued for the amount paid in excess
of the fees due provided documentation
required is presented.
Notice Requirements:
( 1) Attendant advises
customer of fee at exit; refund request form
is provided in case the ticket is later
found.
( 2) Evening inventory instruction is
placed on each vehicle upon closing of
facility.
Failure to following instruction is
deemed a drive-out and failure to pay fee.
Drive-out customers shall be billed via U.S.
Mail for fees as an I.O.U. with associated
service charges and late penalties.

•

No Money/Not EnougjLmoney For Fees -- A customer
does not have enough money, refuses to pay or
protests charges.
process Required:
The attendant shall request
such customers to complete I.O.U. forms
obligating them for a fee. Refusal of
customer to complete forms shall not excuse
them from payment of fees; upon such refusal,
attendant shall complete the I.O.U. form for
the customer in order to account for the exit.
Notice Requirement:
A copy of the I.O.U.
shall be provided to customer explaining
Service Charges and Penalty Fees for
Nonpayment of Parking Fees at the time of
Exit.
A three-day grace period is provided to
pay I.O.U.s with no additional penalty
Customers who refuse to pay shall
charges.
receive a bill via U.S. Mail as described
above as a drive-out.

•

intentional Damage to Control Eauipment: or Facility
-- intentional damage, disabling or vandalism and
defacing of the facility of control equipment shall
be invoiced to the owner of the automobile causing
said damage.

Reports of the
prQce,es I?eauired:
above-described acts by security, operations,
maintenance personnel or the public shall be
deemed cause for charges being invoiced to
owner of vehicle as reported.
A letter shall be sent to
Noticp Requirement:
the registered vehicle owner causing damage.
Charges for repair shall be itemized

^I?E
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and paid by city invoice. Repeated acts or
criminal acts shall be referred to City Police
Department for appropriate action.
•

Evening Inventory Procedure -- All vehicles parked
after parking attendants go off duty shall be
inventoried for accountability in the collection of
fees to be paid according to instructions placed on
the windshield of said vehicles.
Process Reguixed:
License plates of vehicles
left on the facility at closing shall be
recorded,
Notice Reauirements: A night deposit envelope
with instructions for payment and deposit
shall be issued to each parked vehicle.
Failure to follow instructions shall result in
the I.O.U. process described above, including
additional fee assessments.

•

After-Hours EaitingtOnenino Fee -- The fee is
associated with cost to open a secure facility to
allow the exiting of late patrons.
Process g^,^ggired:
Upon receiving a request to
release customers vehicle after posted hours,
night supervisor will meet customer, verify
identification, accept release payment, issue
receipt, open the facility to release the
vehicle and then resecure facility. Vehicle
will not be released without identification
and payment of parking fees due. Parking fees
shall not continue to accrue after Garage
security personnel or a Garage attendant is
notified of a vehicle problem that may
necessitate an after-hours exit or the vehicle
remaining in the Garage until towing can be
arranged.
Notice Reouirements:
Entries shall be posted
with closure times, if applicable. All Garage
exits shall have signage indicating a 24-hour
call out number with the associated fee for
the service and informing parkers with car
troubles to notify Garage security or a Garage
attendant in order to prevent parking fees
The fee for such
from continuing to accrue.
service shall be set by resolution of the City
Council and shall at all times be a reasonable
sum in relation to the service performed and
shall not be utilized as a form of penalty or
fine.

Short-term customers will have access only during hours of
operation as defined in PM Section 2.4.

MONTHLY PERMIT PARKING

Monthly permit parker access shall be via assigned
Entering and exiting parking facility
computer-access card.
shall be unrestricted when card is used in accordance with the
terms of user's parking agreement as set forth by City.
Failure to pay associated fees by renewal date
constitutes a breach of the parking agreement and terminates
Provided City and Developer agree
individual cardholder access.
upon time restrictions on Permit parking or access, use of
monthly Permits prior or after the permitted hours shall subject
the user to the daily fee for the time parked beyond the
permitted time frame.
EXHIBIT E
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FacxIB_JT___
CITY-SECURITY STANDARDS

The following shall govern the operations of the security
personnel in the Garages. Such personnel shall be within the
control and direction of the City of Sacramento, Parking Division
(hereinafter called the "Client"), located at 1023 J Street,
Sacramento, California (Main Office), telephone number
916-264-5354, irrespective of whether the subject security
personnel is employed by City or City's contractor or by
Developer or Developer's contractor.
The following applies
equally to security services provided by City and Developer.
Hereinafter, all security personnel are collectively referred to
herein as the "Security Force" and are individually referred to
herein as a "Security Officer."

GENERAL REOUIR= NTS
1.

Security Force services shall be furnished as scheduled in
Exhibit -1 attached hereto as the same is subject to change by
City's Security Force Management. Duties shall be performed
subject to inspection, supervision and coordination by City's
Senior Supervisor and Supervisor.

2.

The objective of the Security Force personnel is the
protection of City property. This shall be accomplished with
a maximum of courtesy. Should Security Force personnel feel
that the actions, conduct and/or language of any person or
persons contacted is beyond reason, Security Force personnel
will make a complete written report tothe Shift Supervisor,
and the Shift Supervisor shall report to City's Garage
Supervisor.

3.

Duties of Security Force personnel shall be performed in
accordance with regulations set forth in the City's Security
Force Handbook EXCEPT that where there is any difference
between the handbook and/or policies contained herein, those
contained herein shall be followed.

4.

These requirements and the Security Force Handbook are
intended to cover as many conditions as possible. Situations
may arise which are not covered. In such cases, instructions
should be sought from either of the City's Senior Supervisor
or the City Garage Supervisor. A written report of any
incident must be made by the Security Force personnel
involved to the Shift Supervisor, and the Shift Supervisor
shall report to City's Garage Supervisor.

5.

City's Senior Supervisor will be designated in writing and
will be Chief of Offstreet Parking at 916-264-5354. City's
Garage Supervisor and telephone number will be designated in
writing by City. In addition, on each security shift there
shall be a Shift Supervisor designated by the provider of the
Names and telephone numbers of the
security services.
foregoing supervisors shall be updated in writing as needed.

6.

The Security Force Log Book shall constitute a diary of the
Entries will be made regarding
security force activities.
each observed security violation or unusual incident. This
log will be kept in the main on-site Guard Office and shall
be strictly adhered to.

7.

A Security Officer assigned to a City parking lot is not
entitled to park in such lot for free.

92-206
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SECURITY OFFICER Q=IES

1.

Report in at the parking garage office in full uniform. Fill
out a time card and punch in. Be sure to write "Security
on the top border of the time card.

2.

Pick up the radio and holster for use during shift. Sign for
this equipment in log book and on the Daily Guard Report.
Test the radio to be sure it is operational. You are
required to call in your "on duty," hourly, welfare checks
and "off duty" status to the "Control" unit (see radio
instructions).

3.

Check with the Supervisor or lead attendant for update
briefing.

4.

Start your initial patrol of the entire premises. This first
round should be thorough and cover all parking levels, each
stairwell, escalator and the elevators. Be observant for
damage, hazards, unusual activity and evidence of a crime.
Report all problems or incidents observed or encountered on
an Incident Report Form.

5.

After your initial patrol, conduct regular checks of all
garage levels.
Be aware of any broken glass, doors ajar,
equipment or luggage left unsecured, and persons loitering.
Do not allow any person to play in the elevators or on the
escalators, sit on walls, or sit/lie in the stairwells.

6.

It is recommended that you ride an elevator to the desired
level and begin your patrol. Alternate which elevator you
ride, so you can check all elevators regularly.

7.

Stairwells, escalators and elevators are to be patrolled
regularly.
Between each patrol of the various parking
levels, you are to patrol on stairwell top to bottom. Again,
alternate stairwells to ensure all are checked regularly.
Transients are a problem in the stairwell areas, and care
must be exercised to minimize loitering.

8.

Familiarize yourself with the numbered and alphabetic
lettering of the various garage sections.

9.

Assist patrons in finding their vehicles when requested.

10. Advise the Shift Supervisor and City's Senior Supervisor or
Supervisor as to the appropriate action in emergency
situations.
11. Keep active at all times, except when assisting the public or
City parking facility personnel.
12. DO NOT loiter about the parking facility office, Parking lot
b9o.h1, or any other parking facility area.
13. Do not engage in long conversations with the public or City
parking facility personnel, except in emergency situations.
14. The Security officers will not use the Client's phone to make
personal calls nor will they accept any toll calls.
15. The Security Officer shall not sleep at any time while on
At no time will a Security Officer sit in a vehicle
duty.
while on duty.
16. The Security Officer will not have a commercial radio,
television, or reading material on post.

17. The Security officer will be in the required uniform at all
times.
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18. Do not hold unnecessary and prolonged conversations or
fraternize with employees as they distract from alertness.
Be courteous, firm, and business-like, answering quest-ions
politely and briefly.
19. Security officers may not bring a weapon on the job with
them.
This includes storing one in your private vehicle.
20. Horseplay must be avoided at all times, and will be cause for
disciplinary action.
Such acts are dangerous to the
individuals involved, and constitute conduct unbecoming the
job and uniform.
21. Do not discuss City parking lot business with any person for
whom the information was not directly intended. Refrain from
commenting on problems or incidents.
22. Reporting for duty while under the influence of any
intoxicants or illegal drugs or the drinking of intoxicants
or the taking of illegal drugs while on duty or just prior to
coming to work is cause for discharge.
23. Do not slouch, lean against objects, lie down, etc., while on
duty.
24. Complaints, problems, criminal a.ctivity, and injuries are to
be referred to the Parking Supervisor.
25. At the conclusion of your shift, complete all reports and log
book entries, turn "off" radio, and place'in the charger
facing forward, and punch "out" on the time clock. Place
daily report (on a form acceptable to Developer) and your
completed time card on the supervisor's desk. Yellow copies
of reports are to be detached, and kept with the log book for
pick up by Security Supervisor.

SPECIAL POST ORDERS

1.

Patrol and check each parking level and public areas.

2.

Patrol and check each of the stairs and elevators, looking
for safety hazards or transients.

3.

Prevent anyone from riding bicycles or skateboards within the
parking facility.
Counsel any person observed riding, and
escort from the premises.

4.

Maintain high visibility and be-available for assistance to
the public and City parking facility personnel at all times.

5.

Provide daily reports of all activities to the City. Place
the Daily Reports on the Supervisor's desk at the conclusion
of your shift.

6.

Accident or incidents must be recorded in post log book,
Note facts only.
whether it is directly witnessed or not.
Do not comment on situation. If no unusual incidents occur,
state this on DGR in remarks section.

7.

Reports (on a form acceptable to Developer) are to be left on
the supervisor's desk daily (blue and white copies). Yellow
copies go to Security Office.
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EXHIBIT a
DEVELOPER/CITY COST-SHARING FORMULA

DOWNTOWN PLAZA REDEVELOPMENT PROJECT
Developer/City Cost Sharing Formula
ENERGY CHARGES
Hour meter reading X KW/elevator X SMUD Annual Average energy
rate = ENERGY COST

DEMAND COSTS
KW/load center - 30KW free' X SMUD Demand rate X 12 months
= DEMAND COST
+ Energy Cost
+ Demand Costs
Total Power Costs

SHARED COST FORMULA
- CITY'S QB
- LIGATION

Power Cost
+
z

^

Maintenance. Rgair. and Insurangl Costs
Total Cost
Garage Landings 2
Total Landinga
City's Total Cost

;! IN

;

0) ;3 A t: Y0)Z

Power Cost
+ Maintenance. Reoair. and Insurance Costs
= Total Cost
x
Developex's Landings 2
+ Total Landings

= Developer's Total Cost

Portion of Demand KW is baseline and free, currently 30 KW.
2Ground floor(Mall) divided equally between City and Developer

a

EXHIBIT -9

.,.

921-206
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November iy, 1993

To:

See Attached Distribution List
Re:

Macy's California, Inc. - Downtown Plaza
Sacramento, California fthe "Property"l

Gentlemen:
The undersigned, whose address is 751 Broad Street, Newark,
New Jersey 07102, Attention: Counsel, Mortgage Capital Company,
does hereby certify that it is a "Mortgagee" as defined in the
nt of the Tract of land
Parking O
d on Exhibit A attached hereto and made a part hereof and
desc
being the Tract of Macy's California, Inc. ("Party") in Downtown
Plaza, located in Sacramento, California. In the event that any
notice shall be given of the Default of the party upon whose
Tract the Mortgage held by the undersigned applies, a copy
thereof shall be delivered to the undersigned who shall have all
rights of such Party to Cure such Default. Failure to deliver a
copy of such notice to the undersigned shall in no way affect the
validity of the notice of Default as it respects such Party, but
shall make the same invalid as it respects the Mortgage of the
undersigned.
Sincerely,
THE PRUDENTIAL INSURANCE COMPANY OF AMERICA

By:

yL&
Its:^

1081140

m1+ Agreement FidD?2-^--•
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PARKING OPERATION AND MAINTENANCE AGREEMENT

Developer:

DPA, L.P.

C/o DPA-H, Inc.
4350 La Jolla Village Drive
Suite 700
San Diego, California 92122-1233
Attention:
President
with a copy to:

DPA, L.P.

c/o DPA-H, Inc.
4350 La Jolla Village Drive
Suite 700
92122-1233
San Diego, California
General Counsel
Attention:
and a copy to:

DPA, L.P.
547 L Street

Sacramento, California 95814
General Manager
Attention:
City:

City of Sacramento
Office of the City Manager
915 I Street, Room 101
Sacramento, California 95814
Attention: Deputy City Manager

with a copy to:

City of Sacramento
Department of Public Works
Parking Division
1023 J Street, Room 202
Sacramento, California 95814
Parking Administrator
Attention:

Macy:

Sacprop
c/o Macy's California, Inc.
151 West 34th Street

New York, New York 10001
Chairman
Attention:
with a copy to:

R. H. Macy & Co., Inc.
151 West 34th Street
New York, New York 10001
Corporate Secretary
Attention:

Weinstock's:

Carter Hawley Hale Stores, Inc.
444 South Flower Street

Los Angeles, California 90071
Real Estate Department
Attention:

1081151
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Exhibit A
Mecy Tract

The land referred to in this description is in the State
of California, County of Sacramento, City of Sacramento, and is
described as follows:

All that real property lying in or about the block bounded by K,
L, 4th and Sth Streets, according to the official Map of Plat of
the City of Sacramento, and as specifically shown on that Record
of Survey entitled "Certain Blocks in Area bounded by J and P
Streets, 3rd and 8th Streets, City of Sacramento", recorded in the
office of the Recorder of Sacramento County, in Book 13 of Surveys,
Map No. 18, more particularly described as follows:
BEGINNING at the point of intersection of the northerly line of
said L Street with the westerly line of said 5th Street, said point
of beginning is further described as being located North 18 degrees
29'20" East 40.00 feet and North 71 degrees 37'21" West 40.00 feet
from an aluminum disc set in concrete stamped L.S. 2651-1958, said
monument marking the point of intersection of the center line of
said L Street with the center line of said 5th Street; thence from
said point of beginning along the westerly line of said 5th Street,
North 18 degrees 29'20" East 356.23 feet; thence along a line
parallel to and 15.00 feet northerly from the southerly line of
said K Street North 71 degrees 36'57" west 331.44 feet; thence
along a line parallel to and 10.00 feet westerly from the easterly
line of said 4th Street South 18 degrees 28'20" West 356.27 feet
to the westerly projection of the Northerly line of said L Street;
thence along the Westerly projection of and the northerly line of
said L Street, South 71 degrees 37121" East 331.34 feet to the
point of beginning.
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November ^, 1993

To:

See Attached Distribution List
Re:

Macy^s California, Inc. - Downtown Plaza
Sacramento California ( the "Pronertv"1

Gentlemen:
The undersigned, whose address is 751 Broad Street, Newark,
New Jersey 07102, Attention: Counsel, Mortgage Capital Company,
does hereby certify that it is a"Mortgagee" as defined in the
Cr{^ s-Easement Agreement of the Tract of land described.on
Exhi^Eit A attaahed hereto and made a part hereof and being the
Tract of Macy^s California, Inc. ( "Party"^ in Downtown Plaza,
located in Sacramento, California. In the event that any notice
shall be given of the Default of the party upon whose Tract the
Mortgage held by the undersigned applies, a copy thereof shall be
delivered to the undersigned who shall have all rights of such
Party to Cure such Default. Failure to deliver a copy of such
notice to the undersigned shall in no way affect the validity of
the notice of Default as it respects such Party, but shall make
the same invalid as it respects the Mortgage of the undersigned.
Sincerely,
THE PRiJDENTIAL INSURANCE COMPANY OF AMERICA

By:

It3^'y

^e^rnf

1Q80941

wry Agreement nto.9^^
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Developer:

DPA, L.P.

C/o DPA-H, Inc.
4350 La Jolla Village Drive
Suite 700

San Diego, California 92122-1233
Attention:
President
with a copy to:

DPA-H, Inc.
4350 La Jolla Village Drive
Suite 700

San Diego, California 92122-1233
Attention:
General Counsel
City:

City of Sacramento
office of the City Manager
915 I Street, Room 101
Sacramento, California 95814
Attention: Deputy City Manager

with a copy to:

City of Sacramento
Department of Public Works
Parking Division
1023 J Street, Room 202
Sacramento, California 95814
Attention:
Parking Administrator

Macy:

Macy's California, Inc.
501 O'Farrell Street
San Francisco, California 94108
Attention:
President

with a copy to:

R. H. Macy & Co., Inc.
151 West 34th Street
New York, New York 10001

Attention:

Weinstock's:

General Counsel, Room 1311
and Real Estate, Room 1313

Carter Hawley Hale Stores, Inc.
444 South Flower Street
Los Angeles, California 90071
Real Estate Department
Attention:

1081143
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Exhibit A
Macy Tract

The land referred to in this description is in the State
of California, County of Sacramento, City of Sacramento, and is
described as follows:

All that real property lying in or about the block bounded by X,
L, 4th and 5th Streets, according to the official Map of Plat of
the City of Sacramento, and as specifically shown on that Record
of Survey entitled "Certain Blocks in Area bounded by J and P
Streets, 3rd and 8th Streets, City of Sacramento", recorded in the
office of the Recorder of Sacramento County, in Book 13 of Survtys,
Map No. 18, more particularly described as follows;
BEGINNING at the point of intersection of the northerly line of
said L Street with the westerly line of said 5th Street, said point
of beginning is further described as being located North 18 degrees
29'20" East 40.00 feet and North 71 degrees 37121" West 40.00 feet
from an aluminum disc set in concrete stamped L.S. 2651-1958, said
monument marking the point of intersection of the center line of
said L Street with the center line of said 5th Street; thence from
said point of beginning along the westerly line of said 5th Street,
North 18 degrees 29'20" East 356.23 feet; thence along a line
parallel to and 15.00 feet northerly from the southerly line of
said K Street North 71 degrees 36'S7" West 331.44 feet; thence
along a line parallel to and 10.00 feet westerly from the easterly
line of said 4th Street South 18 degrees 28'20" West 356.27 feet
to the westerly projection of the Northerly line of said L Street;
thence along the Westerly projection of and the northerly line of
said L Street, South 71 degrees 37'21" East 331.34 feet to the
point of beginning.
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EXHIBIT B
PARKING GARAGE SITES
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CITY
AGREEMENT NO._...2L0_4- 0050

-'Parkin

G STRF:E T

City of Sacramento
Q8-Street Pnrhing faaiGNes
312 K Street
Sacramento, CA 95814
Phona:(9161284-5110
fax:(S16)284-5115
www.sacramentities.comlparking
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EXHIBIT C
PARKING RATE SCHEDULE
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CITY OF SACRAMENTO
Parking Fee Schedule - Effective August 1, 2009
ARKING GARAGES

LOT
Memorial
Plaza West
Capitol
City Hall
Plaza East
Old Sac
Tower

Monday - Friday
Daytime Rates 6AM-6PM
3rd Hour
2nd Hour
1st Hour
1/2 hour 1/2 hour 1/2 hour 1/2 hour 1/2 hour 1/2 hour
1.25
1.25
1.25
1.25
1.50
1.50

1.25 112 hour

Day
Max.
14.00

Addl.
Hour

1.25
1.50
1.50
1.25
1.25
1.50

1.25
1.50
1.50
1.25
1.25
1.50

1.25
1.50
1,50
1.25
1.25
1.50

1.25
1.50
1.50
1.25
1.25
1.50

1.50
1.50
1.50
1.50
1.00
1.50

1.50
1.50
1.50
1.50
1.00
1.50

1.50 1/2 hour
1.50 1/2 hour
1.50 1/2 hour
1.50 1/2 hour
1.00 1/2 hour
1.50 1/2 hour

15.00
18.00
18.00
15.00
13.00
15.00

1.25

1.25

1.25

1.25

1.50

1.50

1.50 1/2 hour

15.00

6.00

6PM-6AM
Night Time Rates
Night
Night
Hourly
Max
SADR
6.00

Monthly
Rate
$135

$101.25

Due Date
1st

same as Mon - Fri
1.50 1/2 hour
5.00
5.00
1.50 1/2 hour
Same as Mon - Fri
Same as Mon - Fri
Same as Mon - Fri

same as day rate
1.50 1/2 hr.
5.00
1.50 1/2 hr.
5.00
same as day rate
SADR
7.00
SADR
9.00

$135
$185
$185
$145
$115
$130

$101.25
$138.75
$138.75
$108.75
$86.25
$97.50

1st
1st
1st
1st
1st
1st

N/A

N/A

Saturday - Sunday
Daytime Rates 6AM-6PM
Sat-Sun
Hourly
Max
SADR

Monthly Permits
Car
Pool

Plaza
Central

Same as Mon - Fri

same as day rate

N/A

FACE PARKING LOTS
Monday - Friday
Daytime Rates 6AM-6PM

Max

X
Y
D

Flat Rate
$1.50 each Hour
Flat Rate

same as Mon - Fri
Flat Rate
Max
Flat Rate

Unreserved

10.00
6.00
8.00

293

$1.50 each 1/2 Hour

9.00

Max

LOT

Saturday - Sunday

Monthly Hangtags
Reserved
N/A
N/A
N/A

Railrider
N/A
N/A
N/A

Due Date
20th*
N/A
2oth*

$120.00

N/A

$110.00

20th*

$175.00

N/A

20th*

$175.00

N/A

20th*

$105.00
N/A
$125.00

296

No Daily Parking/Monthly Only

N/A

Monthly Only

$110.00

297

Flat Rate

9.00

Flat Rate

$110.00

PRE-CHARGE AT LOTS WILL VARY FOR SPECIAL EVENTS. CHECK WITH LOT SUPERVISOR FOR RATES.
** Pre-pay at Tower Bridge Friday & Saturday evenings after 4pm

*SADR= Same as daily rate

* For surface parking lots, the monthly payment is due on the 20th of the preceding month.
Carpool Discount is 25% off the Regular rate

S:\Engineering Services\Contract ServiceslConsultant AgreementslRFQs & On-Call ListslParking Services Operations & Maintenance RFQ1Parking Fee Schedule
(Master) 8.01.09
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EXHIBIT D
INVENTORY OF OPERATING AND OFFICE EQUIPMENT
FURNISHED BY THE CITY OF SACRAMENTO
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Downtown Plaza Inventory List
Parking Offfce
• 1 S&B computer
• 1 S&B printer
• 3 Computers
• 3 Desks
• 5 Chairs
• 2 Safes
• 6 File cabinets
• 1 Fax machine
• 3 Office phones
• 1 Fax machine
• 1 Scanner.
• 1 Paper shredder
• 1 Money counter
• 1 Video surveillance system (monitor, recorder, & camera).
• 2 Lockboxes ( 1 Lrg & 1 small)
• General office supplies - paperclips, pens, highlighters, rubberbands,
notepads, tape, scissors, labels, envelopes, file folders, binder clips,
staplers, staples, calculators, receipt rolls, printer cartridges
• Panic alarm monitoring system
Audit Office
• 1 S&B computer
• 1 S&B printer
• 2 computers
• 2 desks
• 2 chairs
• Panic alarm monitoring system
Parking Booths
• 12 S&B cash terminals
• 12 S&B monitors
• 12 S&B fee displays
• 12 drop safes
• Heaters
• Black & white delineators
741 of 885

Downtown Plaza Inventory List

Maintenance Area
• Parking Tickets
• Tools
• 2 Leave blowers
• 4 Trash and mop cart combo
• 2 Large trash carts
• 5 Rolling trash bins
• Signs - (Prepay & Special Event)
• 2 Ladders
• 1 Pressure washer
• 1 Industrial vaccum
• 1 Shop vac
• 4 Gas cans
• Janitorial supplies - trash bags, paper towels, toilet paper, cleaners,
mops, brooms, dustpans, dusters
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EXHIBIT E
OPERATING BUDGET
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Downtown Plaza Garage Proposed 2010-2011Budget
Apr'10

May

Aug

Jul

Jun

Oct

Sep

Nov

Dec

lan'11

Feb

TOTAL

Mar.

0
EXPENSES
Wages-Cashiers
Wages-Manager
Wages-Supervisor
Wages-Clerical
Wa es-Vacation Pay
Wages-Holiday Pay
Wages-Cleaning
Wages-Audit
Payroll Ove(head
Health and Welfare
Supplies
Uniforms
Office supplies
Xerox and Printing Postage
Postage
Telephone and Pager
Insurance-Liability _
Insurance-Vehicles
Bank Service Charge
Incentive Fee
Misc Expense
Vehicle Leases
5 ecial Projects
Customer Service
Tickets
TOTAL-0IRECT:EXPENSES
Management Fee

39,467
5,606
10,904
2,807

39,718
5,E06
10,905
2,807

50;162
5,606
10;771
2,680

47;117
5,606
11,037
2,935

431143
5,608
10,905
2,807 ,

43;148
5,606
10,771
2,680

45,831
5,606
10,904
2,807 ,

51,430
5.606
11,037
2,935

53;057
5,606
10,771

56;422
5,606
11,037

2,680

2;935

50;931
5,606
10;904
2,807 .

40,878
5.606
10.637
2,552

'0
561,304
67,272
130,583
33,432,
0

7;096
1.812
12,825
5,217
758
1,420
520
790
10

7,096
1,812
12,872
5,217 ,
758
1,420
520 .
790
10

7,096
2,025
14,829
5;217
758
.1;420

7,096
1.705
13,497
5,217
758
1,420

520
790

520
790

10
665
775

10
665
775
34

665
775
34
1,285

665
775
34
4,885

34
1,285

1,285

1,455
9

1;455
9
96

1,455
9
96

1,455
9
.96

96

.

7,096

7,096

1,918 ,
14,333
5;217
758

1,705
13,448
5,217
758
1;420
520

1,420
520
790
10
665
775
34
1,285
1,455
9
96 ,

790
10
665
775
34
1,285
1,455
9
96 ,

7,098

7;096

7.096

1,705
.15;313
5;217

1,812
16,065
5;217
758

2,025
15;022
5,217
758 .
1,420
520

7,096
1,705

7;096
1,918

14,002
5,217
758
1,420
520
790

15,145
5;217
758
1,420
520
790

10
665
775

10
665
775

34
1,285

34
1,285

34
1,285

1,420
520
740
10
665
775 ,
34
1,285

1,455
9

.1,455
9

1;455
9
96

1,455
9
96

96

96 ,

758
1;420
520
790
10
665
775

7;096
1,705
12,972
5;217
758
1,420
520
790
10

0
85;152
21,847
170;323
62,604
9,096
17,040
6;240
9,480
120
7,980

790
10
.
655
775
34
_ 1,285

1;285

19,020

1,455

1,455

9
96

9
96

0
17,460
108

665 ,
775
34

9,300,
408

11152
0

93,551

97,450

106,203

97,793

103,076

97,488

100;985

108;201

109;262

114;007

.

107,425

94,480

0
1';229,921

8,245 : Per month

Note: Vacation and Holiday pay are included in the line item wage costs for each classification.
Ampco System Parking
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EXHIBIT F

DRUG FREE WORKPLACE POLICY AND AFFIDAVIT
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DRUG-FREE POLICY AND AFFIDAVIT
Page 1 of 1

CITY OF SACRAMENTO
Department of Transportation
Engineering Services Division

DRUG-FREE WORKPLACE POLICY AND AFFIDAVIT
BID PROPOSAL MAYBE DECLARED NONRESPONSIVE IF THIS FORM (COMPLETED) IS NOT ATTACHED.
Pursuant to City Council Resolution CC90-498 dated 6/26/90 the following is required.
The undersigned contractor certifies that .it and all subcontractors performing under this Agreement will provide a drugfree workplace by:
1.

Publishing a"Drug-Free Workplace" statement notifying employees that the unlawful manufacture, distribution, dispensing,
possession or use of a controlled substance is prohibited in the contractor's workplace and specifying the actions that will be
taken against employees for violations of such prohibition.

2.

Establishing a Drug-Free Awareness Program to inform employees about:
a. The dangers of drug abuse in the workplace.
b. The contractor's policy of maintaining a drug-free workplace.

c. Any available drug counseling, rehabilitation, and employee assistance program.
d. The penalties that may be imposed upon employees for drug abuse violations occurring in the workplace.
3.

Notify employees that as a condition of employment under this Agreement, employees will be expected to:
a. Abide by the terms of the statement.

b. Notify the employer of any criminal drug statute conviction for a violation occurring in the workplace.
4.

Making it a requirement that each employee to be engaged in the performance of the Agreement be given a copy on the
"Drug-Free Workplace" statement.

5.

Taking one of the following appropriate actions, within thirty (30) days of receiving notice from an employee or otherwise
receiving such notice, that said employee has received a drug conviction for a violation occurring in the workplace:
a. Taking appropriate disciplinary action against such an employee, up to and including termination; or
b. Requiring such employee to participate satisfactorily in a drug abuse assistance or rehabilitation program approved for
such purposes by a federal, state, or local health, law enforcement or other appropriate agency.

* i certify that no person employed by this company, corporation, or business has been convicted of any criminal drug statute
violation on any job site or project where this company, corporation or business was performing was within three years of the
date of my signature below.
EXCEPTION:

Violation Type

Date

Place of Occurrence

If additional space is required use back of this form.
* The above statement will also be Incorporated as a part of each subcontract agreement for any and all subcontractors
selected for performance on this prolect.
IN THE EVENT THIS COMPANY, CORPORATION, OR BUSINESS IS AWARDED THIS CONSTRUCTION AGREEMENT, AS A
RESULT OF THIS BID; THE CONTRACTOR WITH HIS/HER SIGNATURE REPRESENTS TO THE CITY THAT THE
INFORMATION DISCLOSED IN THIS DOCUMENT IS COMPLETE AND ACCURATE. IT IS UNDERSTOOD AND AGREED
THAT FALSE CERTIFICATION IS SUBJECT TO. IMMEDIATE TERMINATION BY THE CITY.
The Representations Made Herein On This Document Are Made Under Penalty Of Perjury.
CONTRACTOR'S NAME:
BY:

Ampco System Parking

0*74 4&:S^
Sig ature i's

R o d Howery

Regional Vice President
Title

Date:

2/23/10

Effects of violations: a. Suspension of payments under the Agreement. b. Suspension or termination of the Agreement. c.
Suspension or debarment of the contractor from receiving any Agreement from the City of Sacramento for a period not to exceed
five years.

FM 681
(Rev. 10/5/01)
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EXHIBIT G
Non-discrimination in Employee Benefits by the City Contractors Ordinance
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NON-DISCRIMINATRQN IN EMPLOYEE BENEFITS BY CITY CONTRACTORS
ORDINANCE
INTRODUCTION
The Sacramento Non-Discrimination fn Employee Benefits By City Contractors
Ordinance (the "Ordinance"), codified as Sacramento City Code Chapter 3:54, prohibits
City contractors from discriminating in the provision of.empioyee benefits between
employees with spouses and employees With domestic partners; and between the
spouses:and domestic partners of employees.
APPLICATION
't'he provisions of the:Ordinance apply:.to. any contractor. agreement: (as defined betow),
between a Contractor and the :City of Sacramento, in an amount exceeding $25;400:b0.
The Ordinance appiies,to that portion of a contractors operations tFiat occur: (i)within
the City of Sacramento; (Ii) on real property outside the City of Sacramento If the
property is owned by the City or if the City has a right to occupy the property; or(i!i) at
any location where a significant amount of work related to a City contract is being
performed. The provisions apply only to those employee(s) actually working on the City
contract and only for the. actual amount of time the employee(s) spend working on such
contract.
The Ordinance
_ does not apply; to subcontractors or;subcontracts.ofanyContractoror
contractars; to transactions enten}d into pursuant to cooperative purchasing agreements
approved bythe,Sacramento City Councii; to:legatcontracts of other governmental
jurisdictions or,public agencies without separate competitive bidding by the City; where
the requirements of the ordinance will vioiate or are inconsistent with the tetms or
conditions of a grant, subvention or agreement with a;public agency or me inatructions of
.an authorized representative of any such agency with respect to any such grant,
subvention or agreement; to contracts for excavation or street construction; or to
agrieements for the use of City right•of-waywhere a contracting utility has the power of
eminent dorrrain.
DEFINITIONS
As-set forth in the Ordinance, the:foilawing defiriitions:apply:
"Contract" means an agreement for pubiicworks or improvements,to be performed, or
for goods or services to be purchased or grants to be provided, at theexpense of.the
City or to be paid out of moneys-deposited in thetreasury or out of the trust money
under the control or collected by the City. "Contract" also means awritten agreement for
the exclusiiie use (!exclusive use, means the,rightto.use or occupy real property to the
exclusion of others, other"than'the right reserved by the fee owner) or occupancy of real
property for a term exceeding 29 days irr any.calendar year whether by singularor
cumulative instrument(),'forthe operation or use by ott^ers of real property owned or
c±antroiled.bythe City for the operation of a business; sociai, or other establishment or
organization, including leases; concessions; franchises and easements; or (ii) farthe
City's use of occupancy of real property owned by others, inciuding leases, concessions,
franchises and easements.

"Contract" shall not include: a revocable at-will'use "oir encroachment permit for the use
of or encnoachment.on City propertyregardtess of the ultimate duration of such permit;
excavation, street construction or street use permits, agreements for the;use of City
Page.1 cf9
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right-of-way where a contracting utility has the power,of eminent domain; or agreeme.n„ts
governing the use of City property'thatconstitute a public forum for activities that are
primarily foe the purpose of espousing or advocating causes or ideas and that are
generally protected by the First Amendment to the United States Constitution or that are
primarily recreational in nature.
"COntractor" means any person or persons; firm partnership or corporatio.ri; company or
combination thereof, that enters lnto. a Contract with the City . "Coiitractoi" does not
include a pubiic entity.
"QoniesticPartner" means any person who has a currently registered domestic
partnership with a governmental entity pursuant to state or local law authorizing the
registration.
"Employee Benefits" means bereavement leave; disability, life, and other types of
insurance family medical leave; health benefits; membership or membership discounts;
moving expenses; pension and retirement benefits, vacation; travel benefits; and any
other benefit given to employees, "i=mployee benefits' shall not indude benefits to the
extent that the application of the requirements of this chapter to such benefits may be
preempted by federal or state:

CONTRACTOR'S OBLIGATION TO PROVIDEXHE CITY WITH DOCUMENTATION
AND tNFORMATION
Contractor shall provide the. City with documentation and information verifying its
compliance with the, requirements of the Ordinance within ten (10)° days.of receipt of a
nequest from the City. Contractors shall keep accurate payroll records, showing, for
each City Contract, the. empioyee's name, address,. Social Security number; work
classification, straight:time pay rate, overtime pay rate, overtime hours woriced; status
and,exemptions, and benefits for each day and pay period that the employee works on
the City Contract. Each request for payroii records shall be accompanied by, an affidavit
to be completed and returned bythe.Contractor, as stated,attesting that the information
contained in the payroll records is true-And correct; and that the Contractor has complied
with the requirements of the Ordinance. A vioiation of the Ordinance or noncompiiance
with the rec{uirements of the Ordinance shall constitute a breach of contract.
EMPLOYER COMPLIANCE CERTIFICATEAND NOTICE REQUIREMENTS
,(a) At contractors seeking.a Contract;subjecttto the Oizlinanoe shall submit a completed
Declaration of Compliance Form (attachment "A°); signed by an authorizeci
representative, with each proposal, bid or_application. The Declaration of Compliance
shall be-made a part.of the executed,contract; and will be made available for public
inspection and copying during regular business hours:
(b) The 'Contractor shall give each existing erriployee working directing on ,a City
contract, and (at the time of hire), each new employee, a copy of the notification
provided as attachment -B."
(c) Contractor shall post, in a place,visible to all employees, a copy of the notice
pravided as attachment "C."
Page 2of9
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DECLARATION Oi~ COMPLIANCE
Equal .Benefits Ordinance
Ampco System Parking
Name of Contractor
420 Taylor.Street, Suite 400,,San Francisco, CA 94102
Address
The above named contractor ("ContractoO hereby deciares and agreesias follows:
1.

i have read and understand the Non-Discrimination In Employee 8enefits By City
Contractors OTdinance ("Ordinance") provided to me by the City of Sacramento
("City") in connection with the City's request for proposals or other solicitations for
the performance of seniir.es,:or, for the. provision of commodities, under a City
contract or agreement ("Contract").

2.

As a condition of receiving the.CityContraci; i, agree to fully comply with'the
requirements of the Ondinance, codified as Chapter 3. 54.of the Saceamento City
Code.

3.

If the face amount of this City Contract isiess:,than $25,000, as a condition of
receiving this Contract, I agree to notify the City in writing if the aggregate value
of the City Contract referenced herein, after changes, modifications, or.simiiar
actions, equals or exceeds $25,000 in total value.

4;

i understand, to the extent:thatsuch benefits are not preempted or prohibited by
federal or state law, employee benefits covered. by the Ordinance,_:are any of;the
fotiovbing:
a.
b.
c.
d.
e.
f.
g.
h.
I,
j.

Bereavement Leave
Disability, life, and :other types of insurance
Family medical leave
Health benefits
Membership or membership discounts
Moving expenses
Pension and retirement benefits
Vacation
Travel benefits
Any: other benefit offered to employees

I agree that should I offer any of the above listed employee benefits, that I. will
offer those benefits, without'discrimination between employees with spouses
and employees with domestic partners, and without discrimination between the
spouses'and domestic partners of such employees.
5.

1 understand that I will not be considered to be discriminating in the provision or
application of employee benefits under the;folioVUing conditions or circumstances;
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a.

in the event that the:actuai cost of providing a benefit to a domestic
partner or spouse; exceeds the cost of providing the same benefit to a
spouse or domestic partner of an employee, I Will not.be required to
provide the benefit; nor shall it be deemed discriminatory, if I require the
employee to pay the monetary di. Iference in order to provide the benefit to
the domestic partner or to the spouse.
In the event I am unable to proviae.acer{ainbena fit despite taking
reasonable measures to dd• so, if I provide the empioyeevuwith a cash
equivalent, I will not be deemed 1:606 :discriiriinating in the appiication of
that benefit.

c.

If I provide employee benefits neither to employee's spouses nor to
employee's domestic partners.

d.

If I provide employee benefds to:empioyees on a basis unrelated to
marital or domestic partner. status.

e.

If I:submit, to the Program.0oordinator, written evidence of making
reasonable efforts to end discrimination in employee benefits by
implementing policies which are to be enacted before the first effective
date after the first open enrollment process following the date the
Contract is executed with the City.
I. understand that any delay in the implementation of such ,policies may
not exceed one (1) year from the date the Contract is executed with the
City, and applies-only to those employee benefits for which an open
enroiment process isapptieabie.

f.

Until administrative steps can be.taken to'incorporate;.in the
infrastructure, nondiscrimination in. employee benefits
The time allotted for these administrative steps wi11 apply only to those
employee benefits for which administrative steps are necessary and. may
not exceed three (3) months from the date'the Contract is executed with
the 'City.
Until the expiration of a. current coiiective bargaining,:agreement(s):where,
in fact, employee benefits are governed bya collective bargaining
agreement(s).

h.

I take all reasonable measures to end: discrirnination in employee benefits
by either requesting the:union'(s) Involved agree to reopen the
agreement(s) in order for me to take whatever steps are necessary to end
discrimination in employee benefits or by"my ending discrimination in
employee benefits Without reopening the collective bargaining
agreement(s).
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I.

In the event I cannot end discrimination in empioyee benefits despite
taking all reasonabfe measure's .1o do so, I provide a cash equiVatent to
eligible employees for whom employee benefits '(as iisted previousiy); are
not available.
Unless othenvise authorized in writing by the City Manager, I. understand
this cash equivalent must begin atthe time the unlon(s) refuse to`aliow
the coiiective bargaining agreement(s) to be reopened nr no longer than
three (3) moriths:from the datethe Contract Is executed with the City,

6.

I understand that failure to comply with the provisions of Section5., (a) through
4. (i), above, will subject me to poss,ibie suspension and/or termination of this
Contract for cause; repayment of any or all of the Contract amount disbursed by
the City; debarment for future contracts untii all penalties and restitution have
been paid in full; deemed ineiigibie for future contracts for up to two (2) years; the
imposition of a penalty, payable to the City; in the. sum of. $60.6.0 for each
employee, for each calendar day during:which the employee was discriminated
against in violation of the provisions;of the'Ordinance,

7.

I understand and do hereby agree to provide each current, employee and,:within
ten (16) 'days of hire; each new employee, of.their rights under tMe.Ordinanc8. I
further agree to maintain a copy of'each such letterprovided, in an appropriate
file for possible inspection by an authorized representative ofthe City. i:aiso
agree to prominently display a poster Informing each employee of these rights.

8,

I understand that I have the right to request an exemption to the benefit
provisions of the Ordinance when such a request is submitted to the
Procurement Services Division, in :writing with sufficient justification for resolution,
prior to contract award.
I further understand that the City may request a waiver or:exentptioti to the
provisions or, requirements of the Ordinance, when only one contractor is
available to enter into a contract or.,agiieement to occupy and use Gity, property
on terms and conditions established by the City; when soie source conditions
exist for goods, services, public project or improvements and related construction
services; when there are no responsive bidders to the EBO requirements and the
contract is for essential goods tirservi,ces; when emergency conditions with
pubiic,health and safety implications exist; or when the contract Is for specialized
legai,setvices if in the best interest.ofthe City.

9.

In consideration of the foregoing, I shall defend, indernnify<and;hold harmless,
the-City; its officers and empioyeea, against any ciaims, actions, damages, costs
(including reasonable attorney fees), or other iiabilities of any kind :arising from
any violation of the City's Equal Benefits Requirements or of the Ordinance^by
me.
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I declare under penalty of perjury under the laws of the-S.tate of Caiifomiathat the
foregoing is true and correct. and that I am authorized to bind the Contractor to the
provisions of this Declaration.

Signature ofAutqorizeBKepresentative

Date

Vivian Smith

Print Name
Vice President, Human Resources
Title
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YOUR RIGHYS UNDER THS CITY OF SACRAMENTO'S
NON-DISCRlMiNATtON IN EMPLOYEE BENEFITS BYCIIY CONTRACTORS

ORDINANCE
On:. ................... (date), your employer (the "EmRp^{,Qi?') enteretf'into ar.nntract With
...:. (contract details) and'as
the City of Sacramento (the °City) for ..................
a condition of that contract, agreed to abide by the requirements of the City"s NonDiscrimination In Employee Benefits By City Contractors Ordinance (Sacramento City
Code Section 3.54).
The Ordinance does not requite the Employer.to provide employee benefits, The
Ordinance does require that if certain employee benefits are provided by the,, Employer,
that those benefits be provided without discrimination between employees-with spouses.
and employees with domestic partners, and without discrimination between the ,spouse
or domestic partner of employdes.
The Ordinance covers any employee working on the specific contract referenced above,
but only for the period of time while those employees are actually working on this
specific contract.
The included employee benefits are:
- Bereavement leave
- Disability, fife and other types of insurance
- Fqmily medical leave
- Health benefits
-11Aembership or membership discounts

- Moving:eicpenses
- Pension and retirement
benefits
- Vacation
- Travel benefits
- Any other benefits given to
employees

(Employee Benefits does not include benefits that rnay: be preempted by
federal or state law:)
If you feel you, have been discriminated or retaliated against by .your ®rnpioyer in the
terms and conditions of your appiication for employment, or (n; your employment,, or In
the application of these employee benefits, because of your status as .:an applicant or as
an.empfoyee protected bythe OndinanCe; or because you reportsd s violetion of the
Ordinance; and after having -exhausted all:remetlies with youreempioyer,
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You May...
o

Submit.a written.conaplaintto the City of Saci~amento, CdntradS®rvices
Unit, containing the detaiis af theaiieged vioiatian. The aiidress is:
City of Sacramento
Contract Services Unit
5730 24tn St, Bldg '!.
Sacramento, CA 95822

o

Bring an action in the,apptopriate division of: the Superior Court of the
State of California agairist theE mployer and obtain the following
remedies:
Reinstatement, injunctive relief-, compensatory.d6mages and
punitive damages
Reasonable attorney's fees and costs
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YOUR RIGHTS UNDER THE CITY OF SACRAMENTO'S
NON-DISCRIMINATION IN EMPLOYEE BENEFITS gY CITY CONi'RACTORS
ORDINANCE
if your employer provides employee benefts,;they must be provided to those employees
working on;a'City of Sacramento contract .without discriminating :between empioyees
with 'pouses and employees with domestic partners.
The included employee benefits are:
- Bereavement leave

- Moving expenses

- Disability; life and other types of insurance
- Family medical leave

- Pension and retirement benefits
- Vacation

- Health benefits
- Membership or membership discounts

- Travel benefits
- Any other benefits given to
employees

If you feel you have been discriminated against by your employer...
You May...
o

Submit a written complaint to the City of Sacramento, Contract Services Unit,
containing the details of the _alleged Violation. The address,.is:
City of Sacramento
Contract Services Unit
5730 240' St, Bldg 1
Sacramento; CA 95822

o

Bring an action in the appropriate division of the Superior Courl of the State of
California against the employer and obtain reinstatement, iru'unctive relief,
compensatory damages, punitive damages and reasonable attorney's fees and
costs.

Discrimination and Retaliation Pr+ahibited.
If you feel, you have been discriminated or retaliated against by yaur employer in-the
terms and conditions of your application foremployment;;or in your employment;
because of your status as an applicant or as an employee protected bythe:Ordinance,
or because you reported.a violation of this Ordinance ...
You May Also . . .
Submit a written complaint to the City of Sacramento; Contract Services Unit; at the
same address, containing the details of the alleged violation.
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LIVING WAGE REQUIREMENTS
(Nonprofessional Service Contracts)
'

.

' 1'^ ..

.

4^'. . •

,
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..
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•

The Living Wage Ordinance
On December 9;+2003; the ,Sacr'amento City Council. enacted, a LivinglWage Ordinance
(the "LWO"), adopted as Amended Ordinance No. 2003-082 and codified as Chapter
3.58 of the Sacramento City Code. The LWO requires certain firms that , enter, into
contracts to provide certain services to or for the City, to pay a specified minimum level
of compensation to, their -employees. for time spent' performing . any work . on: the City
contract. ^7The LWO. also* applies to certain subcontractors.,- !-, . }- `
; ..,: .
The LWO applies to contracts entered into, amended, or renewed or extended at the
City's discretion, on or after March 1, 2004 (the "LWO Effective•Date°'):.?.-;
Contracts and Contractors Covered by the LWO
',tr
Determining-: whether.^ the:' LWO -applies to -a-specific- City 'contract; -,contractor or
subcontractor, depends on whether the contract, contractor and/ort subcontractor meet
the criteria specified in the LWO for contract type, contract amount, contractor size (# of
employees), subcontract amount and subcontractor size (# of employees). These criteria

are summarized below.
. .

...

...

'

,

_i ^^ .t . ..'^ .

=• 'Contract Type.
> .

+

. ..

^...

^

i''; ^

.

... .. %f`' ,

-The LWO'applies only to,Fcontracts for, Nonprofessional':Services: tt Under`,the
LWO; this .iricludes contracts, for any services of a:nonprofessional ..character,
'Jncluding= but not limited '•to tree 1rimming se'rvices, frepair .'services -for motor
vehicles and office equipment, vehicle towing, and:security services:-.
The LWO does not apply to: ( 1) Incidental services, such -as. delivery, - installation
or.- maintenance, .that are provided, under, contracts -for,the-purchase ortlease: of
equipment, supplies, or other personal property; (2) contracts.that are subject to
City, state, or federal prevailing-wage requirements; (3) contracts for professional
services (including but•not !Iimited to'services rendered by engineers, architects,
auditors;- banks, `consultants,`+actuaries and 'attorneys) ; and (4) contracts with
nonprofit corporations"^that are `organized `^under section :501,"of the Internal
Revenue. Code and liave fewer than 100 employees,.whether'full'or part time.
-.
^. . ; ^ • ^y^ .
^:^,
.. .
._

Contract Amount ^

..The LWO. applies to contracts entered•,into:;ort,amended after the- LWO ^Effective
Date that provide compensation 'from the City. of.$100,000_ori more. In addition,
the LWO applies to a contract entered into or amended after the LWO Effective

^•"..i. +•Date -that;n,by itself, does not reach this amount, if the aggregate 'value, of that
•v`contract+^and of. any -other, Nonprofessional- Services.. contracts -covered iby1he
•L-WO-that the City"-has awarded ,to the same p&son or firm within ,the 'previous 12
months, is $1,00,000 or more: IT- IS THE CONTRACTOR'S RESPONSIBILITY
70' DETERMINE 'WHETHER THIS- AGGREGATE - VALUE '- IS $100;000.'`OR

'`'MORE, AND TO NOTIFY THE :CITY. IN WRITING•'WHENEVER: THIS IS THE
CASE.
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Contractor Size

^ ;:I i.i>^

r a.^' ^a.:^^ . _ ._ ^i-.. < ,•":.

r..St,^l ta
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The LWO only applies to a contractor that has at least 25 employees, working
either full or part time. The number of employeesa-^that^ a-c,ontractor:^rhas.: is
determined by adding the contractor's employees and the employees of any
#other;persornor.entity,deem ed to be a .Related- Person"runder-the LWO.' r:''
:,. 'idy " r `^' r> .

^ . 'r i

)i. .

' ^,i . ,ti.:f'. .:f; i^ft.. 2

s4.:.

i;:.

.

;1'

..

,

; . • ,

i's.

•'li

i • . Ji•.

.. ,.

:7!i:,^^^^.^
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.

3 ;yCd`J

l

t.- ..

:#w .. t cr,,•. ^ . •

'SubcontractAmount

,<^r

#

ii`,... . '!1

,

' fs

iiF-

..

!-,:ThefLWO. applies to a subcontractor providing services under a covered contract
if the amount of the subcontract,is:at:least 25 % of,the^,contract'.amount,;;.without
regard to the number of employees the subcontractor has.
^

.:s^

^'

.;.?F^^i^^':3

.•'j, .'.T•..r .< .,.^7i,.^fe^fi. , - r!l'
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Subcontractor; Size
The LWO also applies to a subcontractor,,: providing: services.-.under. a:'cover,ed
contract if the subcontractor has at least 25 employees, working either full or part
--time-.,whether-,or riot! the amount of the: subcontract--Js at:rleast^ 25'•%o:,of-•the
.".

.contract`amounf..:r:
.'P^

. , a.

'

Li ,..^,:^

^:

..

l... •.^

.. .;r'..,. _, r.. , :.. '^,^¢ :,,^^',

.

..

: ... !.r•:.'.-

., :rT . ..^ .,. .. . .

Payment!of Living ;Wage to Covered. Em ployees
If a contractor or subcontractor meets the criteria specified in the LWO for contract type,
contract amount, contractor size, subcontract amount and/or subcontractor;: size, the
contractor or subcontractor is deemed to be a "Covered Employer" under the LWO. The
LWO.requires-a Covered:,Employer,'to provide=specified'.minirnum.:compensation to its
employees vho. perform ,work directly related: to the Zty; contract i (these 'employees are
called "Covered,': Employees;'nunder. the.-,LVVO),.` for all ; hour.s the Coyeredz,Employees
^t: . .: _ ''?-.
perform underE:the^City contract.2 ., ,f iLwrr ^;t . . t . .,, , :,: ^c . •
.

"..

. ,r ,,... .. ... . . . . . ^"^:'. . if:iilr:^!:#^S ,C . , :#•1"^'

f't f_'^;' f^•

1 -`1 he • LWO provides, that ^ a;,.person or'^entity; is a" Related Person:'whenr. any' -of., theiJollowing
circumstances .exists:^v . :-,r.:',
#.
(1); ;••; The. person or entity.. and, the., contractor, are, both corporations : and •(i) share a
majority of members of their governing boards;,or_(ii)have two or more officers in
common, or ,, #ii) are controlled by the same,.majority shareholder or shareholders
(control.means more ttian 50% of the;corporation s voting power) o^(iv.) are in a
parent=subsidiary re'lationship' (such''a felationship exists when one`corporation
directly or indirectly owns shares possessing more than 50% of another
corporation's voting power); or
"(2)`; `1,- -The per`son':o'r=entity=othennrise'controls and' directs,tor;.isfcontrolled and directed
; s :jby,, the; contractor;:as determined by the City Manager:-.;;;,j^:^Y:
. .'.t' ,

,'.r`..E

.''

^^ . ,Jr `: .

, 'ir'r 't, t. ,`:•' _

_.

.

•i::+C';:r

^.'.i

^ t^;^ °,

;^'

2 •^A 'Covered .Employee includes ;full-time, . ; ;part-time, ^=ntingent ;contract-: and -temporary
employees;,-but -does not include: '( 1); individu_als,who,-participate.:in; job-training-and-education
programs ; that .have;; as., their express: purpose, the provision of basic, -job skills,and education to
participants; - with ; the. ' goal of•,^earning a• high,school . equivalency` diploma and permanent
employment; (2) ;student.. interns; (3),individuats paiticipating, in specialiied-training. programs;
and •(4) an:e;nployee wliose term and; conditions^,of .employment `,`are governed kiy , ,bona fide
collective=bargaining agr'eementcontaining an express waiver of the LWO.
.,'•^:., ,
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The;minimum.compensation
..
... .;.,
...
_: . requiredis ,as,follows:
•,. 0) .

_ .
.. ^
,
. .
,,: .,•^_
_
If health_ benefits are provided to ;Covered -Employees and the Covered
Employer's contribution for the benefits is at Ieast$1.50,for each,hour;
then the rates are as follows:

_,
During 2004, $9.00 per hour.
During 2005, $9 ;33 per, hour. s.
During 2006, the greater of $9.67 an hour or $9.00 adjusted by the
increase in the Consumer, Price. Index. for-All ^Urban Consumers,
San Francisco-Oakland-San Jose area ( 1982-1984=100) from
January 1, 2004, through Decem ber; 31, 2005. .., ,..
(d)
During 2007, the greater of $10.00 an hour or $9.00 adjusted by
the increase in the Consumer. Price,,, Index;, for AII. Urban
Consumers, San Francisco-Oakland-San' Jose- area (19821984=100) from,January 1, 2004, through December 3:1,.2006.
,
- . • .
. ,•
..
.
,.
(2)
If health benefts are, not provide d•., to *Covered Employees or.- if health
.;....,benefits, are, provided but,the Covered 'Employee's contribution for the
benefits i§, less than $1.50 toreach hour, then the rates are as.follows:
(a)
(b)),
„(c),

(a)
(b)
(c)

During 2004, $10.50 per hour.
During 2005, $10.87 per,,hour:
During 2006, the greater of $11.17 an hour or $10.50 adjusted by
the increase ,in -the.,:,,onsumer Price Index.. for, All. Urban
Consumers,,. San, Francisco-Oakland-San;, Jose_, area,, (19821984=1:00)..from January.1., -2004,-through Decem ber 31, 2005.
During 2007, the greater of ,$11,.50 an hour or $10.50; adjusted by
the increase in the Consumer Price Index for All Urban
Consumers, San Francisco-Oakland-San .Jose,.. area;;, (19821984=100) from January 1, 2004, through Deceriiber 31, 2006.

Notification to Cov,ered• Em ployees
The L-WO_requires, a Covered Employer to give,each, existing employee. and (at the time
of hire).each new employee a copy of,the;follow'ing•written notification: .
?..
,,;, .
,
.
.
.. ..
This company may enter into a contract to perform services for the City of
Sacramento. If you work,on such, a.contract, then you are entitled to; be
paid a living wage for each hour 's'6 worked:' In 2004, the living wage is
$9.00,,. an hour;ewith • health^.benefits , and, $10.50, an hour. without health
In, 2005,; the living wage, is $9.33 an;,hour with health benefits
benefits.
and $10.87 an hour without health benefits. An 2006, the living wageis at
least $9.67 an hour with health benefits and $11.17 an hour without health
And in 2007, the living wage is at least $10.00 an ^hour with -.
benefits.
health benefits and $11.50 an hour without health benefits. For more
information, see chapter,.3.58;of the,Sacramento City-Code, which can be
viewed:atwww.cityofsacramento.org.
,-,.^.^ _. . ,.. , .
}. .
.
,
•
'
. ..
... , „

The LWO requires the •above notification to. be ,provided, in each. language spoken. by
10% or-more of the Covered Employer's workforce..
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The LWO also requires a Covered Employei`Fto informall'employees'who'eai'n less than
$12 an hour of their possible right to the federal Earned Income Credit (EIC), and to
..
..,,666.
1_yeesany forms 'required"to' secure a'd' 'vaE IC payments
make'available`to thoseemplo
frorn,the'Covered Employer.
..^^';^;;i•,;

, .

,iit

,. "`'."? ::^^.;.^

Subcontractor Compliance
A contractor is responsible for requiring 'all of its subcottractoFs whol-are covered by
these requirements •to ^-comply ,with^ the '-provisions of • the LWO; by including these
requirements in all subcontracts 'covered by the LWO.
`
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Other Provisions of tFie`LWO`
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,'Under th`esL1NOiCovered Employets^riiay not-directly use City funds to persuade
oppose unionization, and Covered Employers
. Covered Employees to support or; .,•^,
may riot^directly us-6-:City funds' toschee dule"'or 'hold' meetings relatedto union
representation-during - We Covered 'Ernployees"tworking hours:,^These restrictions
'do'not apply 'to expenditures made'during good=faitli collective''tiargaining or to
expenditures required u rider bona fide collective-bargaining agreements.
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Under the `LWO, Covered' Employers may not fund any vage increases required
by the LWO; nor shall'Cove^ed,Employers'otherwise respond to the enactment of
insurance';
pension;
vacation, or other nonthe'LWO;y+reducingthehealth;f
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The LWO prohibits a Covered Employer.from taking any adverse action against a
.Covered Employee because the Covered Erriployee ,'does='ariy^ of'the4ollowing:
(1) exercises or
asserts his or her rights under the LWO; (2) informs or assists
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,:.r.'. ..,
other`'Covered' Einployees'concernillg•• their-right-s. and' the` Covered"Employer's
obligations 66der'thefLWO;'(•3)'r66mpl6insatioutt'the Covered'Employer's°failure
to comply with the LWO; or (4) seeks to enforce the LWO.
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The LV1/O provides `tfiat"'any-violation--of =tlie •LWO by`ya, City""cont"ractor'constifutes a
material breach of the contract, and authorizes the City to terminate the. contract and
pursue all available legal and equitable remedies. In order to monitor compliance, the
•
; _ . ,. • • ..
LWO sutFiorizes the City -to , require^.Covered Eriiployers

to-verify' thei'r- compliance with
the LWO by submitting certified payroll "recordslo the City, and'to-teke such other steps
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DECLARATION OFCOMPLIANCE
Living Wage Ordinance
r
,,f '
'Narie`of Contrector.$ Ampco?.xSystem P.arking
426,
Taylor
Y
treet:;Sui'te'
0Q;;,
San
Francisco',
CA, 194102,
Address:
Name of City Contract
Subject to the Living Wage Ordinance: Operat ion & Maintenance ;;of . Downtown Plaza Parking
Facilities
Contracting Department: Department o Iransportation
The above-named contractorContractor") he'reby declares and agtees as foilows``
have,.read and understand'the =Livirig ;VUage Requirements provided ao me by, the3.City of
Sacramentor(''City") in`rconnection with'>the City s`°request for proposais;or,'other;soiicitation.for
thetpe r. Formance of°services ,u nder aCity„contract
2.

As a conditiori of receiving the City contract,yl agree to fully`comply with the Li'ving''1lVage
Requirements, as well as any additional requirements that may be specified in the City's
`ty k'Code'°$(the
Living Wage Ordinance codified at Chapter 3.58 of the Sacramentof'Ci
"Ordinance"). If required by the Ordinance, I will pay not less than the minimum
-:Ecompensationd"specified
ail time spent,;perf'orming any
,. in.the^Q[dinance to my,^empioyees,:'-for
,
work.underwmy;City contract.

3.

If.the amount of my City contract' is lessthan $100;000; at ' a condition of` receiving this
contract I will , notify the City,, in writing, if the aggregate value of my .Ctyr contract and of any
other -Nonprofessional' Services ` contract(s)
. covered" by the Ordinance1;that°^the City has
>>.,.
awarded to me within°the^previous 12 months'is'$1OOj000 or more: '

4.

I acknowledge and agree that the Living Wage Requirements, the Ordinance and this
Declaration shall constitute part of my City contract, and that these provisions shall govern in
the event of any conflict with any other provisions of the contract.

5.

I further acknowledge and agree that any violation of the Living Wage Requirements or the
Ordinance constitutes a material breach of my City contract, and that, if such a breach occurs,
the City will be authorized to terminate the contact, and pursue all available legal and
equitable remedies.

6.

If requested by the City, I will promptly submit certified payroll records to the City, for myself
and/or for my subcontractor(s), as requested by the City, and I will take any other steps as
may be required by the City to determine whether my subcontractor(s) or I have complied with
the Living Wage Requirements and the Ordinance.

7.

I will require all of my subcontractors who are covered by these requirements to comply with
the Living Wage Requirements and any additional requirements that may be specified in the
Ordinance, and I will include these requirements in all subcontracts covered by the Ordinance.

8.

I will defend, indemnify and hold harmless the City, its officers and employees against any
claims, actions, damages, costs (including reasonable attorney fees) or other liabilities of any
kind arising from any violation of the City's Living Wage Requirements or the Ordinance by
me or by any subcontractor retained to perform work or provide services under my City
contract.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct, and that I am authorized to bind the Contractor to the provisions of this Declaration.
r4
Signature of Authorized Rt)<iresentative
Print n me: Rod Hower

Date: 2/23/10

Title: ^egiona vice jvr-e-s-I-Tent
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as may be necessary for the Gity,to.deter.mmea,whether;the requirements of the LWO
nave peen sat^snea.
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The LWO also includes provisions authonzing an^employee^orinterested perspn,.to flefa
judicial action ,`against acontractor or;subcontractor,^for
violation
of the
._._^. . ..., ....^.
, _L . _.....
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,.
®ec9aration of Coahp9iance:
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To assure compliance with, the, LWO, ,any person, or entity entering ,,, into a contract,,to
2004;:`'is
provide Nonprofessional - Services to oi^'for the' City, 'on"or after March
required to^provide,the,City with a signed}Declaration of,Compliance in.the form attached
Fiereto,; prior torahe Citj+is^execution of,the` contract',^The Declaration of Cornpliance shall
be signed by a duly authorized representative "of`'the: person or^entity=entering' into the
contract, and, when accepted by the City, shall constitute part of .the coritract
,,
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,
For a=complete;descriptiom of;the^LWO'szprovisions, refer,to the;LWO codified at
Sacramento City Code' Chapter 3.58: * The Sacramento, City Code is available on
the internet at www citvofsacramento
org
.
77,
or^more information on the;tWO requirements andihe City,;s:LWO program,
contact Procurement Seriiices at (916) ,;808 6747,:'
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ADDITIONAL INSURED
..
N^med lnsurec
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g

xSL

DESIGNATED PERSON OR ORGANIZATION

Endorsement.Number

A$hi Industries Incorporated
Rniicv Nurnt>er

E^eilicy Period

XSLG23742317

Effective Date of Endorsement

11/1/2009 to 11/1/2010

Issued By (Narne of titstsrir•c,'vomparty)

^._..

11/1/2009

...._...^.

,

ACE American ynsurance Company
.._.
inse i [tie policy nufnt,Hr, ? he rcmairder 60 he information is to be completed only when this endorsement is issuad,subsequent to the .preparation of the policy.
THISEta'T?t7FtSEME2`TT CHANGES THE POLICY. PLEASE READ IT CAREF'LTLLY.

This endorsement modifies insurance provided under the following:
EXCESS COMMERCIAL G.ENERAL:LIABII;ITY POLICY
SCHEDULE

Name of Person or- Organization:
Any person or organization, whom you have agreed to include agreed, as. an additional insured
$ in a written contract or written agreement.
WHO ZS AN INSURED (Section II) is amended to include as an insured' the person o.r.
organization, shown in the Sehedizle,. but only to the extent that said person or
organization is, indemna.fied by your written contract or agreement with said additional
insured. The insurance with respect to such additional insured sha3;l not exceed such
coverage and limits of liability in the written °contract or agreement nor the coverage and
limits of liability of this policy, and applies only with respect to liability arlisingout
of your operations or-premises owned by or rented to you
If required by the written contract or agreement with said. additional insured, this
insurance shall be primary insurance to any other insurance available to said insured
coveriiig the same loss. Such other insurance available to said additional insured shall be
excess :t°:b and non-contributing to this insurance.

Authorized Agent
CC-1'E 15 Ptd, In IJ:S:;k
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POLICY NUMBER: ISAH08245009

ENDT. #6

ADDITIONAL. INSURED DE , SIGNATED: PERSONS OR. ORGANIZATIONS
Named Insured
ABM I,n3i^^ -^
' rxes Incorporated
Policy Syrrrb ai
Policr Number
Poiicv Period
ISAH08245009

ISA

Endorsement tVbrrber
5
Effective Date of E6dorseme-ni

11/01/2009 to 11/01/2010

.Issued By (Name of Irrsurance Company)
ACE American insurance Company
The rnmarder of the inic:mabon is ca Je mm{wQCS arttv u. w : soi;af;,&mn, i5 issuet :sirbs^rrtrtt to the t^iegsratta7 ot inP cK^ y.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
This endorsement modifies insurance. provided under the following:
BUSINESS AUTO POLICY
TRUCKERS POLiCY
GARAGE POLICY

taddit.ynel insured (s}: Any rerson .or organization .against whom youhave agreed to
al insured in a wrri

'contract or writ4

^rs: Wem^n^.

A.

For a covered "auto,' Who 15 insured is changed lo include 38 an u lfisilreG," the pt3r5on8 or organizations named in this
endorsement. f•iowever, these persons or organizations. are an "insured" only for'bodily, injury" or 'prop-arty damage"
resulting frorn'acts or omissions of,

1, You.
2.

Any of yr=ur erripiloyees or agents,

3. Any parson operating a covered ° auEo" with permission from You,.any of your employees or agents.
B. The persons or organizations named in this endorsement are not liable for payment of vnur premium.

F>,:utYscrzzed Agent

DA-9U74 (12/:94) f>td. in 1;:S.A.
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Exhibit B
to
Agreement for Interim Parking Operations Management
Contractor Administration for Parking Access Control Equipment
(see attached)

AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
B‐1
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City-of Sacramento
Requires Council Approval:

Tax ID # if applicable:

YES Mee

No

Reco mg Requeste

Other Party Signature Needed

Real Estate

'g: June 22, 2010

General Information

Type: Select Contract Type
$

Attachment: Amendment No.: 3
Original Doc Number: 2000-094

PO Type: Select PO Type

Nato Exceed: $ 1,858,100

Other Party: Scheidt & Bachmann USA, Inc.

Certified Copies of Document::

Project Name: Parking Administration and Revenue Control
System Upgrade and Maintenance Agreement

Deed: None
Separate
Included
E/SBE-DBE-M/WBE:

Bid Transaction #:

ProjeCtNumber: is-00 lit (

Department Information

Department: Transportation
Project Mgr: Matt Eierman
Contract Services:
Phone Number:
Comment:

Division: Parking Services
Supervisor:
Section Manager:
Division Manager: Howard Chan
Org Number:

Date:

Review and Signature Routing
Department

Signature or Initial

Supervisor:
Section Manager:
Division Manager.
City Attorney

b N- (0

Date:1143D1to

,

Contract Services: ,s7-z--Project Manager:

ev—k)
..z1 . t 0

For City Clerk Processing
Finalized:
Initial:
0/-16
Date:
-.,-Er-lC)
Imaged:

Date

MIMI
II, 111111M
1112111MI
nitial

0
0
(0

Date

41h

City Attorney (MC: 09
Send Interoffice
Authorization

;d1,0
at

Notify for Pick

Signature or Initial

Op

Id

Date

17,

CII01.

CA)

Recei

N9(iScIfi

?s-iNA)y3V
'fc\'3038.

Department Director, Jerry Way
4-01-10

Concurrence Here Only:

City Manager (Mc 09200):
Yes IR No
City Clerk (MC: 09400):

b\,

Contract Cover/Routing Form: Must Accompany ALL Contracts; (01-01-09)
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THIRD AMENDMENT TO PARKING REVENUE CONTROL SYSTEM AGREEMENT
BETWEEN SCHEIDT & BACHMANN USA, INC, AND THE CITY OF SACRAMENTO
RECITALS
1

Scheidt & Bachman USA, Inc. ("Contractor") and the City of Sacramento ("City")
entered into an Agreement for a Parking Revenue Control System, identified as
City Agreement No. 2000-0094, which agreement was amended by a First
Amendment in July 2001 (City Agreement No. 2000-0094-1) and further
amended by a Second Amendment in May 2003 (City Agreement No. 20000094-2) (hereafter collectively referred to as the "Agreement").

2.

The Agreement set forth the terms by which Contractor would make the
improvements to City parking garages necessary for the use of a centralized
revenue control system.

3.

The Agreement provided for the installation of the improvements in all City
parking garages and facilities.

4.

The City desires to upgrade or replace obsolete parking control hardware,
computers and software to ensure the parking garage system is compliant with
Payment Card Industry (PCI) standards and to improve and streamline tracking
of revenue, parking space availability, audit functionality and provide on-line
payment capability.
The City and Contractor agree that Contractor will perform the work necessary to
upgrade the parking revenue system under the terms and conditions set forth in
this Third Amendment

NOW THEREFORE, in consideration of the mutual obligations set forth in the
Agreement and this Third Amendment, the parties agree to amend the Agreement as
follows:
I. Amend definition of "Business Days" in Section Ito read:
The hours of the day occurring between 8:00 a.m. and 5:00 p.m. Pacific Time on
Monday through Friday, excluding legal holidays recognized by the City.
2. Amend Section 2.1 to read:
Except as otherwise provided in Section 9 of this Agreement, which sets forth
Contractor's maintenance obligations, the term of this Agreement shall be as described
in Exhibit N, subject to earlier termination pursuant to Section 15 of this Agreement.
Those provisions of this Agreement capable of performance after expiration or

_

*2000-094-.3
Title: Parkng Admin & Revenue
Control System UpgradelMaint
Agmt
With: Scheldt & Bachmann USA Inc
Authorization : Reso 2010-376
-

—
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THIRD AMENDMENT TO AGREEMENT BETWEEN
SCHEIDT & BACHMANN, USA INC. AND THE CITY OF SACRAMENTO

termination of this Agreement, including but not limited to Section 17 (Indemnification),
shall survive any expiration or termination of this Agreement, except that for any claim
arising after the effective date of this Third Amendment for damages resulting from the
failure or malfunction of a parking gate installed prior to such effective date, the
Contractor's obligation to indemnify CITY for such damages under Section 17 shall be
limited to 50% of the amount of such damages.
3. The Agreement is amended to upgrade the parking revenue control system as
set forth in Exhibit N to this Third Amendment, attached hereto and incorporated herein,
and to extend maintenance services for 6 years, for an amount not to exceed (i)
$665,019.18 for the upgrade/install cost, (ii) $200,000 for parts and equipment, and (iii)
$993,080.82 for 6 years of maintenance services through June 30, 2016. The total
amount for this project shall not exceed $1,858,100.
4. Amend Section 9.1.2 to read:
The City, in its sole discretion, shall have the option of extending the term of
Contractor's maintenance obligations under this Agreement beyond the 6 year
extension set forth in Exhibit N.
5. Amend Section 19.13 to read:
All notices and other communications required or permitted to be given under this
Agreement shall be in writing, and will be deemed given and effective: (i) when
delivered personally with proof of receipt; (ii) when sent by e-mail; (iii) when delivered by
overnight express; or (iv) three (3) business days after the postmark date when mailed
by certified or registered mail, postage prepaid, return receipt requested and addressed
to a party at its address for notices. Each party's address for notices is stated below.
Such address may be changed by a notice delivered to the other party in accordance
with the provisions of this Section.
To City:

To Contractor:

Parking Manager
City of Sacramento
300 Richards Street
Sacramento CA 95814
e-mail:HChan@cityofsacramento.org
Tom Wunk, Vice President
Scheidt & Bachmann USA, Inc.
31 North Avenue
Burlington Massachusetts 01803
e-mail:twunk@msn.com
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THIRD AMENDMENT TO AGREEMENT BETWEEN
SCHEIDT & BACHMANN, USA INC, AND THE CITY OF SACRAMENTO

6. New Sections 19.14 through 19.18 are added to the Agreement as follows:
19.14 Public Records
Notwithstanding any provision of this Agreement to the contrary, any materials received
from Contractor will be disclosed upon receipt of a request for disclosure pursuant to the
California Public Records Act; provided, however, that, if any information is set apart
and clearly marked "trade secret' when it is provided to CITY, CITY will give notice to
Contractor of any request for the disclosure of such information to allow Contractor to
seek judicial protection from disclosure. Failure by Contractor to respond to the notice
and/or take timely steps to seek judicial protection from disclosure shall constitute a
complete waiver by Contractor of any rights regarding the information designated as
"trade secret" and such information shall be disclosed by CITY pursuant to applicable
procedures under the California Public Records Act. Under no circumstances will CITY
have any obligation to seek judicial protection from disclosure for any materials or
documents received relating to this Agreement
19.15 Payment Card Industry (PCI) Compliance
All software and hardware provided by Contractor shall comply with PCI standards and
Contractor shall update such software and hardware in a timely way to meet any new
PC1 standards.
19.16 Software Delivery
All software shall be delivered electronically. No California state tax is charged on
software delivered electronically.
19.17 Software Updates and Upgrades
All software provided by Contractor shall comply with currently supported versions of
operating system software, database software, embedded software and any other third
party software provided by Contractor under the Agreement.
The system will receive software Updates as an included component of the system
warranty and the extended maintenance services. An Update is defined as a software
correction to a defect or flaw in the existing software portfolio, A system Upgrade is
defined as a new functional component or enhancement to modify/enhance the existing
software portfolio. Any system upgrades or new functional application requested by the
City will be reviewed by Contractor and associated description and pricing component
will be provided to the City for consideration.

19.18 Documentation
Page 3 of 5
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THIRD AMENDMENT TO AGREEMENT BETWEEN
SCHEIDT & BACHMANN, USA INC. AND THE CITY OF SACRAMENTO

Within thirty (30) days after execution of this Third Amendment by the parties,
Contractor shall provide City with one hardcopy, one electronic copy and/or access to
the Contractor's website that will allow download access to all technical network and
hardware specifications, software documentation, a current version of the data
dictionary user manuals, updated design and layout documents. All documents will be
updated on a timely basis as system components are replaced, updated or upgraded.
All documentation will be provided in English at no additional charge as long as the City
is under a maintenance contract.
7. Amend Exhibit J, Section 1.3 to read:
City shall provide remote access according to Contractor's specification. Contractor's
network specifications to be reviewed by the City and to be in accordance with City
security policies, as mutually agreed.
8. Amend Exhibit J, Section1.6 to read:
Contractor shall provide additional support services from its out of state support centers
during normal City business hours (8:00 a.m. — 5:00 p.m. Pacific Time)
9. Contractor agrees to pay City pursuant to Section 16.1 as liquidated damages,
and not as penalty, the sum of one thousand dollars ($1,000) per day for each and
every day that successful completion of the Final Acceptance Test is delayed beyond
the term specified in Exhibit N; provided that the amount of Contractor's liability for
liquidated damages hereunder shall not exceed five percent (5%) of the upgrade/install
amount specified in Section 3 above.
10. Delete Section 18.
11. Except as specifically provided herein, all terms and conditions of the Agreement
shall remain in full force and effect and Contractor shall perform all of the services,
duties, obligations, and conditions required under the Agreement, as modified by this
Third Amendment.
12. Contractor warrants and represents that the person or persons executing this
Third Amendment on behalf of the Contractor has or have been duly authorized by
Contractor to sign this Third Amendment and bind the Contractor to the termshereof.

IN WITNESS THEREOF, the parties hereto have caused this Third Amendment to the
Agreement to be executed as of
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THIRD AMENDMENT TO AGREEMENT BETWEEN
SCHEIDT & BACHMANN, USA INC. AND THE CITY OF SACRAMENTO

Scheidt & Bachmann, USA, Inc.

CITY OF SACRAMENTO,
A Municipal Corporation
By:
John
erg, Assistant
Manager
For: e tavo F Vina, Interim City Manager, June 24, 2010
_

APPR

By.
Its:
Date:

c9oSn s SC,

—
Federal Tax ID

ATTEST:
City of Sacramento
Business Operations Tax Cert. No.

I14'41-aiatlf,44n11/1

By:
d- City Clerk

pa
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THIRD AMENDMENT TO PARKING REVENUE CONTROL SYSTEM AGREEMENT
BETWEEN SCHEIDT & BACHMANN USA, INC. AND THE CITY OF SACRAMENTO
EXHIBIT N
1.

Scope of Services
Upgrade of the CMS 20 software to the latest enterVo application
1.1
1.2 Integration of the certified PABP compliant credit card processing module and transition
to PA DSS credit card processing software to meet PIN Transaction Security (PIS)
Version 3.0 when available.
1.3
Field equipment software upgrade to enterVo
1.4
System design and project management services
Design, Configuration, Installation and Testing services
1.5
enterVo system training
1.6
1.7
Integration of credit card processing software (Verifone)
Additional services and software licenses as specified in the attached Detailed Price List
1.8
Provision and Installation at City of all software and hardware in Section 4
1.9
Implementation of all current customized functionality and processes specific to the City
1.10
supported by the entervo CMS.
City to purchase all server and desktop hardware
1.11
1.12
City purchased hardware will meet or exceed the specifications in Section 7
1.13
All Computer Hardware will be assembled, configured and tested at an S&B
Facility prior to installation at the City.
1.14
All servers will be installed in the City's data center
1.15
6 Year extension of current maintenance services provided for existing and new
hardware and software under this agreement. Yearly period of service would start each
July 1 and conclude on June 30.

2.

Payment Milestones

2.1

Within 30 days contract execution

First Year Maintenance

2.2

Within 30 days of project start date

30% of Upgrade/Install Total Cost

2.3

Delivery of S&B configured equipment

30% of Upgrade/Install Total Cost

2.4

Beneficial use of system

20% of Upgrade/Install total Cost

2.5

Completion of Facility Acceptance Tests

10% of Upgrade/Install total cost

2.6

Completion of Final Systems Acceptance Test

10% of Upgrade/Install total cost

3.

Time of Completion

The project will start within 60 days of contract execution and be completed within 210 calendar days.
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4.
5.
6.
7.

Detailed Price List (attached)
Summary Device Counts (attached)
Component Details and Summary (attached)
Computer Specifications (attached)
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Exhibit N - Section 4
City of Sacramento - Detailed Pricing

QTY

Unit Cost

Ext Cost

A Computer Hardware - Supplied by City of Sacramento

1 Cashier PC - OptiPlex 760 Desktop OptiPlex 760 Desktop
2 Facility Controllers - Tower PowerEdge T100 Quad Core
3 Credit Card Server Rack PowerEdge R300 Quad Core Intel ®
LR/FC Rack PowerEdge R300 Quad Core Intel ® Xeon ® X3363
5 LDS - PowerEdge R710 Chassis for Up to Six 3.5-inch Drives
6 APC 600 Watt UPS
7 APC 1000 Watt UPS
Subtotal A
B
8
9
10
11
12
13
14

26
4
2
1
1
0
0

$0.00 $
$0.00 $
$0.00 $
$0.00 $
$0.00 $
$0.00 $
$0.00 $
$

-

S&B Supplied Hardware

TRS Flash
Door Switches
EmBedded VI LX800
USB Box
ELO Touchscreens
HID Readers
Wiegand interface cards
Subtotal B
Taxes @ 8.75%
Subtotal B + Tax

83
64
83
26
26
85
85

$56.29
$54.47
$2,394.00
$924.00
$1,069.00
$300.00
$140.00

$
$
$
$
$
$
$
$
$

4,672.07
3,486.08
198,702.00
24,024.00
27,794.00
25,500.00
11,900.00
296,078.15
25,906.84
321,984.99

0
C S&B Supplied Software

15
16
17
18
19
20
21
22
23

EnterVo Licensing Cashier
EnterVo Licensing Encoder Central Cashier
EnterVo Licensing Facility Controller
EnterVo Licensing CC Server
EnterVo Licensing LR
*EnterVo Licensing LDS includes Oracle lOg
EnterVo Licensing Field Devices Entry/Exit
EnterVo Licensing Field Devices POF
EnterVo Licensing Field Browsers

23
3
4
2
1
1
64
19
5

$2,800.00
$3,670.00
$4,800.00
$4,800.00
$7,150.00
$5,280.00
$500.00
$500.00
$2,171.00

$
$
$
$
$
$
$
$

64,400.00
11,010.00
19,200.00
9,600.00
7,150.00
5,280.00
32,000.00
9,500.00
10,855.00
168,995.00

Subtotal C
D 3rd Party Software and Hardware

24
25
26
27
28
29
30
31
32
33
34
35

CC Middlware Software - Verifone
,
*Oracle Licensing lOg DelITM 1U KVM / KMM Console
OmniViewlm SMB Server Interface Module
OmniView Cat 5 216 KVM Switch
Acronis Snap Deploy 3 for Workstation w/Standard License
Acronis Snap Deploy 3 for Servers w/Standard License
Acronis Disk Director Suite for Workstation
Acronis Disk Director for Server w/Standard License
HID Cards
NetOp Guest Software
Nortan Anti-Virus
Subtotal D
Taxes @ 8.75%
Subtotal D + Tax

1
0
1
1
1
26
8
26
8
7500
1
0

$1,300.00
$7,076.00
$899.99
$56.74
$753.20
$25.00
$121.00
$55.00
$418.00
$2.80
$250.00
$51.00

$
$

$
$
$
$
$
$
$
$
$

1,300.00
899.99
56.74
753.20
650.00
968.00
1,430.00
3,344.00
21,000.00
250.00
30,651.93
2,682.04
33,333.97
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E enterVo/ PCI Software Installation and Configuration

8
1
1
4
26
30
34
19

$1,800.00
$1,800.00
$1,800.00
$1,800.00
$1,800.00
$440.00
$440.00
$440.00
$440.00

10
3
2

$900.00 $
$1,800.00 $
$1,800.00 $

9,000.00
5,400.00
3,600.00
18,000.00

1
1
1

$ 26,215.70 $
$ 15,729.42 $
$ 4,000.00 $
$

26,215.70
. 15,729.42
4,000.00
45,945.12

Subtotal Hardware and Software (B, C, D)
Subtotal Installation, Testing, Training Services (E, F)
Subtotal Warranty and Professional Services (G)

$
$

524,313.96
94,760.00
45,945.12

Total Proposal

$

665,019.08

entervo-Oracle - LDS
enterVo - Credit Card(2)
enterVo -. Central Cashier / Encoding Station
enterVo - Central Cashier / Encoding Station
enterVo - Entry Lane / Card Reader Entry
enterVo - Express Exit Lane / Card Reader Exit
enterVo - POE
Subtotal E

$
$
$
$
$
$
$
$
$

14,400.00
3,600.00
1,800.00
1,800.00
7,200.00
11,440.00
13,200.00
14,960.00
8,360.00
76,760.00

F enterVo Training and Testing Costs
45 enterVo - Training Session
46 enterVo - Offsite Testing
47 enterVo - FAT Testing
Subtotal F
G Warranty and Professional Services
48 Project Management and Mobilization:
49 System Design and Customization :
50 One-Year Software Warranty :
Subtotal G

H Additional Proposal Items:
Extension of Professional Services Agreement:
6 Year extension of current maintenance services provided under previously negotiated and agreed upon
contract. Yearly period of service would start each July 1 and conclude on June 30. Pricing for each year of
service provided below:

Year 1 (7/2010)
Year 2
Year 3
Year 4
Year 5
Year 6

$146,000.00

$146,000.00
Year 1 plus 5%
Year 2 plus 5%
Year 3 plus 5%
Year 4 plus 5%
Year 5 plus 5%
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Exhibit N - Section 5
City of Sacramento - Summary Device Counts
PGL Entry
3
3
7

Facility Facility Location
7183 Tower Bridge
7184 Old Sacramento
7185 Plaza East
West
7186 Plaza
l
7186 Olaial'Oritral;.
7187 Capitol
7188 City Hall
7189 Memorial
90XX 300 Richards
90XX 915 !Street
ITotals

Facility
7183
7184
7185
7186
7186
7187
7188
7189
7183
90XX
90XX

POF
3
3
0

PUS
2
2
6

4
5
5
0
0

2
5
4
0
0

4
3
6
0
0

3
2
0
0
0

I

30

I

1
0
1
0
0
0
4

I

LR
0
0
0

FC
1
0
0

1

34

I

i)
0
0
2
1
2

21

I

5

0
0
0
0
3
2
I

5

13
15
17
4
4
I

114

LDS
0
0
0
•
0
0

POS
2
2

3

0

0

0

o

2

o

o

0

0
1

0
0

0

0

0

0

0

0

2
0
1
2

0
0
3
2

0
2
0
0

1

21

0
0
0
1

I

19

Total
10
11
20
14

Encoders Browsers
0
0
0
0
0
0

,

Com uters
Facility Location
Tower Bridge
Old Sacramento
Plaza East
Ni6, -,:hreit .
1Wateiiitial
Capitol
City Ha I
Memorial
City Data Center
300 Richards
915 !Street
'Totals

PL Exit
2
3
7

1

I

Encoders Browsers CC Server
0
0
0
0
0
0
0
0
0

Total
3
2
6

.

I

5

I

I

2

4
2
3
4
4
4
I

39
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Exhibit N - Section 6
City of Sacramento - Detailed Device Counts
Location

DeviceName

Tower Bridge
Tower Bridge
Tower Bridge
Tower Bridge
Tower Bridge
Tower Bridge
Tower Bridge
Tower Bridge
Tower Bridge
Tower Bridge
Tower Bridge

Entry Lane 1.01
Entry Lane 102
Entry Lane 103
Exit Lane 201
Exit Lane 202
POE 601
POF 602
PoF 603
Cashier 801.
Cashier 802
Facility Controller
Subtotal
sAy ...„
-4 .

`-] -

ii..;:iii.

Location
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento
Old Sacramento

Device# HID EN HID EX MagStp TRS
101
1
1
1
102
103
201
202
601
602
603
801
802
7183

1
1

..,„.,

.,-_,,.„,,, .7.7 wJ ., ,S,1-1 : - AIM r.'1,744',Y,:11-1.,L: ,

1

1

1

1

1

1
1
1

1
1
1
1

1
1
1

1

1
1

1

1

10

8

112
_113
211
212
213
611
612
613
811
812

Cashier 812
Facility Controller

'''!"-.4*

1

1

1

1

1

8

5

1
1

1
1

1

1
1

1
1

1
1
1

1
1
1

1
1
1

1
1
1

5
_

3

1

1

1

1

1
1

2

2

2

*

*

0

0

,11-w, .,---?41-'-•-,41

:1:1'1,I'Ar't7' ,

e FD e POF USB Box Cashier. PC

1

e CS FC e FC

r-

10

= ,,4..-7, . - otl --

Device# HID EN HID EX MagStp
121
1
1

DeviceName
L-Street Entry 1
L-Street Entry 2
L-Street Entry 3
L-Street Entry 4
1-Street Entry 5
J-Street Entry 6
7th-Street Entry
1-Street Exit Reader 1
L-Street Exit Reader 2
L-Street Exit Reader 3
1-Street Exit Reader 1
1-Street Exit Reader 2
1-Street Exit Reader 3
7h-Street Exit Reader
L-Street Cashier Terminal 1
L-Street Cashier Terminal 2
1-Street Cashier Terminal 3
1-Street Cashier Terminal 1
1-Street Cashier Terminal 2
1-Street Cashier Terminal 3
FC Lot K
Subtotal

122
123
124
125
126
127
221
222
223
224

1
1
1
1
1
1
1
1
1
1
1
1
1

225
226
227
821
822

1
1
1

1
1

1

2

2
2
;a:_.$4. "A:t C5' ,4,. -4--?4,,.f..„

1

1
1

2.,

6
---

- -,-

TRS
1
1

1
1
1
1
1

9

6
_

Door SW Eli VI

.0.0-4 •

-

e FD e POP USB Box Cashier PC

1

1

1

1

1

1
1
1

1

1
1

1

1
1

1

1

1

1

1

1
1

1

1

1

1

1

1

1
1
1

1

1

1

1

1

1
1

1
1

1
1

1

1

1

1
1
1

1
1
1

1
1

3

1

1

1

1

823

1

1

1
1

824
825
826
7185

1
1

1
1

1
1

1
1
1
1
1

1

20

14

14

14

•
0
Browser

1

1

7

0

e CS FC e FC

1

7
.-..

1
1
1
1
1
1

9

7_
Browser

1

7184
11

'

1
1
1

1
3

0
:31

1

1
1
1
1
1
1
1
1

1
3

Browser

,

1

•

1
1
1

1
1
.

'_

e CS FC e PC

1

- '573' 5' Y" " ,AH. '
Device# HID EN HID EX MagStp TRS Door SW EB VI
111
1
1
1
1
1

DeviceName
Entry Lane 111
Entry Lane 112
Entry Lane 113
Exit Lane 211
Exit Lane 212
Exit Lane 213
p or 611
PoF 612
POF 613
Cashier 811

itMERSIIStatrare

1
1
1

1
1
1

,
2

Subtotal
Location
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East
Plaza East

1
1

e FD e POP USB Box Cashier PC

Door SW ED VI
1
1

*

14

.,,: ,,,---,
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Location
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
Plaza West
n

_ . -- In. : -'1.

Location
Plaza Central
Plaza Central
Plaza Central
Plaza Central
Plaza Central
Plaza Central
Plaza Central
v,..,-L-wLocation
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol
Capitol

Device# HID EN HID EX MagStp TRS
131
1
1
1
132
1
1
1
133
1
1
1
134
1
1
1
231
1
1
1
232
1
1
1
233
1
1
1
234
1
1
1
235
1
1
1
236
1
1
1
831
1
832
1
833
834
1
7186

DeviceName
1-Street Entry 1
L-Street Entry 2
3rd-Street Entry 1
3rd-Street Entry 2
L-Street Exit 1
L-Street Exit 2
3rd-Street Exit 1
3rd-Street Exit 2
I-Street Exit 1
I-Street Exit 2
L-Street Fee Computer 1
L-Street Fee Computer 2
3rd-Street Fee Computer 1
3rd-Street Fee Computer 2
FC West and Central
Subtotal
77.71-:; •: ' .-

0

- 1

6
'. i7;

1 r3- t 7 ' . Z.: 7,- - ;'_.- - 7 -:

i-' .:

J

:1.

• '.-' :i.

-, ..::::.

10

14

'T-i': . _ .t -,:t-V. - V4-- ,,

Deyice# HID EN HID EX MagStp TRS
135
1
1
1
136
1
1
1
235
1
1
1

DeviceName
J-Street Entry 1
.1-Street Entry 2
I-Street Exit 1
I-Street Exit 2
1-Street Fee Computer 1
1-Street Fee Computer 2
IC West and Central

236
835
836

1
1
1

1

1

Door SW EB VI
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

1

10

10

. -40: -;-, ,2

2

.114.-lit7,...7,

6

2

-,

,itiLi-Q-1-4:2.120-7+1:=A...t.:;..a..,L.—ri;

j'-i

-

4

4

'

4,...,57 ..

1

Browser

1

1
1

1
1

1

4

4

4

El

.
0

0

•

L. ' '=4,"C'.

e FD e POF USB Box Cashier PC

e CS FC e FC

Browser

1
1
1

4

Location

DeviceName

Device# HID EN HID EX magStp

10th Street Entry 1
10th Street Entry 2
I Street Exit Reader 3
I Street Exit Reader 4
10th Street PoF 1
I Street PoF 3
11th Street Entry 3
11th Street Entry 4
11th Street Exit 1
11th Street Exit 2
11th Street PoF 2
11th Street Cashier Terminal 1
11th Street Cashier Terminal 2
Valet Entry 1
Valet Exit 1
FC City Hall

Door SW EB VI
1
1
1
1
1
1
1
1

r 7-:, n ,,trz,-*
-AI
. - ,
. -

1

727,-7::,,,

Door SW EB VI
1
1
1
1
1.
1
1
1

City Hall
City Hall
City Hall
City Hall
City Hall
City Hall

-

1
1

i.

Door SW EB VI
1
1
1
1
1
1
1
1
1
1
1
1

-

e CS FC e EC

1
1

1
1

1

2

2

2

1

7186

Subtotal

Subtotal

0

10

Device# HID EN HID EX MagStp TRS
141
1
1
1
142
1
1
1
641
1
1
644
1
1
1
241
1
1
242
1
1
1
243
1
1
244
1
1
1
841
1
842
1
843
642
1
643
1
1
7187
4
2
13
10

City Hall
City Hall
City Hall
City Hall
City Hall
City Hall
City Hall
City Hall
City Hall

e POF USB Box Cashier PC

1
1

DeviceNa me
10th St Entry 1
10th St Entry 2
10 St Pay Machine . 1
10 St Pay Machine 2•
11th St Exit 1
llth St Exit 2
11th St Exit 3
11th St Exit 4
11th St Fee Computer 1
11th St Fee Computer 2
11th St Fee Computer 3
11 St Pay Machine 3
11 St Pay Machine 4
FC Capitol Garage
Subtotal

City Hall

e FD
1
1
1
1
1
1
1
1

151
152
253
254
651
653
153
154
251
252
652
851
852
150

1
1

1
1

1

1

1

1

1
1
1
1

1

1
1
1
1
1
1

1

1

1
1
1
1

1

1
1

1

250

TRS

1
1

I
1

1

5

15

1

0

0

e POF USB Box Cashier PC

e FD
1
1

e CS PC e FC

5
... '

'

'''

'''

1

1
1

1
1

1
•
0

•
0
0
.:- .,..f..-.
e POF USB Box ECashier PC e CS FC e FC Browser
1

10

6

4

e FD
1
1

3

3

3

1
1

1
1

1
1

1
1

1

1

1

1

1

1

1

13

Browser

1
1

1
1
1
1

1

1
1

I

1
1

10

13

1

1

1
1

I

I

I

1

I

I

I

7188
7

0

1
1

1
1
6

0

Y,tzf'N,3,e-,,,.:...117,5„= . ....,-,, 1.77TT-4--'.^

1
1
1

1
1

1 I

14

10

3

2

2

2

0
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Device# HID EN HID EX MagStp
DeviceName
161
1
1
14th Street Entry 1
1
162
1
14th Street Entry 2
261
1
1
14th Street Exit 1
262
14th Street Exit 2
263
1
1
14th Street Exit 3
661
1
14th Street Pay Machine 1
662
1
14th Street Pay Machine 2
663
1
14th Street Pay Machine 3
761
1
14th Street Central Register
1
163
1
15th Street Entry 1
164
1
15th Street Entry 2
1
264
1
1
15th Street Exit 1
265
1
15th Street Exit 2
664
1
15th Street Pay Machine 1
665
15th Street Pay Machine 2
666
15th Street Pay Machine 3
762
1
15th Street Central Register
7189
FC Memorial
5
4
17
Subtotal
-A, eP .,. - _
- :1_6
i;I.60-:-.F-. -,5,̀- :-. •r, gitiMiefiiikeiSMOVIF:, --- '-' '- - ', ^
"Win=
- .-.
Deviceit HID EN HID EX MagStp
Location
DeviceNa me
9027
City Data Center Management computer (LP)
City Data Center Database Server (LDS)
City Data Center Credit Card Server
0
0
0
Subtotal
, .
'TT. ,-, _
,.....t... ."; - :.1, .4, -74-77,e)..-il--1:-•.-1- . 1 e-',A.--...-c
JR :Z___ -..Device# HID EN HID EX MagStp
Location
DeviceNa me
701
Encoding Station 1
1
300 Richards
702
1
915 I Street
Encoding Station 2
703
1
915 I Street
Encoding Station 3
9029
301 Richards
0/5C5 2
9031
302 Richards
0/SCS 5
9040
303 Richards
0/SCS 4
0
0
3
Subtotal
-i.,,,, +757;77a,- .....,-,,--T7- •
'.--' , —1,61:1.177 ._ -.. J•f--, -,, -7-57777.7-P,
Device# HID EN HID EX MagStp
Location
DeviceName
9028
0/5CS I
9 5 i Street
9032
915 I Street
0/SCS 3
Location
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial
Memorial

ISI
f:LtL_S
.:; - 1.+71;:"

Subtotal

Totals

.‘,.. . 7 7. -- '

e FD
1
1
1

1
1
1

1

1

1
1
1

1
1
1
1

'. .

15

.., _ ,,,,,tif.,,% 4111,„7

30

_

34

1
1

15

9

0

TRS

0

6

1

1

1

2

2

2

0

0

e FC
1
1
1
3

Browser

e CS EC e FC
1

Browser

0

•!-P-4°.:1'" - '-'-•+:--',- `..; .-. ,:-",•--AfRiazg_.--..."_-.: ...,. •i:-..4--.4.e... 4' .c- •-, , :1-... -..,;-,- • ,.•,,:ivoi;

0

ZE--'-'--17,

0

Browser

1

TRS Door SW EB VI

IRS

e CS FC e FC

1
1

I
1
1
1
1

9

e POF USB Box Cashier PC

0

e FD

0

0

' -

Door SW EB VI

0

3
-----, -A

i

3
- --

e POF USB Box Cashier PC

0

0

' 11Z--- :

e POF USB Box Cashier PC
1
1
1
1
1
1

0

-'` -1.Door SW EB VI e FD

0

0

e CS EC
1
1
1
0
3

0

L.

Door SW EB VI

zr..,.-

e POF USB Box Cashier PC

0

0

i-1r-.,

0

e FD

0

rfrA,11
- -t7, 7- -,'

o
'7 '

e FD e POF USB Box Cashier PC

1

0

0

1
1
1
3

e CS

FC

e FC

Browser

o

0

0

1
2

3
---r.

I 4e CS FC e FC Browser

,1 . —

1

1

1

1

1

1

4
4
0
TRS Door SW EB VI etvFD e POF USB Box Cashier PC etvCS FC etvFC
Browser
.
77.7i0,,, -7-: .• ,; _. _ _,,- ... ,
26
7
5
109
83
74
19
26
26
7
83
64

0
0
0
HID EN HID EX Ma:Stp

-. ' •. 7 ,:._ • .

1
1
1

1

Device# HID EN HID EX MagStp TRS
7183
7184
7185
7186
7186
7187
7188
7189

Location
DeviceName
Facility Controller Tower Bridge
Tower Bridge
Facility Controller Old Sac
Old Sacramento
Facility Controller Plaza East
Plaza East
Facility controller Plaza West
Plaza West
Facility controller Plaza Central
Plaza Central
Facility Controller Capitol
Capitol
• Facility Controller City Hall
City Hall
Facility Controller Memorial
Memorial
Subtotal

4-•-•:=:-f,-,'-....-- 7. •.: .

TRS Door SW EB VI
1
1
1
1
1
1
1
1
1

0

0

0

0

1[1J[11

0

0

782 of 885

EXHIBIT N - Section 7 City of Sacramento - Computer Specifications
1. Rack Mounted Servers for LR
SYSTEM OPTIONS

PowerEdge R300 (or equivalent)
Quad Core Intel® Xeon® X3363, 2.83GHz, 2x6M Cache, 1333MHz FSB
Operating System
Windows Serven02003, Standard Edition, Includes 5 CALs, 2008 Media
Memory

4GB DDR2, 667MHz, 4x1GB Single Ranked DIMMs
Chassis Configuration
Chassis with Hot Plug Hard Drive and Redundant Power Supply
Hard Drive Configuration
Hot Plug Add-in SAS6iR (SATA/SAS Controller)supports 2 Hard Drives - RAID 1
Primary Hard Drive
300GB 15k RPM Serial-Attach SCSI 3Gbps 3.5-in Hot Plug Hard Drive
2nd Hard Drive
300GB 15k RPM Serial-Attach SCSI 3Gbps 3.5-in Hot Plug Hard Drive
CD/DVD Drive
DVD+/-RW Drive, Internal, SATA
Riser Card
Riser with 2 Slots: 2 PCI Express x8 slots
Rack Rail
Rack Chassis w/Sliding RapidNersa Rails and Cable Management Arm, Universal
Bezel
2.

Rack Mounted Servers for LDS
SYSTEM OPTIONS

PowerEdge R710(or equivalent)
Chassis for Up to Six 3.5-Inch Hard Drives
BIOS Setting
Power Saving BIOS Setting
Processor
Intel® Xeon® X5550, 2.66Ghz, 8M Cache,Turbo, HT, 1333MHz Max Mem
Additional Processor
Intel® Xeon® X5550, 2.66Ghz, 8M Cache,Turbo, HT, 1333MHz Max Mem
Memory
4GB Memory (4x1 GB), 1066MHz Single Ranked UDIMMs for 2 Processors, Adv FCC
Hard Drive Configuration
RAID 1/RAID 5 for PERC 6/i Controller
Primary Controller
PERC 6/i SAS RAID Controller, 2x4 Connectors, Internal, PC1e,256MB Cache,x6
Additional Controller
Dell Single Channel Ultra 320 SCSI PCIe Host Adapter
1st Hard Drive
HD Multi-Select
Hard Drives
300GB 15K RPM Serial-Attach SCSI 3.5" Hot Plug Hard Drive x 6
Internal Optical Drive
DVD+/-RW, SATA, Internal
Riser Card
Riser with 2 PCIe x8 + 2 PCIe x4 Slot
Embedded MC Ports
Dual Two-Port Embedded Broadcome NetXtreme II 5709 Gigabit Ethernet NIC
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EXHIBIT N Section 7 City of Sacramento - Computer Specifications

3.

Rack Mounted Servers Credit Card Server
SYSTEM OPTIONS

Dell PowerEdge R5400 (or equivalent)
Quad Core Intel® Xeon® X3363, 2.83GHz, 2x6M Cache, 1333MHz FSB
Operating System
Windows Server02003, Standard Edition, Includes 5 CALs, 2008 Media
Memory
4GB DDR2, 667MHz, 4x1 GB Single Ranked DIMMs
Chassis Configuration
Chassis with Hot Plug Hard Drive and Redundant Power Supply
Hard Drive Configuration
Hot Plug Add-in SAS6iR (SATA/SAS Controller)supports 2 Hard Drives - RAID 1
Primary Hard Drive
300GB 15k RPM Serial-Attach SCSI 3Gbps 3.5-in Hot Plug Hard Drive
2nd Hard Drive
300GB 15k RPM Serial-Attach SCSI 3Gbps 3.5-in Hot Plug Hard Drive
CD/DVD Drive
DVD+/-RW Drive, Internal, SATA
Riser Card
Riser with 2 Slots: 2 PCI Express x8 slots
Rack Rail
Rack Chassis w/Sliding RapidNersa Rails and Cable Management Arm, Universal
Bezel
Bezel
Power Cords
Power Cord, NEMA 5-15P to C13, wall plug, 10 feet, Quantity 2
4. Tower Form Factor Servers for Facility Controllers

PowerEdge T100(or equivalent)
Quad Core Intel® Xeon® X3360, 2.83GHz, 2x6M Cache, 1333MHz FSB
Memory
4GB, DDR2, 800MHz, 4x1GB,Dual Ranked DIMMs
Operating System
Windows Server02003, Standard Edition, Includes 5 CALs, 2008 Media
0/S Partition
80GB Microsoft OS Partition Override
Hard Drive Controllers
Add-in SAS6iR (SATA/SAS Controller) supports 2 Hard Drives — RAID 1
Primary Hard Drive
300GB 15K RPM Serial-Attach SCSI 3Gbps 3.5-in Cabled Hard Drive
2nd Hard Drive
300GB 15K RPM Serial-Attach SCSI 3Gbps 3.5-in Cabled Hard Drive
CD/DVD Drive
16X DVD+/-RW Drive, Internal
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EXHIBIT N - Section 7 City of Sacramento - Computer Specifications
5. Deskto p PC for Cashier Based Stations
SYSTEM OPTIONS
OptiPlex 760 Desktop (or equivalent)
OptiPlex 760 Desktop Base Standard PSU
Processors
Intel® CoreTM 2 Duo Processor E8600 (3.33GHz, 6M, 1333MHz FSB)
OPERATING SYSTEM(s)
Genuine Windows Vista® Business Bonus-Windows XP Professional downgrade
Memory
4GB DDR2 Non-ECC SDRAM, 800MHz, (4DI MM)
Video Cards
256MB All RADEON HD 3470 (Dual DP), low profile
Keyboard
Dell USB Keyboard, No Hot Keys
Mouse
Dell USB Optical Mouse with Scroll, All Black Design
Power Supply
OptiPlex 760 Desktop Standard Power Supply
Thermal
Heat Sink for Intel Celeron Core 2 Duo Processors, Desktop

STORAGE OPTIONS
Boot Hard Drives
320GB SATA 3.0Gb/s and 8MB DataBurst CacheTM
Removable Media Storage Device
16X DVD+/-RW SATA, Roxio Creator Tm CyberlinkPowerDVDTM
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Exhibit C
to
Agreement for Interim Parking Operations Management
Schedule of Parking Fees and Charges
(see attached)

AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
C‐1
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CITY OF SACRAMENTO
Parking Fee Schedule - Effective February 28, 2014
PARKING GARAGES

LOT
1st Hour

Plaza Central
Plaza East
Plaza West

1/2 hour
$1.25
$1.25
$1.25

1/2 hour
$1.25
$1.25
$1.25

Monday - Friday
Daytime Rates 6AM-5PM (except Tower Bridge & Old Sacramento Garages)
2nd Hour
3rd Hour
Addl.
Day
1/2 hour
$1.25
$1.25
$1.25

1/2 hour
$1.25
$1.25
$1.25

1/2 hour
$1.50
$1.50
$1.50

1/2 hour
$1.50
$1.50
$1.50

Hour
1.50 1/2 hour
1.50 1/2 hour
1.50 1/2 hour

Max.
same as daily
same as daily
same as daily

Lost

Daily
Max.

Ticket
$15.00
$15.00
$15.00

(24 hrs)

$15.00
$15.00
$15.00

5PM-6AM
Night Time Rates
Night
Night
Hourly
Max
same as day rate
same as day rate
same as day rate

Saturday - Sunday
Daytime Rates 6AM-6AM
Hourly
Sat-Sun
Daily
Max.
(24 hrs)
Max
Same as Mon - Fri
Same as Mon - Fri
Same as Mon - Fri

Monthly Permits
Monthly
Rate
N/A
$145
$135

Car

Amtrak or City

Due

Pool
N/A
$108.75
$101.25

EE discount
N/A
N/A
N/A

Date
N/A
1st
1st

NOTES
** Garage Nightly Rates begin at 6pm - 6am
SADR= Same as daily rate

NOTES

Commuter/Early Bird Rate

Carpool Discount is 25% off the Regular rate
Pre-pay at lots will vary for special events.

Good thru Midnight

Garage
D P East
D P West
Grace Times
No-park
MG, CG, CHG, TBG, OSG
DPE, DPW, DPC
POF payment
MG, CG
CHG, TBG, OSG
DPE, DPW, DPC

Rate
$8.00
$6.00

In BY

Out AFTER

10:00am
10:00am

4:30pm
4:30pm

6 min.
10 min
20 min
15 min
N/A
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Exhibit D
to
Agreement for Interim Parking Operations Management
City Inventory and City Removal Inventory
(see attached)

AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
D‐1
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Exhibit E
to
Agreement for Interim Parking Operations Management
Budget
(see attached)

AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
E‐1

795 of 885

2014-2015 Budget

Downtown Plaza 2014/2015 Budget

Revenue
Visitor Parking
Credit Card Sales
Over/Short
Monthly
POMA
Special Event/Validation
Rent - Navin's
Total Revenue
Expenses

0.5
2014
May (15-31)
85,660
39,155
47,360
33,930
12,063
913
219,080

1.5
2014
June

2.5
2014
July

3.5
2014
August

4.5
2014
September

5.5
2014
October

6
2014
2014
2015
2015
2015 2015
November (1-15) December January February March April

114,520
60,550
94,721
67,859
24,125
1,825
363,600

105,798
49,873
94,721
67,859
24,125
1,825
344,201

106,681
53,182
94,721
67,859
24,125
1,825
348,393

140,138
58,352
94,721
67,859
24,125
1,825
387,020

99,989
55,381
94,721
67,859
24,125
1,825
343,900

98,974
59,008
94,721
67,859
24,125
1,825
346,512

5,830
3,120
9,150
2,430
2,921
49,920
9,417

5,830
3,120
9,150
2,430
2,921
49,920
9,417

5,830
3,120
9,150
2,430
2,921
49,920
9,417

5,830
3,120
9,150
2,430
2,921
49,920
9,417

5,830
3,120
9,150
2,430
2,921
49,920
9,417

5,830
3,120
9,150
2,430
2,921
49,920
9,417

-

-

-

-

-

Total
751,760
375,501
615,685
441,086
156,813
11,863
2,352,707
--

82,788

82,788

82,788

82,788

82,788

82,788

-

-

-

-

-

Payroll Taxes (10%)
Workers' Comp (8.82%)
401K Plan Exp.
Health/Welfare
Supplies & Material
Uniforms
Office Supplies
Equipment Rental - HP Copier
Postage
Telephone/Pager
Drug Screen/Criminal Check
Insurance PLPD
Gross Tax Receipts
Repairs & Maintenance
Misc. Expense
Outside Services/Loomis
Vehicle Leases
Vehicle Insurance - Other
Auto & Truck
Signs
Forms & Printing
Rubbish
ABM Management Fee*
Banking fees
Security - paid per POMA
Elevator Repairs per POMA
(West Lot) Other Technical - Kone
Repair & Maint - S&B
Repair & Maint - Facilities
Repair & Maint - Streetscapes
Vehicle Repair & Maint
Liability Insurance*
Property Insurance*
Supplies
Fuel
Telephone
Utilities
In Lieu Franchise Tax
In Lieu Property Tax*
Admin Allocation*
Revenue Control Access System*
City Management Fee*
Total Reimbursable OPEX Exp.

2,915
1,560
4,575
1,215
1,461
24,960
4,709
41,394
4,139
3,651
223
2,750
475
675
325
344
25
425
30
388
338
125
750
5
33
140
60
25
325
4,123
2,072
3,627
2,079
630
4,499
2,525
229
3,396
2,444
41
89
7,674
21,817
5,048
14,643
7,000
1,000
98,181
-

8,279
7,302
445
5,500
950
1,350
650
688
50
850
60
775
675
250
1,500
10
65
280
120
50
650
8,245
4,143
7,254
4,158
1,259
8,997
5,049
458
6,791
4,887
82
177
15,348
36,177
10,096
29,286
14,000
2,000
188,906

8,279
7,302
445
5,500
950
1,350
650
688
50
850
60
775
675
250
1,500
10
65
280
120
50
650
8,245
4,143
7,254
4,158
1,259
8,997
5,049
458
6,791
4,887
82
177
15,348
34,238
10,096
29,286
14,000
2,000
186,967

8,279
7,302
445
5,500
950
1,350
650
688
50
850
60
775
675
250
1,500
10
65
280
120
50
650
8,245
4,143
7,254
4,158
1,259
8,997
5,049
458
6,791
4,887
82
177
15,348
34,657
10,096
29,286
14,000
2,000
187,386

8,279
7,302
445
5,500
950
1,350
650
688
50
850
60
775
675
250
1,500
10
65
280
120
50
650
8,245
4,143
7,254
4,158
1,259
8,997
5,049
458
6,791
4,887
82
177
15,348
38,519
10,096
29,286
14,000
2,000
191,248

8,279
7,302
445
5,500
950
1,350
650
688
50
850
60
775
675
250
1,500
10
65
280
120
50
650
8,245
4,143
7,254
4,158
1,259
8,997
5,049
458
6,791
4,887
82
177
15,348
38,519
10,096
29,286
14,000
2,000
191,248

8,279
7,302
445
5,500
950
1,350
650
688
50
850
60
775
675
250
1,500
10
65
280
120
50
650
8,245
2,072
3,627
2,079
630
4,499
2,525
229
3,396
2,444
41
89
7,674
21,817
5,048
14,643
7,000
1,000
117,553

-

-

-

-

-

37,895
20,280
59,475
15,795
18,987
324,480
61,211
538,122
53,812
47,462
2,893
35,750
6,175
8,775
4,225
4,472
325
5,525
390
5,038
4,388
1,625
9,750
65
423
1,820
780
325
4,225
53,593
24,858
43,524
24,948
7,554
53,982
30,294
2,748
40,746
29,322
492
1,062
92,088
225,744
60,576
175,716
84,000
12,000
1,161,488
-

Net Receipts (Deficit)

79,505

91,906

74,446

78,220

112,985

69,864

146,171

-

-

-

-

-

653,097

Wages-Facility Manager
Wages-Assistant Manager
Wages-Maint. Supervisor
Wages-Supervisor
Wages-Auditing
Wages-Clerical/Admin
Wages-Cashier
Wages-Maintenance
Wages Vacation
Total Payroll

City Assumptions
City amounts are based on FY 2012/13 actual for all garages
No adjustments have been made to change service levels when the ESC construction begins
No rate increases have been built in to the revenue amounts
The Special Event/Validation revenue includes $18,511 billed per month to Holiday Inn
No adjustments have been made to revenue, adjustments should be considered as spaces will be lost due to construction
POMA income might be reduced due to new ownership
November 2014 revenue full forecast, city services 1/2 month
*Hard Costs
May & November Prorated for half month
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Schedule 15.2(D)
to
Agreement for Interim Parking Operations Management
Litigation
1.

CASE NO.:
CASE TITLE:

34‐2014‐00156358
CITY OF SACRAMENTO
vs.
STATE OF CALIFORNIA PUBLIC EMPLOYEES RETIREMENT SYSTEM, US
BANK A NATIONAL ASSOCIATION, C‐III ASSET MANAGEMENT LLC, and
DOES 1 through 50, inclusive.

2.

CASE NO.:
CASE TITLE:

34‐2013‐80001489
ISAAC GONZALEZ, JAMES CATHCART, and JULIAN CAMACHO,
vs.
KEVIN JOHNSON, JOHN SHIREY, JOHN DANGBERG,
CITY OF SACRAMENTO, and DOES 1 through 40, inclusive.

AGREEMENT FOR INTERIM PARKING OPERATIONS MANAGEMENT
Schedule 15.2(D)
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Master Lease for Digital Billboards
City of Sacramento and Sacramento Downtown Arena LLC
This lease (“Lease”), dated as of May 20, 2014, for purposes of identification, is between
the City of Sacramento (the “City”), a California municipal corporation, and Sacramento
Downtown Arena LLC, a Delaware limited liability company (“ArenaCo”).
Background
Sacramento Basketball Holdings LLC (“HoldCo”) is the parent company of ArenaCo and
Sacramento Kings Limited Partnership, a California limited partnership ("TeamCo").
TeamCo owns the National Basketball Association franchise currently known as the
Sacramento Kings (the "Team").
The City and HoldCo approved the non-binding Sacramento Entertainment and Sports
Center Term Sheet dated March 23, 2013, (the "Term Sheet") as subsequently amended,
setting forth the Parties' desires and intentions regarding (i) the development of a proposed
entertainment and sports center (the "Arena") on the land located in downtown Sacramento
between 3rd and 7th Streets and J and L Streets (the "Downtown Plaza") that will serve as the
Team's home and be used to host the Team's home games, and will also host family shows,
concerts, community-oriented events, and other sporting and entertainment events; (ii) the
ownership, financing, design, development, construction, occupancy, use, maintenance, and
operation of the Arena (the "Arena Project"); (iii) the redevelopment of the Downtown Plaza by
HoldCo or its affiliates; and (iv) certain other matters.
Concurrently herewith, the Parties are entering into additional project agreements that
will govern the ownership, financing, design, development, construction, occupancy, use,
maintenance, and operation of the Arena (“Project Agreements”). The Project Agreements
include, without limitation, that certain Arena Management, Operations, and Lease Agreement,
between the City and ArenaCo, pursuant to which the City is leasing the Arena and Arena Land
to ArenaCo and ArenaCo is agreeing to operate, maintain, and repair the Arena (the "Arena
Agreement").
As of the Effective Date (defined below), the City, as lead agency for the Arena Project,
has certified the Final Environmental Impact Report (“EIR”) related to the selection of the Arena
Project as the preferred alternative and has approved the Arena Project.
As contemplated by the Term Sheet, the Parties desire to enter into this Lease to
memorialize certain of their rights and obligations regarding new digital billboards. City desires
to permit ArenaCo to develop up to six new billboards in consideration for ArenaCo’s
contributions to the Arena Project consistent with the eligibility requirements set forth in
section 15.148.965 of the Sacramento City Code. ArenaCo desires to lease up to six parcels
from the City for the purpose of installing, operating, and maintaining digital billboards.
Lease for Digital Billboard: page 1 of 24
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Accordingly, the City and ArenaCo desire to enter into this master lease for the City-owned
parcels identified in Exhibit A to this lease. This lease concerns the digital billboards that
ArenaCo will install, operate, and maintain on the City-owned parcels identified in Exhibit A.
With these background facts in mind, the City and ArenaCo agree as follows:
1.
Definitions. This section defines the terms “Business Day,” “Caltrans,” “Caltrans Permits,”
“City Permits,” “Commencement Date,” “Digital Billboard,” “Effective Date,” “Hazardous
Substances,” “Include,” “Lease Year,” “Message Center,” “Operational,” “Premises,” “Sign
Structure,” and “Term.” Other terms are defined elsewhere in this lease.
(a)
(b)

“Business Day” means any day the City’s main offices located at 915 I Street,
Sacramento, California, are open to the public.
“Caltrans” means the California Department of Transportation.

(c)

“Caltrans Permits” means all permits and approvals that ArenaCo must obtain
from Caltrans to install, operate, and maintain a Digital Billboard in accordance with this
lease.

(d)

“City Permits” means all building permits, zoning amendments, relocation
agreements, and other permits, entitlements, and agreements that the City, acting in
its governmental capacity, must issue or approve for ArenaCo to install, operate, and
maintain a Digital Billboard in accordance with this lease.

(e)

“Commencement Date” means the date as of which both of the following have
occurred: (1) the City has finally approved the Plans (defined in Section 6(a)), and (2)
ArenaCo has received all necessary governmental permits and approvals for a Digital
Billboard, including the Caltrans Permits and the City Permits.

(f)

“Digital Billboard” means a single or two-sided outdoor-advertising sign that
ArenaCo will install and operate on the Premises in accordance with the criteria set
forth in Exhibit B to this lease. A Digital Billboard consists of a Message Center and a
Sign Structure.

(g)

“Effective Date” means the date as of which both the following events have
occurred: (1) both the City and ArenaCo have signed this lease, as indicated by the
dates in the signature blocks below; and (2) an ordinance adopted by the Sacramento
City Council that authorizes the lease of the Digital Billboards by the City has taken
effect.

(h)

“Hazardous Substances” means any material or substance identified in Exhibit C
to this lease.
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(i)

“Include” and its variants are not restrictive. For example, “includes” means
“includes but not limited to,” and “including” means “including but not limited to.”

(j)

“Lease Year” means one of the consecutive 12-month periods during the Term.
The first Lease Year begins on the Effective Date.

(k)

“Message Center” means the portion of a Digital Billboard that consists of backto-back digital (LED) display areas used for general commercial advertising, with each of
the two areas measuring 14 feet high and 48 feet wide. The Message Center is more
particularly described in Exhibit B.

(l)

“Operational” means a Digital Billboard is capable, legally and functionally, of
displaying advertising on the Message Center.

(m)
(n)

(o)

A.

“Premises” means the City-owned real property described and depicted in Exhibit

“Sign Structure” means the portion of a Digital Billboard other than the Message
Center, and it includes all ancillary equipment and utilities installed on the Premises.
The Sign Structure is more particularly described in Exhibit B.
“Term” shall be as defined in 3(a) below.

2.
Lease of Premises. The City hereby leases the Premises to ArenaCo, and ArenaCo hereby
leases the Premises from the City, on the terms and conditions set forth in this Lease.
3.

Term of Lease.

(a)

Term. The “Term” of this Lease shall begin on the Effective Date and shall be coterminous
with the Term (as defined in the Arena Agreement) set forth in the Arena Agreement,
including all extensions thereof. Notwithstanding anything in this Lease to the contrary,
the effectiveness of this Lease shall be conditioned upon the NBA’s approval of the Team
Agreement and the Arena Agreement (as defined in the Arena Agreement), which
approval is required for the effectiveness of both such agreements pursuant to the terms
thereof.

(b)

Expiration of Lease and Holding Over. This Lease expires automatically at the end of the
Term. Any holding over after expiration will not constitute a renewal of this Lease but
will be on a month-to-month tenancy on the same terms and conditions that applied at
expiration.

4.
Consideration. Pursuant to the Arena Finance, Escrow, and Disbursement Agreement,
one of the Project Agreements, ArenaCo is contributing significant resources to the Arena
Project. These contributions satisfy the eligibility requirements under City Code section
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15.148.965 and such contribution shall replace in full any rents or other consideration the City
would otherwise be entitled to for the rights and benefits ArenaCo enjoys under this Lease,
including the use and occupancy of the Premises during the Term.
5.

Use of Premises.

(a)

Alternate Premises. Subject to Section 6(a) below, should a Digital Billboard on the
Premises be denied a permit by CalTrans or City pursuant to Section 6(b) or (c) below
following application by ArenaCo, or should ArenaCo choose an alternate site, or be
required to relocate any Digital Billboard pursuant to Section 5(c)(2) below, City staff shall
attempt to locate alternative replacement City-owned premises acceptable to ArenaCo in
its reasonable discretion. The Sacramento City Council shall maintain sole discretion to
approve or deny the alternative City-owned premises. If approved by the City Council,
Exhibit A shall be updated to include the alternative City-owned premises. Further,
ArenaCo may from time to time request a relocation of any of the sites (prior to
development thereof) listed in Exhibit A to other City-owned property, provided that any
such voluntary relocation shall be subject to the City’s approval.
Upon any such relocation, addition of a new site or selection of a new site, the parties
shall update Exhibit A and Exhibit E (as applicable) by an amendment to this Lease if
approved by the Sacramento City Council; provided that failure to do so shall not
invalidate ArenaCo’s right to up to six Digital Billboards hereunder. Notwithstanding
anything in this lease to the contrary, ArenaCo may only request additional sites within
five years of the Effective Date.

(b)

Condition of Premises. The City makes no representations or warranties of any kind,
express or implied, written or oral, about any of the following: the physical condition of the
Premises; the suitability of the Premises for ArenaCo’s anticipated use; any limitations on
ArenaCo’s use of the Premises, including limitations arising from zoning laws, environmental
laws, or other laws, regulations, or governmental requirements; the costs of conducting
ArenaCo’s business on the Premises; or the condition of the soils or ground waters of the
Premises. By taking possession of the Premises, ArenaCo accepts the Premises “as is” and
acknowledges that the Premises are satisfactory for ArenaCo’s purposes. ArenaCo has
ascertained the condition of the Premises through its own independent investigation and
has relied solely on that independent investigation when entering into this Lease.

(c)

Permitted Uses. Except as otherwise provided in Section 6(k), ArenaCo has the
exclusive right to display outdoor advertising on the Premises. The City shall not authorize
any other off-site outdoor advertising on the Premises. In addition, the City shall not
authorize any off-site outdoor advertising on any other City-owned or City-controlled
property if the outdoor advertising would be within 1,000 feet of a Digital Billboard.
ArenaCo’s exclusive right to conduct outdoor advertising on the Premises includes the
following:
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(1)

Installing, operating, maintaining, repairing, improving, and (with the City’s
consent) repositioning a Digital Billboard during the Term, and removing a Digital
Billboard on or from the Premises when this lease terminates.

(2)

All rights of ingress and egress over the Premises that ArenaCo needs to
access a Digital Billboard.

(3)

Licensing the use of a Digital Billboard, or any portion of it, for any lawful
purpose related to outdoor advertising, except that ArenaCo may not install nondigital signs on a Digital Billboard without the City’s prior consent, which the City
may withhold or condition in its sole discretion.

(d)

Prohibited Uses.
(1)

Hazardous Substances. ArenaCo shall not use, handle, store, transport,
generate, release, or dispose of any Hazardous Substances on, under, or about the
Premises, except as follows: ArenaCo may use Hazardous Substances that ArenaCo
needs to install, operate, maintain, repair, improve, reposition, or remove a Digital
Billboard in accordance with this lease if the City has consented in writing before the
Hazardous Substances are brought on the Premises. Within 10 days after receiving
the City’s written request, ArenaCo shall disclose in writing all Hazardous Substances
then being used on the Premises, the purpose and duration of the use, and the
manner of storage and disposal.

(2)

Unlawful Activities. ArenaCo shall not use or permit the Premises to be used
in any way that violates this lease or any valid and applicable statute, ordinance,
regulation, rule, or order of any federal, state, or local governmental entity
(including the City). ArenaCo shall not maintain or commit, or permit the
maintenance or commission of, any public or private nuisance as defined by any law
applicable to the Premises on or after the Effective Date. ArenaCo hereby waives
any rights to compensation it may have if a court finds that a Digital Billboard
constitutes a public or private nuisance under any valid and applicable federal,
state, or local law and for that reason orders ArenaCo to remove or modify a Digital
Billboard or to limit the operation of the Message Center. This waiver will not apply
if the court’s finding of nuisance is in an action brought by the City under a City
ordinance. If ArenaCo is required to remove a Digital Billboard as a result of a court’s
decision that any particular Digital Billboard is unlawful or a nuisance, ArenaCo shall be
entitled to relocate such Digital Billboard as provided in Section 5(a) hereof.

(3)

Encumbrances. ArenaCo shall not encumber the Premises or any part of the
Premises, for any purpose, without the City’s prior written consent, which the City
may withhold for any reason. ArenaCo shall keep the Premises free of all liens and
other encumbrances other than those, if any, to which the City consents.
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(e)

Unobstructed Use.
(1)

The City shall not allow either of the following (each, an “Obstruction”):
(A)

On the Premises: any structure, tree, or vegetation that obstructs the
view of the Message Center from the freeway or highway adjacent to the
Premises.

(B)

On any City-owned or City-controlled real property in the immediate
vicinity of the Premises: any structure, tree, or vegetation that is within 1,000
feet of a Digital Billboard and obstructs the view of the Message Center from
the freeway or highway adjacent to the Premises.

(2)

If ArenaCo notifies the City in writing that an Obstruction exists, and if the City
authorized or actively caused the Obstruction, then the City shall remove or remedy
the Obstruction at its own cost within 15 days after receiving the notice. If the City
fails to remove the Obstruction within 15 days after receiving the notice, then
ArenaCo may remove the Obstruction at the City’s expense after coordinating with
the appropriate department of the City.

(3)

If ArenaCo notifies the City in writing that an Obstruction exists, and if the City
did not authorize or actively cause the Obstruction, then the City may remove or
remedy the Obstruction at its own cost within 15 days after receiving the notice. If
the City does not remove or remedy the Obstruction within the 15 days, then, at no
cost to the City, and after coordinating with the appropriate department of the City,
ArenaCo may remove the Obstruction described in the notice.

(4)

ArenaCo’s exercise of its rights under this Section 5(d) is in addition to any
other remedies it may have under this Lease.

6.
Installation and Operation of Digital Billboard. City acknowledges that ArenaCo has the
right to develop up to six Digital Billboards, consisting of one Digital Billboard on each of the
Premises, subject to all local, state, and federal requirements. ArenaCo may develop these signs
at any time during the Term of this Lease. ArenaCo shall install and operate each Digital
Billboard on the Premises in accordance with this Section 6 and consistent with Section 5, all at
no cost to the City.
(a)

Plans, Specifications and Location. At no cost to the City, ArenaCo shall prepare
complete plans and specifications for each Digital Billboard, working closely with the City
to develop plans and specifications that are mutually acceptable (the “Plans”). ArenaCo
shall also consult with the City to determine the precise portion of the Premises that will
be used for each Digital Billboard. ArenaCo shall submit the Plans to the City for final
approval, which the City shall not unreasonably withhold. ArenaCo may phase the timing
of its applications and submission of Plans for any or all of up to six sites at its discretion,

Lease for Digital Billboard: page 6 of 24

803 of 885

provided, however, that ArenaCo may only request additional sites within five years of
the Effective Date.
(b)

Caltrans Permits. As soon as practicable after the Effective Date, ArenaCo shall
apply to Caltrans for all Caltrans Permits, and the City shall cooperate with ArenaCo in
that effort, all at no cost to the City. All Caltrans Permits are to be obtained and secured
for ArenaCo’s sole benefit and are to be issued in ArenaCo’s name or, if that is not
possible, in the City’s name on ArenaCo’s behalf and for ArenaCo’s sole benefit. ArenaCo
shall perform all obligations under the Caltrans Permits at no cost to the City. To the
extent CalTrans denies or prohibits a Digital Billboard location identified in Exhibit A, City
shall work collaboratively with ArenaCo to process and approve alternative subsequent
location(s), subject to City retaining its full discretion under subsection 6(c) of this Lease,
and as otherwise required under the law.

(c)

City Permits. The City shall diligently process ArenaCo’s applications for all City
Permits and any subsequent applications to permit, develop, or erect any of up to six
digital billboards following approval of this Lease and certification of the EIR, including but
not limited to, any rezones, leases, ordinance changes, building permits, or other such
entitlements, subject to the terms of this Lease. This Lease does not commit the City in
advance to approve the City Permits or subsequent approvals; and this Lease does not
constrain the City’s discretion, acting as a government, with respect to the City Permits or
subsequent approvals specifically or to a Digital Billboard generally.

(d)

Installation. Once ArenaCo begins installing a Digital Billboard, it shall diligently
pursue installation to completion without unnecessary interruption. ArenaCo will be
excused, however, for any delays in beginning or completing installation that are caused
by a Force Majeure Event, as defined in Section 12(e)(1). ArenaCo shall use reasonable
diligence to avoid such delays and to resume work as promptly as possible after such a
delay.

(e)

Ownership. ArenaCo will be the owner of each Digital Billboard and all permits and
authorizations that relate to it, including the City Permits and the Caltrans Permits.

(f)

Security Fences. Before beginning installation of a Digital Billboard, ArenaCo shall
enclose with a temporary security fence the portion of the Premises ArenaCo needs to
install, operate, maintain, and repair the Digital Billboard. ArenaCo shall maintain the
temporary security fence until ArenaCo replaces it with a permanent security fence that
circumscribes an area coextensive with the area the temporary fence circumscribed.
ArenaCo shall install the permanent security fence around the Digital Billboard at the
beginning of its operation and maintain that fence until the end of the Term. ArenaCo
shall install and maintain the temporary and permanent fences at no cost to the City and
shall consult with the City on each fence’s location and design.
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(g)

Maintenance. At no cost to the City, ArenaCo shall maintain the Premises and shall
maintain, repair, and improve each Digital Billboard in accordance with the highest
standards of the outdoor-advertising industry. ArenaCo’s maintenance obligation under
this Section 6(g) includes the obligation to remove promptly any graffiti from the
Premises and the Digital Billboard. ArenaCo’s obligation to improve the Digital Billboard
under this Section 6(g) includes the obligation to replace the entire Message Center every
ten years. The City is not obligated to maintain the Premises or to maintain or repair the
Digital Billboard. If, however, ArenaCo does not maintain the Premises, then the City may
notify ArenaCo in accordance with Section 12(c) that the City will perform the
maintenance described in the notice if ArenaCo does not begin to do so within 15
Business Days. If ArenaCo does not begin to perform the needed maintenance within 15
Business Days after the notice is given, then the City may perform the maintenance
described in the notice, and ArenaCo shall reimburse the City’s costs.

(h)

Insured Damage or Destruction. This Lease will continue in full effect if a Digital
Billboard is damaged or destroyed in whole or part by any cause covered by the fire-andcasualty insurance ArenaCo is required to maintain under Section 11(a)(3), subject to the
following:
(1)

ArenaCo shall repair or replace the Digital Billboard at no cost to the City using the
insurance proceeds ArenaCo receives or is entitled to receive under the fire-andcasualty policy. ArenaCo shall promptly apply for, and diligently pursue the
issuance of, any permits or approvals it needs to repair or replace the Digital
Billboard. Within 30 days after obtaining the necessary permits and approvals,
ArenaCo shall begin work to repair or replace the Digital Billboard. ArenaCo shall
complete the work within 180 days after the work begins and shall pay any costs
that exceed the available insurance proceeds.

(2)

ArenaCo may elect not to repair or replace the Digital Billboard if—

(3)

(A)

the cost to repair or replace it exceeds 60% of its fair-market value
immediately before it is damaged or destroyed; and

(B)

the damage or destruction occurs during the last three years of the Term.

If ArenaCo elects, under Section 6(h)(2), not to repair or replace the Digital
Billboard, then ArenaCo shall—
(A)

notify the City in writing of its election;

(B)

use the insurance proceeds ArenaCo receives for the damage or destruction
to remove the Digital Billboard and restore the Premises in accordance with
Section 6(l); and

Lease for Digital Billboard: page 8 of 24

805 of 885

(C)

(i)

pay to the City half of the insurance proceeds that remain after ArenaCo has
performed under Section 6(h)(3)(B), and this Lease will terminate with regard
to the Premises for such Digital Billboard when those proceeds are so paid.

Uninsured Damage. If a Digital Billboard is damaged by any cause not covered by
the fire-and-casualty insurance ArenaCo is required to maintain under Section 11(a)(3),
then this Lease will continue in full effect only if:
(1)

ArenaCo shall promptly apply for, and diligently pursue the issuance of, any permits
or approvals it needs to repair the damage to a Digital Billboard.

(2)

As soon as reasonably practicable after obtaining the necessary permits and
approvals, ArenaCo shall repair the damage at no cost to the City.

(j)

Utilities. At no cost to the City, ArenaCo shall provide and pay for all utility
connections, utility equipment, and utility service required to install, operate, maintain,
repair, improve, or reposition each Digital Billboard throughout the Term. ArenaCo shall
coordinate with the City and the Sacramento Municipal Utility District (“SMUD”) for utility
tie-ins and electrical power sources that ArenaCo may need to operate a Digital Billboard.

(k)

Advertising Rights. During the Term, ArenaCo will have the exclusive right to enter
into agreements for advertising on each Digital Billboard, subject to the following:
(1)

Operation of the Message Center. In operating each Message Center, ArenaCo
shall conform to all valid and applicable laws and regulations, including laws and
regulations pertaining to outdoor advertising. ArenaCo shall not display any
message that in the judgment of the City Manager or the City Manager’s designee—
(A)

is false, misleading, or deceptive;

(B)

promotes the sale or use of tobacco products, or medical marijuana,
whether directly or indirectly; signs promoting the sale of alcoholic
beverages shall be permitted to the extent permitted by law;

(C)

depicts violence or anti-social behavior or relates to illegal activity;

(D)

contains “obscene matter,” as that term is defined in California Penal
Code section 311 on the Effective Date, or promotes adult
entertainment;

(E)

promotes or opposes a candidate for public office or promotes or
opposes a ballot measure;
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(F)

holds a person or group of persons up to public ridicule, derision, or
embarrassment, or defames a person or group of persons; or

(G)

contains language that is obscene, vulgar, profane, or scatological, or
that presents a clear-and-present danger of causing riot, disorder, or
other imminent threat to public safety, peace, or order.

(2)

Amber Alerts and Public-Service Messages. ArenaCo shall make each Message
Center available to Caltrans for the purpose of displaying “Amber Alert” messages in
accordance with the Amber Alert Guidelines set forth in Exhibit D to this Lease. In
addition, ArenaCo shall make the Message Center available to Caltrans, to the City,
and to other government agencies without cost, on a time-available basis
determined by ArenaCo, for the purpose of displaying public-service messages (e.g.,
reports of commute times, drunk-driving-awareness messages, reports of serious
accidents, emergency-disaster communications).

(3)

City Messages. At the request of the City Manager or the City Manager’s
designee, ArenaCo shall make the Message Center available to the City, on a timeavailable basis determined by ArenaCo. Priority for City messaging shall be focused
first on the City Council districts in which the signs are located.

(l)

Removal of Digital Billboard. When the Term ends, whether it expires as scheduled
or is terminated early, ArenaCo shall promptly apply for, and diligently pursue the
issuance of, at no cost to the City, any permits or approvals it needs to remove the Digital
Billboards. Within 120 days after obtaining the necessary permits and approvals, ArenaCo
shall remove the Digital Billboards from the Premises and restore the Premises to their
pre-lease condition, all at no cost to the City, except that ArenaCo is not obligated to
remove the below-ground elements of the Sign Structures.

(m)

Compliance with Laws; Waiver of Compensation. During the Term and while
removing a Digital Billboard after the Term in accordance with Section 6(l), ArenaCo shall
do the following at no cost to the City: comply with all valid and applicable statutes,
ordinances, regulations, rules, and orders that concern the Premises or the Digital
Billboards and are enacted or issued by any federal, state, or local governmental entity
with jurisdiction over the Premises or the Digital Billboard (including the City) whether
enacted or issued before, on, or after the Effective Date.

(n)

Compliance with Mitigation-Monitoring Program. During the Term and while
removing each Digital Billboard after the Term in accordance with Section 6(l), ArenaCo
shall comply with the Mitigation Monitoring Program set forth in the EIR and attached as
Exhibit E to this Lease. ArenaCo’s compliance with the Mitigation Monitoring Program is a
material term of this Lease. To the extent (pursuant to the rights set forth in this Lease)
alternative sites are utilized which require subsequent environmental review, the City
shall retain its full discretion to undertake such review under the law, and following any
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such approval any subsequently adopted mitigation measures shall be attached to Exhibit
E.
7.

Early Termination.

(a)

City’s Termination Rights. Without prejudice to its other remedies at law or in
equity, the City may terminate this Lease, at any time and in its sole discretion, effective
30 Business Days after the City gives ArenaCo written notice of termination, if ArenaCo
breaches its obligation to perform in accordance with any material provision of this Lease
and (A) does not cure the breach within 30 Business Days after the City serves it with a
written notice of breach or, if the breach cannot reasonably be cured within 30 Business
Days; or (B) does not begin work on a cure within 30 Business Days after the City serves it
with a written notice of breach and diligently pursue the cure to completion within 90
days after work begins. The express designation in this Lease of a provision as “material”
does not imply that other provisions are not material. Notwithstanding the foregoing, a
termination of ArenaCo’s rights pursuant to a default pertaining to a particular Premises
shall only terminate ArenaCo’s rights with respect to such Premises and shall reduce
ArenaCo’s total number of permitted Digital Billboards by one.

(b)

ArenaCo’s Termination Rights. Without prejudice to its other remedies at law or in
equity, including the right to seek just compensation under the laws of eminent domain
as described in Section 9, ArenaCo may terminate this Lease with respect to any Digital
Billboard and its related Premises, at any time and in its sole discretion, effective 30 days
after ArenaCo gives the City written notice of termination. Notwithstanding the
foregoing, a termination of ArenaCo’s rights pursuant to a default pertaining to a
particular Premises shall only terminate ArenaCo’s rights with respect to such Premises
and shall reduce ArenaCo’s total number of permitted Digital Billboards by one.

(c)

City’s and ArenaCo’s Additional Termination Rights. Without prejudice to their other
remedies at law or in equity, either party may terminate this Lease if the other party (or,
for ArenaCo, its parent company)—
(1)

has an order for relief entered with respect to it, commences a voluntary
case, or has an involuntary case filed against it under any applicable bankruptcy,
insolvency, or other similar law then in effect, and the order or case is not stayed,
withdrawn, or settled within 60 days after it is entered, commenced, or filed (11
U.S.C. § 365(e)(2)(A), as amended, or any successor statute); or

(2)

files for reorganization, becomes insolvent, or has a receiver or other officer
with similar powers appointed for its affairs in any court with jurisdiction, whether
or not with its consent (unless dismissed, bonded, or discharged within 60 days
after appointment).
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8.
Taxes. ArenaCo is responsible for and shall pay or otherwise discharge, without
abatement or deduction, all taxes levied on, or related to, ArenaCo’s outdoor-advertising
activities on the Premises. This obligation includes payment of any—
(a)

sales or similar tax on ArenaCo’s sale of advertising space on the Digital Billboards;

(b)

possessory-interest tax related to this Lease or to ArenaCo’s possession or use of the
Premises; and

(c)

real-property tax allocated to the Digital Billboards and personal-property tax levied on
ArenaCo’s personal property on the Premises.

(d)

Notwithstanding anything to the contrary in this Lease, the transactions contemplated by
this Lease shall be treated, for income tax purposes only, as provided in section 8 of the
Comprehensive Agreement, which is one of the Project Agreements.

9.

Eminent Domain

(a)

Definitions. The following definitions apply to this Section 9:

(b)

(c)

(1)

“Condemning Entity” means any entity that by law may exercise the power of
eminent domain to acquire possession of, and title to, any of the following: a Digital
Billboard, the entire Premises, or an Essential Part of the Premises.

(2)

“Essential Part of the Premises” means any portion of the Premises that is
reasonably necessary for installing, operating, maintaining, repairing, or improving
a Digital Billboard in accordance with this Lease.

Termination Events. This Lease will terminate with respect to a Digital Billboard if a
Condemning Entity acquires a Digital Billboard, the entire Premises related to such Digital
Billboard, or an Essential Part of such Premises—
(1)

by using the power of eminent domain; or

(2)

through negotiations under the threat of using the power of eminent domain.

Termination Date; Rent Refund; Caltrans Permits. Termination under this Section 9
will occur on the date the Condemning Entity obtains possession of, or title to, a Digital
Billboard, the entire Premises relating to that Digital Billboard, or the Essential Part of the
Premises, whichever occurs first. Within 15 Business Days after the termination date, the
City shall relinquish any interest it may have in the applicable Caltrans Permits and
execute any documents needed to confirm that ArenaCo is the sole owner of the
applicable Caltrans Permits.
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(d)

Compensation. If termination occurs under this Section 9, then ArenaCo and the
City may each independently seek to recover from the Condemning Entity all
compensation and other remedies provided by law for the interests taken from them. But
the City may not seek or recover compensation for ArenaCo’s lost interests, and ArenaCo
may not seek or recover compensation for the City’s lost interests. Without limiting the
preceding, ArenaCo may seek to recover some or all of the following from the
Condemning Entity:
(1)
(2)

10.

financial assistance for relocating the Digital Billboard.

Indemnification.
Definitions. The following definitions apply to this Section 10:

(a)

(b)

compensation for its lost advertising income, for the value of the Digital
Billboard, for lost goodwill, and for its interest in this Lease; and

(1)

“Person” is to be interpreted broadly. It includes not just third persons but
also ArenaCo and ArenaCo’s directors, officers, employees, contractors, and agents;
and the City and the City’s elected officials, officers, employees, contractors, and
agents.

(2)

“Liabilities” means all liabilities, claims, demands, damages, and costs
(including reasonable attorneys’ fees and litigation costs through final resolution on
appeal) that arise directly or indirectly from ArenaCo’s possession or use of the
Premises.

(3)

“Occurrence” means (A) the death of, or injury to, any Person; and (B)
damage to, or destruction of, any real property, personal property (including
intellectual property), or the environment (broadly interpreted to include the air,
soil, soil vapor, surface water, groundwater, flora, and fauna on or about the
Premises).

(4)

“Secured Area” means the portion of the Premises enclosed by the
permanent security fence that ArenaCo erects around a Digital Billboard in
accordance with Section 6(f).

General Indemnity. ArenaCo shall indemnify, defend (with attorneys reasonably
acceptable to the City), protect, and hold the City and the City’s property (including the
Premises) harmless from and against all Liabilities that arise directly or indirectly from
ArenaCo’s possession or use of the Premises. ArenaCo is obligated under this Section
10(b) even if the City or the City’s elected officials, officers, employees, contractors, or
agents reviewed, accepted, or approved the work, materials, or activities from which the
Liabilities arise. But ArenaCo is not obligated under this Section 10(b) to the extent the
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Liabilities are caused by the active negligence or willful misconduct of the City or the
City’s elected officials, officers, employees, contractors, or agents. ArenaCo’s obligation
under this Section 10(b) includes Liabilities arising from any of the following:

(c)

(1)

Any Occurrence on the Premises and outside a Secured Area, but only to the extent
caused by ArenaCo’s acts or omissions.

(2)

Any Occurrence inside a Secured Area.

(3)

Any Occurrence that is in any way connected with any of ArenaCo’s personal
property on the Premises.

(4)

Any Occurrence caused or allegedly caused by (A) any condition of the Premises
created by ArenaCo or by any Person on the Premises with ArenaCo’s permission;
or (B) some act or omission on the Premises by ArenaCo or by any Person on the
Premises with ArenaCo’s permission.

(5)

Any Occurrence caused by, or related in any way to, work or activities performed on
the Premises or materials furnished to the Premises at the request of ArenaCo or
any person or entity acting for ArenaCo or with ArenaCo’s permission.

(6)

Any Occurrence that is caused by, or related in any way to, a verbal or non-verbal
display on the Message Center.

(7)

ArenaCo’s failure to perform any provision of this Lease, to comply with any
requirement of law applicable to ArenaCo, or to fulfill any requirement imposed by
any governmental entity (including the City when acting as a government) on
ArenaCo or on ArenaCo’s use of the Premises.

Hazardous Substances. ArenaCo shall indemnify, defend (with attorneys reasonably
acceptable to the City), protect, and hold harmless the City; the City’s elected officials,
officers, employees, and agents; and the City’s property (including the Premises) from
and against all Liabilities that arise directly or indirectly from either of the following:
(1)

The possession, use, generation, transportation, release, threatened release,
handling, storage, or disposal by ArenaCo or ArenaCo’s contractors of any
Hazardous Substance on or under the Premises during the Term or during
ArenaCo’s removal of a Digital Billboard in accordance with Section 6(l).

(2)

The possession, use, generation, transportation, release, threatened release,
handling, storage, or disposal by anyone other than the City or the City’s elected
officials, officers, employees, contractors, or agents of any Hazardous Substance on
or under the Secured Area during the Term or during ArenaCo’s removal of a Digital
Billboard in accordance with Section 6(l). ArenaCo is not obligated under this
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Section 10(c) for any Hazardous Substance that existed on or under the Premises on
or before the Effective Date unless ArenaCo’s intentional, negligent, or willful
misconduct causes or exacerbates a release of the Hazardous Substance.
(d)

Legal Challenges. ArenaCo shall indemnify, defend (with attorneys reasonably
acceptable to the City), protect, and hold harmless the City and the City’s elected officials,
officers, and employees in any litigation (including litigation based on the California
Environmental Quality Act) brought to challenge the validity of this Lease, the validity of
the City Permits or the Caltrans Permits, or the validity of the City ordinances that
authorize the installation and operation of the Digital Billboards on the Premises.
ArenaCo’s obligation to indemnify under this Section 10(d) includes liability for attorneys’
fees awarded to a party who successfully challenges the validity of this Lease, of the City
Permits or the Caltrans Permits, or of any authorizing ordinance.
Survival. ArenaCo’s obligations under this Section 10 will survive this Lease.

(e)
11.

Insurance.

(a)

Types of Policies. During the Term and during ArenaCo’s removal of each Digital
Billboard in accordance with Section 6(l), at no cost to the City, ArenaCo shall procure and
maintain the following insurance policies covering ArenaCo’s possession and use of the
Premises:
(1)

A policy of comprehensive general-liability insurance providing coverage at
least as broad as that provided by ISO Form CG 00 01. This policy must—
(A)
(B)

include coverage for premises, operations, products and completed
operations, advertising injury, and contractual liability;

(C)

have a combined single limit of at least $1,000,000 for each occurrence;

(D)

include a fire legal-liability limit of $50,000 for each occurrence; and

(E)

(2)

be issued on an occurrence basis;

name the City and the City’s elected officials, officers, employees, and
agents as additional insureds with regard to general liability arising out of
activities performed by ArenaCo or on ArenaCo’s behalf, including coverage
for products-and-completed operations and for property ArenaCo owns,
leases, or uses (including the Premises and the Digital Billboards).

A policy of automobile-liability insurance providing coverage at least as broad
as that provided by ISO Form CA 00 01. This policy must (A) have a combined single
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limit of at least $1,000,000 for each occurrence; and (B) cover owned, non-owned,
and hired vehicles.
(3)

A policy of fire-and-casualty insurance that insures each Digital Billboard for
its full replacement value against damage or destruction by fire or by any of the
perils commonly covered under the standard extended-coverage endorsement to
fire-insurance policies issued on real property in Sacramento County. In addition,
during installation of a Digital Billboard, the policy must include coverage for course
of construction, vandalism, and malicious mischief and must insure the Digital
Billboard and all materials delivered to the Premises for their full insurable value.
ArenaCo shall apply the insurance proceeds paid under this policy to the cost of
repairing and restoring the Digital Billboard as required by, and except as otherwise
provided in, Section 6(h).

(4)

A policy of workers-compensation insurance with limits at least equal to those
required by California law and including employer-liability insurance with a limit of
at least $1,000,000. This policy must include a waiver of subrogation against the
City. As an alternative to this policy, and subject to approval by the City’s Risk
Management Department, ArenaCo may provide the City with a copy of ArenaCo’s
Certificate of Consent to Self Insure from the California Department of Industrial
Relations and a certificate showing ArenaCo’s excess-insurance limits and selfinsured retentions.

(b)

Insurer Qualifications. Each policy must be issued by an insurer the California
Department of Insurance has authorized to transact business in California in the relevant
line of insurance, and the insurer must have a rating of at least “A” by A.M. Best Company
or a rating the City’s Risk Management Department determines to be substantially
equivalent.

(c)

Certificates of Insurance. Within 10 days after the Effective Date, and afterward
upon request, ArenaCo shall provide the City with certificates of insurance, signed by
authorized representatives of the insurers, confirming that ArenaCo has procured and is
maintaining the insurance policies required by this Section 11. Upon request at any time,
ArenaCo shall provide the City with a copy of each policy, including all endorsements.

(d)

Notice. Each of the policies must obligate the insurer to give the City at least 30
days’ advance written notice before the policy is cancelled or materially changed.

(e)

Other Requirements. The general-liability and automobile-liability policies must
each—
(1)

provide that ArenaCo’s insurance coverage is primary insurance with respect to the
City and the City’s elected officials, officers, employees, and agents;
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(2)

provide that ArenaCo’s insurance applies separately to each insured against whom
a claim is made or a suit brought, except with respect to the applicable policy limits;
and

(3)

provide that the City’s insurance and self-insurance are in excess of ArenaCo’s
insurance and will not contribute with it.

(f)

Quinquennial Review. The City may revise these insurance requirements every five
years if the City reasonably determines that revision is needed to conform the policy
terms, conditions, and limits with then-current insurance-industry standards for
structures and real property comparable to the Digital Billboard and the Premises. A
revision will take effect 30 days after the City gives ArenaCo notice in accordance with
Section 12(c).

(g)

No Limit on Indemnification. Nothing in this Section 11 limits ArenaCo’s obligations
under Section 10.

12.

Miscellaneous.

(a)

Assignments and Subleases. A party may not assign or otherwise transfer this Lease
or any interest in it, and this Lease is not assignable by operation of law, without the
other party’s prior written consent, which the other party shall not withhold, delay, or
condition unreasonably. An assignment or transfer of this Lease does not occur, for
purposes of this Section 12(a), if ArenaCo merges with another company, reorganizes its
stock, or undergoes a similar corporate restructuring, or if ArenaCo sells any of its assets
or stock. ArenaCo may not sublease the Premises or any part of the Premises, or the
Digital Billboards or any part of the Digital Billboards, without the City’s prior written
consent, which the City may withhold or condition in its sole discretion. An assignment,
transfer, or sublease made contrary to this Section 12(a) is void. Notwithstanding the
foregoing, ArenaCo may assign its rights and obligations hereunder to any Affiliate as
defined in the Project Agreements, and may pledge, mortgage, grant a security interest
in, encumber, or collaterally assign its interest in this Agreement or the equity interests in
ArenaCo to secure indebtedness for borrowed money of ArenaCo. Further, (i) all affiliates
of ArenaCo and (ii) the holder of any Leasehold Mortgage (as defined in the Arena
Agreement) or any pledge of ArenaCo's equity are each intended direct third party
beneficiaries of this Agreement with the right of direct enforcement of the provisions set
forth herein. The Parties agree that the provisions of Section 16 of the Arena Agreement
(authorizing Leasehold Mortgages and Mezzanine Lenders and granting certain rights and
protections to Leasehold Mortgagees and Mezzanine Lenders) are hereby incorporated
by reference. Each Leasehold Mortgagee (as defined in the Arena Agreement) shall be
entitled to all of the rights and protections set forth in the Arena Agreement with respect
to this Agreement, including specifically Section 16.7 (notice and cure rights), as if such
provisions were included in this Agreement.
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(b)

Successors and Assigns. This Lease binds and inures to the benefit of the successors
and assigns of the parties. This Section 12(b) does not constitute the City’s consent to any
assignment of this Lease or any interest in the Lease, or to any sublease of the Premises
or any part of the Premises, or to any sublease of a Digital Billboard or any part of the
Digital Billboards.

(c)

Notices. Any notice or other communication under this Lease must be in writing and
will be considered properly given and effective only when mailed or delivered in the
manner provided by this Section 12(c) to the persons identified below. A mailed notice or
other communication will be effective or will be considered to have been given on the
third day after it is deposited in the United States Mail (certified mail and return receipt
requested), addressed as set forth below, with postage prepaid. A notice or other
communication sent in any other manner will be effective or will be considered properly
given when actually delivered. A party may change its address for these purposes by
giving written notice of the change to the other party in the manner provided in this
Section 12(c).
If to the City:
City of Sacramento
Community Development Department
300 Richards Blvd., 3rd Floor
Sacramento, CA 95811
Attention:
Joy Patterson
City Zoning Administrator

If to ArenaCo:
John Rinehart, CFO
Sacramento Basketball Holdings LLC
One Sports Parkway
Sacramento, CA 95834
With copies to:
Mark Friedman, Owner
1530 J Street, Suite 200
Sacramento, CA 95814
Jeffrey K. Dorso, Esq.
Pioneer Law Group, LLP
1122 S Street
Sacramento, CA 95811
Katten Muchin Rosenman LLP
525 W. Monroe, Suite 1900
Chicago, Illinois 60661
Attention: Adam R. Klein

(d)

(e)

The City’s Right to Enter and Inspect the Premises. The City and the City’s elected
officials, officers, employees, and agents may enter upon and inspect the Premises at any
time to determine ArenaCo’s compliance with this Lease.
Force Majeure.
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(1)

“Force Majeure Event” means a cause of delay that is not the fault of the
party who is required to perform under this Lease and is beyond that party’s
reasonable control, including the elements (including floods, earthquakes,
windstorms, and unusually severe weather), fire, energy shortages or rationing,
riots, acts of terrorism (including the results of such acts), war or war-defense
conditions, acts of any public enemy, epidemics, the actions or inactions of any
governmental entity (excluding the City) or that entity’s agents, litigation, labor
shortages (including shortages caused by strikes or walkouts), and materials
shortages.

(2)

Except as otherwise expressly provided in this Lease, if the performance of
any act required by this Lease to be performed by either the City or ArenaCo is
prevented or delayed because of a Force Majeure Event, then the time for
performance will be extended for a period equivalent to the period of delay, and
performance of the act during the period of delay will be excused.

(3)

This Section 12(e) does not excuse either party’s obligation to perform an act
when performance is rendered difficult or impossible solely because of that party’s
financial condition.

(f)

Waiver of Breach. A party’s failure to insist on strict performance of this Lease or to
exercise any right or remedy upon the other party’s breach of this Lease will not
constitute a waiver of the performance, right, or remedy. A party’s waiver of the other
party’s breach of any provision in this Lease will not constitute a continuing waiver or a
waiver of any subsequent breach of the same or any other provision. A waiver is binding
only if set forth in writing and signed by the waiving party.

(g)

Relationship of the Parties. This Lease does not create any relationship or
association between the City and ArenaCo other than that of landlord and tenant. For
example, and without limiting the previous sentence, this Lease does not create between
the City and ArenaCo the relationship of principal and agent, nor does it create a
partnership or joint venture.

(h)

Attorney’s Fees. The party prevailing in any litigation concerning this Lease, the
Premises, or any improvements to the Premises (including the Digital Billboards) will be
entitled to an award by the court of reasonable attorneys’ fees and litigation costs
through final resolution on appeal in addition to any other relief that may be granted in
the litigation. If the City is the prevailing party, then this Section 12(h) will apply whether
the City is represented in the litigation by the Office of the City Attorney or by outside
counsel.
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(i)

Severability. If a court with jurisdiction holds any nonmaterial provision of this Lease
to be invalid, void, or unenforceable, then the remaining provisions will remain in full
force.

(j)

Counterparts. The parties may execute this Lease in counterparts, each of which will
be considered an original, but all of which will constitute the same lease.

(k)

Memorandum of Lease. Either the City or ArenaCo may record with the
Sacramento County Clerk/Recorder, using the form set forth as Exhibit F, a memorandum
summarizing this Lease.

(l)

Further Assurances. Each party shall execute all additional documents or
instruments and take all necessary action that either party reasonably considers
necessary to carry out the proper purposes of this Lease.

(m)

Time of Essence. Time is of the essence of this Lease.

(n)

Interpretation. This Lease is to be interpreted and applied in accordance with
California law without regard to conflict-of-laws principles, except that the rule of
interpretation in California Civil Code section 1654 will not apply. Schedules 1 and 2 and
Exhibits A, B, C, D, E, and F are part of this Lease.

(o)

Integration and Modification. This Lease, together with the related provisions of
the Project Agreements, set forth the parties’ entire understanding regarding the matters
addressed. It supersedes all prior or contemporaneous agreements, representations, and
negotiations (written, oral, express, or implied) and may be modified only by another
written agreement signed by both parties.
(Signature Page Follows)
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CITY OF SACRAMENTO

By: _________________________
Name: ________________________
Its: ___________________________
Date: _______________

SACRAMENTO DOWNTOWN ARENA LLC,
Delaware limited liability company

By: Sacramento Basketball Holdings, LLC, a
Delaware limited liability company, its sole
member
By:
Name:
Its:

Approved as to Form
Sacramento City Attorney

Date: ______________

By:

Approved as to Form
Pioneer Law Group LLC

____________________________
City Attorney

By:
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____________________________
Jeffrey K. Dorso
Attorneys for Sacramento Downtown
Arena LLC
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Exhibit C
Hazardous Substances
As used in this Exhibit C, “Environmental Laws” means any statute, ordinance, regulation, rule, order,
decree, or other law or requirement that is enacted, promulgated, or issued by any federal, state, or
local government entity (whether before, on, or after the Effective Date) and—
• regulates, relates to, or imposes liability or standards of conduct concerning any Hazardous
Substance (defined below);
• regulates land use or regulates or protects the environment, including air, soil, soil vapor, surface
water, groundwater, flora, or fauna; or
• pertains to occupational health or industrial hygiene or to occupational or environmental
conditions on, under, or about the Premises.
Without limiting the generality of the foregoing, “Environmental Laws” includes the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (CERCLA) (42 U.S.C. § 9601 et seq.);
the Resource Conservation and Recovery Act of 1976 (RCRA) (42 U.S.C. § 6901 et seq.); the Clean
Water Act, also known as the Federal Water Pollution Control Act (FWPCA) (33 U.S.C. § 1251 et seq.);
the Toxic Substances Control Act (TSCA) (15 U.S.C. § 2601 et seq.); the Hazardous Materials
Transportation Act (HMTA) (49 U.S.C. § 1801 et seq.); the Insecticide, Fungicide, and Rodenticide Act
(7 U.S.C. § 136 et seq.); the Superfund Amendments and Reauthorization Act (SARA) (42 U.S.C. § 6901
et seq.); the Clean Air Act (42 U.S.C. § 7401 et seq.); the Safe Drinking Water Act (42 U.S.C. § 300f et
seq.); the Solid Waste Disposal Act (42 U.S.C. § 6901 et seq.); the Emergency Planning and
Community Right to Know Act (42 U.S.C. § 11001 et seq.); the Occupational Safety and Health Act
(OSHA) (29 U.S.C. §§ 655 and 657); the California Underground Storage of Hazardous Substance Act
(Cal. Health & Saf. Code, § 25280 et seq.); the California Hazardous Waste Control Act (Cal. Health &
Saf. Code, § 25100 et seq.); the California Safe Drinking Water and Toxic Enforcement Act (Cal. Health
& Saf. Code, § 24249.5 et seq.); and the Porter-Cologne Water Quality Act (Cal. Water Code, § 13000
et seq.), together with any amendments of these statutes and regulations promulgated under them
(whether enacted or promulgated before, on, or after the Effective Date).
For purposes of this lease, “Hazardous Substance” means—
(1)

any substance defined as a “hazardous substance,” “hazardous material,” “hazardous waste,”
“toxic substance,” “toxic waste,” “solid waste,” “pollutant,” or “contaminant” under
Environmental Laws (defined above);

(2)

any substance listed as hazardous substances in 49 C.F.R. § 172.101 or its successor by the U.S.
Department of Transportation or in 40 C.F.R. Part 302 or its successor by the U.S.
Environmental Protection Agency;
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(3)

any other substance, material, or waste that is or becomes regulated or classified as hazardous
or toxic under Environmental Laws (defined above);

(4)

any material, waste, or substance that is (a) a petroleum or refined petroleum product,
(b) asbestos or asbestos-containing materials, (c) polychlorinated biphenyl, (d) designated as a
hazardous substance under 33 U.S.C. § 1321 or its successor or listed under 33 U.S.C. § 1317 or
its successor, (e) a flammable explosive, (f) a radioactive material, or (g) a lead-based paint;

(5)

any substance listed by the State of California under subdivision (a) of California Health and
Safety Code section 25249.8, as amended, or under any successor to that statute, as a chemical
known by the state to cause cancer or reproductive toxicity;

(6)

any material that, because of its characteristics or interaction with one or more other
substances, chemical compounds, or mixtures, threatens to damage health, safety, or the
environment or is required by any law or public agency to be remediated;

(7)

any material that, if present, would require remediation under the guidelines set forth in
California’s Leaking Underground Fuel Tank Field Manual, regardless of whether the presence
of the material resulted from a leaking underground fuel tank;

(8)

any pesticide regulated under the federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C.
§136 et seq.) or its successor;

(9)

any material regulated under the federal Occupational Safety and Health Act (29 U.S.C. § 651 et
seq.) or California’s Occupational Safety and Health Act (Health & Saf. Code, § 63000 et seq.), or
their successors;

(10) any material regulated under the federal Clean Air Act (42 U.S.C. 7401 et seq.) or under division
26 of the California Health and Safety Code, or their successors;
(11) any material that qualifies as an “extremely hazardous waste,” “hazardous waste,” or
“restricted hazardous waste” under section 25115, 25117, or 25122.7 of the California Health
and Safety Code, or as “medical waste” under section 25281, 25316, 25501, 25501.1, 25023.2,
or 39655 of the California Health and Safety Code, or their successors; and
(12) any material listed or defined as a “hazardous waste,” “extremely hazardous waste,” or an
“acutely hazardous waste” under chapter 11 of title 22 of the California Code of Regulations or
any successor to that chapter.
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Exhibit D

Guidelines for Issuing AMBER Alerts
Every successful AMBER plan contains clearly defined activation criteria. The following guidance is
designed to achieve a uniform, interoperable network of plans across the country, and to minimize
potentially deadly delays because of confusion among varying jurisdictions. The following are criteria
recommendations:

Law Enforcement Confirms an Abduction
AMBER plans require law enforcement to confirm an abduction prior to issuing an alert. This is
essential when determining the level of risk to the child. Clearly, stranger abductions are the most
dangerous for children and thus are primary to the mission of an AMBER Alert. To allow activations in
the absence of significant information that an abduction has occurred could lead to abuse of the
system and ultimately weaken its effectiveness. At the same time, each case must be appraised on its
own merits and a judgment call made quickly. Law enforcement must understand that a “best
judgment” approach, based on the evidence, is appropriate and necessary.

Risk of Serious Bodily Injury or Death
Plans require a child be at risk for serious bodily harm or death before an alert can be issued. This
element is clearly related to law enforcement’s recognition that stranger abductions represent the
greatest danger to children. The need for timely, accurate information based on strict and clearly
understood criteria is critical, again keeping in mind the “best judgment” approach.

Sufficient Descriptive Information
For an AMBER Alert to be effective in recovering a missing child, the law enforcement agency must
have enough information to believe that an immediate broadcast to the public will enhance the
efforts of law enforcement to locate the child and apprehend the suspect. This element requires as
much descriptive information as possible about the abducted child and the abduction, as well as
descriptive information about the suspect and the suspect’s vehicle. Issuing alerts in the absence of
significant information that an abduction has occurred could lead to abuse of the system and
ultimately weaken its effectiveness.

Age of Child
Every state adopt the “17 years of age or younger” standard; or, at a minimum, agree to honor the
request of any other state to issue an AMBER Alert, even if the case does not meet the responding
state’s age criterion, as long as it meets the age criterion of the requesting state. Most AMBER plans
call for activation of the alert for children under a certain age. The problem is that age can vary--some plans specify 10, some 12, some 14, 15, and 16. Differences in age requirements create
confusion when an activation requires multiple alerts across states and jurisdictions. Overuse of the
AMBER Alert system will undermine its effectiveness as a tool for recovering abducted children.
Lease for Digital Billboard: Exhibit D
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NCIC Data Entry
Immediately enter AMBER Alert data into the National Crime Information Center (NCIC) system. Text
information describing the circumstances surrounding the abduction of the child should be entered,
and the case flagged as a Child Abduction. Many plans do not mandate entry of the data into NCIC,
but this omission undermines the entire mission of the AMBER Alert initiative. The notation on the
entry should be sufficient to explain the circumstances of the disappearance of the child. Entry of the
alert data into NCIC expands the search for an abducted child from the local, state, or regional level
to the national. This is a critical element of any effective AMBER Alert plan.

Summary of Department of Justice Recommended Criteria
•

There is reasonable belief by law enforcement that an abduction has occurred.

•

The law enforcement agency believes that the child is in imminent danger of serious bodily
injury or death.

•

There is enough descriptive information about the victim and the abduction for law
enforcement to issue an AMBER Alert to assist in the recovery of the child.

•

•

The abduction is of a child aged 17 years or younger.
The child’s name and other critical data elements, including the Child Abduction flag, have
been entered into the National Crime Information Center (NCIC) system.

Lease for Digital Billboard: Exhibit D
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Mitigation Monitoring Program
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CHAPTER 4

Mitigation Monitoring Plan
4.1 Introduction
Section 15097 of the California Environmental Quality Act (CEQA) Guidelines requires public
agencies to establish monitoring or reporting programs for projects approved by a public agency
whenever approval involves the adoption of either a “mitigated negative declaration” or specified
environmental findings related to environmental impact reports.
The following is the Mitigation Monitoring Plan (MMP) for the Sacramento Entertainment and
Sports Center & Related Development project. The intent of the MMP is to prescribe and enforce a
means for properly and successfully implementing the mitigation measures identified within the
Draft EIR for this project.

4.2 Mitigation Measures
The mitigation measures are taken from the Sacramento Entertainment and Sports Center & Related
Development Draft EIR and are assigned the same number as in the Draft EIR. The MMP describes
the actions that must take place to implement each mitigation measure, the timing of those actions,
and the entities responsible for implementing and monitoring the actions.

4.3 MMP Components
The components of the attached table, which contains applicable mitigation measures, are addressed
briefly, below.
Impact: This column summarizes the impact stated in the Draft EIR.
Mitigation Measure: All mitigation measures that were identified in the Sacramento Entertainment
and Sports Center & Related Development Draft EIR are presented, as revised in the Final EIR, and
numbered accordingly.
Action(s): For every mitigation measure, one or more actions are described. The actions delineate
the means by which the mitigation measures will be implemented, and, in some instances, the
criteria for determining whether a measure has been successfully implemented. Where mitigation
measures are particularly detailed, the action may refer back to the measure.
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Component: This column identifies the relevant component of the Proposed Project to which the
mitigation measure applies. The mitigation measure may apply to the ESC, the SPD area, or one or
more of the digital billboard sites. More than one project component may be identified.
Implementing Party: This item identifies the entity that will undertake the required action.
Timing: Implementation of the action must occur prior to or during some part of project approval,
project design or construction or on an ongoing basis. The timing for each measure is identified.
Monitoring Party: The City of Sacramento is primarily responsible for ensuring that mitigation
measures are successfully implemented. Within the City, a number of departments and divisions
would have responsibility for monitoring some aspect of the overall project. Other agencies, such as
the Sacramento Metropolitan Air Quality Management District, may also be responsible for
monitoring the implementation of mitigation measures. As a result, more than one monitoring party
may be identified.
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TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure

Action(s)

Component

Implementing Party

Timing

Monitoring Party

4.1 Aesthetics, Light, and Glare
4.1-1: The Proposed Project could
substantially degrade the existing
visual character or quality of the site
and its surroundings.

4.1-1(a)
At the I-5 at Water Tank and I-5 at San Juan Road sites, the
digital billboard shall be oriented and designed, including
the addition of screening and shielding features, to minimize
the visibility of the lighted northern billboard face to homes
on El Morro Court and El Rito Way, and to minimize the
visibility of the lighted southern billboard face to homes on
San Juan Road, Almonetti Avenue, and Tice Creek Way.
Once the precise location and design of the digital billboard
at this location has been proposed, the visibility of the LED
face from windows and backyards of nearby homes shall be
assessed and screening of the billboard face from view at
nearby homes and yards shall be confirmed through a
visibility study prepared by the applicant to the satisfaction
of the Planning Director.
4.1-1(b)
At the Business 80 at Sutter’s Landing Regional
Park/American River site, the digital billboard pole shall be
located to eliminate the visibility of the billboard from the
Jedediah Smith Memorial Trail and from the level of the
river. Once the precise location and design of the digital
billboard at this location has been proposed, the visibility of
the billboard shall be assessed and compliance with the
requirements of Policy 7.24 of the American River Parkway
Plan shall be confirmed through a visibility study prepared
by the applicant to the satisfaction of the Planning Director.

4.1-2: The Proposed Project could
create substantial new sources of
light.

4.1-2(a)

DB-1, DB-9

Project applicant

Prior to approval of design,
review permit

City of Sacramento Community
Development Department

DB-5

Project applicant

Prior to approval of design
review permit

City of Sacramento Community
Development Department

Include light screening requirements on Construction
Plans.

ESC, SPD

Project applicant

During construction

City of Sacramento Community
Development Department

Identify light fixtures to be used on Construction Plans and
demonstrate that the fixtures minimize spill over.

ESC, SPD

Project applicant

Prior to approval of design
review permit

City of Sacramento Community
Development Department

Submit a conceptual signage and lighting design plan for
the ESC to the Department of City Planning to establish
lighting design standards and guidelines.

ESC, SPD

Project applicant

Prior to issuance of building
permit for the ESC

City of Sacramento Community
Development Department

Prepare a visibility study that is to the satisfaction of the
Planning Director demonstrating that the LED face is
screened from view at nearby homes and yards on the
streets identified in Mitigation Measure 4.1-1(a).

Prepare a visibility study that is to the satisfaction of the
Planning Director demonstrating that the digital billboard at
Business 80 at Sutter’s Landing Regional Park/American
River location will not be visible from the Jedediah Smith
Memorial Trail or the river, and that demonstrates
compliance with Policy 7.24.

The project applicant shall require construction contractors
to ensure that all lighting related to construction activities
shall be shielded or directed to restrict any direct
illumination onto property located outside of the Downtown
project site boundaries that is improved with light-sensitive
uses.
4.1-2(b)
Exterior lighting included within the ESC or SPD area shall
incorporate fixtures and light sources that focus light on-site
to minimize spillover light.
4.1-2(c)
The project applicant shall submit a conceptual signage and
lighting design plan for the ESC to the Department of City
Planning to establish lighting design standards and
guidelines.

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure
4.1-2(d)
Prior to issuance of a building permit for the ESC signage
displays, the project applicant shall retain a lighting design
expert who shall develop plans and specifications for the
proposed lighting displays, establish maximum luminance
levels for the displays, and review and monitor the
installation and testing of the displays, in order to insure
compliance with all City lighting regulations and these
mitigation measures.
4.1-2(e)
Project lighting shall not cause more than two foot-candles
of lighting intensity or direct glare from the light source at
any residential property. This would preclude substantial
spillover light from bright lighting sources.
4.1-2(f)

Action(s)

Component

Implementing Party

Retain a lighting design expert who shall develop plans and
specifications for the proposed lighting displays, establish
maximum luminance levels for the displays, and review and
monitor the installation and testing of the displays, in order
to insure compliance with all City lighting regulations and
these mitigation measures.

ESC, SPD

Project applicant

Prior to issuance of building
permit for the ESC signage
displays

City of Sacramento Community
Development Department

Identify lighting fixtures to be used consistent of Mitigation
Measure 4.1-2(e)

ESC, SPD

Project applicant

Prior to design review permit

City of Sacramento Community
Development Department

Include light brightness specifications on Construction
Plans.

ESC, SPD

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Demonstrate compliance with City Code Section
8.072.010, regarding the use of searchlights.

ESC, SPD

Project applicant

Prior to approval of special use
or event permit involving the
use of searchlights

Sacramento Police Department

Demonstrate that all light emitting diodes used at the
Downtown project site have a horizontal beam spread of
maximum 165 degrees wide and 65 degrees vertically, and
are oriented downwards to the plaza/street, rather than
upwards.

ESC, SPD

Project applicant

Prior to design review permit

City of Sacramento Community
Development Department

Include light brightness and orientation specifications on
Construction Plans.

ESC, SPD

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Demonstrate that the maximum ambient light output level
for any digital billboard at the San Juan Road location is no
more than two (2) foot-candles at the closest residential
property line from the billboard.

DB-9

Project applicant

Prior to design review permit

City of Sacramento Community
Development Department

Include light brightness specifications on appropriate
Construction Plans.

DB-9

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Demonstrate that low emission will be used on building
th
facades adjacent to J Street and 7 Street.

SPD

Project applicant

Prior to design review permit

City of Sacramento Community
Development Department

Include low emission (Low-E) glass specifications on
Construction Plans.

SPD

Project applicant

Prior to construction

City of Sacramento Community
Development Department

The project applicant shall comply with City Code Section
8.072.010, which establishes regulations regarding the use
of searchlights.
4.1-2(g)
At the Downtown project site, all light emitting diodes used
within the integral electronic display shall have a horizontal
beam spread of maximum 165 degrees wide and 65
degrees vertically, and shall be oriented downwards to the
plaza/street, rather than upwards.

4.1-2(h)
The maximum ambient light output level for any digital
billboard shall be two (2) foot-candles at the closest
residential property line from the billboard.

4.1-3: The Proposed Project could
create new sources of glare.

4.1-3
In the SPD area, highly reflective mirrored glass walls shall
not be used as a primary building material (no more than 35
percent) for building facades adjacent to J Street and 7th
Street. Instead, low emission (Low-E) glass shall be used in
order to reduce the reflective qualities of the buildings, while
maintaining energy efficiency.

Timing

Monitoring Party

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure

Action(s)

Component

Implementing Party

Timing

Monitoring Party

4.2 Air Quality
4.2-2: Construction of the Proposed
Project would result in short-term
emissions of NOx.

4.2-2(a)
City approval of any grading or improvement plans shall
include the following SMAQMD Basic Construction
Emission Control Practices, including:


All exposed surfaces shall be watered two times daily.
Exposed surfaces include, but are not limited to soil
piles, graded areas, unpaved parking areas, staging
areas, and access roads.



Cover or maintain at least two feet of free board space
on haul trucks transporting soil, sand, or other loose
material on the site. Any haul trucks that would be
traveling along freeways or major roadways shall be
covered.



Use wet power vacuum street sweepers to remove any
visible trackout mud or dirt onto adjacent public roads
at least once a day. Use of dry power sweeping is
prohibited.



Limit vehicle speeds on unpaved roads to 15 miles per
hour.



All roadways, driveways, sidewalks, parking lots shall be
paved as soon as possible. In addition, building pads
shall be laid as soon as possible after grading unless
seeding or soil binders are used.



Minimize idling time either by shutting equipment off
when not in use or reducing the time of idling to 5
minutes (as required by the state airborne toxics
control measure [Title 13, Section 2485 of the
California Code of Regulations]). Provide clear
signage that posts this requirement for workers at the
entrances to the site.



Maintain all construction equipment in proper working
condition according to manufacturer’s specifications.
The equipment shall be checked by a certified
mechanic and determine to be running in proper
condition before it is operated.

4.2-2(b)
City approval of any grading or improvement plans shall
include the following SMAQMD Enhanced Exhaust Control
Practices, including:


Include construction site and equipment specifications
identified in Mitigation Measure 4.2-2(a) on Grading and
Construction Plans.

ESC, SPD, DB-all

Project applicant

Prior to issuance of demolition
or grading permit

City of Sacramento Community
Development Department,
Sacramento Metropolitan Air
Quality Management District
(SMAQMD)

Include construction equipment specifications listed in
Mitigation Measure 4.2-2(b) on Grading and Construction
Plans.

ESC, SPD, DB-all

Project applicant

Prior to issuance of demolition
permit or grading permit

City of Sacramento Community
Development Department,
Sacramento Metropolitan Air
Quality Management District
(SMAQMD)

Provide a comprehensive inventory of all off-road
construction equipment, equal to or greater than 50
horsepower, that will be used an aggregate of 40 or
more hours during any portion of the Proposed Project
to the City and the SMAQMD. The inventory shall
include the horsepower rating, engine model year, and

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure

Action(s)

Component

Implementing Party

Timing

Monitoring Party

projected hours of use for each piece of equipment.
The construction contractor shall provide the
anticipated construction timeline including start date,
and name and phone number of the project manager
and on-site foreman. This information shall be
submitted at least 4 business days prior to the use of
subject heavy-duty off-road equipment. The inventory
shall be updated and submitted monthly throughout
the duration of the Proposed Project, except that an
inventory shall not be required for any 30-day period in
which no construction activity occurs.


Provide a plan in conjunction with the equipment
inventory, approved by the SMAQMD, demonstrating
that the heavy-duty (50 horsepower or more) off-road
vehicles to be used in the construction project,
including owned, leased, and subcontractor vehicles,
will achieve a project wide fleet-average 20% NOx
reduction and 45% particulate reduction compared to
the most recent CARB fleet average. Acceptable
options for reducing emissions may include use of late
model engines, low-emission diesel products,
alternative fuels, engine retrofit technology, aftertreatment products, and/or other options as they
become available.



Emissions from all off-road diesel powered equipment
used on the project site shall not exceed 40% opacity
for more than three minutes in any one hour. Any
equipment found to exceed 40 percent opacity (or
Ringelmann 2.0) shall be repaired immediately, and
the City and SMAQMD shall be notified within 48
hours of identification of non-compliant equipment. A
visual survey of all in-operation equipment shall be
made at least weekly, and a monthly summary of the
visual survey results shall be submitted throughout the
duration of the project, except that the monthly
summary shall not be required for any 30-day period in
which no construction activity occurs. The monthly
summary shall include the quantity and type of
vehicles surveyed as well as the dates of each survey.
The SMAQMD and/or other officials may conduct
periodic site inspections to determine compliance.
Nothing in this measure shall supersede other
SMAQMD or state rules or regulations.



If at the time of granting of each building permit, the
SMAQMD has adopted a regulation applicable to
construction emissions, compliance with the regulation
may completely or partially replace this mitigation.
Consultation with the SMAQMD prior to construction
will be necessary to make this determination.

4.2-2(c)

Provide proof of payment of SMAQMD fees to the City of
Sacramento Community Development Department.

ESC, SPD, DB-all

Project applicant, SMAQMD

Prior to issuance of demolition
or grading permit

The project applicant shall coordinate with SMAQMD to
determine and ensure payment of off-site mitigation fees to
offset the significant NOx emissions associated with the
Proposed Project.

Sacramento Metropolitan Air
Quality Management District
(SMAQMD)

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure

4.2-3: The Proposed Project would
result in long-term (operational)
emissions of NOx or ROG.

4.2-3

4.2-4: The Proposed Project would
generate construction emissions of
PM10.

4.2-4

4.2-8: The Proposed Project would
contribute to cumulative increases in
short-term (construction) emissions.

4.2-8

4.2-9: The Proposed Project would
contribute to cumulative increases in
long-term (operational) emissions of
NOx or ROG.

4.2-9

4.2-10: The Proposed Project would
contribute to cumulative increases in
PM10 concentrations.

4.2-10

The Proposed Project shall join and maintain membership in
the Sacramento Transportation Management Association
(TMA).

Action(s)

Component

Provide proof of membership to the City of Sacramento
Community Development Department.

ESC, SPD

Implementing Party

Timing

Monitoring Party

Project applicant

Prior issuance of certificate of
occupancy

City of Sacramento Community
Development Department

See Mitigation Measure 4.2-2(a).

ESC, SPD, DB-all

See Mitigation Measure 4.22(a).

See Mitigation Measure 4.22(a).

See Mitigation Measure 4.22(a).

See Mitigation Measures 4.2-2(a) through 4.2-2(c).

ESC, SPD, DB-all

See Mitigation Measures 4.22(a) through 4.2-2(c).

See Mitigation Measures 4.22(a) through 4.2-2(c).

See Mitigation Measures 4.22(a) through 4.2-2(c).

ESC, SPD

See Mitigation Measure 4.2-3.

See Mitigation Measure 4.2-3.

See Mitigation Measure 4.2-3.

See Mitigation Measure 4.22(a).

See Mitigation Measure 4.22(a).

See Mitigation Measure 4.22(a).

Implement Mitigation Measure 4.2-2(a).

Implement Mitigation Measures 4.2-2(a) through 4.2-2(c).
See Mitigation Measure 4.2-3.

Implement Mitigation Measure 4.2-3.

See Mitigation Measure 4.2-2(a).

ESC, SPD, DB-all

Implement Mitigation Measure 4.2-2(a).

4.3 Biological Resources
4.3-1: Construction of the Proposed
Project could disturb or harm listed
wildlife species and/or destroy or
degrade their habitat.

4.3-1(a)
(1)

(2)

Prior to construction at the Business 80 at Sutter’s
Landing Regional Park digital billboard site, the site
shall be surveyed for the presence of the valley
elderberry longhorn beetle and its elderberry host plant
by a qualified biologist in accordance with USFWS
protocols. If elderberry plants with one or more stems
measuring 1.0 inch or greater in diameter at ground
level occur on or adjacent to the project site, or are
otherwise located where they may be directly or
indirectly affected by the Proposed Project,
minimization and compensation measures, which
include transplanting existing shrubs and planting
replacement habitat (conservation plantings), are
required (see below). Surveys are valid for a period of
two years. Elderberry plants with no stems measuring
1.0 inch or greater in diameter at ground level are
unlikely to be habitat for the beetle because of their
small size and/or immaturity. Therefore, no
minimization measures are required for removal of
elderberry plants with all stems measuring 1.0 inch or
less in diameter at ground level.

Conduct survey for VELB and elderberry shrubs as
specified. If no stems over 1.0 inch are found, no further
action is required.

DB-3

Project applicant

Prior to issuance of grading
permit

City of Sacramento Community
Development Department and
USFWS

If stems over 1.0 inch are found, include elderberry plant
protection requirements on Grading Plans.

DB-3

Project applicant

Prior to issuance of grading
permit if stems over 1.0 inch
are found

City of Sacramento Community
Development Department and
USFWS

For shrubs with stems measuring 1.0 inch or greater,
the City shall ensure that elderberry shrubs within 100
feet of proposed development be protected and/or
compensated for in accordance with the “U.S. Fish
and Wildlife Services’ (USFWS) Conservation
Guidelines for the Valley Elderberry Longhorn Beetle
and the Programmatic Formal Consultation Permitting
Projects with Relatively Small Effects on the Valley
Elderberry Longhorn Beetle Within the Jurisdiction of
the Sacramento Field Office.”

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure
4.3-1(b)
(1)

No more than 24-hours prior to the commencement of
construction activities at the I-5 at San Juan Road
digital billboard site, a preconstruction survey shall be
conducted to survey for giant garter snakes by a
USFWS-approved biologist. The biologist shall provide
the USFWS with a written report that adequately
documents the monitoring efforts within 24-hours of
commencement of construction activities. The project
site shall be re-inspected by the monitoring biologist
whenever a lapse in construction activity of two weeks
or greater has occurred.

(2)

Construction activity within giant garter snake habitat
(e.g., riverine and fresh emergent wetland) shall be
conducted between May 1 and September 30. This is
the active period for the snake and direct mortality is
lessened as snakes are expected to actively move and
avoid danger. If it appears that construction activity may
go beyond September 30, the City shall contact the
USFWS as soon as possible, but not later than
September 15 of the year in question, to determine if
additional measures are necessary to minimize take.
Construction activities within 200 feet from the banks of
aquatic snake habitat will be avoided during the snake’s
inactive season. If this is not feasible, the City shall
consult with USFWS to determine measures to avoid
impacts to giant garter snake. If project activities are
approved to continue into the inactive season, a
USFWS-approved biologist shall inspect constructionrelated activities daily during this period for unauthorized
take of federally listed species or destruction of their
habitat. The biologist shall be available for monitoring
throughout all phases of construction that may result in
adverse effects to the giant garter snake.

(3)

Any dewatered habitat shall remain dry for at least 15
consecutive days after April 15 and prior to excavating
or filing the dewatered habitat.

(4)

A Worker Environmental Awareness Training Program
for construction personnel shall be conducted by the
USFWS-approved biologist for all construction
workers, including contractors, prior to the
commencement of construction activities. The program
shall provide workers with information on their
responsibilities with regard to the snake, an overview
of the life-history of this species, information on take
prohibitions, protections afforded this animal under
FESA, and an explanation of the relevant terms and
conditions of project permits. Written documentation of
the training shall be submitted to the Sacramento Fish
and Wildlife Office within 30 days of the completion of
training. As needed, training shall be conducted in
Spanish for Spanish language speakers.

(5)

Prior to the commencement of construction activities,
high visibility fencing shall be erected around the
habitats of giant garter snake to identify and protect

Action(s)

Component

To minimize impacts to giant garter snakes, follow the
protocol described in Mitigation Measure 4.3-1(b) at the I-5
at San Juan Road digital billboard site.

DB-9

Implementing Party
Project applicant

Timing
During construction per time
frames described in Mitigation
Measure 4.3-1(b)

Monitoring Party
City of Sacramento Community
Development Department and
USFWS

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure

Action(s)

Component

Implementing Party

Timing

Monitoring Party

During construction per the
time frames described in
Mitigation Measure 4.3-2(a) for
tree removal and construction
activities between February 1
and August 31.

City of Sacramento Community
Development Department and
CDFW

these designated areas from encroachment of
personnel and equipment. These areas shall be
avoided by all construction personnel. The fencing
shall be inspected by the Contractor before the start of
each work day and maintained by the Contractor until
completion of the project. The fencing may be
removed only when the construction of the project is
completed. Fencing shall be established in upland
habitat immediately adjacent to aquatic snake habitat
and extending up to 200 feet from construction
activities. Silt fencing, if properly installed and
maintained, may serve as suitable snake exclusion
fencing.

4.3-2: Construction of the Proposed
Project could disturb nesting raptors,
migratory birds, and/or maternity
roosts for special-status bat species.

(6)

Signs shall be posted by the Contractor every 50 feet
along the edge of the GGS habitat, with the following
information: “This area is habitat of federallythreatened and/or endangered species, and must not
be disturbed. These species are protected by the
Endangered Species Act of 1973, as amended.
Violators are subject to prosecution, fines, and
imprisonment.” The signs should be clearly readable
from a distance of 20 feet, and shall be maintained by
the Contractor for the duration of construction.

(7)

The Contractor shall minimize the potential for harm,
harassment, and direct mortality of the snake resulting
from project-related activities by implementation of the
project. The Contractor shall ensure that the temporary
loss of giant garter snake habitat is confined to the
Proposed Project site.

(8)

Movement of heavy equipment to and from the project
site shall be restricted to established roadways to
minimize habitat disturbance.

(9)

Temporary impacts shall be restored to pre-project
conditions. Areas subject to temporary impacts shall
be limited to one season (the calendar year period
between May 1 and October 1) and be restored within
two seasons. Permanent impacts to giant garter snake
habitat shall be replaced at a 3:1 ratio which must
include both upland and aquatic habitat components.
A portion of the mitigation for permanent loss of
wetlands at a ratio no less than 1:1 may fulfill a portion
of the 3:1 mitigation obligation for permanent impacts
to giant garter snake habitat. This mitigation may be
fulfilled through in-kind, onsite or off-site, out-of-kind
mitigation as approved by the U.S. Fish and Wildlife
Service and the Corps.

4.3-2(a)
The project applicant shall conduct any tree removal
activities required for project construction outside of the
migratory bird and raptor breeding season (February 1
through August 31) where feasible. For any construction
activities that will occur between February 1 and August 31,

Conduct any tree removal and construction activities
according to the protocol described in Mitigation Measure
4.3-2(a).

ESC, SPD, DB-1, DB-3, DB-4,
DB-5

Project applicant

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure
the applicant shall conduct preconstruction surveys in
suitable nesting habitat within 500 feet of the construction
area for nesting raptors and migratory birds. Surveys shall
be conducted by a qualified biologist. In addition, all trees
slated for removal during the nesting season shall be
surveyed by a qualified biologist no more than 48-hours
before removal to ensure that no nesting birds are
occupying the tree. For Swainson’s hawk nesting habitat,
surveys shall be conducted in accordance with the
Swainson’s Hawk Technical Advisory Committee’s
Recommended Timing and Methodology for Swainson’s
Hawk Nesting Surveys in California’s Central Valley).

Action(s)

Component

Include tree removal timing and/or tree protection
requirements on Grading and Construction Plans.

Implementing Party

Timing

Monitoring Party

ESC, SPD, DB-1, DB-3, DB-4,
DB-5

Project applicant

Prior to construction

City of Sacramento Community
Development Department and
CDFW

DB-4

Project applicant

During construction per the
time frames described in
Mitigation Measure 4.3-2(b)
(surveys within 30 days of site
work)

City of Sacramento Community
Development Department and
CDFW

If active nests are found during the survey, the applicant
shall implement appropriate mitigation measures to ensure
that the species will not be adversely affected, which will
include establishing a no-work buffer zone as, approved by
CDFW, around the active nest.
Measures may include, but would not be limited to:
(1)

Maintaining a 500-foot buffer around each active
raptor nest. No construction activities shall be
permitted within this buffer. For migratory birds, a nowork buffer zone shall be established, approved by
CDFW, around the active nest. The no-work buffer
may vary depending on species and site specific
conditions as approved by CDFW.

(2)

Depending on conditions specific to each nest, and the
relative location and rate of construction activities, it
may be feasible for construction to occur as planned
within the buffer without impacting the breeding
effort. In this case (to be determined on an individual
basis), the nest(s) shall be monitored by a qualified
biologist during construction within the buffer. If, in
the professional opinion of the monitor, the project
would impact the nest, the biologist shall immediately
inform the construction manager. The construction
manager shall stop construction activities within the
buffer until the nest is no longer active.

4.3-2(b)
Pre-construction surveys for burrowing owls shall be
conducted by a qualified biologist (as approved by CDFW)
within 30-days prior to the start of work activities at the
Business 80 at Del Paso Regional Park/Haggin Oaks
billboard site where land construction is planned in known
or suitable habitat. If construction activities are delayed for
more than 30 days after the initial preconstruction surveys,
then a new preconstruction survey shall be required. All
surveys shall be conducted in accordance with the Staff
Report on Burrowing Owl Mitigation.
(1)

Conduct pre-construction surveys for burrowing owls and
construction activities according to the protocol described
in Mitigation Measure 4.3-2(b).

If burrowing owls are discovered in the Proposed
Project site vicinity during construction, the CDFWapproved project biologist shall be notified
immediately. Occupied burrows shall not be disturbed
during the nesting season (February 1 through August

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure

Action(s)

Component

Implementing Party

Timing

Monitoring Party

31) unless a qualified biologist approved by the CDFW
verifies through non-invasive methods that either: (1)
the birds have not begun egg-laying and incubation; or
(2) that juveniles from the occupied burrows are
foraging independently and are capable of
independent survival.
(2)

Occupied burrows during the nesting season shall be
avoided by establishment of a no-work buffer of 250foot around the occupied/active burrow. Where
maintenance of a 250-foot no-work buffer zone is not
practical, the City shall consult with the CDFW to
determine appropriate avoidance measures. Burrows
occupied during the breeding season (February 1 to
August 31) will be closely monitored by the biologist
until the young fledge/leave the nest. The onsite
biologist shall have the authority to stop work if it is
determined that construction related activities are
disturbing the owls.

(3)

If approved by CDFW, the biologist may undertake
passive relocation techniques by installing one-way
doors in active and suitable burrows (that currently do
not support eggs or juveniles). This would allow
burrowing owls to escape but not re-enter. Owls
should be excluded from the immediate impact zone
and within a 160-foot buffer zone by having one-way
doors placed over the entrance to prevent owls from
inhabiting those burrows.

4.3-2(c)

Conduct tree removal activities according to the protocol
described in Mitigation Measure 4.3-2(c).

DB-3, DB-4

Project applicant

During construction per the
time frames described in
Mitigation Measure 4.3-2(c) (for
any tree removal between April
1 and August 31)

City of Sacramento Community
Development Department and
CDFW

Follow the protocol described in Mitigation Measure 4.3-3
to minimize impacts to wetlands.

DB-7, DB-9

Project applicant

Prior to issuance of grading
permit

City of Sacramento Community
Development Department,
USACE, and CDFW

If tree removal activities commence on the project site
during the breeding season of special-status bat species
(April 1 to August 31), then a field survey shall be
conducted by a qualified biologist to determine whether
active roosts are present on site or within 50 feet of the
project boundaries. Field surveys shall be conducted early
in the breeding season before any construction activities
begin, when bats are establishing maternity roosts but
before pregnant females give birth (April through early
May). If no roosting bats are found, then no further
mitigation is required.
If roosting bats are found, then disturbance of the maternity
roosts shall be avoided by halting construction until the end
of the breeding season or a qualified bat biologist excludes
the roosting bats in consultation with CDFW.
4.3-3: The Proposed Project could
remove, fill, interrupt or degrade
protected wetlands.

4.3-3
(a)

The City shall require that the applicant(s) for the I-5 at
San Juan Road and SR 99 at Calvine Road proposed
billboard site (if the project encroaches into the
detention basin) conduct a formal wetland delineation
of wetlands and other waters of the U.S. within those
project sites. The wetland delineation shall be
submitted to the Corps for verification. If jurisdictional
wetlands or other waters of the U.S. are not present,

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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Mitigation Measure
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Implementing Party

Timing

Monitoring Party

no further action is required.

4.3-4: The Proposed Project could
require removal of Street Trees
and/or Heritage Trees.

(b)

If jurisdictional wetlands or other waters of the U.S. are
present, the applicant shall avoid them if feasible. The
Proposed Project shall minimize disturbances and
construction footprints near avoided wetlands and
other waters of the U.S to the extent feasible.

(c)

If avoidance is not feasible, then the applicant shall
demonstrate that there is no net loss of wetlands
through compensation. This measure may be satisfied
by obtaining a Section 404 permit. To ensure that
there is no net loss of wetland habitat and no
significant impact to potential jurisdictional features,
the project shall compensate for impacted wetlands
at a ratio no less than 1:1. Compensation shall take
the form of wetland preservation, enhancement or
creation in accordance with Corps and CDFW
mitigation requirements, as required under project
permits. Preservation and creation may occur
on-site (through a conservation agreement) or
off-site (through purchasing credits at a Corps
approved mitigation bank).

(d)

At the I-5 at San Juan Road proposed billboard site,
the project applicant shall compensate for loss of
habitat in the Natomas Basin at a 0.5-to-1.0 ratio,
per the requirements of the NBHCP.

4.3-4
The applicant for any project within the Downtown project
site that would remove street and/or heritage trees shall
submit a tree removal permit application for the removal of
protected trees, as defined by City Codes 12.56 and 12.64.
The application shall include proposed mitigation measures
to protect retained trees and proposed replacement
measures to mitigate for the loss of tree resources
(replacement measures may be determined in consultation
with the City’s Director of the Department of Public Works).
Several standard tree protection measures for retained
trees are listed below; these measures may be revised in
consultation with the City’s Director of the Department of
Transportation as appropriate.


A Tree Protection Zone (TPZ) shall be established
around any tree or group of trees to be retained. The
formula typically used is defined as 1.5 times the
radius of the dripline or 5 feet from the edge of any
grading, whichever is greater. The TPZ may be
adjusted on a case-by-case basis after consultation
with a certified arborist.



The TPZ of any protected trees shall be marked with
permanent fencing (e.g., post and wire or equivalent),
which shall remain in place for the duration of
construction activities in the area. Post “keep out”
signs on all sides of fencing.

Include tree removal requirements and/or tree protection
requirements on Grading and Construction Plans. Include
tree replacement requirements on Grading and
Construction Plans.

ESC, SPD

Project applicant

Prior to grading permit
issuance.

City of Sacramento Community
Development Department and
Department of Public Works

Remove street and/or heritage trees according to the
protocol described in Mitigation Measure 4.3-4.

ESC, SPD

Project applicant

During construction

City of Sacramento Community
Development Department and
Department of Public Works

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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4.3-5: The Proposed Project could
install a digital billboard within a
habitat mitigation area, resulting in a
net loss in restorable area.

Mitigation Measure


Construction-related activities, including grading,
trenching, construction, demolition, or other work shall
be prohibited within the TPZ. No heavy equipment or
machinery shall be operated within the TPZ. No
construction materials, equipment, machinery, or other
supplies shall be stored within a TPZ. No wires or
signs shall be attached to any tree. Any modifications
must be approved and monitored by a certified
arborist.



Prune selected trees to provide necessary clearance
during construction and to remove any defective limbs
or other parts that may pose a failure risk. All pruning
shall be completed by a certified arborist or tree
worker and adhere to the Tree Pruning Guidelines of
the International Society of Arboriculture.



The TPZs of protected trees shall be monitored on a
weekly basis.



A certified arborist shall monitor the health and
condition of the protected trees and, if necessary,
recommend additional mitigations and appropriate
actions. This shall include the monitoring of trees
adjacent to project facilities in order to determine if
construction activities (including the removal of nearby
trees) would affect protected trees in the future.

4.3-5
To mitigate for potential temporary and permanent impacts
to Sutter’s Landing Regional Park’s “Triangle” mitigation
area, the applicant shall restore all temporary projectrelated impacts immediately following the completion of
installation of the digital billboard. The applicant shall
implement additional site restoration and enhancement
within the “Triangle” mitigation area to ensure no net loss of
habitat values. Restoration and enhancement activities may
include the planting of additional oak trees and other
vegetation (native shrubs, vines, forbs, and/or grasses)
th
consistent with the 28 Street Landfill Tree Removal
Mitigation Committee Report.

Action(s)

Component

Follow the protocol described in Mitigation Measure 4.3-5
to mitigate for temporary and permanent impacts to Sutter’s
Landing Regional Park’s “Triangle” mitigation area.

DB-5

Include project-related site restoration requirements on
Construction Plans.

DB-5

Implementing Party

Timing

Monitoring Party

Project applicant

Immediately following the
completion of installation of the
digital billboard

Sutter’s Landing Regional Park
and City of Sacramento
Community Development
Department

Project applicant

Prior to construction

City of Sacramento Community
Development Department

See Mitigation Measures 4.31(a), 4.3-1(b), 4.3-2(a), 4.32(b), 4.3-2(c), and 4.3-5.

See Mitigation Measures 4.31(a), 4.3-1(b), 4.3-2(a), 4.32(b), 4.3-2(c), and 4.3-5.

See Mitigation Measures 4.3DB-3
1(a), 4.3-1(b), 4.3-2(a), 4.3DB-9
ESC, SPD, DB-1, DB-3, DB-4, DB-5 2(b), 4.3-2(c), and 4.3-5.
DB-4
DB-3, DB-4
DB-5

4.3-6: The Proposed Project would
contribute to the cumulative harm to
special-status species or species of
special concern and/or loss of
degradation of their habitat.

4.3-6
Implement Mitigation Measures 4.3-1(a), 4.3-1(b), 4.3-2(a),
4.3-2(b), 4.3-2(c), and 4.3-5.

See Mitigation Measure 4.3-1(a),
Mitigation Measure 4.3-1(b),
Mitigation Measure 4.3-2(a),
Mitigation Measure 4.3-2(b),
Mitigation Measure 4.3-2(c), and
Mitigation Measure 4.3-5.

4.3-7: The Proposed Project would
contribute to the cumulative loss and
degradation of wetlands.

4.3-7

See Mitigation Measure 4.3-3.

DB-7, DB-9

See Mitigation Measure 4.3-3.

See Mitigation Measure 4.3-3.

See Mitigation Measure 4.3-3.

4.3-8: The Proposed Project would
contribute to the cumulative loss of
street trees and heritage trees.

4.3-8

See Mitigation Measure 4.3-4.

ESC, SPD

See Mitigation Measure 4.3-4.

See Mitigation Measure 4.3-4.

See Mitigation Measure 4.3-4.

Implement Mitigation Measure 4.3-3.

Implement Mitigation Measure 4.3-4.

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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Mitigation Measure

Action(s)

Component

Implementing Party

Timing

Monitoring Party

4.4 Cultural Resources
4.4-1: The Proposed Project could
damage, degrade and/or destroy
historic resources.

4.4-1(a)
The Project applicant shall protect the Hotel Marshall from
physical damage during demolition to ensure that the
building’s historic integrity of material is not significantly
diminished and the Project Proponents will be responsible
for repairs to the Hotel Marshall for damage caused by the
demolition of the loading dock. If necessary, repairs shall be
conducted in compliance with the “Treatment of
Preservation” under the Secretary of Interior’s Standards for
the Treatment of Historic Properties (SOI Standards). The
Project Proponents shall provide the City Preservation
Director for review and approval of work plans for
documenting the pre-construction condition of the Marshall
Hotel, for protocols as to determining damage from
demolition work, for the means and methods of protecting
the Marshall Hotel during demolition, and for the means and
methods of the demolition work itself alongside the Marshall
Hotel, for the means and methods for making any of the
repairs to be undertaken as a result of construction
damage, and a completion report to ensure compliance with
the SOI Standards. The Project Proponents shall be
responsible for repairs related to project impacts and not for
general rehabilitation or restoration activities on the Hotel
Marshall.
4.4-1(b)

Protect the Hotel Marshall from physical damage during
demolition by following the protocol described in Mitigation
Measure 4.4-1(a).

ESC, SPD

Project applicant

During demolition

City of Sacramento Community
Development Department

Include Hotel Marshall protection requirements on
Demolition, Grading and Construction Plans.

ESC, SPD

Project applicant

Prior to construction

City of Sacramento Community
Development Department

See Mitigation Measure 4.8-3.

ESC, SPD

See Mitigation Measure 4.8-3.

See Mitigation Measure 4.8-3.

See Mitigation Measure 4.8-3.

Implement Mitigation Measure 4.8-3.
4.4-2: Construction of the Proposed
Project could damage or destroy
archaeological resources.

4.4-2(a)
The project applicant shall retain a qualified archaeologist
(i.e., defined as an archaeologist meeting the Secretary of
the Interior’s Standards for professional archaeology) to
carry out all actions related to archaeological and historical
resources. Prior to the start of any ground disturbing
activities, the qualified archaeologist shall conduct a
Cultural Resources Sensitivity Training for all construction
personnel working on the project. The training shall include
an overview of potential cultural resources that could be
encountered during ground disturbing activities to facilitate
worker recognition, avoidance, and subsequent immediate
notification to the qualified archaeologist for further
evaluation and action, as appropriate; and penalties for
unauthorized artifact collecting or intentional disturbance of
archaeological resources. The project applicant shall inform
the City Preservation Director prior to ground disturbing
activities. During ground disturbing activities, archaeological
monitoring shall be undertaken by the qualified
archaeologist and Native American monitor as approved by
the City Preservation Director.

Retain a qualified archaeologist to carry out all actions
related to archaeological and historical resources according
to the protocol described in Mitigation Measure 4.4-2(a).
Obtain City Preservation Director approval.

ESC, SPD, DB-all

Project applicant, City
Preservation Director

During construction

City of Sacramento Community
Development Department

Include construction worker training requirements on
Grading and Construction Plans.

ESC, SPD, DB-all

Project applicant

Prior to construction

City of Sacramento Community
Development Department

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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Mitigation Measure
4.4-2(b)
If items of historic or archaeological interest are discovered,
the construction contractor shall immediately cease all work
activities in the vicinity (within approximately 100 feet) of the
discovery. Prehistoric archaeological materials might
include obsidian and chert flaked-stone tools (e.g., projectile
points, knives, scrapers) or toolmaking debris; culturally
darkened soil (“midden”) containing heat-affected rocks,
baked clay fragments, or faunal food remains (bone and
shell); stone milling equipment (e.g., mortars, pestles,
handstones, or milling slabs); and/or battered stone tools,
such as hammerstones and pitted stones. Historic-period
materials might include the remains of stone, concrete, or
adobe footings and walls; filled wells or privies; and
deposits of metal, glass, and/or ceramic refuse. After
cessation of excavation the contractor shall immediately
contact the City. The contractor shall not resume work until
authorization is received from the City.

Action(s)

Component

Implementing Party

Timing

Monitoring Party

Immediately cease all work activities within approximately
100 feet of any discovered items of historic or
archaeological interest, contact the City of Sacramento,
and follow the protocol described in Mitigation Measure
4.4-2(b).

ESC, SPD, DB-all

Project applicant and City of
Sacramento Community
Development Department

During construction

City of Sacramento Community
Development Department

Include historic and archaeological resources discovery,
identification, and notification guidelines on Grading and
Construction Plans.

ESC, SPD, DB-all

Project applicant and City of
Sacramento Community
Development Department

Prior to construction

City of Sacramento Community
Development Department

Immediately stop work in the vicinity of discovered human
bone or bone of unknown origin, notify the County Coroner,
and follow the protocol described in Mitigation Measure
4.4-2(c).

ESC, SPD, DB-all

Project applicant

During construction

City of Sacramento Community
Development Department

Include bone discovery, identification, and notification
guidelines on Grading and Construction Plans.

ESC, SPD, DB-all

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Any inadvertent discovery of cultural resources during
construction shall be evaluated by a qualified archaeologist.
If deemed appropriate by the qualified archaeologist, an
Archaeological Testing and Recovery Plan shall be
prepared and implemented for the area subject to
excavation. The qualified archaeologist shall determine
whether monitoring is appropriate when construction
activities resume.
If it is determined that the project could damage a historical
resource or a unique archaeological resource (as defined
pursuant to the State CEQA Guidelines), mitigation shall be
implemented in accordance with PRC Section 21083.2 and
section 15126.4 of the CEQA Guidelines, with a preference
for preservation in place. Consistent with State CEQA
Guidelines section 15126.4(b)(3), this may be accomplished
through planning construction to avoid the resource;
incorporating the resource within open space; capping and
covering the resource; or deeding the site into a permanent
conservation easement. If avoidance is not feasible, the
archaeologist shall develop a treatment plan in consultation
with the City and appropriate Native American
representatives (if the find is of Native American origin).
4.4-2(c)
If a human bone or bone of unknown origin is found during
construction, all work shall stop in the vicinity of the find,
and the County Coroner shall be contacted immediately. If
the remains are determined to be Native American, the
coroner shall notify the Native American Heritage
Commission, who shall notify the person most likely
believed to be a descendant. The most likely descendant
shall work with the contractor to develop a program for reinternment of the human remains and any associated
artifacts. No additional work is to take place within the
immediate vicinity of the find until the identified appropriate
actions have taken place.

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
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Retain a qualified archaeological monitor to train
construction personnel on the archaeological sensitivity of
the area.

DB-8

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Prior to installation of the billboard, a Secretary of the
Interior-qualified archaeologist shall establish an
Archaeologically Sensitive Area (ASA) that shall remain in
place during construction activities within and adjacent to
the ASA. The ASA will include the electrical box and a 15foot radius around the electrical box, as well as a 10-foot
buffer around that radius. No personnel associated with
project activities would be allowed access within the ASA
without an archaeologist present. The archaeologist shall
also monitor any activities within the ASA to ensure that
ground disturbing activities do not adversely affect the
known archaeologically-sensitive resources within the ASA.

Establish Archaeologically Sensitive Area (ASA) around
area described. Monitor construction activities within and
near the established ASA.

DB-8

Project applicant

During construction

City of Sacramento Community
Development Department

Monitoring shall be required during all earthmoving activities
associated with the installation of the billboard including, but
not limited to site preparation, excavation of the footing for
the billboard, and utility trenching.

Monitor earthmoving activities to prevent damage to
potential archaeological resources.

DB-8

Project applicant

During construction

City of Sacramento Community
Development Department

The archaeological monitor shall carry out all actions
related to archaeological resources according to the
protocol described in Mitigation Measure 4.4-3(a).

DB-8

Project applicant

During construction

City of Sacramento Community
Development Department

4.4-2(d)
Prior to project construction at the I-5 at Bayou Road digital
billboard site, on-site construction personnel shall attend a
mandatory pre-project training led by a Secretary of the
Interior-qualified archaeologist. The training will outline the
general archaeological sensitivity of the area (without
providing site specifics) and the procedures to follow in the
event an archaeological resource and/or human remains
are inadvertently discovered.

If archaeological materials are encountered during billboard
construction, all soil disturbing activities within 25 feet in all
directions of the find shall cease until the resource is
evaluated. The monitor shall make a reasonable effort to
assess the identity, integrity, and significance of the
encountered archaeological resource. If it is determined that
the project could damage a historical resource or a unique
archaeological resource (as defined pursuant to the State
CEQA Guidelines section 15064.5), mitigation shall be
implemented in accordance with PRC Section 21083.2 and
section 15126.4 of the State CEQA Guidelines, with a
preference for preservation in place. Consistent with State
CEQA Guidelines section 15126.4(b)(3), this may be
accomplished through planning construction to avoid the
resource; incorporating the resource within open space;
capping and covering the resource; or deeding the site into
a permanent conservation easement. If avoidance is not
feasible, the archaeologist shall develop a treatment plan in
consultation with the City. At the conclusion of constructions
activities, the archaeological monitor shall submit a
memorandum to the City describing what, if any,
archaeological resources were encountered during
construction activities.
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Impact
4.4-3: Construction of the Proposed
Project could damage and/or destroy
paleontological resources.

Mitigation Measure
4.4-3(a)
The project applicant shall retain a qualified paleontologist
to carry out all actions related to paleontological resources.
Prior to the start of any ground disturbing activities, the
qualified paleontologist shall conduct a Paleontological
Resources Sensitivity Training for all construction personnel
working on the project. The training shall include an
overview of potential paleontological resources that could
be encountered during ground disturbing activities to
facilitate worker recognition, avoidance, and subsequent
immediate notification to the qualified paleontologist for
further evaluation and action, as appropriate; and penalties
for unauthorized artifact collecting or intentional disturbance
of paleontological resources.
4.4-3(b)
If discovery is made of items of paleontological interest, the
contractor shall immediately cease all work activities in the
vicinity (within approximately 100 feet) of the discovery.
After cessation of excavation the contractor shall
immediately contact the City. The contractor shall not
resume work until authorization is received from the City.
Any inadvertent discovery of paleontological resources
during construction shall be evaluated by a qualified
paleontologist. If it is determined that the project could
damage a unique paleontological resource (as defined
pursuant to the CEQA Guidelines), mitigation shall be
implemented in accordance with PRC Section 21083.2 and
Section 15126.4 of the CEQA Guidelines. If avoidance is
not feasible, the paleontologist shall develop a treatment
plan in consultation with the City.

4.4-4: The Proposed Project would
contribute to cumulative losses of
historical resources.

4.4-4

4.4-5: The Proposed Project would
contribute to cumulative losses of
archaeological resources.

4.4-5

4.4-6: The Proposed Project would
contribute to cumulative losses of
paleontological resources.

4.4-6

Action(s)

Component

Implementing Party

Timing

Monitoring Party

Retain a qualified paleontologist to carry out all actions
related to paleontological resources according to the
protocol described in Mitigation Measure 4.4-3(a).

ESC, SPD, DB-all

Project applicant

During construction

City of Sacramento Community
Development Department

Include paleontological resources training, discovery,
identification, avoidance and notification guidelines on
Grading and Construction Plans.

ESC, SPD, DB-all

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Immediately cease all work activities within approximately
100 feet of discovered items of paleontological interest,
contact the City of Sacramento, and follow the protocol
described in Mitigation Measure 4.4-3(b).

ESC, SPD, DB-all

Project applicant and City of
Sacramento Community
Development Department

During construction

City of Sacramento Community
Development Department

Include paleontological resources discovery, identification,
and notification guidelines on Grading and Construction
Plans.

ESC, SPD, DB-all

Project applicant and City of
Sacramento Community
Development Department

Prior to construction

City of Sacramento Community
Development Department

See Mitigation Measure 4.4-1.

ESC, SPD, DB-all

See Mitigation Measure 4.4-1.

See Mitigation Measure 4.4-1.

See Mitigation Measure 4.4-1.

See Mitigation Measure 4.4-2.

ESC, SPD, DB-all

See Mitigation Measure 4.4-2.

See Mitigation Measure 4.4-2.

See Mitigation Measure 4.4-2.

See Mitigation Measure 4.4-3.

ESC, SPD, DB-all

See Mitigation Measure 4.4-3.

See Mitigation Measure 4.4-3.

See Mitigation Measure 4.4-3.

Stop work if unidentified or suspected contaminated soil or
groundwater is encountered and follow the protocol
described in Mitigation Measure 4.6-1(a).

ESC, SPD, DB-all

Project applicant, Sacramento
County Environmental
Management Department, and
California Department of Toxic
Substances Control

During construction

City of Sacramento Community
Development Department

Implement Mitigation Measure 4.4-1.

Implement Mitigation Measure 4.4-2.

Implement Mitigation Measure 4.4-3.

4.6 Hazards and Hazardous Materials
4.6-1: The Proposed Project could
expose people to previously
unidentified contaminated soil during
construction activities.

4.6-1(a)
If unidentified or suspected contaminated soil or groundwater
evidenced by stained soil, noxious odors, or other factors, is
encountered during site preparation or construction activities
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Impact

Mitigation Measure
at the Downtown project site and/or digital billboard site, work
shall stop in the area of potential contamination, and the type
and extent of contamination shall be identified by a
Registered Environmental Assessor (REA) or qualified
professional. The REA or qualified professional shall prepare
a report that includes, but is not limited to, activities
performed for the assessment, summary of anticipated
contaminants and contaminant concentrations, and
recommendations for appropriate handling and disposal. Site
preparation or construction activities shall not recommence
within the contaminated areas until remediation is complete
and a “no further action” letter is obtained from the
appropriate regulatory agency.
4.6-1(b)
Prior to final project design and any earth disturbing activities
at the US 50 at Pioneer Reservoir, I-80 at Roseville Road,
and I-5 at Sacramento Railyards billboard sites, the City shall
require that the applicant conduct a Phase I Environmental
Site Assessment. The Phase I Site Assessment shall be
prepared by a REA or other qualified professional to assess
the potential for contaminated soil or groundwater conditions
at the project site. The Phase I Site Assessment shall include
a review of appropriate federal and State hazardous
materials databases, as well as relevant local hazardous
material site databases for hazardous waste on-site and offsite locations within a one-quarter mile radius of the subject
project site. The Phase I Site Assessment shall also include a
review of existing or past land uses and aerial photographs,
summary of results of reconnaissance site visit(s), and review
of other relevant existing information that could identify the
potential existence of contaminated soil or groundwater. If no
contaminated soil or groundwater is identified or the Phase I
ESA does not recommend any further investigation than no
further action is required.

Action(s)

Component

Implementing Party

Timing

Monitoring Party

Include listing of contaminated soil or groundwater indicators
on Grading and Construction Plans. Include contaminated
soil or groundwater discovery, identification, and
notification guidelines on Grading and Construction Plans.

ESC, SPD, DB-all

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Conduct Phase I Environmental Site Assessments at the
US 50 at Pioneer Reservoir, the I-80 at Roseville Road
and/or I-5 at Sacramento Railyards billboard sites according
to the requirements described in Mitigation Measure 4.6-1(b).

DB-2, DB-6, DB-10

Project applicant

Prior to final project design

City of Sacramento Community
Development Department

Provide information on location of remediation facilities within
the area to be disturbed to Contractor.

DB-10

DTSC, project applicant

Prior to construction

City of Sacramento Community
Development Department

Include prohibition on removal of remediation facilities on
Grading and Construction Plans.

DB-10

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Project applicant, Sacramento
County Environmental
Management Department, and
California Department of Toxic
Substances Control

Prior to construction, if
additional analysis
recommended in Phase I ESA

City of Sacramento Community
Development Department

The Phase 1 ESA for the Sacramento Railyards shall include
contacting DTSC to obtain information to identify any
remediation infrastructure within the vicinity of the proposed
billboard site. No remediation system, monitoring well
network, extraction wells, associated conveyance piping or
treatment systems shall be altered, disturbed or destroyed
without prior approval by DTSC.
No excavation and/or removal of soil at the Sacramento
Railyards billboard site, except as allowed pursuant to section
3.01.C of the 1994 covenant, shall occur without prior written
approval of DTSC. Excavated soil must be tested for those
compounds noted in the preamble of the 1994 covenant and
properly used, treated and/or disposed of as required by law
and DTSC.
4.6-1(c)
If existing soil or groundwater contamination is identified
and the Phase I ESA recommends further review, the
applicant shall retain a REA to conduct follow-up sampling to
characterize the contamination and to identify any required

Retain a REA to conduct follow-up sampling to characterize
any identified contamination and to identify any required
remediation according to the protocol described in Mitigation
Measure 4.6-1(c).

DB-2, DB-6, DB-10

Include specifications of follow up sampling, if any, in
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Mitigation Measure

Action(s)

remediation that shall be conducted consistent with
applicable regulations prior to any earth-disturbing activities.
The environmental professional shall prepare a report that
includes, but is not limited to, activities performed for the
assessment, summary of anticipated contaminants and
contaminant concentrations at the proposed construction
site, and recommendations for appropriate handling of any
contaminated materials during construction. These
recommendations shall be implemented and the site shall
be deemed remediated by the appropriate agency (e.g.,
DTSC, Sacramento County EMD) prior to earth disturbance
continuing in the vicinity of the contamination.

Construction and Grading Plans.

4.6-3: The Proposed Project could
expose people to existing
contaminated groundwater during
dewatering activities.

4.6-3

See Mitigation Measure 4.6-1(a),
Mitigation Measure 4.6-1(b) and
Mitigation Measure 4.6-1(c).

4.6-4: Dewatering activities
associated with the Proposed Project
could interfere with remediation of the
Railyards South Plume.

4.6-4

4.6-6: The Proposed Project would
contribute to cumulative dewatering
activities that could interfere with
remediation of the existing South
Plume.

Implement Mitigation Measure 4.6-1 (a) through (c).

Prior to initiating dewatering activities for the ESC and/or
SPD development, the project applicant shall demonstrate
that dewatering activities would adequately protect
construction workers and minimize interference with
remediation activities subject to approval from DTSC. If
during project dewatering, monitoring data indicate that the
remediation of the groundwater plume is being adversely
affected, dewatering activities shall cease until measures
are developed and implemented, subject to DTSC approval.
Measures might include: (1) limiting the duration of pumping
during periods of high groundwater flow; (2) relocating
dewatering wells; or (3) equally effective measures to be
developed in consultation with DTSC which eliminate
demonstrated adverse effects to on-going remediation.
4.6-6

Component

Implementing Party

Timing

Monitoring Party

ESC, SPD, DB – all
DB-2, DB-6, DB-10
DB-2, DB-6, DB-10

See Mitigation Measure 4.61(a) through (c).

See Mitigation Measure 4.61(a) through (c).

See Mitigation Measure 4.61(a) through (c).

Obtain approval from DTSC prior to initiating dewatering
activities for the ESC and/or SPD development. If
monitoring data indicate that remediation of the plume is
being affected, contact DTSC and undertake appropriate
actions.

ESC, SPD

Project applicant and City of
Sacramento Community
Development Department

Prior to initiating dewatering
activities

City of Sacramento Community
Development Department

After approval from DTSC is obtained, include DTSC
approval notice on Grading and Construction Plans.

ESC, SPD

Project applicant

During dewatering

City of Sacramento Community
Development Department

See Mitigation Measure 4.6-4.

ESC, SPD

See Mitigation Measure 4.6-4.

See Mitigation Measure 4.6-4.

See Mitigation Measure 4.6-4.

See Mitigation Measure 4.11-5.

ESC, SPD

See Mitigation Measure 4.11-5.

See Mitigation Measure 4.11-5.

See Mitigation Measure 4.11-5.

See Mitigation Measure 4.7-2.

ESC, SPD

See Mitigation Measure 4.7-2.

See Mitigation Measure 4.7-2.

See Mitigation Measure 4.7-2.

Implement Mitigation Measure 4.6-4.

4.7 Hydrology and Water Quality
4.7-2: Implementation of the
Proposed Project could increase the
risk of flooding on- or off-site.

4.7-2

4.7-5: The Proposed Project could
contribute to cumulative increases in
the risk of flooding.

4.7-5

Implement Mitigation Measure 4.11-5.

Implement Mitigation Measure 4.7-2.
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4.8 Noise
4.8-1: The Proposed Project could
result in a substantial permanent
increase in ambient exterior noise
levels in the project vicinity.

4.8-1(a)
On-site mechanical equipment (e.g., HVAC units,
compressors, generators) and area-source operations (e.g.,
loading docks) shall be located as far as possible and/or
shielded from nearby noise sensitive land uses to meet City
noise standards.
4.8-1(b)
The project applicant shall retain a qualified acoustical
consultant to verify that the architectural and outdoor
amplified sound system designs incorporate all acoustical
features in order to comply with the City of Sacramento
Noise Ordinance.

4.8-2: The Proposed Project could
result in residential interior noise
levels of 45 dBA Ldn or greater
caused by noise level increases due
to project operation.

4.8-2(a)
Prior to the issuance of building permits, the City shall
require project applicants for residential development to
submit a detailed noise study, prepared by a qualified
acoustical consultant, to identify design measures
necessary to achieve the City interior standard of 45 Ldn in
the proposed new residences. The study shall be submitted
to the City for review and approval. Design measures such
as the following could be required, depending on the
specific findings of the noise study: double-paned glass
windows facing noise sources; solid-core doors; increased
sound insulation of exterior walls (such as through
staggered-or double-studs, multiple layers of gypsum
board, and incorporation of resilient channels); weathertight seals for doors and windows; or sealed windows with
an air conditioning system installed for ventilation. This
study can be a separate report, or included as part of the
Noise and Vibration Reduction Plan for the SPD. The
building plans submitted for building permit approval shall
be accompanied by certification of a licensed engineer that
the plans include the identified noise-attenuating design
measures and satisfy the requirements of this mitigation
measure.
4.8-2(b)

Include mechanical equipment location and noise
specifications consistent with Mitigation Measure 4.8-1(a)
on Construction Plans.

ESC, SPD

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Demonstrate that architectural and outdoor amplified sound
system designs comply with City of Sacramento Noise
Ordinance through implementation of all acoustical
features.

ESC

Project applicant

Prior to design review approval
permit

City of Sacramento Community
Development Department

Demonstrate that the project does not result in interior
noise levels of 45 dBA Ldn or greater at nearby residential
uses by following the protocol described in Mitigation
Measure 4.8-2(a).

SPD

Project applicant

Prior to issuance of building
permits

City of Sacramento Community
Development Department

See Mitigation Measure 4.8-1(b).

ESC

See Mitigation Measure 4.81(b).

See Mitigation Measure 4.81(b).

See Mitigation Measure 4.81(b).

Implement Mitigation Measure 4.8-1(b) to minimize noise
from outdoor amplified sound systems.
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4.8-3: Construction of the Proposed
Project could result in noise levels
that temporarily exceed the City
standards.

Mitigation Measure
4.8-3
Prior to the issuance of any building permit for each phase
of project development, the project applicant shall develop a
Noise and Vibration Reduction Plan in coordination with an
acoustical consultant, geotechnical engineer, and
construction contractor, and submit the Plan to the City
Chief Building Official for approval. The Plan shall include
the following elements:


To mitigate noise, the Plan shall include measures
such that off-road equipment will not exceed interior
noise of 45 dBA Leq (between 10 p.m. and 7 a.m.) and
75 dBA Leq (between 7 a.m. and 10 p.m.) at nearby
receptors.



To mitigate vibration, the Plan shall include measures
such that surrounding buildings will be exposed to less
than 80 VdB and 83 VdB where people sleep and
work, respectively, and less than 0.2 PPV for historic
buildings and 0.5 PPV for non-historic buildings to
prevent building damage.

Action(s)

Component

Implementing Party

Timing

Monitoring Party

Develop a Noise and Vibration Reduction Plan according to
the requirements described in Mitigation Measure 4.8-3.

ESC, SPD

Project applicant

Prior to the issuance of any
building permit for each phase
of project

City of Sacramento Community
Development Department

Include noise and vibration reduction requirements and
maximum noise levels permitted on Demolition, Grading
and Construction Plans. Include noise and vibration
monitoring requirements on Demolition, Grading and
Construction Plans. Include the requirement for an on-site
disturbance coordinator on Demolition, Grading and
Construction Plans.

ESC, SPD

Project applicant

Prior to construction

City of Sacramento Community
Development Department

Measures and controls shall be identified based on projectspecific final design plans, and may include, but are not
limited to, some or all of the following:


Buffer distances and types of equipment selected to
minimize noise and vibration impacts during
demolition/construction at nearby receptors in order to
meet the specified standards.



Haul routes that affect the fewest number of people
shall be selected and subject to preapproval by the
City.



Construction contractors shall utilize equipment and
trucks equipped with the best available noise control
techniques, such as improved mufflers, equipment
redesign, use of intake silencers, ducts, engine
enclosures and acoustically-attenuating shields or
shrouds, wherever feasible.



Impact tools (i.e., jack hammers, pavement breakers,
and rock drills) used for project construction shall be
hydraulically or electrically powered wherever possible
to avoid noise associated with compressed air exhaust
from pneumatically powered tools. Where use of
pneumatic tools is unavoidable, an exhaust muffler on
the compressed air exhaust shall be used to lower
noise levels from the exhaust by up to about 10 dBA.
External jackets shall be used on impact tools, where
feasible, in order to achieve a further reduction of 5
dBA. Quieter procedures shall be used, such as drills
rather than impact equipment, whenever feasible.



Stationary noise sources shall be located as far from
adjacent receptors as possible, and they shall be
muffled and enclosed within temporary sheds,
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Mitigation Measure

Action(s)
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Implementing Party

Timing

Monitoring Party

incorporate insulation barriers, or other measures to
the extent feasible.


Erection of a six-foot or greater solid plywood
construction/noise barrier, where feasible, around the
outside perimeter of the project site where the
demolition or construction activity area faces occupied
uses (i.e., excluding parking garages). The barrier
shall not contain any significant gaps at its base or
face, except for site access and surveying openings.



Use of “quiet” pile driving technology (such as auger
displacement installation), where feasible in
consideration of geotechnical and structural
requirements and conditions.



Erection of a scaffold with reinforced noise blankets to
completely block the line of sight of the Jade
Apartments and accessible faces of the Hotel Marshall
prior to commencement of demolition, and shall extend
the scaffold to screen the Hotel Marshall incrementally
as access is provided by demolition of the adjacent
Macy’s building. Alternatively, residents of these two
buildings could be temporarily relocated during
demolition, excavation, and construction activities that
could result in noise and vibration levels that exceed
the above listed thresholds.



Implement a vibration, crack, and line and grade
monitoring program at existing historic and non-historic
buildings located within 20 feet and 10 feet of
demolition/construction activities, respectively. The
following elements shall be included in this program:
o

Pre-Demolition and Construction:


To assist with measures regarding impacts
to historical resources, the project applicant
and construction contractor shall solicit input
and review of plan components from a
person(s) who meets the SOI Professional
Qualification Standards for Architectural
History, and, as appropriate, an architect
that meets the SOI Professional Qualification
Standard for Historic Architect. These
qualification standards are defined in Title
36 Code of Federal Regulations Part 61.



Photos of current conditions shall be
included as part of the crack survey that the
construction contractor will undertake. This
includes photos of existing cracks and other
material conditions present on or at the
surveyed buildings. Images of interior
conditions shall be included if possible.
Photos in the report shall be labeled in detail
and dated.



The construction contractors shall install
crack gauges on cracks in the walls of the
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historical and non-historical buildings to
measure changes in existing cracks during
project activities. Crack gauges shall be
installed on multiple representative cracks,
particularly on sides of the building facing
the project.

o



The construction contractor shall determine
the number and placement of vibration
receptors at the affected historic and nonhistoric buildings in consultation with the
consulting architectural historian and/or
architect. The number of units and their
locations shall take into account proposed
demolition and construction activities so that
adequate measurements can be taken
illustrating vibration levels during the course
of the project, and if/when levels exceed the
established threshold.



A line and grade pre-construction survey at
the affected historic and non-historic
buildings shall be conducted.

During Demolition and Construction:


The construction contractor shall regularly
inspect and photograph crack gauges,
maintaining records of these inspections to
be included in post-construction reporting.
Gauges shall be inspected every two weeks,
or more frequently during periods of active
project actions in close proximity to crack
monitors, such as during demolition of the
Macy’s Men’s and Furniture Department
Building near the Hotel Marshall.



The construction contractor shall collect
vibration data from receptors and report
vibration levels to the City Chief Building
Official on a monthly basis. The reports shall
include annotations regarding project
activities as necessary to explain changes in
vibration levels, along with proposed
corrective actions to avoid vibration levels
approaching or exceeding the established
threshold.



With regards to historic structures, if
vibration levels exceed the threshold and
monitoring or inspection indicates that the
project is damaging the building, the historic
building shall be provided additional
protection or stabilization. If necessary and
with approval by the City Chief Building
Official, the construction contractor shall
install temporary shoring or stabilization to
help avoid permanent impacts. Stabilization
may involve structural reinforcement or
corrections for deterioration that would
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Action(s)
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minimize or avoid potential structural failures
or avoid accelerating damage to the historic
structure. Stabilization shall be conducted
following the Secretary of Interior Standards
Treatment of Preservation. This treatment
shall ensure retention of the historical
resource’s character-defining features.
Stabilization may temporarily impair the
historic integrity of the building's design,
material, or setting, and as such, the
stabilization must be conducted in a manner
that will not permanently impair a building's
ability to convey its significance. Measures
to shore or stabilize the building shall be
installed in a manner that when they are
removed, the historic integrity of the building
remains, including integrity of material.
o

Post-Construction


The applicant (and its construction
contractor) shall provide a report to the City
Chief Building Official regarding crack and
vibration monitoring conducted during
demolition and construction. In addition to a
narrative summary of the monitoring
activities and their findings, this report shall
include photographs illustrating the postconstruction state of cracks and material
conditions that were presented in the preconstruction assessment report, along with
images of other relevant conditions showing
the impact, or lack of impact, of project
activities. The photographs shall sufficiently
illustrate damage, if any, caused by the
project and/or show how the project did not
cause physical damage to the historic and
non-historic buildings. The report shall
include annotated analysis of vibration data
related to project activities, as well as
summarize efforts undertaken to avoid
vibration impacts. Finally, a postconstruction line and grade survey shall also
be included in this report.



The project applicant (and its construction
contractor) shall be responsible for repairs
from damage to historic and non-historic
buildings if damage is caused by vibration or
movement during the demolition and/or
construction activities. Repairs may be
necessary to address, for example, cracks
that expanded as a result of the project,
physical damage visible in post-construction
assessment, or holes or connection points
that were needed for shoring or stabilization.
Repairs shall be directly related to project
impacts and will not apply to general
rehabilitation or restoration activities of the
buildings. If necessary for historic structures,
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repairs shall be conducted in compliance
with the Secretary of Interior Standards
Treatment of Preservation. The project
applicant shall provide the City Chief
Building Official and City Preservation
Officer for review and comment both a work
plan for the repairs and a completion report
to ensure compliance with the SOI
Standards.


Designate a disturbance coordinator and
conspicuously post this person's number around the
project site, in adjacent public spaces, and in
construction notifications. The disturbance coordinator
shall be responsible for responding to any local
complaints about construction activities. This
disturbance coordinator shall receive all public
complaints about construction noise disturbances and
be responsible for determining the cause of the
complaint and implementation of feasible measures to
be taken to alleviate the problem. The disturbance
coordinator shall have the authority to halt noise- or
vibration-generating activity if necessary to protect
public health and safety.



Adjacent noise-sensitive residents and commercial
uses (i.e., educational, religious, transient lodging)
within 200 feet of demolition and pile driving activity
shall be notified of the construction schedule, as well
as the name and contact information of the project
disturbance coordinator.

4.8-4: Construction of the Proposed
Project would expose existing and/or
planned buildings, and persons
within, to significant vibration that
could disturb people and damage
buildings.

4.8-4

4.8-6: The Proposed Project would
contribute to cumulative increases in
ambient exterior noise levels in the
project vicinity.

4.8-6

4.8-7: Implementation of the
Proposed Project would contribute to
cumulative increases in residential
interior noise levels of 45 dBA Ldn or
greater.

4.8-7

4.8-8: The Proposed Project would
result in exposure of people to
cumulative increases in construction
noise levels.

4.8-8

See Mitigation Measure 4.9-3.

ESC, SPD

See Mitigation Measure 4.9-3.

See Mitigation Measure 4.9-3.

See Mitigation Measure 4.9-3.

See Mitigation Measure 4.8-1(a) and
Mitigation Measure 4.8-1(b).

ESC, SPD
ESC

See Mitigation Measures 4.81(a) and 4.8-1(b).

See Mitigation Measures 4.81(a) and 4.8-1(b).

See Mitigation Measures 4.81(a) and 4.8-1(b).

See Mitigation Measures 4.8-2(a) and
Mitigation Measure 4.8-2(b).

SPD
ESC

See Mitigation Measures 4.82(a) and 4.8-2(b).

See Mitigation Measures 4.82(a) and 4.8-2(b).

See Mitigation Measures 4.82(a) and 4.8-2(b).

ESC, SPD

See Mitigation Measure 4.8-3.

See Mitigation Measure 4.8-3.

See Mitigation Measure 4.8-3.

Implement Mitigation Measure 4.8-3.

Implement Mitigation Measures 4.8-1(a) and 4.8-1(b).

Implement Mitigation Measures 4.8-2(a) and 4.8-2(b).

See Mitigation Measure 4.8-3.

Implement Mitigation Measure 4.8-3.
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4.8-9: The Proposed Project would
contribute to cumulative construction
that could expose existing and/or
planned buildings, and persons
within, to significant vibration.

Mitigation Measure

Action(s)

Component

See Mitigation Measure 4.8-3.

4.8-9

Implementing Party

Timing

Monitoring Party

ESC, SPD

See Mitigation Measure 4.8-3.

See Mitigation Measure 4.8-3.

See Mitigation Measure 4.8-3.

Prepare and implement an Event Transportation
Management Plan (TMP) according to the requirements
described in Mitigation Measure 4.10-1.

ESC, SPD

Project applicant, Caltrans, and
Regional Transit

TMP approved prior to
issuance of certificate of
occupancy; Implement during
operation

City of Sacramento Community
Development Department,
Department of Public Works,
City of Sacramento Fire and
Police departments

Demonstrate payment of project fair-share contribution to
fund planned transportation improvements which are
included in the SACOG Metropolitan Transportation Plan
(MTP) and are located within the I-5 freeway corridor in
proximity to the project.

ESC, SPD

Project applicant

Prior to issuance of each
building permit for the project

City of Sacramento Community
Development Department and
Department of Public Works

Coordinate with Caltrans, as necessary, to implement the
measures listed in Mitigation Measure 4.10-3(a).

ESC, SPD

City of Sacramento Department
of Public Works, Caltrans

Prior to issuance of the first
building permit for the project

City of Sacramento Community
Development Department and
Department of Public Works

Implement Mitigation Measure 4.8-3.

4.10 Transportation
4.10-1: The Proposed Project would
worsen conditions at intersections in
the City of Sacramento.

4.10-1

4.10-2: The Proposed Project would
worsen conditions on freeway
facilities maintained by Caltrans.

4.10-2

4.10-3: The Proposed Project would
worsen queuing on the J Street
freeway off-ramps from I-5.

4.10-3

The applicant shall be required to prepare and implement
an Event Transportation Management Plan (TMP) that
would provide a range of transportation management
strategies designed to address the travel associated with
various events at the ESC, and to improve operations in
downtown before, during, and after ESC events. The TMP
will be subject to review and approval of City of Sacramento
Traffic Engineer, in consultation with affected agencies such
as Caltrans and Regional Transit.

Prior to the issuance of each building permit for the project,
the project applicant shall pay its fair-share contribution to
fund planned transportation improvements which are
included in the SACOG Metropolitan Transportation Plan
(MTP) and are located within the I-5 freeway corridor in
proximity to the project. The payment shall cover the fairshare portion allocable to the portion of the project subject
to the building permit. This mitigation measure is required
with each phase of development, regardless of whether it is
the ESC or a non-ESC land use.

The City shall coordinate with Caltrans, as necessary, to
implement the following measures to benefit operations at
rd
the J Street/3 Street/I-5 off-ramps intersection:
rd

a)

AM Peak Hour: Street/3 Street/I-5 off-ramps
Intersection – Revise the traffic signal green splits for
rd
the 3 Street north-south, southbound off-ramp, and
northbound off-ramp phases. The applicant shall be
required to pay a fair share contribution to the City
Traffic Operation Center (TOC) to revise the signal
timing at this intersection.

b)

Pre-Event Peak Hour (for large events): Implement
Mitigation Measure 4.10-1 (Prepare/Implement TMP
which includes potential traffic management strategies
rd
at the J Street/3 Street/I-5 off-ramps intersection for
pre-event conditions).

Coordinate with Caltrans, as necessary, to implement the
measures listed in Mitigation Measure 4.10-3(b).

ESC, SPD

City of Sacramento Department
of Public Works, Caltrans

TMP approved prior to
issuance of certificate of
occupancy; Implement during
operation

City of Sacramento Community
Development Department and
Department of Public Works

c)

Pre-Event Peak Hour (for large events): The City shall
coordinate with Caltrans to use existing changeable
message signs (CMS) located on southbound I-5
(south of West El Camino Ave.), northbound I-5 (at

Coordinate with Caltrans, as necessary, to implement the
measures listed in Mitigation Measure 4.10-3(c).

ESC, SPD

City of Sacramento Department
of Public Works, Caltrans

Coordination prior to issuance
of certificate of occupancy;
Implement during operation

City of Sacramento Community
Development Department and
Department of Public Works
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Sutterville Road), and westbound Capital City Freeway
th
(at 9 Street) to broadcast real-time information to
travelers regarding preferred travel routes to access
the ESC. These broadcasts would operate in
conjunction with City, State, and ESC Traffic
Management Centers.
4.10-5: The Proposed Project would
cause inadequate access to bus
transit.

4.10-5

4.10-6: Access to light rail transit
would be inadequate.

4.10-6

The project applicant, in coordination with the City of
Sacramento, Regional Transit, and other transit providers
within the project vicinity, shall identify new bus stop
locations and cause replacement bus stop facilities to be
constructed. Service providers should then
collaborate/agree on which bus routes should use which
relocated stops. The proposed new bus stop would be
located on the north side of Capitol Mall between 8th Street
and 7th Street.

The project applicant, the City of Sacramento, and Regional
Transit shall identify and implement feasible operational
strategies to improve access to light rail transit before and
after events at the ESC. These strategies, which shall be
documented in the TMP, may include, but are not limited to,
the following:

Cause construction of replacement bus stop facilities
according to the requirements described in Mitigation
Measure 4.10-5.

ESC

Project applicant, City of
Sacramento Department of
Public Works, and Regional
Transit

Prior to demolition

City of Sacramento Community
Development Department and
Department of Public Works

Identify and implement feasible operational strategies to
improve access to light rail transit before and after events
at the ESC according to the requirements described in
Mitigation Measure 4.10-6.

ESC

Project applicant, City of
Sacramento Department of
Public Works, and Regional
Transit

TMP approved prior to
issuance of certificate of
occupancy; Implement during
operation

City of Sacramento Community
Development Department and
Department of Public Works

th

a)

7 Street Closure (City/Applicant responsibility): Close
th
7 Street between J Street and L Street to vehicular
th
traffic (buses and LRT trains would be permitted on 7
Street) prior to the completion of an evening event and
extending for a certain period after the event ends
(events warranting closure and duration of closures to
be identified in the TMP).

b)

Train Boarding/Queuing at 7 /K Station (City/RT
responsibility): During post-event conditions, permit
th
pedestrians to board trains at the 7 /K (St. Rose of
Lima Park) stop from both the left and right sides of
the train. This measure would increase pedestrian
staging space, and provide improved access to trains.
Also implement strategies (wayfinding, barriers,
personnel) that would enable transit riders to “queue”
(stand in line) while waiting for post-game trains.

c)

Alternative Station Loading Strategies
(City/RT/Applicant responsibility): To better distribute
passenger loadings, consider loading the Gold line
and Blue line (to Meadowview) from different stations
th
(i.e., one would load only at 7 /K and the other would
th
load only at 7 /Capitol). Also consider a mid-block
loading location for the Gold line on the closed portion
th
of 7 Street from J to K Streets.

d)

Enhanced LRT Service (City/RT/Applicant
responsibility): As warranted, operate the first postevent trains (i.e., after the game ends) in each
direction with four cars (versus current two-car

th
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Implement pedestrian system enhancements consistent
with the project TMP to accommodate pedestrian access
before and after special events at the ESC according to the
requirements described in Mitigation Measure 4.10-8.

ESC

Implementing Party

Timing

Monitoring Party

TMP approved prior to
issuance of certificate of
occupancy; Implement during
operation; Signal improvements
shall be implemented before
issuance of a building permit

City of Sacramento Community
Development Department and
Department of Public Works

capacity) to provide a spike in transit system capacity
in response to demand.
e)

4.10-8: The Proposed Project would
adversely affect existing or planned
pedestrian facilities or fail to provide
for access for pedestrians.

Enhanced LRT Ticket Purchasing (City/RT/Applicant
responsibility): Consider approaches such as selling
LRT passes inside the ESC, special passes (valid for
use on trains until midnight) sold at the box office,
smartphone applications, and/or special transit ticket
provisions.

4.10-8
The project applicant, in coordination with the City and
subject to the City’s Traffic Engineer approval, shall
implement pedestrian system enhancements consistent
with the Project’s TMP to accommodate pedestrian access
before and after special events at the ESC. Potential
improvements may include, but are not limited to, the
following:
a)

b)

Project applicant and City of
Sacramento Department of
Public Works

Upgrade traffic signals (if necessary) at the following
locations to include pedestrian countdown heads (i.e.,
displays number of seconds remaining in ”flashing
don’t walk” phase) and other required enhancements
(e.g., special signage or signal control equipment for
temporary closures) subject to the review and approval
by the City Traffic Engineer:


L Street/4th Street



J Street/5th Street



L Street/5th Street



J Street/6th Street



L Street/6th Street



J Street/7th Street



L Street/7th Street



K Street/7th Street



Capitol Mall/5th Street

Increase the width of the following crosswalks from 10
to 15 feet:
th



L Street/4 Street – crossing of L Street on the
east side



J Street/5 Street Intersection - crossing of J
Street on the east side



L Street/5 Street Intersection - crossing of L
Street on the east side



J Street/6 Street Intersection - crossing of J
Street on the west side



L Street/6 Street Intersection – crossing of L
Street on the west side



L Street/7 Street Intersection – crossing of L
Street on the west side

th

th

th

th

th
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4.10-10: The Proposed Project would
cause construction-related traffic
impacts.

Mitigation Measure

Action(s)

Component

Implement the measures listed in Mitigation Measure 4.1010 to minimize construction-related traffic impacts.

ESC, SPD

Timing

Monitoring Party

th



J Street/7 Street Intersection – all crossings of
th
both J Street and 7 Street



Capitol Mall/5 Street Intersection - crossing of
Capitol Mall on the east side

th

c)

Position traffic control personnel, as determined in the
th
TMP, at intersections on L Street, 7 Street, and J
Street to monitor/assist with pedestrian travel during
events that generate large pedestrian volumes (i.e.
NBA games, concerts, major community events).

d)

Modify traffic signal timings for the pre-event and postevent peak hours at each of the intersections listed in
part a) above to provide longer WALK intervals for
north-south travel, while maintaining signal
coordination along each corridor.

4.10-10
The applicant shall be required to implement the following
mitigation measures.
a)

Implementing Party

Before issuance of demolition permits for the project
site, the project applicant shall prepare a detailed
Construction Traffic Management Plan that will be
subject to review and approval by the City Department
of Public Works, in consultation with Caltrans, affected
transit providers, and local emergency service
providers including the City of Sacramento Fire and
Police departments. The plan shall ensure that
acceptable operating conditions on local roadways and
freeway facilities are maintained. At a minimum, the
plan shall include:


The number of truck trips, time, and day of street
closures



Time of day of arrival and departure of trucks



Limitations on the size and type of trucks,
provision of a staging area with a limitation on the
number of trucks that can be waiting



Provision of a truck circulation pattern



Identification of detour routes and signing plan for
street closures



Provision of driveway access plan so that safe
vehicular, pedestrian, and bicycle movements are
maintained (e.g., steel plates, minimum distances
of open trenches, and private vehicle pick up and
drop off areas)



Maintain safe and efficient access routes for
emergency vehicles

Project applicant, City of
Sacramento Department of
Public Works, Caltrans,
Regional Transit, City of
Sacramento Fire and Police
departments

Prior to issuance of demolition
permit

City of Sacramento Community
Development Department and
Department of Public Works
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Manual traffic control when necessary



Proper advance warning and posted signage
concerning street closures



Provisions for pedestrian and bicycle safety

Action(s)

Component

Implementing Party

Timing

Monitoring Party

See Mitigation Measure 4.10-1.

ESC, SPD

See Mitigation Measure 4.10-1.

See Mitigation Measure 4.10-1.

See Mitigation Measure 4.10-1.

See Mitigation Measure 4.10-2.

ESC, SPD

See Mitigation Measure 4.10-2.

See Mitigation Measure 4.10-2.

See Mitigation Measure 4.10-2.

See Mitigation Measure 4.10-3.

ESC

See Mitigation Measure 4.10-3.

See Mitigation Measure 4.10-3.

See Mitigation Measure 4.10-3.

A copy of the construction traffic management plan
shall be submitted to local emergency response
agencies and transit providers, and these agencies
shall be notified at least 30 days before the
commencement of construction that would partially or
fully obstruct roadways.
b)

The project applicant, in coordination with the City of
Sacramento, Regional Transit, and other transit
providers within the project vicinity and subject to their
approval, shall identify temporary bus stop locations
and cause ADA-compliant replacement bus stop
facilities to be constructed. Potential bus stop locations
include (but are not limited to): J Street to the west of
4th Street, J Street to the west of 5th Street, and J
Street to the east of 6th Street. The relocation of bus
stops may have a secondary impact related to the
loss/relocation of a small number of on-street parking
spaces and/or loading zones. This secondary impact
would not be significant.

c)

The project applicant shall implement the planned
conversion of 3rd Street, from Capitol Mall to L Street,
from its current one-way (southbound-only)
configuration to a two-way configuration prior to the
closure of 5th Street. This project will provide an
alternative travel route during the 5th Street closure.
This shall include the installation of lane/intersection
restriping, signing, and traffic signal modifications. It
may include the elimination of on-street parking on the
east side of 3rd Street. The improvements shall
include the provision for eastbound buses on Capitol
Mall to turn left on 3rd Street and travel along 3rd
Street to J Street.

4.10-11: The Proposed Project would
contribute to cumulatively
unacceptable intersection operations
in the City of Sacramento.

4.10-11

4.10-13: The Proposed Project would
contribute to cumulatively
unacceptable operations on freeway
facilities maintained by Caltrans.

4.10-13

4.10-14: The Proposed Project would
worsen cumulatively unacceptable
queuing on the J Street freeway offramps from I-5.

4.10-14

Implement Mitigation Measure 4.10-1.

Implement Mitigation Measure 4.10-2.

Implement Mitigation Measure 4.10-3.
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4.10-16: The Proposed Project would
cause inadequate access to bus
transit under cumulative conditions.

4.10-16

4.10-17: Access to light rail transit
would be inadequate under
cumulative conditions.

4.10-17

4.10-19: The Proposed Project would
adversely affect existing or planned
pedestrian facilities or fail to provide
for access for pedestrians.

4.10-19

4.10-21: The Proposed Project would
cause construction-related traffic
impacts.

4.10-21

Action(s)

Component

Implementing Party

Timing

Monitoring Party

See Mitigation Measure 4.10-5.

ESC

See Mitigation Measure 4.10-5.

See Mitigation Measure 4.10-5.

See Mitigation Measure 4.10-5.

See Mitigation Measure 4.10-6.

ESC

See Mitigation Measure 4.10-6.

See Mitigation Measure 4.10-6.

See Mitigation Measure 4.10-6.

See Mitigation Measure 4.10-8.

ESC

See Mitigation Measure 4.10-8.

See Mitigation Measure 4.10-8.

See Mitigation Measure 4.10-8.

See Mitigation Measure 4.10-10.

ESC, SPD

See Mitigation Measure 4.1010.

See Mitigation Measure 4.1010.

See Mitigation Measure 4.1010.

Implement, to the extent needed in order to secure
sufficient water supply, one or a combination of the actions
listed in Mitigation Measure 4.11-3.

ESC, SPD

City of Sacramento Department
of Utilities

During operation

City of Sacramento Community
Development and Utilities
departments

Demonstrate that project is designed so that CSS and
Basin 52 capacity will not be exceeded, per Mitigation
Measure 4.11-5.

ESC, SPD

Project applicant

Prior to issuance of Building
Permit

City of Sacramento Community
Development and Utilities
departments

Implement Mitigation Measure 4.10-5.

Implement Mitigation Measure 4.10-6.

Implement Mitigation Measure 4.10-8.

Implement Mitigation Measure 4.10-10.

4.11 Utilities and Service Systems
4.11-3: The Proposed Project would
contribute to cumulative increases in
demand for water supply.

4.11-5: The Proposed Project would
discharge additional flows to the
City’s sewer and drainage systems,
which could exceed existing
infrastructure capacity.

4.11-3
To ensure that sufficient capacity would be available to
meet cumulative demands, the City shall implement, to the
extent needed in order to secure sufficient supply, one or a
combination of the following:
(a)

Maximize Water Conservation

(b)

Implement New Water Diversion and/or Treatment
Infrastructure

(c)

Implement Additional Groundwater Pumping

4.11-5
The project applicant shall manage wastewater, drainage
and dewatered groundwater from the Proposed Project
such that they shall not exceed existing CSS and Basin 52
system capacity by implementing one or more of the
following or equally effective methods to be designed
according to City standards and approved by the City
Department of Utilities:
a.

Install one or more tanks to hold wastewater,
stormwater and/or construction period groundwater
dewatering flows for a period of time and incrementally
release flows at a rate that would not exceed existing
capacity;

b.

Suspend construction period dewatering activities
during storm events; and/or

c.

Design and implement offsite improvements to
increase capacity to accommodate project flows.

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
Sacramento Entertainment and Sports Center &
Related Development
Final Environmental Report
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4. Mitigation Monitoring Plan

TABLE 4-1
SACRAMENTO ENTERTAINMENT AND SPORTS CENTER & RELATED DEVELOPMENT MITIGATION MONITORING PLAN
Impact

Mitigation Measure

4.11-7: The Proposed Project would
contribute to cumulative increases in
demand for wastewater and
stormwater facilities.

4.11-7

4.11-12: Project construction could
interfere with a buried, existing 115kV power line.

4.11-12

Action(s)

Component

Implementing Party

Timing

Monitoring Party

See Mitigation Measure 4.11-5.

ESC, SPD

See Mitigation Measure 4.11-5.

See Mitigation Measure 4.11-5.

See Mitigation Measure 4.11-5.

Work with SMUD to identify the location of the 115-kV
power line according to the requirements described in
Mitigation Measure 4.11-12.

ESC, SPD

Project applicant, Sacramento
Municipal Utility District
(SMUD)

Prior to the issuance of
Demolition Permit

City of Sacramento Community
Development and Utilities
departments, Sacramento
Municipal Utility District
(SMUD)

Include statement prohibiting heavy equipment on top of or
within 10 feet of SMUD’s 115-kV line on Demolition,
Grading and Construction Plans.

ESC, SPD

Project applicant

Prior to construction

City of Sacramento Community
Development and Utilities
departments, Sacramento
Municipal Utility District
(SMUD)

Implement Mitigation Measure 4.11-5.

Prior to the initiation of demolition, the project applicant
shall work with SMUD to identify the location of the 115-kV,
and shall implement measures to avoid the use of heavy
machinery or the placement of heavy objects on or in the
immediate vicinity (i.e., within 10 feet on either side of the
line) of the line during construction. The applicant shall work
with SMUD to identify maximum weight limits within the 10foot buffer area prior to the initiation of construction
activities on site.

ESC = Entertainment and Sports Center; SPD = Special Planning District; DB-all = all proposed digital billboard sites; DB-1= I-5 at Water Tank; DB-2 = US 50 at Pioneer Reservoir; DB-3 = Business 80 at Sutter’s Landing Regional Park; DB-4 = Business 80 at Del Paso Regional Park/Haggin Oaks;
DB-5 = Business 80 at Sutter’s Landing Regional Park/American River; DB-6 = I-80 at Roseville Road; DB-7 = SR 99 at Calvine Road; DB-8 = I-5 at Bayou Road; DB-9 = I-5 at San Juan Road; DB-10 = I-5 at Sacramento Railyards
Sacramento Entertainment and Sports Center &
Related Development
Final Environmental Report
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Lease for Digital Billboard

Exhibit F
Form: Memorandum of Lease

Lease for Digital Billboard: Exhibit F
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Memorandum of Lease
This Memorandum of Lease, dated ____________, 20__, for purposes of identification, is
between the CITY OF SACRAMENTO (the “City”), a California municipal corporation; and Sacramento
Downtown Arena LLC.
Background
The City and ArenaCo have entered into a Master Lease for Digital Billboard dated ___________,
2014 (the “Lease”), by which the City leased to ArenaCo the real property described and depicted in
Exhibit A to this Memorandum of Lease (the “Premises”).
The City and ArenaCo entered into this Memorandum of Lease to give constructive notice to all
third parties of ArenaCo’s rights and obligations under the Lease.
With these background facts in mind, the City and ArenaCo agree as follows:
1.
Initial Term. The City leases the Premises to ArenaCo for a “Term” that shall begin on the
Effective Date and shall be coterminous with the Term (as defined in the Arena Agreement) set forth
in the Arena Agreement, including all extensions thereof.
2.
Other Provisions. ArenaCo’s lease of the Premises from the City is subject to the terms and
conditions of the Lease, which are incorporated by reference into this Memorandum of Lease.
3.

Addresses. The addresses of the City and ArenaCo are as follows:
Community Development Department
300 Richards Blvd., 3rd Floor
Sacramento, CA 95811
Attention:
Joy Patterson
City Zoning Administrator
John Rinehart, CFO
Sacramento Basketball Holdings LLC
One Sports Parkway
Sacramento, CA 95834

4. Assignment and Sublease. A party to the Lease may not assign its rights and obligations under the
Lease without the other party’s prior written consent except as set forth in Section 12(a) of the
Lease. ArenaCo may not sublease the Premises or any part of the Premises except as set forth in
the Lease.
5. Information Only. This Memorandum of Lease is for informational purposes only. It does not
modify or otherwise affect the Lease in any way.
Lease for Digital Billboard: Exhibit F
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City of Sacramento
By:

_________________________
Dated: ____________, 20__

Approved as to Form
Sacramento City Attorney
By:

____________________________
____________________________

Lease for Digital Billboard: Exhibit F
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FIRST AMENDMENT TO PROPERTY ACQUISITION COST, DEFENSE, AND INDEMNITY
AGREEMENT
The City of Sacramento ("City") and Sacramento Basketball Holdings LLC, a Delaware
Limited Liability Company (“SBH”), as parties to that certain Property Acquisition Cost, Defense,
and Indemnity Agreement designated as City Agreement Number 2013-0826 (the “Agreement”),
by this First Amendment to Property Acquisition Cost, Defense, and Indemnity Agreement,
dated May 20, 2014, hereby agree as follows:
1. A new subsection (G) is added to Section 1.1 of the Agreement, to read:
(G)
Litigation expenses, attorneys’ fees, and court costs that the court orders the City to
pay; and any and all costs related to abandonment of the eminent domain action under Code of
Civil Procedure section 1268.510. Provided, however, the costs related to abandonment of the
eminent domain action are not reimbursable Acquisition Costs if: (1) all of the Project
Agreements (as defined in the Comprehensive Project Agreement for the Sacramento
Entertainment and Sports Center between the City, SBH, Sacramento Downtown Arena LLC,
and Sacramento Kings Limited Partnership, dated May 20, 2014 (“the Comprehensive Project
Agreement”)) terminate under Section 7.2 of the Comprehensive Project Agreement; and (2)
either (a) such termination was caused by a default by the City under a Project Agreement, or
(b) the City voluntarily abandons the eminent domain action without the consent of SBH.
2. All other terms of the Agreement remain in full force and effect.

City of Sacramento

Sacramento Basketball Holdings, LLC

By:

By:

________________________________

________________________________

John F. Shirey

Chris Granger

City Manager

President

Date: _____________, 2014

Date: _____________, 2014

Approved as to Form

Approved as to Form

Sacramento City Attorney

Pioneer Law Group, LLP

By:

By:

________________________________

________________________________

Matthew D. Ruyak

Jeffrey K. Dorso

Assistant City Attorney

Attorneys for SBH
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RESOLUTION NO. 2014Adopted by the Sacramento City Council
AUTHORIZING A SHORT-TERM LOAN TO
SACRAMENTO DOWNTOWN ARENA LLC OF UP TO $12
MILLION TO COVER APPLICATION AND
DEVELOPMENT IMPACT FEES
BACKGROUND
A.

Demolition of the portion of Downtown Plaza where the Entertainment and Sports
Center (ESC) project is to be located is scheduled to begin in late July 2014.

B.

Construction of the ESC will begin in the fall of 2014.

C.

The City is not expected to be able to sell its bonds to provide its contribution to
the ESC project until 2015.

D.

Until the bonds are sold and its funding is in place, Sacramento Basketball
Holdings LLC (SBH) and its affiliate Sacramento Downtown Arena LLC (ArenaCo)
will have invested a significant amount of at-risk capital to cover not only
predevelopment expenses, but also demolition and initial construction.

E.

ArenaCo cannot receive its own financing for construction until a Guaranteed
Maximum Price (GMP) contract is in place with its contractor and that GMP has
been reviewed and approved by ArenaCo’s lender.

F.

During this period – before the City’s funding is in place and before SBH has
secured its own financing – ArenaCo faces significant financial risk.

G.

A $12 million loan is a demonstration of the City’s commitment and is consistent
with the public-private partnership. Furthermore, it is an acknowledgement not only
of ArenaCo’s financial risks but also that upon completion the ESC will be a Cityowned facility on City-owned land.

H.

The risk to the City of the loan is mitigated by the fact that the loan is short-term in
nature: it will be paid back upon the first draw of ArenaCo’s own financing in late
2014 in accordance with the terms of the Arena Finance and Funding Agreement.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:
Section 1.

The City Manager or his designee is authorized to loan on a short-term
basis up to a maximum of $12,000,000 from the City’s Risk Management
Fund to Sacramento Downtown Arena LLC (“ArenaCo”), an affiliate of
884 of 885

Sacramento Basketball Holdings LLC, to pay for application fees, permit
fees, and development-impact fees that must be paid to the City or to other
governmental entities when obtaining building permits for the ESC project,
subject to repayment as set forth in the Arena Finance and Funding
Agreement.
Section 2.

The City Manager or his designee is authorized to implement necessary
budget adjustments associated with this short-term loan transaction.
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