REPORT TO COUNCIL
City of Sacramento
915 I Street, Sacramento, CA 95814-2604
www. CityofSacramento.org
Staff Report

Date: August 25, 2009
Honorable Mayor and
Members of the City Council
Title: Sacramento Charter Review Committee - Revised Scope and Timeline
Location/Council District: Citywide
Recommendation: Repeal Resolution 2009-095 and adopt a one of the alternative
new and restated Resolutions setting a revised scope of work and timeline for the 2009
Sacramento Charter Review Committee.
Contact: Eileen Teichert, City Attorney
Matthew Ruyak, Supervising Deputy City Attorney, 808-3546
Presenters: Matthew Ruyak
Department: City Attorney's Office
Division: N/A
Organization #: 03001011
Description/Analysis
Issue:
On February 17, 2009, the Council adopted Resolution 2009-095, creating the
2009 Sacramento Charter Review Committee ("SCRC"), for the purpose of
having representatives of the City's citizenry review the Sacramento City Charter
and make recommendations to the Council regarding Charter changes needed.
On August 6, 2009, the Council directed staff to return with a revised scope of
work and timeline for the SCRC, in light of Council's decision to place a qualified
Charter amendment initiative on the June 8, 2010, ballot.
Policy Considerations: The SCRC is addressing the structure and function of
City government. The proposed alternative resolutions seek to assist Council by
affording sufficient time for consideration of the SCRC's recommendations.
Environmental Considerations: None.
Commission/Committee Action: Not Applicable.
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Rationale for Recommendation: The recommendations set forth herein are
premised upon Council's receipt of the SCRC's recommendations by a date that
provides adequate time for Council deliberation, community input, staff
preparation, and legal deadlines, prior to placement of a potential Charter
amendment measure on the June 8, 2010, ballot.
Financial Considerations: There are no significant financial considerations
associated with a revised scope or timeline for the SCRC.
Emerging Small Business Development ( ESBD): Not Applicable.

Respectfully Submitted by:
atf"iew D. Ruyak,
upervising Mputy City Attorney

EiI een M. Teichert, City Attorney
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as the Strong Mayor Initiative. Staff responded that state law mandates a minimum 88day notice for a charter amendment measure to be placed on a ballot. Thus, it was
stated that March 12, 2010, was the last legal date Council could act to place a
measure on the June 8, 2010, ballot (with Tuesday, March 9, 2010, being the last
regular Council date before that deadline).
However, while state law does provide that March 12, 2010, is the last legal date the
Council could act, other factors set practical constraints upon the timing of Council's
actions. The City of Sacramento consolidates its elections with the County of
Sacramento, and the Sacramento County Registrar runs those consolidated elections.
Preparing for and holding an election is a labor intensive process with practical, as well
as legal, deadlines. As an example, time must be afforded for the printing and mailing
of ballots and voter information pamphlets. For these reasons, the 88-day minimum is
an impractical, if not illusory, deadline. Below is a simplified City Elections Schedule
prepared by the City Clerk's Office, based in part upon dates provided by the
Sacramento County Registrar of Voters. Due to the County's pre-election process, the
Council must approve measure language and ballot question language on or before its
Tuesday, February 16, 2010, meeting. That is, Council must approve by that date both
the actual text of a proposed Charter amendment, as well as the text of the question put
to the voters, i.e., the "yes" or "no" question printed on the ballot.
Deadline

Action Descri ption
Clerk's report to Council adopting resolutions calling, consolidating
and requesting election services for June primary and November
general elections
Staff's report to Council for approval of ballot measure(s) text and
ballot question(s)
Clerk's report to Council adopting resolutions calling measure(s) to
the consolidated ballot
Clerk's report to Council adopting resolutions directing the City
Attorney to prepare an impartial analysis of measure(s)
Clerk's report to Council adopting resolutions selecting argument
authors for and/or against measures
Clerk has "notice of measure" and "argument and rebuttal
deadlines" published in Daily Recorder
Direct arguments (for/against) due in the Office of the City Clerk
Attorney's impartial analysis due in the Office of the City Clerk

12/08/09

02/16/10
02/23/10
02/23/10
02/23/10
03/01/10
03/05/10
03/05/10

Public Review Period for ballot text, impartial analysis and direct
arguments.
Clerk has "notice of measure" and "argument and rebuttal
deadlines" published in Daily Recorder
Rebuttal arguments (for/against) due in the Office of the City Clerk
Public Review Period for rebuttal arguments

03/05/10 to
03/15/10
03/08/10
03/15/10
03/15/10 to
03/25/10

i
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The proposed alternative resolution included as Attachment 2 presents the most
simplified approach to meet the interpreted will of the Council - have the SCRC focus
on core governance structure issues only and submit its final recommendations to
Council before December 1, 2009. The proposed alternative resolution included as
Attachment 3 seeks to meet Council's request for an earlier substantive report on
governance issues, while also honoring the workplan and timeline the SCRC has set for
itself.
In many respects, the alternative proposed resolutions are identical. The
Recitals are identical; Section 1 (repeal), Section 2 (purpose of committee), and Section
4 (appointment and composition) are identical. The differences between them - as
well as Resolution 2009-095 - are outlined below.
Progress Reports (Reso. 2009-095, ^ 3(c)):
Resolution 2009-095: no less than one in June, August, and October
Attachment 2: eliminates the October progress report
Attachment 3: eliminates the October progress report
The value of an October progress report is minimal given Council's new direction
and the SCRC's proposed new workplan.

Written Preliminary Recommendations (Reso. 2009-095, ^3(d)):
Resolution 2009-095: due on or before December 15, 2009
Attachment 2: eliminated
Attachment 3: eliminated
There no longer appears a need or desire for preliminary recommendations.

Final Recommendations ( Reso. 2009-095, ^ 3(e)):
Resolution 2009-095: due on or before January 26, 2010
Attachment 2: November 3, 2009
Attachment 3: November 3, 2009 (governance structure)
December 1, 2009 (full-time mayor/council; ethics commission)
January 19, 2010 (elections)
The motion passed by Council on August 6, 2009, was that staff return with a
revised schedule and direction, via resolution, to give to the SCRC so that the SCRC
can provide a final report "before" December 1, 2009. Thus, the proposed provisions
differ from the original resolution. November 3, rather than the other Tuesdays in
November, is the recommended date for two reasons: first, the SCRC has set that date
as its goal for final recommendations on governance structure; second, given a midFebruary goal for final Council action, if any, maximum time is needed for Council
deliberation, community input, and staff preparation.
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E. Recommendation
It is staff's assessment that the proposed resolution in Attachment 2 is more
consistent with Council's discussion and decision on August 6, 2009. That is, it sets a
date for the SCRC's final report before December 1, and focuses the SCRC's
recommendations on governance structure.
The resolution in Attachment 3 is not necessarily inconsistent with Council's
discussion. Like its counterpart, the resolution in Attachment 3 directs the SCRC to
provide final recommendations on governance structure issues in November 2009; its
second report would be provided by December 1; and its final report would be
presented in accordance with the timeline currently set forth in Resolution 2009-095.
However, while the December 1 report may allow for some reasonably timely
deliberation by Council, the timing of the January report will make it very difficult to
incorporate the supplemental report recommendations into proposed Charter
amendments.
Assuming Council receives final recommendations on November 3, 2009, there
are only 105 days from receipt of the recommendations until the apparent last practical
day to approve Charter amendment language, i.e., February 16, 2010. It is worth
noting that period spans the 2009/2010 holiday season, which includes Council's winter
recess. Further assuming a 4 to 6 week period for the crafting of acceptable language
(with time for Council direction and comment), the February 16 deadline effectively
mandates drafting begin by early January. Of course, prior to such drafting Council
undoubtedly will desire ample contact with the community, and it will need to make
definitive substantive policy direction. While some of these processes can occur
simultaneously, or in a staggered fashion, time will be a precious commodity indeed.
To maximize flexibility for any potential future decision to send Charter
amendments to the voters on June 8, 2010, the Council should adopt a resolution that
provides a balance of timeliness and relevant substantive recommendations. Either of
the proposed attached resolutions - whether as drafted or as further modified by
Council - could provide that to Council. The Attachment 2 resolution does so most
directly for the "governance issues;" the Attachment 3 resolution allows for a greater
range of potential SCRC recommendations, if Council is willing to stagger the process.
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Scope, Charge and Timetable of the Committee
The SCRC is charged as follows:
(a) To review the Sacramento City Charter and to consider whether the
Charter meets the current needs of the City and whether the Charter
should be amended to meet the City's needs into the future.
(b) To hold public meetings pursuant to the Ralph M. Brown Act to
achieve its purposes. The SCRC shall adopt its own meeting
schedule as necessary to achieve its purposes; provided, however,
that it shall meet a minimum of twice per month.
(c) To make regular progress reports to the City Council during its
operation, but no less than one report in each of the months of June
and August 2009.
(d) To present a written report of final recommendations to the City
Council on or before November 3, 2009.
(e) To perform such other duties as the City Council directs by motion or
resolution.

Section 4:

Appointment and Composition of SCRC
The SCRC shall be organized as follows:
(a)

(b)

(c)
(d)
(e)

The SCRC's membership shall be broadly constituted to reflect the
diversity of the residents of the City. All voting members of the
SCRC must be qualified electors of the City.
The committee shall be composed of eleven (11) members, each
of whom shall be approved by City Council, subject to the following
requirements:
Each councilmember (including the Mayor) shall appoint one
(1)
member;
(2)
Two members shall be appointed at large by the City
Council, through an application and interview process. The
Personnel & Public Employees Committee shall be
responsible for making the at large recommendations to the
City Council. The at large members shall, by education,
experience or training, come from the fields of the law,
academia, or public administration/policy.
The City Council shall complete their appointments to the SCRC no
later than March 24, 2009.
The SCRC shall select from among its voting members a Chair and
a Vice-Chair.
A vacancy shall be filled in the same manner as the original
appointment.
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Attachment 3

RESOLUTION NO.
Adopted by the Sacramento City Council
Repealing Resolution 2009-095 and Restating and Revising the Charge to the
2009 Sacramento Charter Review Committee
BACKGROUND
A.

On February 17, 2009, the City Council adopted Resolution 2009-095, creating
the 2009 Sacramento Charter Review Committee ("SCRC"), for the purpose of
having representatives of the City's citizenry review the Sacramento City Charter
and make recommendations to the Council regarding Charter changes needed.

B.

Pursuant to Resolution 2009-095, the SCRC was to have submitted a written
report of final recommendations in January 2010.

C.

On August 6, 2009, after certifying the requisite number of elector signatures for
a proposed Charter amendment initiative, the City Council decided to place the
Charter amendment initiative on the June 8, 2010, ballot.

D.

If, after receipt of the SCRC's report, the City Council decides to place a
separate Charter amendment measure on the June 8, 2010, ballot, time must be
afforded for appropriate public and Council discussion and action.

E.

To provide sufficient time for public and Council input on a possible Charter
amendment measure, as well as sufficient time for necessary staff and Council
action, the SCRC's scope and timetable must be modified.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:
Section 1.

Repeal
Resolution 2009-095 is hereby repealed; provided, however, that the 2009
Sacramento Charter Review Committee ("SCRC"), as it existed on August
24, 2009, shall continue as provided in this resolution.

Section 2.

Purpose of the Committee
The SCRC shall be an advisory body to the City Council. The SCRC is
established for the purpose of reviewing the City's current Charter and
making recommendations to the City Council for amendments thereto.
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A vacancy shall be filled in the same manner as the original
appointment.
Any member may be removed by the City Council without cause.
A quorum of the SCRC shall be 7 voting members.
The SCRC shall be staffed by no less than three City employees the City Attorney, the City Manager, and the City Clerk, or their
respective representatives. These City offices may provide
additional support as they deem necessary and appropriate.

Section 5.

General Provisions
(a)
City employees, including Charter Officers and department heads,
are encouraged to assist the SCRC when so requested, including
presenting testimony.
(b)
The Sacramento City Charter should be reviewed in its entirety,
with openness to input from all citizens. The following issues shall
be addressed in a written report to City Council:
(1) The City's governance structure: Mayor-Council versus
Council-Manager, and the issues related thereto;
(2) The delegation and/or reservation of City powers;
(3) Appointment and removal of City officers and
employees;
(4) The City budget process;
(5) Term limits.
(c)
Each final recommendation in the SCRC's written report to the City
Council shall be approved by an affirmative vote of at least seven
(7) members. All other actions of the SCRC shall be by majority
vote of the members.
(d)
Members who do not approve a recommendation shall be entitled
to prepare a minority report to be included with the SCRC's final
written report to City Council.
(e)
The charge to the SCRC is to develop policy recommendations,
and not to craft proposed Charter language.
(f)
Each SCRC member shall file a Statement of Economic Interest as
would be required for filers under Government Code section 87200,
within 30 days of their appointment. A member who fails to so file
shall not participate as a member of the SCRC until the Statement
of Economic Interest is filed.

Section 6.

Supplemental Reports
(a)
On or before December 1, 2009, the SCRC shall provide to Council
a written report of final recommendations on the following issues: fulltime status for Council members and issues related to full-time status
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ATTACHMENT 4

RESOLUTION NO. 2009-096
Adopted by the Sacramento City Council
February 17, 2009
APPROVING THE 2009 SACRAMENTO CHARTER REVIEW COMMITTEE

BACKGROUND
A.

The Sacramento City Charter is the foundational document for City governance.

B.

The City's current charter dates from 1921. Although it has been amended numerous
times, there has been no comprehensive review of the Sacramento City Charter in
decades.

C.

There is currently pending a proposed Charter amendment initiative to change.the.City's
governance structure, from Council-Manager to Mayor-Council. If the elections official
verifies a legally sufficient number of initiative petition signatures, the City is obligated.to
place that measure before the voters,

D.

A city government should reflect the needs, aspirations, and values of its citizenry, and it
works best when it taps the diverse resources of its citizens.

E.

The City Council desires to have representatives of its citizenry review the Sacramento
City Charter and make recommendations to the Council regarding Charter changes
needed.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
` RESOLVES AS FOLLOWS:
Section 1.

Establishing the Committee
The 2009 Sacramento Charter Review Committee ("SCRC") is hereby
established.

Section 2.

PurRose of the Committee

The SCRC shall be an advisory body to the City Council. The SCRC is
established for the purpose of reviewing the City's current Charter and making
recommendations to the City Council for amendments thereto.
Section 3.

Scope, Charge and Timetable of the Committee
The SCRC is charged as follows:

(a) To review the Sacramento City Charter and to consider whether the Charter
meets the current needs of the City and whether the Charter should be
amended to meet the City's needs into the future.
Resolution 2009-095
February 17, 2009
1
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ATTACHMENT 4

Section 5.

(d)

The SCRC shall select from among its voting members a Chair and a
Vice-Chair,

(e)

A vacancy shall be filled in the same manner as the original appointment.

(f)

Any member may be removed by the City Council without cause.

(g)

A quorum of the SCRC shall be 6 voting members.

(h)

The SCRC shall be staffed by no less than three City employees - the
City Attorney, the City Manager, and the City Clerk, or their respective
representatives. These City offices may provide additional support as
they deem necessary and appropriate.

General Provisions
City employees, including Charter Officers and department heads, are
encouraged to assist the SCRC when so requested, including presenting
testimony.

(a)

(b)

The Sacramento City Charter should be reviewed in its entirety, with
openness to input from all citizens. However, the following issues should
be given particular consideration and shall be addressed In the final
report to City Council:
(1) The City's governance structure: Mayor-Council versus
Council-Manager, and the issues related thereto;
(2) The delegation and/or reservation of City powers;
(3) Appointment and removal of City officers and employees;
(4) The City budget process;
(5) Green waste disposal;
(6) Full-time status for Council members and issues related to
full-time status for Mayor and Council;
(7) Term limits;
(8) Ethics commission;

Resolution 2009-095

February 17, 2009
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ATTACHMENT 4
Adopted by the City of Sacramento City Council on February 17, 2009 by the following vote:
Ayes:

Councilmembers Cohn, Fong, Hammond, McCarty, Pannell, Sheedy,
Tretheway, Waters, and Mayor Johnson.

Noes:

None.

Abstain:

None.

Absent:

None.

Attest:

Shirley onqblino, City Clerk

Resolution 2009-095

February 17, 2009
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STAFF
August 25, 2009
Honorable Mayor and
Members of the City Council
Title: Report Back: Proposed City Independent Budget Analyst
Location/Council District: Citywide
Recommendation: Discussion and direction to staff on placing the City Independent
Budget Analyst ordinance on the June 2010 ballot or bring the ordinance forward for
City Council adoption.
Contact: Russell T. Fehr, City Treasurer (916) 808-5168
Presenters:

Russell T. Fehr, City Treasurer (916) 808-5168

Departments: City Treasurer
Division:

City Treasurer

Organization No: 05001011
Description/Analysis:
Issue:
On August 11, 2009 the City Council meeting heard a report regarding the Independent
Budget Analyst Ordinance initiative petition which has been certified by the County
Registrar of Voters as having sufficient signature to qualify for placement on a City of
Sacramento ballot. At that meeting, Council directed staff to provide information on
recommended staffing levels and a cost estimate as well as information on other cities
with a similar office. A recommended minimum staffing of 3.0 FTE would be needed
plus office equipment, supplies and services for an estimated cost of $500,000. More
detail on the recommendation and the requested information is included in the
background section of this report.
Policy Considerations:
An ordinance establishing a City Independent Budget Analyst will either be approved by
the Mayor and City Council or be placed on the June 2010 ballot. In order to make an

August 25, 2009

Proposed City Independent Budget Analyst

informed decision, the Mayor and City Council should be provided with a staffing and
cost estimate for an Independent Budget Analyst.
Environmental Considerations: California Environmental Quality Act (CEQA):
This action is not subject to the CEQA because it is not a "project" as defined in section
15378 of the CEQA Guidelines. Even if it were a project, it would be exempt under
section 15061 (b)(3) of the CEQA guidelines, which provides as follows: "Where it can
be seen with certainty that there is no possibility that the activity in question may have a
significant effect on the environment, the activity is not subject to CEQA."
Sustainability Considerations: None
Commission/Committee Action: None
Rationale for Recommendation:
In order to perform the function and duties called for in the Independent Budget Analyst
Ordinance, staff and budget are required. As a starting point a staff of three is being
recommended
Financial Considerations:
The cost of the Independent Budget Analyst Office under the staff of three model would
be approximately $500,000. There could be some distribution of the cost of the office
to other funds which would reduce the overall cost to the General Fund. The initial
budget could also assume that the work performed would result in lower expenditures
at least equal to the gross cost.
Emerging Small Business Development ( ESBD): Not Applicable

Respectfully Submitted by:
Russell T. Fehr
City Treasurer
Recommendation Approved:

Russell T. Fehr
City Treasurer
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Proposed City Independent Budget Analyst

ATTACHMENT 1
BACKGROUND
An ordinance creating an Independent Budget Analyst for the City has qualified for
placement on the June 2010 ballot. The Mayor and City Council may choose to adopt the
ordinance rather than placing the proposal on the ballot for voter approval. The Mayor and
City Council have requested information regarding potential staffing level and budget for
the Independent Budget Analyst for use in making the decision on adopting the ordinance
or placing the ordinance on the ballot.
The proposed role of an Independent Budget Analyst would be to provide analysis and
advice to City Council on the annual budget and any amendments proposed by the
executive officer (Mayor or City Manager) and on all legislative items that have a financial
and policy impact to the City. This structure/role is similar to that of the State of California's
Legislative Analyst Office (LAO). In this structure, the Governor's Department of Finance
prepares the budget, and the LAO serves as the Independent Budget Analyst on behalf of
the State Legislature.
On behalf of the City Council, the Independent Budget Analyst could provide detailed
research and analysis including the preparation of reports with specific recommendations
that are in addition to, or an analysis of, the work completed by the Budget Office on behalf
of the Mayor or City Manager
Three other cities in California have an independent budget analyst which perform similar
functions as summarized in the following table:
CALIFORNIA CITIES WITH AN INDEPENDENT BUDGET/ANALYST OFFICE
CII'Y

BUDGET (approximate)

STAFF

San Diego

$1,800,000

11.0

Los Angeles

$4,000,000

50.0

San Francisco
(contracted out)

$2,200,200

14.0

FUNCTIONS

. Review of Annual Budget
e Legislative Review
• Financial Monitoring
• Resource to Council and it Committees
• Proactive Re ports
. Review of Annual Budget
• Legislative Review
• Financial Monitoring
o Resource to Council and it Committees
• Public information function for the
Council
• Provides office administrative support to
Council
. Review of Annual Budget
o Financial Analysis
Conduct management audits as
req uested.
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These cities, however, are not readily comparable to the City of Sacramento. San
Francisco is a combined city and county with a budget of approximately $6 billion. San
Diego has a budget of approximately $3 billion, or over three times the size of
Sacramento's Budget. In addition, the office was created in the aftermath of scandal
involving criminal misbehavior by financial officials and council members. Los Angeles is a
much larger city; the city council has many more members than Sacramento's, and the
office provides administrative support to the larger council. Staff looked at other cities with
a Strong Mayor structure and similar population level to Sacramento including
Albuquerque, New Orleans, and Cincinnati and did not find a similar office in those
jurisdictions.
The suggested initial staffing level for a Sacramento Independent Budget Analyst is three
full time positions:
Independent Budget Analyst (Department Director)
Senior Management Analyst
Management Analyst
The three position office would require office space and a services and supply budget. The
budget should provide for some capacity to obtain professional services for specialized
studies or aspects of projects. Given the downsizing of the City, existing space may be
found in City Hall.
The staffing level and budget recommendation is partially based on the current and future
budget challenges facing the City. With a staff of three, the Independent Budget Analyst
will have the capacity to provide a core level of support to the City Council. Anticipated
results would include:
•

The City Council would receive alternate budget recommendations with a focus on
issues of Council-designated priority.

•

The independent review and analysis of basic budget assumptions should result in
more accurate budgets.

•

The City Council would have the capacity to direct research and reports back during
the annual budget hearings.

•

The City Council would receive separate policy and financial review of relevant
agenda items.

•

The City Council would have the ability to direct special studies. Providing
additional staff would primarily enhance the capacity to perform special studies.

In recommending this staffing level several key assumptions have been made:
•

The City's Proposed and Approved Budget's will be prepared by the Budget Office
on behalf of the Mayor or City Manager. The Independent Budget Analyst would
review this budget, comment on major assumptions, and proposed alternate
courses of action for consideration by the Council.

•

The Independent Budget Analyst would analyze and comment on agenda items
4
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prepared by City Departments.
•

The will be a high level of cooperation and data sharing among the Independent
Budget Analyst, the Finance Department, and all other City Departments.

Costs and Funding
The following table summarized the expenditures for the Independent Budget Analyst at
the recommended staffing level.
Category
Staff

Estimated
Expenditure
$420,000

Supplies, Office Equipment, Travel,
Training

$30,000

Professional Services

$50,000

Total

$500,000

The Independent Budget Analyst could be funded on a citywide, rather than strictly
General Fund, basis. The various enterprise and special revenue funds would pay pro
rata shares of the cost. Under this scenario, the net General Fund costs would be
about $370,000 and other funds would pick up $130,000 in new expenditures. In
addition, the initial budget could be based on an assumption that alternative view of the
budget and the fiscal impacts of agenda items would result in cost reductions at least
equal to the cost.
Relationship to Internal Auditor .
The City has included within the budget an Internal Auditor reporting to the City Council
with an overall staff of four. Since both the Internal Auditor and the Independent
Budget Analyst would report to the City Council, mutual support and a high level of
coordination would result in greater efficiency and more capacity to perform work as
directed by the City Council.
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Honorable Chair and
Members of the Board
Title: Status Report: 800 K/L Proposed Development
Location/Council District: 800-816 K Street and 809-815 L Street/Council District 1
Recommendation: Provide Direction.
Contact: Denise Malvetti, Senior Project Manager, 808-7064 and Leslie Fritzsche,
Downtown Development Manager, 808-5450
Presenter: Denise Malvetti, Senior Project Manager and Leslie Fritzsche, Downtown
Development Manager
Department:
Division:

Economic Development

Downtown Development

Organization No: 18001021
Description/Analysis
Issue: On October 7, 2008 the Agency Board (Board) authorized the Assistant City
Manager to execute settlement agreement documents with the main property
owners of the southside of the 700 and 800 blocks of K Street (M.H. Mohanna,
Urban Innovation Partners, LLC, 8th and K Lofts, LLC, 726 K Street, LLC and 718 K
Street, LLC). Two of the documents included in the settlement package were nine
(9) month Exclusive Right to Negotiate Agreements (ERNs) with USA Hospitality,
Inc. for a 400 room full service hotel on the 800 block of K Street and a mixed-use
project at 8th and L Streets.
In June 2009, the Board granted a 45 day extension to provide additional time to
negotiate deal points. Staff scheduled an August 11, 2009 report to the Board to
provide a status update. At the request of the development team known as K Street
Hotel Partners, LLC (see Attachment 1 for team composition) this item was
continued from the August 11, 2009 meeting to August 25, 2009 to allow them time
to revise their financial proposal. The developer fully recognized that the ERN
would expire on August 23, 2009 prior to the Board meeting.
1
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On August 18, 2009 the development team submitted a revised proposal. As of the
August 20, 2009 writing of this staff report, staff have not fully reviewed the details,
implications and feasibility of the revisions with the developer but in principle they
are positive developments. The general terms of the proposal are as follows:
The development proposal remains a 409 room, four-star full service hotel at 8th and
K streets and a 372 space parking garage at 8th and L streets. The proposal for
public financing continues to seek that the land be contributed for $1.00 instead of
the $7.8M purchase price agreed to in the settlement ERNs. The development
team has also requested 100 percent of net tax increment (net of required housing
set-aside funds, pass-thru payments, and ERAF shifts) generated from the project.
The Tax Increment (TI) rebate is projected to equal approximately $4.67M over 10
years.
The August 18, 2009 revised proposal has reduced the requested annual rebate of
the Transient Occupancy Tax (TOT) from 100 percent to 50 percent of the TOT
generated by the proposed hotel and has extended the term of the commitment
from 10 years to 14 years. The present value of this contribution remains
unchanged from the prior proposal. The 50 percent TOT rebate is in an amount
equal to $12.8M in 2010 dollars with 8 percent interest (approximately $23M in
actual dollars over approximately 14 years). Although this change will increase the.
carrying costs of this public contribution it recognizes the declining condition of the
City's TOT fund in the current economic climate.
The revised proposal has increased the City and/or Agency's portion of available
cash flow (after operating expenses, debt service/equity payments to Consus and
Dougherty, the primary lenders) from 10 percent to 40 percent. In addition to
receiving 40 percent of available cash flow, the City/Agency would receive 40
percent of proceeds at the time of sale (estimated to be in year 10). Based on the
developer's estimates, the City/Agency could receive approximately $11 M in cash
flow during in the first 10 years of operation and an estimated $30M at sale. These
assumptions and the project's ability to perform to this level will be fully analyzed by
staff and consultants and discussed with the developer in the coming weeks. (1)
The Developer's pro-forma outlining the project costs and funding sources is
included as Attachment 2 with the proposed distribution of net revenues from the
project included as Attachment 3.
The most fundamental challenge to development in today's economic environment
is not the public commitments as outlined above, but rather the securing of private
debt and equity. The proposed financial underpinning of this project is a $91 million
debt and equity contribution from Consus of South Korea. Consus has substantial
capacity and a track record of investment in large projects. Consus is exactly the
type of investor needed to finance a project of this scale in today's market.
However, to date the Developer has not received a formal commitment with
1 To augment the substantial staff analysis, the City has retained two highly recognized industry
consultants to assist in the review of the project. PKF Hospitality Research, an internationally recognized
leader in this field was hired review the Developer's market assumptions. In addition the City has retained
Keyser Marston to provide secondary review of the Developer's financial submittals.
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complete terms and conditions from Consus. Staff wish to continue to work with the
developer and Consus to secure that commitment after a rigorous underwriting
review of the project cost and revenue projections and in consideration of the
revised proposal.
Clearly it has been a long journey to bring us to where we are today on the 800
Block. The lawsuit settlement was the end of a saga and the ERN was the
beginning of a new era of opportunity. That ERN has now been in force and tied up
the property for 10 and a half months. While substantial progress has been made, a
complete development proposal with financing commitments is not in place.
Revitalization of the area has never been more urgent. Therefore staff recommends
two concurrent processes. First is the preparation and release of a Request for
Qualifications (RFQ) in 90 days. During the intervening 90 day period staff wish.to
continue working with the developer to finalize the terms of agreement with the City
and secure the private financing commitments. Should that result in a financeable
project the RFQ would not be released.
Staff is seeking Board input and direction on next steps for the 800 K/L site.
Although the ERNs expired on August 23, 2009, Agency staff can continue to work
with the development team while simultaneously preparing a Request for
Qualifications to be released for the site within the next 90 days. If agreeable terms
are reached before 90 days, staff will report back.
Policy Considerations: It has long been a priority of the Agency Board and staff to
revitalize K Street and implement the JKL Corridor strategies outlined in the 2004
Charette. Staff continues to promote development throughout the Merged
Downtown Redevelopment Area and achieve the Implementation Plan goals of
eliminating blight, stimulating economic growth, and leveraging private sector
investment.
The financial structure proposed for this project relies heavily on the use of the TOT
revenues generated by their project. This has not been done in the City before and
a change to the existing ordinance would be required to make this possible.
Currently the TOT revenues are used to support the Convention Center, the
Convention and Visitors Bureau, the Sacramento Metropolitan Arts Commission,
and General Fund operations. Staff will prepare an analysis of the use, impacts and
trends associated with TOT and will return to Council with a separate report.
Environmental Considerations
California Environmental Quality Act (CEQA): Not applicable.
Sustainability Considerations: Not applicable.
Commission/Committee Action: At their meeting of July 22, 2009 the Downtown
Sacramento Partnership Board of Directors approved the concept of a hotel at 8tn
and K Streets.
Rationale for Recommendation: Not applicable.
3
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Financial Considerations:
this action.

There are no financial considerations affiliated with

MIWBE: Minority/Women Business Enterprise requirements are not applicable as
no federal funding is involved in this action.
Respectfully Submitted by:
Leslie kritzsche
Downtown Development Manager on behalf of the
Redevelopment Agency

Approved by:
hn Dangberg
Interim Director, E,dnomic DeveldWent Department
Recommendation Approved:

Ray Kerridge
,,(vR..City Manager
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Attachment 1
Background

On October 7, 2008 as part of the legal settlement with the main properties owners of
the 700 and 800 blocks of K Street (M.H. Mohanna, Urban Innovation Partners, LLC, 8tn
and K Lofts, LLC, 726 K Street, LLC and 718 K Street, LLC) the Agency Board
approved two, nine (9) month ERNs with USA Hospitality, Inc. for a 400 room full
service hotel on the 800 block of K Street and a mixed-use project at 8 th and L streets.
The developer has proposed a 409 room hotel on the 8 th and K site and a 372 space
public parking garage on the 8 th and L streets site. The estimated project cost for both
the hotel and parking garage is $137M.
The development team consists of the following:
USA Hospitality Inc. - a company whose principal, Bob Leach, has completed a
number of local hotel projects including La Rivage, Rocklin Park Hotel, Radisson Inn at
Lake Natoma, Hilton Garden Inn in Napa
Parkcrest Development - a local real estate development firm that has completed
hotels as well as multi-and single-family residential projects
Consus Investment - a Korean investment company interested in investing $91.67M in
a seven-year combined debt and equity position
The development team has secured a preliminary letter of interest from Marriott and
has selected Sage Hospitality as hotel operators.
The development team has asked for the following contribution from the City and
Agency:
Contribution of the Land

$14,000,000

Value provided by
Developer

Transient Occupancy Tax
Rebate

$12,800,000

50% of TOT
$23,000,000 in actual
dollars paid over 14 years

Tax Increment Rebate

$4,670,000

100% of net TI over 10

years
Total City/Agency Request

$31,500,000
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Attachment 2
Project Sources and Uses

Uses
Pre-Development Costs
Fees
Developer Fee
Franchise Fee
Finance Costs
Hard Construction Costs
Furniture Fixtures and
Equipment
Pre-Opening Costs
Contingency
Operating Reserve
Land

$2,700,000
$3,119,870
$3,200,000
$81,800
$6,858,530
$82,882,000
$6,998,000
$1,052,000
$14,357,500
$1,750,000
$14, 000, 000
$137,000,000

Sources
Consus Financing
Land (Agency Contribution)
TOT Rebate (City Contribution)
Dougherty Funding LLC
(Parking)
Parkcrest

$91,670,000
$14,000,000
$12,800,0001
$10,530,000
$2,000,000
$131,000,000z

Additional Funding
Tax Increment Rebate
(10 year rebate of tax increment
net of all pass throughs)

$4,670,000

1

- This figure is the net present value of the TOT over approximately a 14 year period with 8 percent
interest. The actual dollars (not discounted to today's dollar) is approximately $23,000,000.

2 - The Developer has indicated that he will seek to fill the gap between sources and uses with additional
funds from Consus or other Korean investment groups.
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REPORT TO COUNCIL
City of Sacramento
915 I Street, Sacramento, CA 95814-2604
www. CityofSacramento.org

Staff Report
August 25, 2009
Honorable Mayor and
Members of the City Council
Title: Strong Mayor Initiative Legal Issues and Options
Location/Council District: Citywide
Recommendation: Review Strong Mayor Initiative legal issues and options for
correcting legal issues, and provide staff direction on option selected.
Contact: Eileen Teichert, City Attorney, 808-5346
Presenters:

Eileen Teichert

Department:
Division:

City Attorney's Office

N/A

Organization No: 03001011
Description/Analysis
Issue: On August 6, 2009, the City Council voted to place the Strong Mayor Initiative
on the June 8, 2010 ballot after receiving certification of the sufficiency of the initiative
petition signatures. At the same meeting the City Council directed the City Attorney to
report back with an analysis of legal issues in the Strong Mayor Initiative and of the
means by which any legal issues in the initiative may be remediated. This report
provides that analysis and options available to address some of the legal issues.
Policy Considerations: While the City Council supports the people's right of initiative,
the City Council must consider whether such support compels the City Council to
submit a companion measure to the voters to remediate an initiative with legal
infirmities.
Environmental Considerations: None

Strong Mayor Initiative Legal Issues and Options

August 25, 2009

Commission/Committee Action: None.
Rationale for Recommendation: Options are provided with no recommended action.
Financial considerations: The cost for placing a companion charter amendment
measure on the June 8, 2010 ballot is $25,000 in addition to the $175,000 cost of the
Strong Mayor Initiative.
Emerging Small Business Development ( ESBD): Not applicable

Respectfully Subm

Table of Contents:
Report
Attachments:
Background
1

Z^,
pg. 1
pg. 3

2

Strong Mayor Initiative Legal Issues and Options

August 25, 2009

ATTACHMENT 1
BACKGROUND:
On August 6, 2009 the City Clerk presented to the City Council a Certificate of
Sufficiency verifying that the Government Accountability and Charter Reform Measure of 2009
(Strong Mayor Initiative or SMI) petition contained adequate signatures to require the City
Council to place it on a ballot. On that same date, the City Council voted to place the Strong
Mayor Initiative on the June 8, 2010 ballot.
Concurrently with deciding the election date for the Strong Mayor Initiative, the Council
noted that the Strong Mayor Initiative as drafted raised at least one pivotal legal issue potentially
causing the Strong Mayor Initiative to be declared unconstitutional or otherwise unlawful. The
Council directed the City Attorney to report back in two weeks on this pivotal legal issue and any
other legal issues identified in the initiative. The Council also requested the City Attorney
address possible means of remediating these legal issues. This is that report back directed by the
City Council.
This report first briefly summarizes the SMI's pertinent Charter changes or omissions.
The legal issues arising out of the SMI are addressed next. Then options for remediating those
legal issues are discussed. No recommendation is provided as to which option(s) the Council
should select as this is outside the scope of the City Council's direction.
BRIEF SUMMARY OF STRONG MAYOR INITIATIVE
In order to understand the legal issues it is necessary to briefly summarize germane charter
changes expressly stated in the Strong Mayor Initiative and essential charter provisions that the
Strong Mayor Initiative either deletes from or fails to include in the charter.
Express Charter Changes
•
•
•
•
•
'

Mayor becomes Chief Executive Officer of City of Sacramento
Mayor assumes powers formerly held by City Manager
Mayor prepares and presents budget to City Council for approval, with mayoral budget
becoming effective if not timely approved by City Council.
Mayor appoints City Manager, and appoints the City Clerk, City Treasurer and City
Attorney with the City Council's advice and consent
Mayor appoints all other employeesi
All City employees are subject to removal by the Mayoi

Approximately 100 employees in the Council members', City Treasurer's, City Clerk's and City Attorney's
1
Offices are appointed by the respective Council members and Charter Officers.
Exceptions are the approximately 100 employees in the Council members', City Treasurer's, City Clerk's
2
and City Attorney's Offices who report to the respective Council members and Charter Officers. Unlike the 5,000
other City employees who are direct removable by the Mayor, 80 of these employees are indirectly removable by the
Mayor who may directly remove the Charter Officers at his pleasure.
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City Council has legislative and quasi-adjudicative powers
Mayor is no longer a member of City Council
City is immediately divided into nine council districts
Boundaries of Ninth District are established when redistricting occurs
Mayor votes on matters before City Council until Ninth District created

Essential Charter Provisions Deleted or Omitted
v
•

Does not address election timing for the Ninth Council District
Deletes grant of residual powers to the City Council without making that grant to the
Mayor or any other person

LEGAL ISSUES
The legal issues arising out of these express charter changes and deleted or omitted
charter provisions are divided into and discussed under three categories: 1) pivotal legal issues;
2) legal ambiguities; and 3) potential legal issues. The options for remediating these legal issues
also follow this categorization.
1) Pivotal Legal Issues-Divestiture of Right to Vote and to Representation
Ninth District Council Member Election
The Strong Mayor Initiative not only transfers the City's executive powers to the Mayor,
it also removes the Mayor from membership on the City Council. Ostensibly to address the
potential for tie votes with an eight member City Council, the Strong Mayor Initiative also
requires creation of a ninth council district.3 Under the SMI the ninth district boundaries will be
drawn when the City's redistricting occurs pursuant to the new census data. Based upon the
City's redistricting history over the past two decades, redistricting will likely be effective
November 2011. Approximately 55,000 City residents would then reside in the ninth district. At
that point the Mayor would no longer vote with the Council.
The SMI-amended charter fails to address when the ninth district election occurs. Article
X of the current Charter sets out timing of the election cycle for the Mayor (1992 and every four
years thereafter) and Council districts one through eight (1994 for districts 1, 3, 5, 7 and 1992 for
districts 2, 4, 6 and 8 and every four years thereafter). Unfortunately, the Strong Mayor Initiative
neither amends Article X nor otherwise addresses the elections cycle or term commencement
dates for the ninth district seat.
If the City Council had the authority to adopt an ordinance setting the elections cycle and
beginning and ending date for the ninth district council member term then this omission in the
Strong Mayor Initiative would not be problematic. However, an analysis of the California
Constitution, the City Charter language, the history of the current Charter elections language,
laws applicable to general law cities, other cities' charters and relevant case law leads us to

3

The Mayor would continue voting with the Council on most matters until the ninth district creatmn.
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conclude the City Council has no such authority. Such authority lies only with the electorate.
Due to the lack of authority to call an election for the ninth district council seat,
the effect of the Strong Mayor Initiative's passage would be to disenfranchise ninth district voters
denying the 55,000 residents their fundamental right to vote and representation.
The following briefly explains how this opinion was reached.
California Constitution
The California Constitution grants to Sacramento and other charter cities authority over
municipal affairs. Subdivision (b) of section 5 of California Constitution article XI sets out a
non-exclusive list of "core" municipal affairs over which it is competent for a charter to
enumerate and prescribe particulars, including elections.
Sacramento's Charter exercises that constitutional grant of authority over elections in
Charter Article X by prescribing particulars concerning elections, including timing of mayoral
and districts one through eight council elections.4 Other election particulars in Article X include:
the date elected officials take office as the fourth Tuesday following the first Monday in
November in the year of their election;5 and substantive rules for filling a council vacancy by
special election or council appointment depending on the remaining balance of the prior
incumbent's unfinished term.6
Article X requires the Council to establish election "procedures"7 and the nominations
process8 by ordinance which the Council has done.9 Finally, Article X has a catchall section
stating that unless otherwise provided for by the procedures ordinance and so long as not in
conflict with the Charter elections shall be held in accordance with the general law (California
Government Code and Elections Code).10 This catchall section permits the City to follow the
general law on elections procedures, but not substantive elections issues, such as setting starting
and ending dates for council member terms. Nothing in the Charter expressly allows for the
Council to establish election cycles or terms of office for either existing or additional Council
districts.
If the City's Charter allowed the general law to apply under these circumstances, the
general law also requires cities to submit to voters substantive issues about municipal elections
such as the number of districts, conducting elections at large versus elections from or by districts,
and when elections will occur. In short, the general law requires the electorate to make the
decisions on timing of council elections.
To understand the policy reasons underpinning the law, i.e., leaving such decisions in the
4
5
6
7
8
9
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Charter Section 152.
Charter Section 153.
Charter Section 154.
Charter Section 150.
Charter Section 151.
Sacramento Municipal Code Chapter 1.16.
Charter Section 155.
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hands of the electorate, one need only imagine the mischief that could ensue if council members
had the ability to modify their own beginning and ending dates for their terms of office or the
terms of office for their cohorts.
Charter History
The City Charter's history is consistent with this interpretation of the constitutional
requirement to address beginning and ending dates for terms of office and timing of City
officials' elections in city charters. Sacramento's Charters as amended over the years have long
included these issues.
Pre-1989 the Charter set out the election cycles for the mayor and eight district council
members during odd-numbered years. The purpose of current Charter section 152 as amended by
the voters in 1989 was to move elections for mayor and city council from odd- to even-numbered
years consolidating City elections with other state elections on the even-year ballots. The
intended result was substantial costs savings and taking advantage of the historically greater turn
out for elections in those general election years. To carry this out, the current Charter section 152
provides with great specificity that the terms of office for the mayor and council districts 2, 4, 6
and 8 would be extended one year from 1991 to 1992, when the first even-numbered year
elections would be held. Likewise, the council seats for districts one, three, five, and seven had
their terms extended for one year so that elections for those seats would be held in 1994.
The history behind section 152 shows the electorate chose to extend incumbent terms to
align elections. They could just as well desire to shorten or lengthen the term for the first council
seating for a new ninth district to cause the election to line up with either the odd- or evennumbered district election cycle. To presume what the electorate would want based on lack of
language in section 152 would both violate the rule of construction that does not allow insertion
of words and would make a decision the electorate has reserved for itself.
Neither the text of Charter section 152 nor the history of its creation in 1989 support
legislative action by the council to call for an election for a new ninth district.
Other Charter Cities
Major California cities' charters also follow this interpretation of the constitution by
expressly addressing timing of their elected officials' elections." Some charters, such as

City of Los Angeles Charter Art. II, sec. 204(g): Elections for odd-numbered districts occur on the fourth
11
anniversary of 1997 and for even-numbered districts on the fourth anniversary of 1999; City of Oakland Charter Art.
II, sec. 204: districts 1, 3, 5, 7 and at-large councilmember elections in 1992, and districts 2, 4, 6 and 8 in 1990, and
every four years thereafter; City of San Diego Charter Art. II, sec.10; andCity and County of San Francisco Charter
Art. XIII, sec. 13.101 and 13.110: delegates to clerk of board of supervisors duty to determine by lot term erding
dates of either January 8, 2003 or 2005 for odd- or even-numbered supervisorial districts.
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Fresno's charter, are drafted in a forward-thinking way to address creation of new council
districts and elections timing and terms of office for new district council seats.12 No city charter
has been identified that allows the beginning or ending dates for council members terms of office
to be established or changed by either the city council or any means not expressly set out in the
charter.
2) Legal Ambiguities
Residual Powers
The City of Sacramento is a municipal corporation that can act only through duly
authorized persons. One of the most important functions of a city charter is to clearly state who
is duly authorized to act for the City. As was discussed in the "Strong Mayor Initiative: A
Comparison and Analysis" that was presented to the City Council on February 3, 2009, the
Strong Mayor Initiative creates substantial uncertainty regarding who is authorized to act on
behalf of the City.
The source of this uncertainty is the deletion of the residual powers clause from section
20 of the Charter by the Strong Mayor Initiative. Section 20 of the City Charter currently
provides that "[a]il powers of the city shall be vested in the city council except as otherwise
provided in this Charter." The Strong Mayor Initiative would amend section 20 so that only the
legislative and quasi-judicial powers of the City would expressly vest in the City Council;
however, it does not state who would possess all of the other the powers formerly expressly
possessed by the City Council. The Strong Mayor Initiative creates the troubling question of who
is authorized to act on behalf of the City when the charter no longer states who holds that
authority.
These "residual powers" that would no longer be clearly delegated under the Strong
Mayor Initiative charter include for example the power to: enter into contracts, negotiate and
approve collective bargaining agreements, establish unrepresented employees salary ranges and
benefits, and authorize and settle lawsuits and claims.
Use of the initiative process to amend the charter precludes reference to legislative history
in interpreting ambiguities and conflicting provisions in the Charter. Therefore, the answers to
the questions of who holds the various residual powers of the City will be resolved over time. If
these issues arise in the future the City Attorney's analyses and interpretations of the amended
Charter language may be challenged in a court of law, with a judge or judges providing the
ultimate answers to these questions.
See, e.g., City of Fresno Charter sec. 1504 (Expansion of Council Membership), describes how two new
12
council members will be added when a population threshold is reached. Subsection (b) of section 1504 states: "The
two seats shall be initially filled in the next regular municipal election held in which City offices are filled. Both
Councilmember seats 8 and 9 shall be filled at said next regular municipalelection. Thereafter, Councilmember seat
number 8 shall be filled in the same electoral cycle as even-numbered Council seats and Councilmember seat number
9 shall be filled in the same electoral cycle as odd-numbered Council seats. Depending on when the ebction cycle
for filling Councilmember seat numbers 8 and 9 falls, the initial term for one of the two seats shall be a tweyear
term.
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Contracting
Contracting authority is one major area of legal uncertainty created by the Strong Mayor
Initiative. The power to contract is not granted to any other city officer under the Charter. By
virtue of the residual powers clause of current Charter section 20, the City Council now has all
powers to award contracts and to authorize their execution. The Strong Mayor Initiative's
deletion of the residual powers clause creates ambiguity whether this power to contract lies with
the City Council or Mayor.
With respect to certain procurement contracts, the ambiguity might be resolved by
harmonizing the Strong Mayor Initiative's amendment of section 40 and section 200. The SMI
amends Charter section 40(b)(5) so that the Mayor "shall exercise the authority, power, and
duties formerly conferred upon the City Manager as that term is used in this Charter unless
otherwise expressly provided." This grants the Mayor the authority to act where the City
Manager previously did, not only where authorized by the Charter, but also where authorized by
ordinance. Charter section 200 requires the City Manager to purchase, or contract for the
purchase of, goods, equipment, materials, supplies, services or undertaking of public projects in
accordance with City Council adopted ordinances, except as provided in the Charter. Under the
SMI, the Mayor would have the duty to contract for these purchases, but would be subject to the
Council ordinances on the manner of contracting.
This issue is further compounded by the proposed amendment of Charter section 61(h).
Section 61(h) currently provides the City Manager with the power and duty to execute contracts
when authorized to do so by the provisions of the Charter, by ordinance, or by resolution. The
SMI would amend Section 61(h) so that the City Manager's power and duty to execute contracts
would also arise when authorized to do so by the Mayor. Section 61(h) serves as a delegation of
signature authority to the City Manager, and the SMI would not expressly vest contracting
authority with the Mayor. Therefore, it is unclear why the SMI provides the Mayor with the
authority to direct the City Manager to execute contracts, unless perhaps the intent of the SMI is
to provide the Mayor with the power to award and execute contracts that are not otherwise
specifically addressed in the City Charter, e.g., contracts where the City provides services to a
third parties or grant agreements.

Labor Agreements and Related Issues
Again, pursuant to operation of the residual powers clause, the City Council currently has
the authority and duty to meet and confer in good faith and enter into collective bargaining
agreements with the various labor unions representing more than four thousand employees
regarding wages, hours, and other conditions of employment. The Meyers-Milias-Brown Act
(MMBA) is the state law governing public agency-employee organizations relations. MMBA
states that the "governing body" or its administrative officers or representatives have the duty to
meet and confer on such issues, and that collective bargaining agreements shall be presented to
the "governing body" or its "statutory representative" for determination. lfMM13 'A defined
"governing body" as the "legislative body" it would be clear that the City Council retained all
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authority over these collective bargaining duties. However, MMBA does not define "governing
body". At least one court has noted that with more than a dozen statutory definitions of
"governing body" in the various codes, the term "governing body" has far from a fixed meaning.
This leaves unanswered at present whether the Mayor or the City Council would have authority
over collective bargaining issues.
The City's handling of salary ranges, benefits and other employment related issues
associated with the City's 600-700 unrepresented employees is not governed by the MeyersMilias-Brown Act. The charter is silent on these unrepresented employee issues. Again, at
present, the residual powers clause operates to vest this authority in the City Council. Under the
Strong Mayor Initiative this is another major area left subject to debate over who holds such
power.

Settlement Authority, Closed Sessions
Currently, the City Attorney commences and settles civil lawsuits only pursuit to
authority received from the City Council. 13 For cases over $100,000 that authority is received
during duly agendized closed session meetings between the City Attorney and City Council. The
Strong Mayor Initiative creates uncertainty over who would authorize entry into and settlement
of lawsuits. If it is determined the Mayor holds such power, then the Mayor would meet
privately with the City Attorney to discuss the status of litigation cases, approve filing and
settlement of lawsuits. Such meetings, of course, would not be subject to the Brown Act, which
applies only to meetings of the legislative body. The City Council would rarely if ever meet in
closed session over any matter, and as a body likely would not be confidentially apprised of
litigation matters by the City Attorney.
If it is determined the City Council would continue to hold such powers, then the Mayor,
who would no longer be a City Council member, could no longer attend closed sessions with the
City Attorney to discuss such matters. Rather these important litigation decisions would be made
by the City Council alone.
Redevelopment Agency Board & JPAs
Perhaps an unintended consequence of the Strong Mayor Initiative's removal of the
mayor from the City Council, would be the ineligibility of the Mayor to serve on the boards of
the Redevelopment Agency, Housing Authority and City Financing Authority, and other boards
of Joint Powers Authorities that require City board members to be members of the legislative
body, i.e. the City Council. This would remove the Mayor from any decision=making regarding
significant projects, such as Downtown, River District and Railyards redevelopment projects.
3) Potential Legal Issues
Mayoral Right to Vote, Veto and Vote not to Override veto
SMI's inclusion of tri-part mayoral powers to vote, veto and vote whether to override his
13

A limited exception is the City Attorney's statutory authority to commence civil nuisance cases
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own veto has no analog in any city charters inside or outside of California. This ability to vote,
veto and vote not to override his veto, combined with the major shift of powers from the City
Council to the Mayor, appears at a minimum to constitute a significant dilution of the eight
council members voting rights and thereby a significant dilution of representation for each of the
council districts. This is potentially violative of the California Voting Rights Act. However,
because it does not appear that an attempt has been made in any other public agency to aggregate
such voting and other powers in one elected individual, there is a dearth of case law to provide
guidance.
The SMI provides for mayoral appointment and removal power over almost all City
employees. This includes those employees who participate in City administrative hearing
procedures that may grant or divest individuals of certain property rights, as with land use and
code enforcement decisions. Exercise by the Mayor of his tri-part voting, veto, and voting not to
override the veto power with respect to appeals of any matters decided by his appointees may
give rise to significant due process concerns. Again, cases provide no assistance since such
powers have never resided in one elected official.
Council President's Dual Roles
At present Charter section 45 provides that the vice-mayor shall serve as acting mayor if
the mayor is absent from the City or a Council meeting, if the mayor becomes incapable of acting
as mayor or delegating duties, or if a vacancy in the office of mayor exists. The SMI amends
section 45 to state that the Council President shall serve as acting mayor if the mayor becomes
incapable of acting as mayor and incapable of delegating duties, or if a vacancy exists in the
office of the mayor. These portions of section 45 are similar'with the substitution of the term
"Council President" for "vice-mayor".
The present provisions permitting the vice-mayor to temporarily serve as acting mayor are
not problematic due to the existing mayoral powers. Enabling the Council President to serve as
acting mayor with the full panoply of mayoral powers, appointment and removal of thousands of
employees, exercise of tri-party voting, veto and voting not to override powers, etc. could be
unintended and therefore problematic. While the SMI does limit the circumstances under which
the Council-President becomes acting mayor to only the most grave or extreme circumstances, it
is unclear if the absence of limitations on the acting mayor's powers is intentional or oversight.
The City of San Diego's charter does contemplate this potential problem by proactively
dealing with the dual role issue when a council member takes on the mayor's duties.14
City of San Diego Charter Art. XV sec. 265 (i): (i) During the period of time when an appointment or
14
election is pending to fill a vacancy in the Office of Mayor, the presiding officer of the Council shall be vested with
the authority to supervise the staff remaining emfloyed in the Office of the Mayor, to direct and exercise control
over the City Manager in managing the affairs of the City under the purview of the Mayor and to exercise other
power and authority vested in the Office of the Mayor when the exercise of suchpower and authority is required by
law. This limited authority would include circumstances where the expeditious approval of a legislative action is
necessary to meet a legal requirement imposed by a court or another governmental agency. Such limited authmity
would not include the exercise of the power of veto or any other discretionary privilege which is enjoyed by a person
appointed or elected to the Office of Mayor. The presiding officer, while acting under this section pending the filling
of a mayoral vacancy, shall not lose his or her rights as a member of the Council.
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OPTIONS TO ADDRESS LEGAL ISSUES
1) Resolving the Ninth Council District Legal Issues
For the reasons discussed above, the Strong Mayor Initiative may be struck down and not
given effect by a court of law, even if approved by a majority of the voters, due to the failure to
provide timing in the charter for electing the new Ninth District Council member. If the City
Council desires that the Strong Mayor Initiative be legally viable if approved by the voters,
another charter amendment should be placed on the same ballot addressing the omission of the
ninth district council member election.
A curative charter amendment may appear on the same ballot as the Strong Mayor
Initiative either by:
a. Curative measure proposed and adopted by the City Council; or
b. Qualified curative initiative for which signatures of at least 15% of the electorate have
been timely collected by the Proponent and certified by the City's elections official.
Each of these options has legal and practical issues.
Council Curative Measure
The City Council has never before attempted to cure a legally deficient qualified initiative
through a Council adopted measure. The City Attorney's Office has been unable to identify any
other city that has taken such an extraordinary step in aid of a flawed initiative. If the City
Council so chooses to prepare, adopt and place on the ballot a curative charter amendment
measure, the City Council may be legally obligated to provide similar assistance to future
defective qualified initiatives, or face and possibly lose denial of equal protection or other legal
challenges.

Proponent Curative Initiative
Circulating a curative charter amendment initiative would be costly for the proponent as
the proponent would once again be required to obtain and have certified the signatures of at least
15% of the registered voters likely using paid signature gatherers as with the Strong Mayor
Initiative. Proponent does have adequate time to gather those signatures and have the curative
initiative placed on the June 8, 2010 ballot.
Complementary Measure or Initiative
A complementary measure resolving the Ninth District Seat issue could specify for example:
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The ninth district seat remains empty until the June 2012 primary election
The ninth district council member would be elected to a two year term by plurality vote
just for the June 2012 primary election and take office upon elections official's
certification of the vote.
Thereafter, in 2014, the ninth district council member would be on the same primary &
general election cycle, and subject to the same runoff procedures as council members for
districts 1, 3, 5, 7.

If narrowly and carefully drafted as set out above, the complementary curative measure or
initiative would be effective even if it was approved by the voters with fewer votes than received
by the Strong Mayor Initiative. This is because where two measures (or initiatives) are presented
to voters as complementary or supplementary, rather than competing, and both pass, courts
compare the measures provision by provision. The provisions of the measure receiving the lower
number of affirmative votes are operative so long as they do not conflict with the provisions of
the measure receiving the higher number of affirmative votes, and so long as those nonconflicting provisions are severable from any that do conflict.
To enhance the likelihood that the curative measure or initiative is not deemed in conflict
with the Strong Mayor Initiative, proponents of a complementary or supplementary measure or.
initiative should include severance language that expressly says the measure is intended to
complement the other measure and to the extent there is a conflict, the provisions of the measure
receiving the higher number of affirmative votes should be given effect. In addition, proponents
may include language that makes effectiveness of the complementary measure contingent on the
passage of the measure it intends to complement.
Judicial Challenge
If the Strong Mayor Initiative is approved by the voters and a complementary measure or
initiative is either not on the ballot or not approved by the voters, the City Council or a member
of the public may elect to seek judicial relief against the Strong Mayor Initiative becoming
effective. Such relief could be sought by petition for a writ of mandamus, declaratory relief or
injunctive relief. A judicial challenge would likely either strike down the Strong Mayor Initiative
in its entirety or delay its implementation until a judicial ruling is finalized. Operations and
governance of the City could be significantly impaired during the pendency of the litigation.
Rather than invalidating an entire initiative courts sometimes sever unlawful provisions from
an initiative. However, courts do so only where it appears the electorate intended that the lawful
provisions stand alone (by the initiative's inclusion of a severance clause) and where the
unlawful provisions can be easily deleted from the initiative. The Strong Mayor Initiative does
not include a severance clause, and the creation of the ninth council district is intertwined with
other major provisions of the initiative, such as the mayoral power to vote with the Council
ceasing upon creation of the ninth district. Therefore, it appears highly unlikely the ninth council
district creation could be severed from the remainder of the initiative.
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2) Addressing the Ambiguities
Charter Amendment Measure Conflicting with SMI
A charter amendment measure or initiative to address the ambiguities in the Strong
Mayor Initiative would of necessity be in conflict with the Strong Mayor Initiative. The best
means of addressing the ambiguities, and other legal issues in the Strong Mayor Initiative, is to
redraft it and set it out in full in a competing measure or initiative.
The California Constitution explains how to handle conflicting measures. On adopting or
amending charters, it provides that "[i]f provisions of 2 or more measures approved at the same
election conflict, those of the measure receiving the highest affirmative vote shall prevail."1 s In
interpreting identical language in the Constitution on statewide elections, the California Supreme
Court said that-unless a contrary intent is apparent in the ballot measures-only the conflicting
measure receiving the highest number of affirmative votes is enforced.16 This interpretation of
the conflicting measure rule did not completely foreclose operation of a measure that receives an
affirmative vote simply because one or more minor provisions happen to conflict with those of
another initiative principally addressed to other aspects of the same general subject. In this
circumstance, the California Supreme Court suggested, but did not decide, that if the principal.
purpose will be accomplished notwithstanding the excision of minor, incidental conflicting
provisions, the remainder of the measure could be given effect.
Because of this, if proponents of a measure or initiative want to take steps to prevent a
provision-by-provision analysis with a passing Strong Mayor Initiative, the proponents should
include language that expressly says winner of highest affirmative votes takes all. For example,
words to the effect that "In the event that this measure appears on the same ballot as another
initiative measure or measures that seek to amend the Charter of the City of Sacramento, the
provisions of the other measure or measures shall be deemed to be in conflict with this measure.
In the event that this measure receives a greater number of affirmative votes, the provisions of
this measure shall prevail in their entirety, and each and every provision of the other measure or
measures shall be null and void."
3) Remediation of Potential Legal Issues
Options for fixing the potential legal issues listed are the same as those given for the
"Ambiguities Legal Issues" above.
CONCLUSION
The Strong Mayor Initiative could be subject to successful legal challenge on the grounds
15

Cal. Const., art. XI, sec.3; subd.(d) [applicable to city and county charter adoption and amendments].

Taxpayers to Limit Campaign Spending v. Fair Pol. Practices Comm. (1990) 51 Cal.3d 744, 747
16
[construing Cal. Const., art. II, sec.10, subd.(b), applicable to statewide elections, where state electorate had, at the
same election, approved Propositions 68 and 73, each intended to provide comprehensive regulation of political
campaign contributions and spending].

13

Strong Mayor Initiative Legal Issues and Options

August 25, 2009

of denial of voting rights and of representation for the Ninth Council District residents. If the
Strong Mayor Initiative does survive a legal challenge, the absence of a residual powers clause in
the amended charter would likely give rise to debates or may escalate to a power struggle
between the Mayor and City Council over who possesses the significant power to contract,
negotiate and approve labor contracts, set employee compensation ranges and benefits, settle
lawsuits, attend closed sessions, sit on JPA boards, and much more. The multiple ambiguities
throughout the Strong Mayor Initiative create a potential of further legal challenges to interpret
the meaning of both the new and old charter language.
In summary, to address the legal issues arising out of the Strong Mayor Initiative the City
Council presently has three options:
1) Attempt to cure the Strong Mayor Initiative's Ninth District election omission through
a complementary, non-conflicting measure on the June 8, 2010 ballot;
2) Place a well-drafted conflicting measure on the ballot clearly delineating the division
and balance of powers of the Mayor and Council; or
3) Take no action, leaving it up to the Proponent to circulate a corrective initiative
petition curing the SMI's legal infirmities, and decide later whether or not to challenge the Strong
Mayor Initiative if approved by the voters.
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