For Immediate Release: Wednesday, April 28, 1999

Sacramentans Pull Together To Protect
The American River
SACRAMENTO — The 30-year-old water war between Sacramento and the East
Bay could come to a head tonight at a rare joint meeting of the Sacramento
County Board of Supervisors, Sacramento City Council and the Board of Directors
of the East Bay Municipal Utility District.
In a widespread show of force, Sacramentans from all walks of life --- business,
government, environmentalists, recreationalists, homeowners and developers —
will rally behind their elected city and county leaders to stop attempts by EBMUD
to divert water from the American River above Nimbus Dam.
"We support the right of East Bay MUD to take water," said Muriel Johnson, chair
of the Sacramento County Board of Supervisors. "But if they're going to take
from our own backyard, they ought to take from a point downstream. A
diversion upstream at Nimbus will do considerable harm to our fish and wildlife,
our recreation, our surroundings and our communities."
"The American River runs through the heart of our region. It is the lifeblood of
our city and the key to our economic prosperity now and for the future," said
Sacramento Mayor Joe Serna, Jr. "More than a million people in our region rely
on American River water for their survival. We care that East Bay cares about
their people in times of drought — but they don't care if they leave us high and
dry if we fall short. To make matters worse — they would sell our water as
surplus to others. That is simply unacceptable."
East Bay MUD claims Sacramento has been dragging its feet and had assurances
from Sacramento officials to build a joint project. But Sacramento said it can
point to a signed agreement dated on March 25, 1997 that clearly reflects
language only to study the feasibility of a joint project not to proceed with the
project itself.

Contact: Liz Brenner (916) 264-1406(City) Michele McCormick (916) 736-6900 (County)

"We took the time to carefully . analyze the impact of water diversion at Nimbus
and determined that it is simply too risky from a human, environmental, and
economic standpoint," said Johnson. "Our studies revealed that the American
River could not support the citizens of two regions during a dry year and the
financial cost of the project would be unacceptably high."
Sacramento offers an alternative proposal for American River diversion that
would allow EBMUD to take water near the mouth of the river at 23rd Street.
But EBMUD has long argued that it paid a high price for a federal contract to
divert upstream in 1970 and reaffirmed that right in Alameda County Superior
Court in 1990 in what is now referred to as the "Hodge Decision."
In the meantime, EBMUD seeks an amended contract with the U.S. Bureau of
Reclamation that would allow them to divert water from the American River
during droughts and permits sale of water to others.
"We don't mind helping them with their water needs, but their plan to take from
us in dry years is in clear violation of the Hodge Decision," said Johnson.
The Hodge Decision gives EBMUD the rights to divert water from the American
River above Nimbus Dam but only when adequate water is available to protect
downstream public trust and resources.
"We're not talking about a trickle here," said Serna. "We're talking about 43
billion gallons of water being pumped out of our American River in a dry year.
Just think of the suffering that much less water will impose on thousands of
families and businesses in this region in the midst of an extended hot, dry
summer. If that isn't in violation of the public trust here, I don't know what is."
The Sierra Club, Friends of the River, Save the American River Association,
Environmental Defense Fund, United Outdoorsmen, Sacramento Valley Marine
Association, Black Bass Action Committee, marina Recreation Association,
American River Parkway Foundation and the Sacramento Area Realtors
Association are among a long list of supporters who have joined with the City
and County of Sacramento in protecting the American River.
###

Sacramentans _Pull Together To Protett The
American River
Chronology of Events
1970

East Bay Municipal Utility District (EBMUD) secures federal
contract for 150,000 acre feet of American River water from the
Folsom South Canal, just downstream of Folsom Dam at Nimbus
-- 23 miles upstream from its confluence with the Sacramento
River.

1972

Lawsuits filed by Environmental Defense Fund, Sacramento
County, Save the American River Association, California
Department of Fish and Game, and California State Lands
Commission against EBMUD to prevent diversion of water that
would harm the fisheries and recreational opportunities of the
lower American River.

1990

California's Alameda County Superior Court issues decision (the
Hodge Decision). The ruling:
•

Restricts EBMUD diversions only to periods when
adequate water supplies would be available to protect
downstream public trust and resources.

•

Prohibits sale of water to others.

1995

EBMUD pursues its Folsom South Canal Connection Project to
take delivery of American River water diverted at Nimbus.

1996

As an alternative, Sacramento proposes a joint project to divert
water 23 miles downstream near the mouth of the American
River, thus protecting public trust values of the lower American
River.

1997

EBMUD, City of Sacramento, and Sacramento County formally
sign an agreement to study the feasibility of a joint project.

•vlb

Dec. 1998

EBMUD and U.S. -BUr00:05tReclamatioil issue draft amendatory
contract that still perriiiff.EBMUD to divert at Nimbus, and to
siphon as much as 133,000 acre feet of American River water
without consideration to local river conditions. Draft contract
also would permit the sale of water to others.

Jan. 1999

Sacramento informs EBMUD that the joint project, as originally
conceived, is not feasible due to the river's inability to sustain
drought year diversions and the high cost of the project.

Jan. 1999

Sacramento asks the U.S. Bureau of Reclamation to withdraw its
draft contract with EBMUD on grounds that is in direct violation
of the "Hodge Decision."

April 22, 1999

City and county elected representatives of Sacramento and the
area's community leaders send strong letter to Vice President Al
Gore opposing the draft amendatory contract between the U.S.
Bureau of Reclamation and EBMUD. They ask that he
immediately intervene in support of protecting the lower
American River — one of California's federal and state designated
Wild and Scenic Rivers.

April 28, 1999

Sacramento Mayor Joe Serna, Jr. meets with Eluid L. Martinez,
U.S. Bureau Reclamation commissioner, to address protection of
the lower American River.

April 28, 1999

Sacramento County Board of Supervisors and Sacramento City
Council hold rare joint public meeting with EBMUD Board of
Directors in attempt to find common ground. Public testimony is
taken.

V.

Sacramentans Pull Together To Protect The
American River
Questions and Answers
How much water will East Bay be taking from Sacramento?
A: The East Bay Municipal Utility District (EBMUD) is authorized to divert
150,000 acre feet of water per year from the American River above Nimbus .
Dam. That translates into 49 billion gallons of water annually or enough water
to supply more than 200,000 Sacramento homes each year.
How did Sacramento leave itself vulnerable to EBMUD diversions
during drought years?
A • EBMUD is attempting to strike a deal with the U.S. Bureau of Reclamation to
amend their existing American River water contract without consideration of the
impact on Sacramento even though the river meanders 23 miles through the
heart of this area. This amendment would allow EBMUD to divert as much as
43 billion gallons of water from Sacramento, without regard for local river flows
or drought conditions, and even to sell this water to others.
What is Sacramento doing to fight back?
A

Sacramento has asked the U.S. Bureau of Reclamation to withdraw the
proposed contract on grounds that it is in direct violation of a 1990 Alameda
County Superior Court decision that strictly prohibits diversion of American River
water during droughts and also prohibits the sale of water to others.

Q: What is Sacramento doing to protect itself?

Am

Protection of our interests is the reason why we have fought East Bay in and
out of the courts for the past 30 years. The major issue for Sacramento has
never been the right of EBMUD to take water to help meet its needs but rather
where, when, and how it would be taken. Their insistence on taking water
from the most delicate spot on the American River -- where it will significantly
reduce water flows, harm wildlife, family recreation, and impact hundreds of
thousands of families and businesses downstream -- has only strengthened our
position to ensure that our people and our environment are protected.

▪
▪

ten Why has this issue dragged on so long without resolution?.
Q:
A.
rs. Water is a regional issue not a local one. Water is a scarce and precious
commodity and everyone wants to be sure they have what they consider is
rightfully theirs. Sacramento has offered a regional solution to help East Bay's
water needs by allowing them to take from near the mouth of the river at 23rd
Street near Discovery Park. Twenty million other Californians get their water
from the Delta, including EBMUD's neighbor to the north, the Contra Costa
Water District.
Without a supplemental supply, EBMUD maintains its residential
customers will suffer rationing shortages of 25 percent or greater in
the next century and have to cut their water use by more than 65
percent in a severe drought. Shouldn't Sacramento be more
sympathetic to the critical water shortages faced by other
Californians?

A•

We are committed to helping our neighbors in time of need but we also have to
ensure that any partnership we enter into with another jurisdiction safeguards
our own public trust and resources. Historically, EBMUD has accessed drought
year water supplies from its own pumping plant at Bixler. But, so far, EBMUD
has been unwilling to accept what they view as "lower quality" water even
though 20 million other Californians are satisfied with Delta water.

EBMUD said they spent three years and $6 million negotiating a
joint pipeline project with Sacramento and they claim
Sacramento now lacks the 'political will' to sign off on the $500
million deal. Why hasn't Sacramento lived up to its end of the
agreement?
Am

"Mere never was an "agreement" to build a joint project - only an agreement to
study the feasibility of a joint project. After careful analysis, Sacramento found
the project is not feasible due to new studies that show the American River
system could not withstand dry year diversions and the unacceptably high costs
of the project to Sacramento County.

Q: How does this issue factor into the proposed federal legislation

offered by Sacramento regional representatives Robert Matsui
and John Doolittle that is now moving through Congress?

Pt •

This issue is focused on water diversions for the East Bay and how that:can be
achieved in a way that will not damage the American River and our community.
Further, it is premature to take a position on a comprehensive flood protection
bill that is still being crafted with respect to water supply projects and their
impact on the Sacramento region.
EBMUD maintains that if it is not allowed to divert American River
water by 2012, it could lose its allotment and waste the $20 million it
has spent in the past 30 years for its American River water contract.
If Sacramento does not agree to the joint pipeline project by May,
East Bay MUD says it may have no choice but to build its own pipeline
and enlarge its own reservoirs and underground storage facilities at
enormous costs. Is that fair?

A

The point of contention for Sacramento has never been about access by EBMUD
to this region's water but about protection of the American River and ensuring
that there is an adequate water supply to support a regional population even in
a dry year. The river simply can't handle the enormous pressure of such a vast
amount of consumption during a drought. That is why EBMUD needs to
consider Sacramento's alternative proposal to divert water near the mouth of
the American River during non-drought years and store it underground, or to
divert water further downstream in the Delta.
Would Sacramento agree to share the cost of EBMUD's pipeline if
diversion is made at the lower American River?
.

Q:

Since the diversion solely benefits EBMUD and its customers, all costs should
be absorbed by EBMUD.
What are the chances that an agreement can be reached between the
two parties soon to satisfy EBMUD's water needs?

A • We are hopeful that EBMUD will see the mutual benefit for both parties in
taking water from the proposed alternative diversion site at 23rd Street. If they
continue to insist on American River diversion upstream, Sacramento may
have no choice but to pursue legal challenges to protect the American River
now and for our future.

3

Sacramentans Pull Together To Protect
The American River
Myth vs. Fact
Myth
Fact

Myth

Fact

Sacramento agreed to a joint pipeline project with the East Bay
Municipal Utility District for the diversion of American River water to
meet EBMUD's dry year needs for which it spent three years and $6
million negotiating.

Sacramento agreed only to a feasibility study, not the
actual project. And that study revealed that the project
would not be feasible because the American River system
cannot withstand dry year diversions and the cost of the
project is unacceptably high.
EBMUD paid $20 million for the federal contract allowing access to
American River water above Nimbus and that contract was
reaffirmed by the Alameda County Superior Court's, "Hodge
Decision." Nearly ten years have passed since that ruling and
Sacramento still continues to unjustly interfere with that contractual
right by attempting to stop a federally approved diversion site
above Nimbus.

Sacramento's first priority has always been the protection
of the American River. We are in full support of helping
EBMUD meet its water needs but we would like them to
take the water downstream near the confluence with the
Sacramento River. Sacramento has a full and legal right to
defend its public interest, including the diversion of water
in its own backyard. Since the Hodge Decision, water
availability in California has changed dramatically. Water
must now serve a variety of purposes. The Central Valley
Project Improvement Act (CVPIA), the Endangered Species
Act, and subsequent biological opinions as well as the
CalFed process are all necessary conditions in determining
water availability today. Diversion of American River
Water above Nimbus to the East Bay no longer can be
viewed in isolation. These changed conditions and water

supply availability have to be carefully weighed before a
project of this magnitude can be allowed to go forward.

Myth:
Fact:

Myth:

Fact:

Without American River water, EBMUD says its residential
customers will suffer rationing shortages of 25 percent or greater in
the next century and be forced to cut their water use by more than
65 percent in a severe drought.
Sacramento supports EBMUD's right to a supplemental
source of water. The only issue is from which source.
Historically, EBMUD has diverted water in drought years
from its existing pumping plant at Bixler and now seeks to
divert this water at Nimbus. Sacramento proposes an
alternative pumping site that would allow EBMUD to pull
from water downstream at 23rd Street and still protect the
American River. EBMUD clearly has the capacity to solve
its critical water shortages by diverting from the Delta, but
it insists on taking only from a "pure' mountain water
source from the American River upstream in spite of the
harm it will do to the river and its fragile ecosystem.
Twenty million Californians rely on water from the Delta.
EBMUD claims a privilege to a better water source than
other Californians to the detriment of statewide interests
and objectives.

EBMUD has an amended contract signed by the U.S. Bureau of
Reclamation to allow it to divert water from the American River at
Nimbus to help meet its customers' needs in dry years. But
Sacramento still refuses to allow the pipeline project to proceed
even though the document is a legal and binding agreement.
The contract is in draft form. Sacramento has asked the
Bureau to immediately withdraw the contract on grounds it
is in direct violation of the Alameda County Superior Court
decision that prohibits American River water diversions
during droughts and also the sale of water to others.

SACRAMENTO COUNTY WATER AGENCY
RESOLUTION NO.

WA-2241

AGREEMENT FOR JOINT WORKPLAN AND SHARING OF COSTS..
ASSOCIATED WITH
EBMED-SACRAMENTO JOINT WATER SUPPLY PROJECT

• BE IT RESOLVED AND ORDERED that the Chair of the Board of Directors be and
is hereby authorized to execute an agreement for a joint workplan and sharing of costs
associated with EBMUD-Sacramento joint water supply project, in the form hereto attached,
on behalf of the Sacramento County Water Agency, a political subdivision of the State of
ClTifomia, with the City of Sacramento and East Bay Municipal Utilities District to participate
in preliminary engineering and to conditionally participate in environmental studies to furl=
explore the feasibility of a joint water supply project.
ON A MOTION by director cc
Collin

,

and seconded by Director

the foregoing resolution was passed and adopted by the Board of

Directors of the Sacramento County Water Agency, State of California, this 25th day of
March,1997, by the following vote, to wit:

I

AYES:

Directors,

Collin, Cox, Dickinson, Johnsom, Nottoli

NOES:

Directors,

None .

ABSENT:

Directors,

Some

ABSTALK:

Directors,

Nct.a

•

'164 .)4,1414

Chair of the Board of Directors of
Saaamento County Water Agency
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MAR 2 5 1597

Clerk the Board of Supervisors of
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ex-officio Secretary of the Board of Directors
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Vice-President Al Gore
U.S. Capitol Building
Washington, D.C. 20515
Dear Vice-President Gore;
We the undersigned are representatives of water purveyors, environmental
groups, citizens groups, agriculturalists, and local governments in
Sacramento County. We are strongly opposed to East Bay municipal
Utility District's (EBMUD) proposed diversion of 150,000 acre feet or
more of water from upstream of the Lower American River. Such
diversions would threaten the reliability of our water supplies and the
health of the Lower American River.
The Lower American River enjoys over five and a half million visitor days
each year. The Lower American River provides habitat for numerous fish
species including steelead which have been listed as threatened under the
Endangered Species Act as well as fall-run chinoolc salmon that have been
proposed for listing. The River is also a major water supply for the
Sacramento region. The Lower American River is designated as both a
Federal and State Wild and Scenic River. It is truly the "Crown Jewel" of
our region.
EBMUD and the U.S. Bureau of Reclamation have negotiated a draft
"amendatory contract that would facilitate EBMUD's diversion upstream
of the Lower American Rives. This draft "amendatory" contract would
also allow actions which are specifically prohibited in the judgement of the
case Environmental Defense fund et al vs. EBMUD.
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Although it is referred to as an "amendatory" contract, its revisions are so
significant that in reality it is a new contract. As such it is prohibited
under the federal case Natural Resources Defense Fund vs Stamm without
a full environmental review.

Sacramento Metropolitan
Water Authority
A Public Entity

The draft environmental impact analysis done by EBMUD and the Bureau
of Reclamation when the draft "amendatory' contact was negotiated had

5620 Birdcage Street
Suite 180
Citrus Heights
California 95,510-7632

numerous flaws including reliance on an incorrect hydrology model

(916) 96 7-SN1WA (7692) Phone
(916) 067-7322

Solving Regional Water ISSUeS

FAX

(PROSIM) and deficient analysis of impacts and alternatives. Although.
formal Endangered Species Act consultations are not complete, the U.S.
Fish and Wildlife Service wrote is a letter to the Bureau of
Reclamation/EBMUD on January 7, 1999, reference, page 2,
Environmental Baseline and Effects of the Project, 'However, we also
understand that Reclamations FROMM (hydrologic) modeling indicates
that implementation of this water service contact results in adverse effects
on the Delta baseline that cannot be compensated for by operational
adjustments with existing environmental commitments
The City of Sacramento and Sacramento County have offered to support
an EHMUD downstream point of diversion which would allow the water
to flow most of the way down the Lower American River before it was
diverted by EBMUD in wetter years (i.e. above the "Hodge" flows). To
date EBMUD has not responded to that offer.
The undersigned are also many of the representatives to the Water Fonnn
which is finishing a six year analysis arid negotiation on an agreement to
provide reliable water supplies and preserve the Lower American River.
EBMITDis proposed diversion above the Lower American River threatens
both of those objectives.
For these compelling reasons we ask that you oppose EBMUD's diversions
from above the Lower American River. We also ask that you request (or
direct) the Bureau of Reclamation to immediately withdraw the draft
"amendatory" contact.
Signed,

7,1,264GrikL-Marc, City of Citrus Heights
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k...0.47 1)4 4

.-

Chairmai, Sacramento
Metropolyaa . Water AUthority

Mayor, City of Sacramento

Pnaidera, Camicbst
11-000
/0--eside- ft

Managa. , Elk Grove Water Works

WD

WE)
"f. -er; • manor

President, Fair Oaks Water District

GemerafMager, 1oriri County WD
Iei4:44
President, Rio Linda/Elverta CWD

ihau

va

Ft-

ca=o4.- ty Taxpayers League

President, Orange Vale Water

I ae-N4a;

Sacramento County Farm Bureau

Sacramento Parties Alternative
Proposal

e ents of Modified Project Proposal

No diversion at Nimbus
New site 5 diversion structure
Diversions only when Hodge
threshold met
Maximum diversion of 100 million
gallons per day

Elements of Modified Project
PIA;;IiMMET4:1-AMVAEPA-g..g:Zwita.,1

▪ Sacramento enviros to be
included in all negotiations
▪ Benefits to EBMUD would
be limited to existing
service area
m Negotiations must address
how operations of American
and Mokelumne will be
coordinated
is Adequate CEQA analysis

Elements of Modified Project

ntinued)
•
„ e

.

•

•

,

.12

• $5 million for community
enhancements
• Mitigation of construction
impacts
• $125,000 annually for
American River Habitat
Management Element
• City to operate and
maintain facilities within
City

Elements of Modified Project
• Re: Water Sales
No sales to parties other than
San Joaquin and Sacramento
For conjunctive use programs

Elements of Modified Project
Re: Assurances
State legislation
to prohibit Nimbus diversion
n exempt EBMUD from Katz law
—Amend Hodge Decision to:
allow Site 5 diversions
prohibit Nimbus diversions
—Amend Bureau's water rights to:
add Site 5
E exclude Nimbus/FSC
—Bond document covenant - no Nimbus diversions
Ea

M

El

fa

Sacramento Does Not Oppose
MUD Getting Water •
• Our proposal suggests:
Site 5 is still preferred
choice location
would allow wet year
diversions only - no dry
year diversions

cramento Does Not Oppose
D Getting Water. .Cont.
— diversion and
conveyance would be
limited to 100 million
gallons per day
— offers a workable
solution for ALL parties
to convene negotiations

City, En ironmentalist and
County Commitments
• Offer to cooperate in
developing a dry year
groundwater supply for
EBMUD
• Offer to support state
legislation to facilitate the
Modified Project
• Pursue financial support such
as bonds, to help defray costs
associated with the project

•

enefits to EBMUD
'

1:tt;V:t-ta

Allows EBMUD to bank groundwater in
Sacramento and San Joaquin Counties
a Supported by environmental community
Utilization of existing technical engineering
studies would be applicable for the Modified
Project
Provides city and county commitment to explore
alternatives relative to public concerns of the
landfill liability and alignment issues

•

Benefits of Alternative Proposal
▪ End dispute and potential
litigation
• Preserves a Federal and
State Wild and Scenic
River
m Protects the health,
integrity and vitality of
this 23-mile scenic jewel
enjoyed by more than 6
million visitors each year

EBMUD Presentation and Background Materials

Joint Meeting of

EBMUD Board of Directors
Sacramento City Council
Sacramento County Board of Supervisors

County Board of Supervisors Chambers
700 H Street
Sacramento, CA
Wednesday, April 28, 1999
6:00 p.m.

Attached:

1) Two presentation overheads related to agenda item #4
2) March 1, 1999 Letter
— EBMUD poses six threshold questions regarding the
Sacramento parties February 6 proposal
EBMUD provided summary of February 8 negotiation,
provided questions seeking clarification and proposed process
to complete assessment of the proposal by April 15
3) March 10, 1999 Letter
— EBMUD agrees to scheduling special meeting of policy Boards
and requests that it be scheduled within two weeks
— EBMUD agrees to mediator and suggests Federal Mediation
and Conciliation Service

ater

•

Action Pan

Water Su

II

II

Mana ement Pros ram

Chronology of Joint Project
Development Agreements
Sep '95 EBMUD agreed to initiate Joint Project
development discussions with Sacramento interests
Jan '97 Draft Sacramento Water Forum Agreement
published included mutually agreed description
of Joint Project facilities and operations
Mar '97 City/County/EBMUD cost sharing agreement to
develop environmental documentation and
preliminary engineering consistent with mutually
agreed project description

E3

Water Supply Action Plan

Water Sup ply Management Program

Mutual Interests Described in 1997
Conceptual Agreement on Joint Project
The Joint Project will:
4 Contribute to meeting projected 2030 water demands in the City and County
of Sacramento;
4 Satisfy EBMUD's 2020 need for a supplemental water supply in drier years;
4 Meet the entire water demand of EBMUD during occasional planned
outages of EBMUD's Pardee Reservoir system for maintenance and repair;
4 Provide substantial opportunity for EBMUD to make use of its USBR
contract supply either directly or by transfer to other parties, including
especially parties in San Joaquin and Sacramento Counties; and
4 • Protect the fishery, wildlife, recreational and aesthetic values in the lower
American River

EAST BAY
MUNICIPAL UTILITY DISTRICT

DENNIS M. DIEIVIER
GENERAL MANAGER

March 1, 1999
Robert Ryan
Acting County Executive
County of Sacramento
700 "H" Street
Sacramento, CA 95814-1280

William Edgar
City Manager
City of Sacramento
916 "I" Street
Sacramento, CA 95814

Subject: EBMUD/Sacramento Joint Project —February 6 Sacramento Parties Proposal
Dear Messrs. Ryan and Edgar:
The District met with the negotiating representatives of the City, County and the
Sacramento environmental caucus on February 8, 1999 to receive and disCuss the
Sacramento parties Draft February 6, 1999 substitute proposal for the Joint Project. The
attachment to this letter is intended to document what we understood from this
discussion. I request your confirmation that we have a mutual understanding of the
.factual aspects of the proposal in its current form. In addition, the attachment documents
our understanding of the proposed process to further clarify this proposal sufficiently to
;tnable completing our respective assessments of whether this substitute Joint Project
proposal could be considered by our Policy Boards by April 15, 1999, as was suggested
by Mr. Ryan.
My February 9, 1999 letter to Mr. Ryan (Attachment 3) outlines EBMUD's position that
the Joint Project previously agreed to by all of the parties provides the most productive
basis for continued discussion. Nearly all of the uncertainties described in the February 6,
1999 substitute proposal have been addressed for the Joint Project and evaluated in the
DEIR/S published in October 1997. The single remaining uncertainty is the time period
for operation of the Joint Project that would need to be satisfied prior to eliminating the
capability for diversions at Nimbus (Attachment 4).
I believe that prior to our investing additional time in resolving the details discussed in
the attached materials, we must first reach an understanding and mutual agreement
regarding the following threshold questions:
1) The Joint Project agreed to in December 1996 met EBMUD's dry year needs.
How will the February 6, 1999 proposal offered by the Sacramento parties as
a substitute for the Joint Project satisfy EBMUD's dry year needs?
2) Is the City of Sacramento prepared to incorporate the proposed substitute
project into its current environmental documentation for the Fairbairn Intake
and Treatment plant expansion?

375 ELEVENTH STREET. OAKLAND . CA 94607 . 4140 . (510) 835-3000
BOARD OF DIRECTORS JOHN A COLEMAN • K477 FOULICEE • FRANK MELLON
WILLIAM S. PATTERSON • DAVID RICHARDSON • DANNY W WAN

Messrs. Ryan and Edgar
March 1, 1999
Page 2
3) Is the Sacramento County Water Agency prepared to suspend its water
development activities durin g development of this substitute Joint Project
proposal?
4) Given the recent 3 year history of the Joint Project, how can EBMUD be
assured that additional time and money invested in this proposal will be
productive?
5) The principal outstanding issue regarding the original Joint Project is the
detailed timing and terms for disabling Nimbus diversions. What is
different about this substitute proposal that suggests this issue will be resolved?
6) What is the additional cost of the substitute proposal as compared to the
Nimbus alternative? What is the public benefit to be achieved for this
incremental expenditure? Who will pay for it?
It is my hope and expectation that this letter and your response will provide a productive
basis for discussion at our next meeting. Please call me at (510) 287-0100, if you have
any questions.
Sincerely,

Dennis M. Diemer
General Manager
DMD:JBL:kgl

Attachments:

cc:

1) February 6, 1999 Draft City/County/Environmental Caucus
Substitute Proposal for Joint Project
2) EBMUD Summary of February 8, 1999 Discussion re: February 6
Proposal
3) February 9, 1999 EBMUD letter responding to Sacramento County
Regarding Joint Project Feasibility
4) Excerpt of Draft TriParty A greement re: Nimbus Disable Trigger

Keith DeVore, SCWA
Jim Sequeira, Director of Utilities, City of Sacramento
Clyde Mc Donald, Sierra Club
Jim Jones, SARA
Ron Stork, FOR
Jonas Minton, CCOMP

Attachment 1

Februar y 6, 1999 DRAFT

1.
Background - In March of 'i997. East Bay Municipal Utility Distict (EBNIUD), the
City of Sacramento (City) and. Sacramento County Water Agency (County) signed a Joint
Project Workplan and Planing Cost Allocation Aoreement. The purpose of the Workplan
and Cost Allocation Aa-reetrient was to develop preliminary engineering arid project-le-Crel
en.Vironrnental documentation in order to determine the feasibilit y of a Joint Project.
In analyzing the Joint Project, some features were found by Sacramento parties to be
infeasible. The reasons were communicated to EBMLTD representatives on January 28,
1999. (See attachment, "Why the Original Joint Project is Infeasible for Sacramento
Parties")
In order to preserve the possibility of a Project and in an attempt to resolve these issues, the
Sacramento Environmental Caucus prepared the December 15, 1998 trial balloon. On
January 28, 1999 representatives from EBMIJD, the City, the County, the Sacramento
Environmental Caucus, and Water Forum staff met and reviewed the Environmental Caucus'
trial balloon.
At the request of the participants at that meeting, Water Forum staff have prepared this paper
which reflects input from the City, County, and Environmental Caucus. It will be discussed
by EB.MUD, the City, the County and representatives of the Environmental Caucus at the
next meeting from 2 to 4 p.m., Monday. February 8, 1999.
Sacramento Environmental Caucus Pro posal. Note: elements A through I below
represent requirements that would have to be met for the Sacramento Environmental Caucus
to support a Modified Project.
A.

No diversions from Nimbus.

B.
EBMUD would divert at Fairbairn when floWs at the mouth would be above
the I-lodge threshold.
C.
No sales of water diverted from the American River to patties other than
Sacramento and San Joaquin as required for conjunctive use.
D.
Pipe from Fairbaim to Folsom South Canal and Folsom South Canal
extension sized for 150 cubic .feet per second.
E.
Sacramento environmentalists would be included in all substantive
negotiations on the Modified Project and there would be consultation with Bay area
environmentalists.

F.
Negotiation must address how operation of the American River and
Mokelunine river supplies wouid be coordinated.
The benefits to E3MUID of the American River water supply would be
G.
limited to EBNIUD's e-,,:isdrig service area. It could not be used as a source of supply
for an expansion of EBIVI TJD's service area.
H.

Adequate EIR and EIS analysis of the Modified Project.

I.
All assurances required by Sacramento parties including, but not necessarily
limited to:
I. State Le gislation that would:
a.

b.

Prohibit EBMIJD from staking water diverted at Nimbus or
wheeling other non-Water Forum Agreement water diverted at
Nimbus, and
Exempt the Folsom South Canal extension from Water Code
Section 1
(the "Katz" wheeling law).

Amend the Hodge Decree to allow EBNIUD to divert from the agreed
upon location and prohibit it from takine water diverted at Nimbus or
wheeling other non-Water Forum Agreement water diverted at
Nimbus.
3.

Amend the Bureau of Re'clamation's water ri ghts to add the agreed
upon diversion location and exclude Nimbus as a point of diversion
for water delivered to EBNILID."

4.

Amend the contract between EBMUD and the Bureau to add the
agreed upon diversion location and exclude Nimbus as a point of
diversion for water delivered to EaMUD.

5.

Include in the contract among the City and EBM1JD for the facility a
provision that EBNIUD would not take water diverted at Nimbus: or
wheel other non-Forum Amement water diverted at Nimbus.
Include an environmental orgonization such as Save the American
River Association as a third part beneficiary of the contract provisions
relating to Nimbus restictions.

6.

Include as a covenant in bond documents for the project a provision
that EBMUD would not take water diverted from Nimbus or wheel
other non-Forum Agreement water diverted at Nimbus.

3.

Requirernent
Citv
All requirements of the Sacramento Environmental Caucus and the County as
A.
identified in this paper must be. met.
Pursuit of the Modified Project cannot delay or adversely affect planning,
B.
environmental documentation, or regulatory approvals for the City's rehabilitation of
the diversion facility andexpansion of the treatment capacity at the Fairbairn Water
Treatment Plant.
EBNaiL) would provide 55 million for previously identified community
C.
enhancements (e.g. purchase of TJruttia property, parkway improvements, etc.).

4.

County of Sacramento Reouirements
A.
All requirements of the Sacramento Environmental Caucus and the City as
identified in this paper must be met.
B.

ERMUD would adequately mitigate pipeline routing .impacts.

EBMUD would provide 5125,000 annually (adjusted for inflation) to the
C.
Lower American River Habitat Management Element. (Note: the City and County
will each be making the same level of annual contributions).
5. Sacramento Parties' Commitments if the Modified Project if found to be feasible:
If the Modified Project is found to be feasible, the City, the County, and the Sacramento
Environmental Caucus would commit to the following:
Sacramento parties would request Judge Hodge to amend his order to allow
A.
EBMUD to bank American River water (diverted only at Fairbairn above Hodge
threshold) in Sacramento or San Joaquin counties as part of a conjunctive use
project.. This would help EBNILTD get a dry year supply from banked groundwater.
Sacramento County would work with its stakeholders to provide assurances
B.
that EBNIUD could bank water in Sacramento county. This could include in lieu
storage in the Galt groundwater subbasin and in lieu and perhaps direct injection in
the South Sacramento county groundwater subbasin (including Zone 40).
Sacramento County would also work with stakeholders to provide E133/113D
C.
enforceable assurances that it would be able to withdraw agreed upon amounts from
the subbasins under agreed upon conditions. This would be subject to adequate
protections for South Sacramento County agricultural interests.
D.

Sacramento parties would support state legislation that would amend the

State Wild and Scenic Rivers Act to allow American River water to be exported
consistent with all requirements of the Modified Project.
E. Parties would support including funds in the 1999 Water Bond to help pay a
portion of the costs for: the Fairba.im diversion; pumpback to Folsom South Canal;
conjunctive use facilities (that could help provide EBMUD's dry year supply); and
related Sacramento County Water Agency facilities. Funds would be contingent on
adherence to all of the conditions of the Modified Project
Pro-insedTlocess. At this time it is not known if a Modified Project would be
feasible. It is proposed that EBIALID, the City, the COUBly and the Sacramento
Environmental Caucus obtain answers to key questions no later than April 15, 1999. Pursuit
of a Modified Project will require mutually acceptable resolution of each of these questions.
If mutually acceptable resolution is not achieved in that time period, then efforts , to pursue a
Modified Project should be discontinued.
Can the Modified Project be pursued in a way that does not delay or
A.
adversely affect plannitw, environmental documentation, or regulatory approvals for
the City's rehabilitation of the diversion facility and expansion of the treatment
capacity at the Fairbairn Water Treatment Plant?
The threshold question is, To what extent can the Modified Project be legitimately.
considered a project separate and independent from the City's Fairbairn diversion
facility rehabilitation and t eatment plant expansion projects?" This is the first
question that the City needs to pursue.
Could EaMLID accept all of the Sacramento parties' requirements for a
B.
Modified Project as outlined above?
Is it feasible to expand the Fitrbairn diversion facility to also accommodate a
C.
150 cubic foot per second diversion by .EBMUD?
Could fish screening requirements be met if EB,MUD also diverted at an
D.
expanded Fairbairn facility?
How much water could EBNILTD bank in Sacramento county and how much
E.
could it withdraw when the Mokelumne supply was insufficient to meet its needs?
F.

Are

there any environmental fatal flaws?
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WHY TI-FE ORIGINAL JOLNT PROTECT IS INFEASIBLE
FOR SACRANIENTO PARTIES
1.

IMPACTS ON FISHERIES.
I.

American River. After parties began working to develop the Joint Project, the
W2f er Forum Draft EIR identified impacts of flow reductions on the availability
of Spawning habitat for fall-run chinook salmon. Reduced flows result in a
reduction in the amount of area available for spawning. This causes redd
superimposition (i.e. spawning salmon creating new nests by disturbing existing
nests). That directly reduces the strength of the year class. Diversions by EBMI.ID
in drier years would result in less water available for release during the fall
spawning periods. This could also result in increased temperatures.

2.

Sacramento River and Bay Delta. Based on preliminary model runs using the
Bureau of Reclamation's PROSIIVI model, work on the Joint Project began with a
belief that dry year diversions would not have unacceptable s impacts on the
Sacramento River and the Bay Delta. Subsequently it was discovered that the
PROSIM model contained sip-in:ant inaccuracies. Correction to PROSIM
revealed that the water system is drier than previously believed.
Dry year diversions by EBNILTD would reduce flows and increase temperatures in
the Sacramento river. They would also move the X-2 standard. upstre.4m. This
could affect species listed ander the Endangered Species Act including winter-run
sahnon. Delta smelt as well as fall-run salmon which is proposed for listing.

DISRUPTION OF DOWNTOWN CITY STREETS. engineering studies done as pant
of development of the joint Project have identified unexpectedly lar g e impacts on
downtown City streets that would be caused by installation of the pipeline from the
proposed diversion to the Fairbairn Water Treatment Plant.
3.

4.

CITY LANDFILL LIABILITY. Routing of the pipeline through. the City landfill
raises concerns about liability. No mutually satisfactory resolution of these concerns has
been identified.
DOWNSTREAM PURVEYORS. Downstream purveyors have declared opposition to

joint project.
5.

COSTS. Costs have escalated to a point that the project is no longer affordable for the

County.
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Attachment 2
EBNIUD Summary of February 8, 1999 Meeting
Regarding the Sacramento Parties February 6, 1999 Draft Substitute Proposal for
the Joint Project
Introduction
The following describes what EBMUD understood from the discussion on February 8,
1999 regarding the Sacramento Parties substitute proposal for the Joint Project. For ease
of reference, this summary follows point-for-point the format used in the proposal as
provided to EBMUD.
1. Background.
The proposal describes some of the background and includes reference to an attachment
titled: "Why the Original Joint Project is Infeasible for Sacramento Parties." The District
does not believe there is a factual basis for a number of the assertions in this background
text and the attachment. The EDIVICTD February 9, 1999 letter to Robert Ryan (set
Attachment 3) provides a detailed response and suggestions for next steps regarding
opportunities for negotiated solutions to the stated reasons why the Sacramento parties
have determined that the original Joint Project is infeasible.
2. Sacramento Environmental Caucus Proposal
The document does not outline a proposal, but rather lists a number of "requirements that
would have to be met for the Caucus to support a Modified Project."
4 2.A. No diversions from Nimbus — This "requirement" is satisfied by the
Joint Project. We understand that the Caucus does support diversions at
Nimbus for South Sacramento County Agriculture, the County of Sacramento
and others. Please provide a list of all Nimbus diversions supported by the
Caucus? What are the positions of the City and County in this regard?
4 2.B EBMUD would divert at Fairbairn when flows at the mouth exceed
Hodge threshold — This condition eliminates the dry year benefit for
EBMTJD agreed upon in the original Joint Project conceptual agreement
negotiated with the City, County and Environmental Caucus and published in
the January 1997 Water Forum Draft Recommendations (pages 166-178). We
understand "flows at the mouth" would actually be as "measured immediately
below the Fairbairn Water Treatment Plant". Is this proposed as a unifoiin
trigger for all diversions below Nimbus?
4 2.0 No sales of water ...other than to Sacramento and San Joaquin as
required for conjunctive use - The described intent of this "requirement" by
Caucus representatives was that Sari Joaquin was not to be considered a full
partner in the project, they have DO contractual rights to American River water
and the Hodge physical solution limitations regarding transfers apply.

Therefore, benefits to San Joaquin would be "incidental" to the primary
project objective of conjunctive use storage to provide EBNIUD with a dry
year supply. The definition of "incidental benefits" is not clear. In our
conversation you indicated that "2:1 ratio of injections versus extractions is
beyond incidental benefit". Is it your position that a conjunctive use project
with a 2:1 injection to extraction ratio is unacceptable? If so, what ratio would
be acceptable?
4 2.D Pipe ...to the Folsom South Canal sized for 150 cubic feet per second
— The described intent was to limit the diversion and pipe capacity to

perceived EBMI.JD service area need. Our discussion clarified that the 150 cfs
limitation was erroneously predicated on the capacity of the pump-back
segment of the Joint Project. This capacity was adequate as part of the Joint
Project for dry year diversions, not wet year as proposed in the substitute
proposal. This "requirement" eliminates the planned outage benefit to
EBMUD agreed to in the January 1997 Joint Project conceptual agreement.
Limiting the wet period diversion capacity may also be counterproductive to
the economic viability of a conjunctive use storage project . Such a limitation
also would appear to be at variance with the interest expressed in Hod ge that
maximum capacities be provided in order to allow for maximum diversion at
times of minimal concern to the river and thereby lessen the need for
diversion in drier periods. An artificial limitation on the size of facilities fails
to acknowled ge the substantial body of existing laws and regulations and the
project specific permit conditions that would govern the operations and use of
the project facilities and capacity. Is 150 cfs still considered to be your
maximum number or is there flexibility in that regard? What is the empirical
basis for such a number? What assurance is there that whatever number we
could agree to would not be proposed for further reduction in the future?
6 2.E Sacramento environmentalists would be included in
all...negotiations... EBMIJD has always reco gnized a value of direct
participation in the negotiations by the Sacramento environmental

representatives. As specifically provided for in the April 1996 Memorandum
of Understanding between EBMUD and the Sacramento parties, such direct
participation did occur through completion of the January 1997 Conceptual
Joint Project Agreement. Since that time, at the insistence of the City and
County, negotiations have principally involved the project partners. The City
and County agreed to take on the role of regularly briefing and seeking
feedback from the environmental caucus on the progress of the negotiations.
Caucus direct involvement? How would the Caucus be folihalized for this
purpose? What specific authority would the Caucus have and specifically
what groups and interests would they represent? Would Bay Area
environmental representatives be included?
4 2.F Negotiation must address how operation of the American and
Mokelumne supplies would be coordinated - There exists no incentive for

El3MUD to operate in a manner that involves marketing its Mokelumne
supply and by consequence increasing the deliveries of American River water
to EBMIJD customers. The District's need for an American River supply is to

2

supplement, not replace the Mokelumne supply. The American River source

is substantially more expensive water to purchase, treat and deliver to our
customers and that reason alone would dictate our limitin g_ deliveries from this
source to those instances when the Mokelumne source alone cannot meet our
minimum needs. Further, it is not solely within EBMUD's discretion to
operate in such a manner as expressed by the caucus representatives. The
existing legal and regulatory framework that includes CVPIA, EBMUD
Amendatory CVP contract requirements, CEQAJNEPA compliance and State
Water Rights provide very substantial safeguards in this regard. We believe
that the discussion above satisfies this requirement. Does the Sacramento
Environmental Caucus, the City of Sacramento and Sacramento County
agree? If not, then please explain and propose an alternative approach that
does satisfy this requirement.
6 2: G Benefits to EBMIJD of American River supply would be limited to
EBNIUD's existing service area — The described intent is to make it difficult
for EBIVIUD to expand beyond its existing service boundary without exposing
existing ratepayers to adverse effects. The Caucus representatiVes lauded
EBMUD's extensive record of staunchly defending its service boundary and
admitted to not having a well formed concept of what assurance would satisfy
this "requirement." The EBMUD Draft amendatory CVP contract specifically
defines the "contractor's water service area" (Article lc, page 5) consistent
with the existing service boundary and "changes to the contractor's water
service area" (Article 33, page 36) cannot be made except upon written
consent of the Contracting Officer. We believe that this contractual obligation
responds to this "requirement." Has the Caucus, City and County developed
any specific language or proposal since our discussion to deal with this
requirement?
2.H Adequate EIR and EIS analysis — This is a legal standard to which any
project must demonstrate compliance. The environmental documentation of
the original Joint Project is substantially completed after 3 years and more
than $6 Million of public money from the Sacramento and East Bay
communities invested in the effort. Preparing the environmental
documentation for any substitute project would likely require similar
investments of time and money to get back to a decision point equivalent to
where we are today with the original project which still can satisfy the
underlying needs of the parties. A suggestion advanced by EBMUD at the
meeting to deal with this requirement was that the City incorporate this
substitute proposal into its Fairbaim EIS/EIR process. The City indicated they
would looked into the question. We would like to know the status of this
review by the City.
6 2.1 Assurances required by Sacramento parties, including, but not
necessarily limited to... - Caucus representatives characterized the assurance
requirements listed in Section 2, I #1-6 of the February 6 proposal as "pretty
complete, but want to retain flexibility to add more." County and EBMUD
representatives each expressed the need for greater certainty that all
assurances "requirements" be identified up front in order for the parties to
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reasonably assess the merits of continuing discussion of any Joint Project.
EBMUD requested that the caucus representatives review the Draft Tri.Party
Agreement negotiation proposals relative to disabling Nimbus diversions for
EBMUD and provide feedback at our next meeting whether the Nimbus
disable provisions satisfied the assurance needs adequately. The Draft
TriParty Agreement proposal language for the Nimbus disable trigger is
provided as a'3. attachment (Attachment 4) for convenience. We had a lengthy -discussion at our meeting concerning the specific objectives of items 2.1 #1-6
and the means of satisfying them. What beyond the language in the Draft
TriParty Agreement is needed to sufficiently address this requirement? If the
Draft TriParty Agreement language is determined to not be sufficient, much
more clarity will need to be provided by the Caucus, City and County before
productive consideration can be given to these requirements.
3. City of Sacramento Requirements
This document does not outline a proposal, but rather lists a number of "requirements"
that the City of Sacramento asserts would have to be met in Order for the City to support a
modified Joint Project.

o 3.A. All requirements of the Sacramento EnvironmentalCaucus and
Sacramento County must be met
4 3.B. Pursuit of substitute Joint Project cannot delav....the City's
diversion... and treatment plant expansion projects - The discussion
focussed on the threshold question for the City being, to what extent can the
modified Joint Project be legitimately considered a part of the City's projects
at Fairbairn?
4 3.C. EBMUD would provide $5 Million for.. ..community enhancements The $5 Million for community enhancements negotiated in the Draft TriParty
Agreement is premised on mitigation for the diversion downstream of Nimbus
providing dry year supply to EBM1TD. The $5 Million was negotiated as a
total cap for proportionately shared contributions by the County and EBMUD
combined.
4. County of Sacramento Requirements
This document does not outline a proposal, but rather lists a number of "requirements"
that the County asserts would have to be met in order for the County to support a
modified Joint Project.
• 4.A. All requirements of the Sacramento Environmental Caucus and the
City of Sacramento must be met
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6 4.B. EBMUD would adequately mitigate pipeline impacts — Discussion of

this requirement concluded that the County needed to provide further
definition of what was meant by "adequate" mitigation and how their
definition of adequate mitigation was the same or different from the
mitigation specified in the October 1997 Draft EIRJS.
_

4.C. EBMUD would provide 5125K annually...to Lower American River
Habitat Mitigation Element — Rather than a specific number, it was our
understanding that the intent of this "requirement" needs to be clarified that
any contributions to the Habitat Mitigation Element would be allocated
proportionately to all purveyors benefiting from surface water diversions from
the American River.
5. Sacramento Parties Commitments if the Modified Project

is Feasible

The proposal generally outlines "commitments" by the Sacramento parties if the
modified Joint Project is found to be feasible.
5.A. Sacramento parties would request Judge Hodge to amend his order
to allow EBMUD to bank American River water in Sacramento or San
EBN
_.1_1(
Jj:La
dry year supply
roundwater
— What specific amendment language to the Hodge order do the Sacramento

parties propose would be needed or helpful to achieve the objective described
in this "commitment"?
5.B. Sacramento County would work with stakeholders to provide
assurances that EBMUD could bank water in Sacramento County... -

discussion confirmed that at least 9 separate entities within Sacramento
would need to be involved in achieving this assurance. The Sacramento
groundwater basin was described as compromised with overdraft and
contaminationJwater quality issues. In consideration of these facts, the
County needs to clarify what positive potentials exist.
The

6 5.C. Sacramento County would also work with stakeholders to provide
EBMUD enforceable assurances that it would be able to withdraw
agreed upon amounts from the Sacramento County subbasins under
agreed upon — The discussion of this "commitment"

revealed that the County's concept was that withdrawals must be limited to
previously banked water and that there must be a tangible benefit to the
basins users. No specifics were provided regarding what the enforceable
assurances would be nor any indication whether capacity to deliver 70 TAF
dry year yield of previously banked water to EBMUD is feasible.
S.D. Sacramento parties would support state legislation that would
amend the State Wild and Scenic Rivers Act ...consistent with the
requirements of the modified Joint project — Previous discussions with the

Sacramento parties regarding state legislative assurances have included the
need to amend both the State Wild and Scenic Rivers Act and the American
River Parkway Act. Please clarify whether this commitment is inclusive of
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all state leg.islati.e 5i.c ROiw. . dto implement the modified Joint
Project.
6 S.F. Sacramento mrties (odd support includin2 funds in the 1999
Water Rood to help pa tor a portion of the costs for the Fairbairn
diversion. pumphack to the ESC. conjunctive use facilities.and related
SCWA - This "commitment" needs to clarify what "portion" of
the facilit y costs ;KC prOpocti to he funded b y the Water Bond.
6. Proposed Process
The Proposal describes a proposed process and timel y:nue for the Sacramento parties and
EBNIUD to complete an assessment lw April
1999 of the feasibility (lithe
caucus
'
environmental
substitute .loint Protect proposal. The discussion of this section of
the Proposal resulted in general -,. .:IreCnieni that the first order questions of fact that could
be resolved within the followintz 10 da y s were:

6 6.A. Can the i\Iodified Project be 1e211imately pursued as a separate
project and independent from the City's Fairbairn diversion facility
rehabilitation and treatment plant expansion projects?
6 6.C. Is it feasible to expand the Fairbairn diversion facility to also
accommodate a 150 cfs diversion by EliklUD'?
0 6.D. Could fish screening requirements be met if EBNIUD also diverted at
an expanded Fairbairn facility?
6 6.E. Ilow much water could FlIAILID batik in Sacramento County and
how much could it withdraw when the f\lokelumne supply was
insufficient to meet its needs?
It is our understandintmhat the Sacramento knvironmental Caucus. the City of
Sacramento and Sacramento Countv are developing. answers to these questions.
Questions 6.B and OA' were unanswerable at this time based on available information.
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EAST BAY
MUNICIPAL UTILITY DISTRICT

DENNIS M. DIEMER
GENERAL MANAGER

WATER & NATURAL

February 9, 1999
Mr. Robert Ryan
Acting County Executive
County of Sacramento
700 H Street, Suite 7650
Sacramento CA 95814-1280

FEB 0 9 1999
RESOURCES DEPT.

Subject: EBMUD/Sacramento Joint Project — Response to Your January 25 Letter
Dear Mr. Ryan:
Given nearly three years of extensive and on-going negotiations, EBMUD was deeply
disappointed to receive your January 25th letter. We were even more surprised and
disappointed to hear at our negotiating session on January 28 that there is no longer the
"political will" in the Sacramento community to implement the Joint Project we have mutually
worked so long and hard to develop.
We have listened carefully to a substitute proposal offered by the Sacramento Environmental
Caucus at our two recent negotiating sessions and will respond to what we have heard in a
separate communication. However, let me plainly state that EBMUD remains committed to the
Joint Project. We believe that each of the parties' underlying interests that comprised the basis
for our negotiations better that two years ago remain achievable with the Joint Project. It is
our sincere belief that the Joint Project provides substantial benefits to the Sacramento
community and Sacramento County Water Agency ratepayers. We recognize that the Joint
Project cannot go forward without the continued commitment and support of the Sacramento
partners. We therefore request that you reconsider your decision to abandon the Joint Project
negotiation.
It is difficult to accept that the City and County of Saeramento have allowed our interest based
negotiations on the Joint Project to be supplanted with a public relations campaign founded
upon partial truths and misleading scare tactics. Gross misstatements by County staff during
the Board of Supervisors Hearing on January 27 asserting that communities within the
Sacramento region would experience 45 percent cutbacks when EBMUD customers would
receive a full supply are patently untrue. Such statements can only be intended to inflame the
uninformed yet interested observer and are difficult to reconcile with . genuine, good faith
attempts to educate the public and resolve legitimate differences.
EBMUD's characterization of the Joint Project as substantially perfected, while maligned as
disingenuous at the January 27th hearing before the SacramentO County Board of Supervisors,
is based on many hundreds of hours of meetings which resulted in written Tr-Party Agreement
lanauaee accepted by the County staff. In preparation for our October 30, 1998 negotiation
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meeting, staff from the County, City, and EBMUD had mutuall y concluded that all major
elements of the Agreement had been adequately addressed except for two remaining
issues:
• Nimbus Disable Trigger - The period of Joint Project operation required before
ERMUD would abandon its right to divert at Nimbus
Each of the Joint Project partners have been in a greement since at least October
1997 that the Nimbus diversion point would be retained until construction and
operation of the Joint Project facilities. The only point of continuin g discussion
has been the period the Joint Project must operate before the Nimbus diversion is
forsaken by EBMUD. County negotiating representatives have acknowledged
that requiring EBMUD to eliminate its access to water diverted at Nimbus from
EBMUD's CVP contract would be unreasonable in the absence of .a viable
alternative project.
•

Pipeline Alignment Alternatives - The issue of construction related impacts and
mitigations along the "C" Street alignment versus the liability and constnictability of
the alternative alignment through the City landfill.
The District is prepared to find a reasonable solution to the ali gnment issue with
the City of Sacramento. Representatives of the City have indicated in our recent
discussions that this issue is not alone a fatal flaw of the Joint Project.
A West-to-East pipeline through the City is essential to both a Joint Project and to
any future County pumpback facility. A number of possible pipeline routes have
been considered by the City, County, and EBMUD. The -C" Street alignment
was mutually selected as the most promising over two years a g o. We have been
willing to consider an alternative alignment throu g h the City's landfill if our
mutual liability concerns can be addressed.

The "eleventh hour" concerns expressed by County staff at the January 27 Public Hearing
regardin g EBMUD's CVP contract amendment appears to us to be mis guided. In fact, to
use a term from the Hearing, the concerns strike us as either "disin genuous" or a •
substantial misunderstanding by the County for two reasons:
•

Contract Amendment Enables Joint Project - The existin g 1971 EBMUD CVP
contract, as confirmed and conditioned by the Hodge Decision, already allows for
diversions at Nimbus. The recently ne gotiated amendment adds a Joint Project
diversion located at 1-5, paving the way for the disabling of Nimbus.
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Amended Contract Ne2otiated in a Public Process - Furthermore, in the 22 public
USER/EBMUD contract ne2otiating sessions conducted over 14 months attended by
County staff, the County did not once raise this as an issue. The County, as were all
public observers, was provided an opportunity for comment at the closure of each .
meeting.

•

In addition to the Nimbus and ' S C" Street alignment issues discussed above, your January
25th letter raises additional issues. As discussed below, we too believe these issues are
important and believe, based on discussions and progress to date, each of these issues can
be resolved to all parties' satisfaction.
•

Third-Party Sales. Use of the Joint Project facilities to convey water to third
parties has been a mutually agreed upon part of the Joint Project concept since the
inception. The County expressed concerns about such sales occurring in years
when local water purveyors had less than 100% deliveries or when flows
protective of the lower American River fishery and recreation were impacted. To
address these concerns EBMUD incorporated language into its amended CVP
contract that would limit such sales to periods when CVP environmental •
commitments were fully met and when north-of-delta contractors (inclusive of all
Folsom-American River Contractors) were receiving full supplies. County staff
has previously stated in Joint Project negotiating sessions that these provisions
adequately address the County's concerns yet no statement to that effect was
provided at the January 27 public meeting.

•

Meaningful discussions with Sacramento interests on assurances. EBMUD
has met many times with the City, County, Water Forum environmentalists, and
their respective attorneys to develop such assurances. EBMUD has offered
several proposals, and is prepared to respond to meaningful counter-proposals
from Sacramento interests.

•

Refusal to acknowledge impacts revealed by the revised PROSIM model.
Surface Water Resources Incorporated, consultant to the City, County, and Water
Forum have known of needed model adjustments since at least August 1997.
Despite repeated requests, the County has consistently refused to release this
information to EBMUD. The Bureau of Reclamation made this information
public only recently, in November 1998. EBMUD has now rerun its modeling
and concurs that the Sacramento Valley water system is drier than previously
believed. However, our analysis continues to show that the incremental impact of
the Joint Project relative to this revised future condition does not compromise any
of our mutual criteria for a successful project. EBMUD has been offered no •
technical information to the contrary. If there is disagreement with this finding,
we should focus on the factual basis for that disagreement.
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o

Unreasonable Access to County Groundwater. The County, City, and Water
Forum Environmental Caucus negotiated the December 1996 Joint Project
agreement premised on the resulting project guaranteeing a dry-year supply for
EBMUD if the District agreed to develop the downstream diversion project.
These parties subsequently backed away from this premise which led to
development of a series of protocols, not guarantees, that help meet EBMUD's
underlying need for a dry year supply. Development of an in-lieu groundwater
bankin g program in Sacramento County was initially proposed by County staff
and consultants as a third-tier protocol to meet these needs. County staff
subsequently developed an alternative injection-recharge program proposal that
would produce local benefit by EBMUD banking water in the eastern Sacramento
County groundwater basin and provide up to twenty thousand acre-feet dry year
yield from the banked water for infrequent EBMUD extractions. EBMUD
accepted this offer and County staff drafted this proposal into agreement language
for inclusion in the Joint Project Agreement. The County now chatacterizes this
as a "requirement to provide EBMUD unreasonable access to County
groundwater". How is this to be interpreted by those interested in good faith
negotiation and interest based solution development?

•

Commitment to Project-level Mitigation. EBMUD has consistently pledged,
during negotiations, including specific lan guag e drafted into the Tr-Party
Agreement and in the Draft EIRIS published in November 1997, that project
impacts would be fully mitigated. In addition, the Tr-Party Agreement would
require EBMUD to help fund a Community Enhancement Fund of up to five
million dollars to be administered by a non-profit commission. The Agreement
would also require the project partners to consult and coordinate with community
businesses and residents in order to design and construct Joint Project facilities
which avoid or minimize impacts. Given these written commitments coupled
with an extensive public outreach effort that has drawn the praise of Sacramento
community and elected leaders, we do not understand your assertion regarding
"EBMUD's refusal to be specific regarding project level mitigation" in the
Sacramento community.

•

Premature Acceleration of the EBiVI-UD CVP Contract. The December 1996
Water Forum A greement specifies that the Tr-Party Agreement, including
predecessor actions such as the CVP contract amendment, be finalized by
February 1998. This date was agreed upon to allow the Joint Project to be on-line
in year 2000. This process is substantially behind schedule, not prematurely
accelerated. The EBMUD CVP contract amendment involved a deliberate, open
process, conducted over 14 months with County staff monitoring each session, as
noted above.

Robert Ryan
February 9, 1999
Page Five
In summary, EBMUD's approach to the development of the Joint Project has been a
diligent pursuit of agreement and accord. EBMUD remains committed to the Joint
Project and continues to believe it remains a viable solution to our mutual water supply
needs. Our interest based negotiations were, at their inception, cited as a model for the
broader water community with respect to statewide Cal-Fed issues. Our mutual objective
was to encourage progress in Cal-Fed consensus based solutions throu gh a local example
demonstrating that a willin gness to compromise would be rewarded with reasonable
reciprocal actions.
Clearly, there has been a major "reassessment" by the City and County of Sacramento of
their position as part of the negotiations with EBMUD. Although we are greatly
disappointed by this turn of events, we believe all of us must put our energies into finding
a mutually acceptable solution.. I sincerely hope we can return to serious, interest based
negotiations. I look forward to continuing discussions at the earliest possible date.
Sincerely,

xr'
Dennis M. Diemer
General Manager
DMD:kgl

cc:

EBMUD Board of Directors
Members, Sacramento County Board of Supervisors
Sacramento Mayor Joe Serna
William Edgar, Sacrarnento City Manager
Jim Sequeira
Keith DeVore

Attachment 4
Excerpt from Draft TriParty Agreement
For the Joint Project
Nimbus Disable Trigger Proposals — February 1998
(County Proposal) Upon completion of the connection between the Folsom South Canal
and the Mokelumne Aqueducts, EBMUD shall not take delivery of American River water
diverted upstream of the Fairbaim Water Treatment Plant diversion.
(City Proposal) Upon completion of the connection between the Folsom . South Canal
and the Mokelumne Aqueducts, and following 5 years operating experience for the Joint
Project, EBMUD shall not take delivery of American River water diverted from upstream
of the Fairbairn Water Treatment Plant diversion.
(EBMUD Proposal) Upon successful operation of the Joint Project facilities through a
multi-year drought to deliver American River water to EBMUD consistent with the terms
and conditions of the TriParty Agreement, EBMUD shall not take delivery of American
River water diverted upstream of the Fairbaim Water Treatment Plant diversion.
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DENNIS M. D1EMER
GENERAL MANAGER

March 10, 1999
Robert Ryan
Acting County Executive
County of Sacramento
700 "H" Street
Sacramento, CA 95814-1280

William Edgar
City Manager
City of Sacramento
916 "I" Street
Sacramento, CA 95814

Subject: EBMUD/Sacramento Joint Meeting — March 1 Sacramento Parties Proposal
Dear Messrs. Ryan and Edgar:
The EBMUD Board of Directors has considered your recent request to present and
discuss the modified alternative proposal for a Joint Project described in your letter dated
March 1, 1999. The EBMUD Board agrees that a joint meeting of the elected council
and boards of the Joint Project cost share partners is an appropriate next step in the
negotiations of a mutually acceptable Joint Project.
The District remains strongly committed to completing interest-based negotiations on a
mutually acceptable Joint Project with the City and County of Sacramento. We
understand and continue to respect the importance of implementing a project that is
protective of lower American River values. Our collective success will depend on our
mutual willingness to work hard to find acceptable compromise on the issues that divide
us.
EBIVIUD customers are investing heavily to ensure that current supplies are used
efficiently. Our District has the highest per capita investment in conservation of any
major urban water provider in California. Without a supplemental supply, current
EBMUD customers face unacceptable rationing (up to 65%) during severe drought.
Clearly, such rationing would cause devastating impacts to the East Bay economy.
In light of this critical need for drought protection for EBMUD customers, the EBMUD
Board also agrees that time is of the essence and that a joint meeting should be scheduled
as soon as possible. To that end, the EiffVfLID Board recommends that the meeting be
held in Sacramento to simplify the logistics of scheduling the meeting and in
consideration of the local interest in the Sacramento community. EBMUD also agrees
that involving an impartial mediator would assist our continued discussions. We have.
contacted the Federal Mediation and Conciliation Service to initiate the process of
identifying candidate individuals.

376 ELEVENTH STREET . OAKLAND . CA 94607•4240 . (510) 835-2000
BOARD OF DIRECTORS JOHN A. COLEMAN • KATY FOULKES • FRANK MELON

WILLIAM & PA77E.RSON • DAVID RICHARDSON • DANNY W WAN

Messrs. Ryan and Edgar
March 10, 1999
Page 2
It is our request that the joint policy board meeting include substantive discussion and
responses to the six threshold policy questions listed in the attached. Also provided in the
attached are a number of questions of clarification that relate to technical and operating
aspects of your proposal. We would request that you also address these questions as part
of your presenting the modified proposal.
Ruth Austin of my staff will serve as our contact to coordinate mutual scheduling needs
for this meeting. This is an exceedingly difficult challenge to schedule a joint meeting of
three policy boards within a two week timeframe. I would respectfully request that we all
resolve to make this happen. Ms. Austin can be reached at (510) 287-0102.
Sincerely,

Dennis M. Diemer
General Manager
DMD:JBL:kgl
Attachments
cc: EBMUD Board of Directors
Members, Sacramento County Board of Supervisors
Members, Sacramento City Council
Sacramento Metropolitan Water Authority Board of Directors
Ed Schnabel, Sacramento Metropolitan Water Authority
Senator Deborah Ortiz, 6 th District
Senator Don Perata, 9th District
Senator Richard Rainey, 7 th District
Senator Liz Figueroa, 10 th District
Assemblymember Dave Cox, 5 th District
Assemblymember Mike Machado, 17th District
Assemblymember Anthony Pescetti, 10th District

Messrs. Ryan and Edgar
March 10, 1999
Page Three
cc: Assemblymember Elihu Harris, 16th District
Assemblymember Darrell Steinberg, 9th District
Assemblymember Lynne Leach, 15 th District
Assemblymember Dion Aroner, 14th District
Assemblymember Ellen Corbett, 18 th District
Assemblymember Tom Torlakson, 11 th District
Stuart Somach, DeCuir and Somach LLP
Water Forum Stakeholders
Tom Graff, Environmental Defense Fund
Jean Auer, Environmental Water Caucus
Roberta Boreonovo, Environmental Water Caucus
David Fullerton, Natural Heritage Institute
Hal Candee, Natural Resources Defense Council
Barry Nelson, Save San Francisco Bay Association
David Nesmith, Sierra Club
Sacramento Bee
Oakland Tribune
San Francisco Chronicle
Stockton Record
Contra Costa Times

Attachment
Page 1 of 5
Introduction: The following questions were initially communicated in a letter dated
March 1, 1999 from Dennis Diemer to Robert Ryan and William Edgar.
THRESHOLD POLICY QUESTIONS RELATED TO SACRAMENTO
MODIFIED JOINT PROJECT PROPOSAL

1) The Joint Project facilities and operations agreed to in December 1996 met
EBMUD's dry year needs. How will the modified proposal offered by the City and
County as a substitute for the Joint Project satisfy EBMUD's dry year needs?
2) Is the City of Sacramento prepared to suspend its independent water supply
development projects during the development of this substitute Joint Project
proposal?
3) Is the Sacramento County Water Agency prepared to suspend its independent water
development activities during the development of this substitute Joint Project
proposal?
4) Given the recent 3 year history of the Joint Project, what assurances can be offered
by the City and County that additional time and money invested in this most recent
modified proposal will be productive?
5) The principal outstanding issue regarding the original Joint Project is the detailed
timing and terms for disabling Nimbus diversions. What is different about this
substitute proposal that suggests this issue will be resolved?
6) What is the additional cost of the substitute proposal as compared to the Nimbus
alternative? What is the public benefit to be achieved for this incremental
expenditure? Who will pay for it?

March 10, 1999

Attachment
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Introduction: The following questions follow point-for- point the format used in the
Modified Joint Project proposal dated February 26, 1999 as provided in the March 1,
1999 letter from Robert Ryan, William Edgar and Ed Schnabel . For ease of reference,
the corresponding number and letter designations are used.
CLARIFYING QUESTIONS REGARDING TECHNICAL AND OPERATIONS
ASPECTS OF THE MODIFIED PROPOSAL
1) Disabling Nimbus Diversions
The Water Forum DEIR and Action Plan proposes diversions at Nimbus for South
Sacramento County Agriculture, the County of Sacramento and others. Please
clarify which Nimbus diversions are supported by the City and County and which
are not supported. What are the differentiating factors?
EBMUD requests that the City and County review the language-proposals for
disabling Nimbus diversions included in the Draft Joint Project TriParty
Agreement and provide responses whether this provides adequate assurance.
What beyond the language in the Draft TriParty Agreement is needed to
sufficiently address this requirement?
2) Hodge Flows as Trigger for Diversions
The modified proposal limits EBMUD diversions at Intake Site 5 to when
Hodge flows are exceeded at the mouth of the American River. Is this proposed
to be a uniform trigger applied to all diversions below Nimbus?
Your March 1 letter suggests that your modified Joint Project offer allows
EBMUD diversions under "virtually the same terms that the City of Sacramento
agreed to be limited to for its expanded capacity of the American River treatment
plant." Please clarify how these terms are the same.
A County representative has indicated that the County would propose language
for consideration in the EBMUD/USBR amendatory CVP contract
to clarify the applicability of the Hodge physical solution requirements on the
ability for EBMUD to take deliveries pursuant to the terms of that amended
contract. What specific language is being proposed?

March 10, 1999
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3) Water Transfers
What water supply benefits for San Joaquin are supported by the
City and County?
Existing laws and contractual requirements provide certain rights as well as
substantial limitations and constraints on EBIVIUD's ability to transfer water
under its CVP contract entitlement. Does the City and County find the
safeguards in existing laws and EBMUD's draft amendatory CVP contract to
be adequate? If not, then can the City and County specify what additional
requirements would be needed?
4) Maximum Sizing of Diversion and Conveyance Facilities
The City and County modified proposal describes a 155 cfs maximum sizing
for the diversion and conveyance facilities. What is the empirical basis for
this maximum sizing? What assurance are the City and County offering that
whatever number we could agree to would not be proposed for further
reduction in the future? Is 155cfs.a maximum number or is there flexibility?
5) Role of Environmental Representatives in the Negotiations
How would the environmental negotiating representatives be formalized?
What specific authority would they have and specifically what groups and
interests would they represent? Clarify what the nature of the consultation
with Bay Area environmental interests would entail and what authority
would these interests have in the negotiations?
6) Coordinated Operations of American River and Mokelumne River supplies
The American River source is substantially more expensive water to
Purchase, treat and deliver to EBMUD customers. That reason alone dictates
Our limiting deliveries from this source to those instances when the
Mokelumne source alone cannot meet our minimum needs. Further, it is not
solely within EBMUD's discretion to operate in a manner to preferentially
use the American River source. Does the City and County agree that the
le g al and regulatory framework provide adequate assurances? If not, then
please explain and propose an alternative approach.
March 10, 1999
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7) Expansion of EBMUD Service Boundary
• The EBMUD Draft Amendatory contract includes an obligation that
Water delivered under the contract can only be used within the
contractor's existing water service area. Does the City and County have any
specific language or proposal that adequately achieves the assurance that the
benefit of supplemental supplies from the American River would be limited
to EBMUD's existing service area?
8) Adequate environmental analysis (EIR/S) for the Modified Project
This is a legal standard to which any project must demonstrate compliance.
Can the City and County describe specifically what aspects of the current
environmental analysis they consider to be adequate for the Modified
Project?
9) Assurances
What beyond the language in the Draft TriParty Agreement is needed to
sufficiently address these assurances? If the City and County . determine that
the Draft TriParty Agreement language not to be sufficient, then much
more clarity would need to be provided to enable productive consideration
of these assurances.
10) Community Enhancements
The $5 Million for community enhancements negotiated in the Draft TriParty
Agreement is premised on mitigation for the diversion downstream of
Nimbus providing dry year supply to EBMUD and supply in all years to the
County. The amount negotiated was a total cap for proportionately shared
contributions by EBMLJD and the County combined. Please clarify whether,
and why, the City and County have proposed to change the premise for this
mitigation payment in the modified proposal?

March 10, 1999
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11) Mitigation for Construction Impacts
Can the City and County provide further definition of what is meant by
"adequate" mitigation and how their definition of adequate mitigation is
the same or different from the mitigation specified in the Draft EIR/S and
subsequent responses to comment provided to the City and County on this
aspect?
12) Contributions for Habitat Management
Can the City and County clarify that any contributions to the Habitat
Mitigation Element would be allocated proportionately to all purveyors that
benefit from surface water diversions from the American River?
COUNTY AND CITY COMMITMENTS
A-C) Sacramento County Groundwater Banking Assurances
The Sacramento groundwater basin is documented as having overdraft,
contamination and water quality issues. In light of these facts, the County
needs to clarify what positive potentials exist? Can the County provide
specific proposals for what the enforceable assurances would be? Can the
County provide specific indication whether capacity to deliver 70 TAF dry
year yield of previously banked water to EBMUD is feasible? Can the
County indicate how much water could EBMUD bank in Sacramento County
and what requirements the County would impose on extractions of previously
banked water?
D) State Legislation — Assurances
Previous discussions with the City and County regarding State legislative
assurances have included the need to amend both the State Wild and Scenic
Rivers Act and the American River Parkway Act. Can the City and County
clarify whether their modified proposal is inclusive of all State legislative
assurances required to implement the modified Joint Project.
E) City and County Support for 1999 Water Bond Funding
Can the City and County clarify what "portion" of the facility costs they
support for 1999 Water Bond funding?
March 10, 1999

City of Sacramen to &
County of Sacramento
Modified Proposal
transmitted on 3-1-9S

MODIFIED JOINT PROJECT PROPOSAL
FEBRUARY 26, 1999

1

No diversions from Nimbus

2.

EBMUD could divert Site 5 when flows at the mouth of the lower American
River would be above the Hodge threshold.

3.

No sales of water diverted from the American River to parties other than
Sacramento and San Joaquin as required for conjunctive use.

4.

Diversion and pipe from Site 5 to the Folsom South Canal and Folsom South
Canal extension sized for . a maximum of 155 cubic feet per second.

5.

Sacramento environmentalists would be included in all substantive negotiations
on the Modified Joint Project and there would be consultation with Bay Area
environmentalists.

6.

Negotiation must address how operation of the American River and Mokelumne
•
River supplies would be coordinated.

7.

The benefits to EBMUD of the American River water supply would be limited to
EBMUD's existing service area. It could not be used as a source of supply for an
expansion of EEMUD's service area.

8.

Adequate EIR and EIS analysis of the Modified Joint Project.

9.

All assurances required includin g , but not necessarily limited to:
a.

State legislation that would:
1.

Prohibit EBivfliD from taking water diverted at Nimbus.
Exempt the Folsom South Canal extension from Water
Code Section 1810 (the "Katz" wheeling law).

b.

Amend the Hod g e Decree to allow EBMUD to divert at Site 5 and
prohibit it frorri taking water diverted at Nimbus.

c.

Amend the Bureau of Reclamation's water rights to add the Site 5
diversion location and exclude Nimbus as a point of diversion for water
delivered to EBMUD.

d.

Amend the contract between BEM-LTD and the Bureau to add the Site 5
diversion location and exclude Nimbus as a point of diversion for water
delivered to EBivIUD.

e.

Include in the contract between the City and EBMUD for facility
operation and maintenance, a provision that EBMI.31) would not take
water diverted at Nimbus.
Include as a covenant in bond documents for the project, a provision that
EBMUD would not take water diverted from Nimbus.

10.

EBMUD would provide approximately 55 million for previously identified
community enhancements (e.g. purchase of Uruttia property, _parkway
improvements, etc.)

11.

EBMUD would adequately mitigate pipeline construction impacts.

P. EBMUD would provide 5125,000 annually (adjusted for inflation) to the Lower
American River Habitat Management Element. (Note: the City and County will
each be making the same level of annual contributions).
13.

City would operate and maintain the diversion facility and pipeline to the
Fairbairn Pumping Plant.

COUNTY AND CITY COMMITMENTS IF THE MODIFIED JOINT
PROJECT IS FOUND TO BE ACCEPTABLE*
lithe Modified Joint Project is found to be acceptable to the County and the City would
commit to the following:
A.

The County and City would request Judge Hodge to amend his order to allow
EBMUD to bank American River water (diverted only at Site 5 above the Hodge
threshold) in Sacramento or San Joaquin counties as part of a conjunctive use
project. This would help EBMTJD g et a dry year supply from banked
groundwater.

B.

Sacramento County would work with its stakeholders to provide assurances that
EBMUD could *bank water in Sacramento County. This could include in lieu
storage in the Galt groundwater subbasin and in lieu and perhaps direct injection
in the South Sacramento County groundwater subbasin (including Zone 40).

C.

Sacramento County would also work with stakeholders to provide EBMUD
enforceable assurances that it would be able to withdraw agreed upon amounts of
previously stored water from the subbasins under agreed upon conditions. This
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would be subject to adequate protections and improvements for Galt area and
South Sacramento County groundwater users.
D.

The County and City would support state legislation that would amend the State
Wild and Scenic Rivers Act to allow American River water to be exported
consistent with all requirements of the Modified Joint Project.

E.

The County and City would support including funds in the 1999 Water Bond to
help pay a portion of the costs for: pumpback to Folsom South Canal; conjunctive
use facilities (that could help provide EBMUD's dry year supply); and related
Sacramento County facilities: Funds would be contingent on adherence to all of
the conditions of a Modified Joint Project Agreement.

3
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Alternative
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•

EBMUD Diversion:
49,000,000,000
Gallons/Year

NOTICE OF SPECIAL MEETING
of the
SACRAMENTO CITY COUNCIL
Wednesday, April 28, 1999
6:00 P.M.

NOTICE IS HEREBY GIVEN that the Sacramento City Council will be
participating in a Special Joint Meeting with the Sacramento County Board of
Supervisors and the East Bay Municipal Utility District Board of Directors on
Wednesday, April 28, 1999 at 6:00 p.m. in the Board Chamber - 700 "H". The
purpose of the meeting will be to consider matters and concerns of interest to each
legislative body.

VALERIE A. BURROWES, CITY CLERK
DATED: April 23, 1999

NOT FOR PUBLICATION
THIS NOTICE PROVIDED PURSUANT TO THE BROWN ACT

Sacramento County Board of Supervisors
and
Sacramento City Council
and
East Bay Municipal Utility District Board of Directors
Board Chambers - 700 "H" Street

6:00 PM

April 28, 1999
6:00 pm 6:20 pm

Introductions & Welcome
Elected Board Members in attendance
Key staff from County/City/EBMUD

Muriel Johnson
County Bd of Supervisors

6:20 pm6:25 pm

Geographic Orientation

Darrell Eck, Sr. Civil
Engineer
County Water Resources

6:25 pm 6:40 pm

Five (5) Minute Statements by an Elected
Representative of each Board
• EBMUD
• County

Illa Collin
County Bd of Supervisors

• City

Mayor Joe Sema Jr.
City of Sacramento

6:40 pm 7:00 pm

Presentation on Sacramento Parties
Alternatives Proposal

Jim Sequeira, City of
Sacramento, Director of
Utilities

7:00 pm 8:00 pm

Discussion amongst Elected Officials on
the Sacramento Parties Alternative
Proposal

Moderator:
Muriel Johnson
County Bd of Supervisors

8:00 pm

Open for Public Comment

Moderator:
Muriel Johnson
County Bd of Supervisors

Discussion of Next Steps

Elected Officials

BOARD OF DIRECTORS

EBMUD

EAST BAY MUNICIPAL UTILITY DISTRICT
375 - 1 lth Street, Oakland, CA 94607

Office of the Secretary: (510) 287-04.40

Held Jointly with the City and County of Sacramento
County Board of Supervisors Chambers •
700 H Street
Sacramento, California
6:00 p.m.
Wednesday, April 28, 1999

At the call of President John A. Coleman, a Special Meeting of the Board of Directors of the East Bay
Municipal Utility District will be held jointly with the City and County of Sacramento at 6:00 p.m. on
Wednesday, April 28, 1999, in the County Board of Supervisors Chambers, 700 H Street, Sacramento,
California.
The Board will discuss issues related to the East Bay Municipal Utility District-Sacramento Joint Project
Alternative of the District's Water Supply Management Program.

Dated: Apri122, 1999

Ruth E. Austin
Acting Secretary of the District
wANOTICBS.99
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BOARD OF DIRECTORS
EAST BAY MUNICIPAL UTILITY DISTRICT
Oftce of the) Secretary: (510) 287-0440
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AGENDA

Saciallietting
Held Jointly with

City and County of Sacramento
County Board of Supervisors Chambers

700 H Street
Sacramento, California

6:00 p.m.
Wednesday, April 28, 1999
ROLL CALL:
• DI$CUSSION:
1..

Introductions and Welcome

2:

Geographic Overview •

3.

Five-Minute Statements by an elected representative of each Board

4.

Mutual Interests as identified in March 1997 Joint Project Cost Share Agreement

5.

Presentation on Sacramento Parties Alternative Proposal

6.

Discussion among elected representatives on Sacramento Parties Alternative Proposal

• 7.
8.

Public Comment
Next steps:
• Additional Discussion among Board elected representatives
• Closing statements by an elected representative of each Board

‘1,111QIIMIEME:
vdagends.14-28-99 medial tntpioe

MINUTES
OF THE
SACRAMENTO CITY COUNCIL
•
REDEVELOPMENT AGENCY OF THE CITY OF SACRAMENTO
HOUSING AUTHORITY OF THE CITY OF SACRAMENTO
ECONOMIC DEVELOPMENT COMMISSION
SACRAMENTO CITY FINANCING AUTHORITY
• SPECIAL JOINT MEETING
April 28, 1999

CALL TO ORDER
The Special Joint Meeting of the Sacramento City Council, the
Sacramento County Board of Supervisors, and the East Bay Municipal
Utility District Board of Directors was called to order by Muriel
Johnson at 6:10 p.m. on the above date in the Board Chambers located
at 700 H Street.
ROLL CALL
Present: Sacramento City Council Members: Cohn, Hammond, Jones,
Kerth, Pannell, Yee, and Mayor Serna
Present: Sacramento County Supervisors: Roger Dickinson, Illa
Collin, Roger Niello, Don Nottoli, and Chair Muriel Johnson
Present: East Bay Municipal Utility District (EBMUD) Directors:
Katie Foulkes, Frank Mellon, Danny Wan, Bill Patterson,
David Richardson, Lesa McIntosh, and President John Coleman.
Introductions & Welcome:
Muriel Johnson, Sacramento County Supervisors Chair, reviewed the
ground rules of the meeting. The specific objectives were
information sharing and discussion, not negotiation. No formal
response to any specific request was expected during the meeting.
Ms. Johnson introduced the participants and their staff.
Darrel Eck, County Senior Engineer, presented a slide show of
scenes from the American River.
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Five Minute Statements by Elected Representative of each Board:
John Coleman, President East Bay MUD, spoke about why their
customers need the water during droughts and described the
background of the project.
Illa Collin, County Supervisor, described the reasons taking
water at Nimbus during drought would damage the America River.
She seeks a solution that does not compromise Sacramento.
Sacramento is not opposing East Bay getting water but is saying
it must be downstream and not during droughts.
Joe Serna, Mayor of Sacramento, urged support of the Modified
Project. He gave highlight's of the plan.
Mutual Interests as Identified in the March 1997 Joint Project cost
Share Agreement:
John Lampe, Director of Water and Natural Resources of East Bay
MUD, described the Joint Project development agreements.
September 1995 EBMUD agreed to initiate Joint Project
development discussions with Sacramento interests
January 1997 Draft Sacramento Water Forum Agreement
published included mutually agreed description of Joint
Project facilities and operations
March 1997 City/County/EBMUD cost sharing agreement to
develop environmental documentation and preliminary
engineering consistent with mutually agreed project
description
Mutual Interests Described in 1997 Conceptual Agreement
on Joint Project - The Joint Project will:
•
•Contribute to meeting projected 2030 water demands
in the City and County of Sacramento
Satisfy EBMUD's 2020 need for a supplemental water
•
supply in drier years
Meet the entire water demand of EBMUD during
•
occasional planned outages of EBMUD's Pardee
Reservoir system for maintenance and repair
•
Provide substantial opportunity for EBMUD to make
use of its USBR contract supply either directly or
by transfer to other parties, including especially
parties in San Joaquin and Sacramento Counties
▪
Protect the fishery, wildlife, recreational and
aesthetic values in the lower American River

2
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Presentation on Sacramento Parties Alternatives Proposal
Jim Sequeira, Director of Utilities for City of Sacramento,
described the proposed Modified Project.
•
No diversion at Nimbus
New Site 5 diversion structure
•
•
Diversions only when Hodge threshold met
•
Maximum diversion of 100 million gallons per day
Sacramento environmentalists to be included in all
•
negotiations
Benefits to EBMUD would be limited to existing service
•
area
Negotiations must address how operations of American
•
and Mokelumne will be coordinated
•
$5 million for community enhancements
•
Mitigation of construction impacts
$125,000 annually for American River Habitat-Management
•
Element
•
City to operate and maintain facilities within City
No Water Sales to parties other than San Joaquin and
•
Sacramento for conjunctive use programs
Offer to cooperate in developing a dry year groundwater
•
supply for EBMUD
Pursue financial support such as bonds, to help defray
•
costs associated with the project
Allows EBMUD to bank groundwater in Sacramento and San
•
Joaquin counties
Discussi6n Among Elected Officials on the Sacramento Parties
Alternative Proposal
- Director Foulkes asked how long the negotiations might take.
Mr. Sequeira answered that it was impossible to say, but he could
commit to getting the Sacramento groups together to have an
.agreement in 60 days.
Director Richardson pointed out that East Bay MUD has no control
over limiting its service area.
Director McIntosh asked if all the elements were open to
negotiations, or if there were items written in stone.
Bob Thomas, Sacramento City Manager, stated there were two items
cast in stone. One was that the Nimbus diversion must be
disabled and the other was that there will not be diversions in
dry years.
President Coleman stated that the Nimbus diversion point will be
disengaged.
3
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Supervisor Nottoli asked how the groundwater banking for dry
years would work.
Jonas Menton, Director of City/County Metropolitan Water
Planning, stated that a ground water program for North Sacramento
has been negotiated. There are an even larger number of
groundwater users in the South, so it is on the agenda to do the
same there. The Southern County has a major storage resource
available, because so much water has been withdrawn. An
agreement will benefit the local groundwater users as well as
EBMUD. EBMUD will not be able to receive all they need during
dry years from South Sacramento County, but it is possible San
Joaquin storage could be Lthed as well.
Ed Snobel, CEO of the Sacramento.North Area Groundwater
Management Authority, stated that in the North Area there is
500,000 to 600,000 acre feet of exercisable water. The same
volume is available in the middle of the County.
Director Wan stated that the Bureau contract is compliant to the
Hodge flow restrictions. He asked if it was possible that another
party could divert water above Site 5 so that the Site 5
diversion would never achieve Hodge flows.
Supervisor Dickenson, answered that one fundamental purpose of
the Water Forum was to protect the River. Diversions would not
be allowed to happen that would endanger the flow.
Mayor Serna agreed that the City would also fully oppose any
attempt for any other parties to take water from the American
River.
James Jones, representing Save the American River Association,
stated that a key objective of the Water Forum is that everyone
is on the same level playing field. Once the Hodge level is
triggered it will affect everyone on the entire stretch of river
in the same way. No one can take advantage.
President Coleman asked how the City's plans to increase its
diversion will affect EBMUD's ability to take water.
Mr. Menton stated that 70 years of records had been studied.
There were only a few months in the 70 year period that the
City's planned increase would affect the Hodge trigger. The
increased capacity would never be used when the flow at the mouth
is below Hodge. The proposed City increase is 150 cubic feet per
second. The County has no plans for increased diversion, because
they divert from the Sacramento River.
Mr. Thomas asked East Bay MUD to ask the Bureau to extend the
April 28, 1999 (e)

comment period for the amendatory contract. With the deadline so
close, it will dilute the effort to create an agreement. Energy
will go into disagreements over the contract, instead of into
good faith negotiations.
Director Patterson asked about the Joint Project.
Supervisor Collin answered that it was a project to determine
feasability. Study showed it was not feasible so the City and
County are hoping for a new way to achieve the same goals in a
cooperative manner.
Director Foulkes asked about the increased cost of the Modified
Project.
Dennis Diemer, EBMUD General Manager, stated that the cost of the
pumpback from Site 5 to the South Folsom Canal will be $165
million '. Other additional costs will be $5 million for community
enhancements and the $125,000 annually for Habitat Management.
Director Foulkes
payers in EBMUD.
cost that was to
million for EBMUD

asked what cost benefits there were for the rate
$174 million was the original Joint Project
be shared. The Modified Project cost is $337
alone.

Council Member Cohn suggested that the benefit was avoiding
litigation. Plus there will be much more certainty of getting
water delivery. He described the disruption the construction of
the C Street pipeline will cause to the community.
President Coleman asked that everyone understand how frustrated
the EBMUD Board feels. EBMUD tried to meet 3 months ago to avoid
... the pressure of the deadline.
Mr. Thomas stated that the $165 million estimate is probably
high. It was calculated using different conditions. He added
that other benefits to EBMUD were the groundwater option and time
savings.
Director Mellon clarified that the City and County would not
share any capacity or share the cost of maintaining the pipe or
pumps. The City would operate the facilities in the City limits
as a contract with EBMUD.
Public Testimony:
The following people spoke against the amendatory contract and in
support of the Alternative Modified Proposal:
•

Alan Wade, President of Save the American River.
Association (SARA)
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•
•
•
•
•
•
•
•
•
•

Frank Sorrel, Vice President of SARA
Jim Jones, Representing SARA and The Water Forum
Jack Soul of SARA
Elani Tsakopoulos, President of AKT Development
Association
Bruce Haloshalt, of Business Caucus and Water Forum
Ron La Force, President of CA Outdoorsman
Barry Paulson, President Sacramento Valley Marine
Association
Dan Bocker, Managing Editor of Anglers Magazine
David Nesmith, Conservation Director for San Francisco
Bay Sierra Club
Charles Beaucarka, Past President of CA Association of
Recreation and Park Districts
Bill Barry, Attorney
Ed Snable, CEO of Sacramento North Area Ground Water
Management Authority
William Lowell
Steven Brow
Bill Trainer, Sacramento resident
Bill Frederick, Director of Resources for League of
Women Voters
Matt Paige
Maurice Ross

Ron Sutter, Director of County Recreational Parks and
Recreation spoke on the economic importance of the river.
Michael Murphy, a resident from Midtown, suggested using a
route on the other side of the levee to minimize the
disruption during construction.
Peter Smira, Director of SARA, urged taking the water from
the confluence and not Site 5.
Discussion of Next Steps

Vice Mayor Yee stated he was optimistic and eager to get back to
the table. He asked East Bay MUD to take the amendatory contract
off of the table and extend the deadline.
President Coleman made a firm commitment to find a project that
works for all parties. He added that the Board can not change
the contract without going into closed session.

ADJOURNMENT

The meeting was adjourned at 9:40 p.m.
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Submitted

Valerie A. Burrowes, City Clerk
Approved

7

April 28, 1999

