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February 13, 1998

City Council
Sacramento, California
Honorable Members in SessiOn:

SUBJECT: STADIUM BOULEVARD INTERCHANGE (PN:TH42/TH47) — APPROVAL OF
FUNDING AGREEMENT WITH PRIVATE DEVELOPERS, APPROPRIATION
OF FUNDS AND APPROVAL OF SUPPLEMENTAL AGREEMENT NO. 4,
WITH DOKKEN ENGINEERING, FOR DESIGN SERVICES
'LOCATION AND COUNCIL DISTRICT:
Extension of Stadium Boulevard at Interstate 5. Council District 1.
RECOMMENDATION:
This report recommends that the City Council adopt the attached resolution:
• Approving the design funding agreement with two private property owners;
• Appropriating $614,000 in private sector funds, to the Stadium Boulevard Interchange Project
(PN:TH4211H47) for project design; and
• Approving Supplemental Agreement No. 4 to the Consultant Services .Agreement with
Dokken Engineering to provide engineering design services.

CONTACT PERSON:

•

FOR COUNCIL MEETING OF:

March 17 1998
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SUMMARY:
Two private property owners have agreed to fund the design of the Stadium Boulevard
Interchange on Interstate 5. These property owners anticipate funding construction costs as
early as 1999. Approval of the attached agreements is required to begin design of the
interchange and to insure that the City is reimbursed for all costs associated with the project
design.
COMMITTEE/COMMISSION ACTION:
None.
BACKGROUND INFORMATION:
The Stadium Boulevard Interchange will improve access within North Natomas, particularly areas
east and west of Interstate 5. This interchange is listed as a freeway improvement in the North
Natomas Financing Plan, but there is no funding at this time.
Two private property owners in the North Natomas area, Gateway West LLC and Alleghany
Properties Inc., have agreed to jointly fund project design, including City staff costs. The property
owners will receive reimbursement, in the future, in accordance with the North Natomas
Financing Plan. These two property owners, and possibly others, anticipate funding construction
of this project as early as 1999.
The proposed funding agreement requires Gateway West and Alleghany Properties to post cash
or an irrevocable letter of credit for the total anticipated design costs. The City would make
draws on these funds, as necessary, to pay for project expenses.
The City originally entered into an agreement on February 17, 1993, with Dokken Engineering, to
design the Truxel Road and Arena Boulevard Interchanges. Since this date, Arena Boulevard
has been renamed Stadium Boulevard.
Supplements 1-3 of the agreement with Dokken Engineering were associated with design of the
Truxel Road Interchange.
Dokken Engineering substantially completed the design work several years ago when the project
was delayed due to lack of funding. Supplement No. 4 is required to compensate Dokken for
redesign services due to the following changes:
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1. The subsequent North Natomas Related Freeway Improvement Study indicated the need
for an additional lane on Interstate 5 requiring, among other things, widening the proposed
bridge.
2. All design plans for work on the Interstate System are now required to be in metric units.
FINANCIAL CONSIDERATIONS:
The existing project budget is $304,403, of which $7,912 remains unobligated as of February 13,
1998. The estimated cost to complete the design of the project is $614,000, which will be
funded entirely by Gateway West and Alleghany Properties.
The estimated total project cost, including construction, is $12,500,000.
ENVIRONMENTAL CONSIDERATIONS:
A Negative Declaration was prepared for this project and the Notice of Determination was filed on
December 13, 1989, with the County Recorder.
POLICY CONSIDERATIONS:
The action requested is consistent with Title 58 of the Sacramento City Code and existing policy
regarding agreements for capital improvement projects.
MBEJWBE:
Dokken Engineering is not a MBENVBE firm.
ectfully submitted,
uane
ray
Technical Services Manager
RECOMMENDATION PPRO D. Approved:,
LIAM H. EDG
,/ City Manager

Michael
Director o
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•lic Works
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ADOPTED BY THE SACRAMENTO CITY COUNCIL
ON DATE OF

RESOLUTION APPROVING A DESIGN FUNDING AGREEMENT
FOR THE STADIUM BOULEVARD INTERCHANGE PROJECT AND
SUPPLEMENTAL AGREEMENT NO. 4, WITH DOKKEN ENGINEERING,
FOR DESIGN SERVICES; AND APPROPRIATION OF FUNDS TO THE •
STADIUM BOULEVARD INTERCHANGE PROJECT.(PN:TH421TH47)
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SACRAMENTO:
1. That the City Manager and City Clerk are hereby authorized and directed to execute, on
behalf of the City, the attached Design Funding Agreement with two private landowners
for the Stadium Boulevard Interchange Project.
2. That the City Manager and City Clerk are hereby authorized and directed to execute, on
behalf of the City, the attached Supplemental Agreement No. 4 for design services on the
Stadium Boulevard Interchange Project.
3. That the 1997/98 Capital Grant Revenue Budget (Fund 248) be increased in the amount
of $614,000 to reflect funding to be received from two private landowners in accordance
with the Design Funding Agreement.
4. That the 1997/98 Capital Improvement Program be amended by appropriating $614,000
in Capital Grant Funds to the Stadium Boulevard Interchange Project (248-500-TH474802).

MAYOR
ATTEST:

CITY CLERK

FOR CITY CLERK USE ONLY
•

RESOLUTION

NO.:

DATE ADOPTED:

AGREEMENT TO PROVIDE FUNDING
FOR THE PURPOSE OF PROJECT DESIGN OF THE STADIUM
BOULEVARD/INTERSTATE 5 FREEWAY INTERCHANGE
, 1998, between the City of
This Agreement is entered into on
Sacramento, a charter municipal corporation (hereafter "City"), and Gateway West LLC,
a California limited liability company and Alleghany Properties, Inc., a Delaware
Corporation (hereafter collectively "Landowners").

RECITALS
Whereas:
• The City and Landowners have determined a need to construct the Stadium
A.
Boulevard/Interstate 5 freeway interchange project ("Project"), as depicted in Exhibit A.
B.
In order to proceed with the Project, it is necessary to complete the design
of the improvements and to fund the costs associated with the design phase ("Design
Cost"). Design Cost shall include costs related to completing the design to the point of
being able to issue a construction contract, including but not. limited to performing
environmental documentation, preparing plans, specifications and obtaining engineering
design approvals from all local, state and federal agencies, approvals from S.A.C.O.G.,
right of way plat and descriptions, resolution of utility relocation issues, and all City staff
costs related to this Agreement and Project design. Based upon current information, the
estimate for the Design Cost is $614,000.
C.

Landowners have agreed to fund the entire Design Cost.

City proposes to expend its own staff time, and enter into a professional
D.
services agreement with a design consultant, but will do so only if Landowners agree
unconditionally, subject to the terms and conditions of this Agreement, to provide the entire
funding for the Design Cost.
E.
City will authorize expenditure of staff time, and enter into the design
agreement only if and to the extent that Landowners have theretofore placed the entire
amount of the Design Cost in cash into an escrow account, or have posted security in the
form specified in this Agreement.
F.
It is City's intent to provide reimbursement to Landowners through the
mechanism of the North Natomas Finance Plan fee structure, and/or limited credits against
Landowners' Public Facilities Fee and/or Land Acquisition Plan Fee requirements ("Fees")
at the time of development of Landowners' land, for that portion of the Design Cost which
they will finance which is in excess of their fair share of the said Design Cost. However,
it is the parties' intent that a separate, subsequent agreement will be entered into between
them, which will establish the nature and extent of reimbursement and/or Fee credits, the
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terms and conditions thereof, and the timing and priority of the reimbursement and/or Fee
credits.

Agreement
Now, therefore, the parties agree as follows:
1.

City Obligations.

a. Agreement for Design Services. Upon full execution of this
Agreement, and delivery to City of a fully executed copy with original signatures and
suitable for recordation, and subject to completion of any applicable environmental review
processes together with state and federal agency approvals, and further subject to
compliance by Landowners with the funding and security requirements of this Agreement
(including but not limited to actual deposit of cash and/or required letters of credit), .City
shall take action to enter into a professional services agreement with Dokken Engineering
to complete Project design, and shall expend required staff resources related to completion
of design, as needed in City's judgment. The parties agree and understand that the City
Council must approve the said professional services agreement before it can become
effective.:

2.

Landowners' Obligations.
a.

Agreement to Provide Design Cost Funding.

(1)
Subject to the terms and conditions of this Agreement,
Landowners shall upon execution of this Agreement, and. approval by the City Council,
provide funding for the Design Cost in the proportionate shares hereinafter identified, in an
amount equal to the estimate set forth in Recital B.
Such funding shall be provided either (I) in cash deposited into
(2)
an escrow account established on or before the effective date of this Agreement, with an
escrowholder mutually acceptable to the parties; or (ii) pursuant to one or more irrevocable
letters of credit in a form approved by the City Attorney. Each such letter of credit shall be,
by its express terms, unconditional and absolutely free of defenses on the part of
Landowners and/or the bank or financial institution issuing the letter, and shall be delivered
to and held by City for its use in accordance herewith.
(3)
Each bank or financial institution proposed by a Landowner to
be the provider of the letter of credit shall be subject to the prior approval of City in its sole
discretion.
(4)
Each letter of credit shall by its express terms permit draws by
City upon the letter, in such amounts and at such times as City in its sole discretion
determines is required for payment of Design Costs. In exercising its sole discretion, City
shall have the right to make a single draw of the entire amount of each letter of credit. In
Stadium Interchange.Agt
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the event City determines to make multiple draws in lieu of a single draw, City may
nevertheless change such determination at any time in City's sole discretion. Without
limiting the generality of the foregoing, City shall have the right to draw down the entire
amount of one or more of the letters of credit in the event it cannot for any reason draw
down on one or more of the other letters of credit. In order to minimize costs, it City's
intent to make monthly draws for costs other than city staff costs, and to make an annual
draw for city staff costs; however, City also intends to reserve maxirrium . discretion in
making draws, as expressed in this subsection, in order to be able to deal with
circumstances at hand when and as draws become necessary.
Each letter of credit either shall not be subject to expiration or
(5)
shall by its express terms not be subject to expiration without written notice to City given
not less than thirty (30) days prior to the date of expiration. An expiring letter shall be
replaced not later than five (5) working days prior to the expiration of the said thirty (30) day
period. If Landowners shall fail to do so, Citj/ shall have the right to draw the entire amount
of the letter of credit, and to deposit said amount into the escrow account referred to in
subsection 2.a.(2) above, as if Landowners had paid cash in lieu of a letter of credit.
All interest earned while such funds are on deposit in the
(6)
escrow account shall accrue to the benefit of Landowners.
Each letter of credit shall substantially conform to the sample
(7)
letter attached hereto as Exhibit B and incorporated herein by this reference.
Design Cost in Excess of Estimate.. In the event that Design Cost
b.
exceeds the estimated cost specified in Recital B, City shall immediately give notice to
Landowners of a revised estimate. Landowners shall, within thirty (30) days of service of
the said notice, provide the additional funding required to fund the deficit through cash
deposits or through posting of additional security as specified in subsection 2.a. above.
Further increases in Design Cost shall be handled in the same manner. In the event that
Landowners fail to provide the additional funding as required hereunder, City shall forthwith
cease work on the Project design, and shall terminate the professional services agreement
or agreements entered into for Project design.

c.
Landowner Proportionate Shares. Solely, for the purpose of
Landowners' accounting for their individual shares, the proportionate percentage and dollar
amount of the Design Cost to be paid by each Landowner executing this Agreement shall
be as specified on Exhibit C, attached hereto and incorporated herein by this reference.
City bears no responsibility for calculation of the percentages or proportions specified on
Exhibit C, or the determinations which Landowners have utilized in arriving at the said
calculations. The parties hereto agree and acknowledge that the percentage contributions
specified on Exhibit C are for purposes of this Agreement only, and do not reflect any
Landowner's actual share of the Design Cost which is or may be imposed pursuant to the
North Natomas Finance Plan.

Stadium Interchange.Agt

d. Failure to Provide Funding. In the event that Landowners fail to
provide funding as required to the full and complete satisfaction of City in City's sole and
exclusive discretion, this Agreement shall terminate automatically, without the need for
further notice and without liability to any party.
Reimbursement to Landowners. Landowners are entitled to reimburse3.
ment through the fee provisions of the North Natomas Finance Plan for that portion of the
Design Cost paid by them pursuant to this Agreement which exceeds their fair share of the
cost of the Project, as determined pursuant to the North Natomas Finance Plan. The
parties intend to enter into a separate subsequent agreement for the purpose of specifying
the nature and extent of Landowners' right to reimbursement, the terms and conditions
governing their rights, and the timing and priority of reimbursement. Said agreement shall
also address the issues relating to use of limited and partial Fee credits in lieu of actual
cash reimbursement.
4.

Miscellaneous Provisions.

Entire Agreement. This Agreement represents the entire agreement
a.
of the parties relating to the subjects covered by this Agreement. No oral or written
statement, representation, or agreement not included within this Agreement shall be of any
force and effect whatsoever, and shall be deemed to have been superseded by the terms
hereof.
Attorney Fees. The prevailing party in any proceedings, judicial or
b.
otherwise, brought to enforce the terms of this Agreement, shall be entitled to reasonable
attorney fees and costs in prosecuting or defending such proceedings.
Opinion of Landowner Counsel. Each Landowner, at the time of
c.
execution of this Agreement, shall provide City With a legal opinion of such Landowner's
counsel in the form specified in Exhibit D, attached hereto and incorporated herein by this
reference.
Notices. Any notice required or elected to be given hereunder shall
d.
be in writing and given by placing the notice in the United States mail, postage prepaid,
and addressed in accordance with the provisions of this subsection. Notice shall, unless
the text of this Agreement otherwise provides, be deemed to have been given on the date
that the notice was placed in the mail in accordance herewith. Notice to Landowners, or
any individual Landowner, shall be given to the single address set forth below.
If to City:

Stadium Interchange.Agt

Mr. Ken Grehm •
Project Manager
927 10th Street, Room 300
Sacramento, CA 95814
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Office of the City Manager
City of Sacramento
. 915 I Street Sacramento, CA 95814

With a copy to:

If to Landowners:

• Gateway West LLC
2424 K Street, 2nd Floor
Sacramento, CA 95816
Attn.: Brian Vail•
Alleghany Properties, Inc.
2150 River Plaza Dr., Suite 155
Sacramento, CA 95833
•
Attn.: David Bugatto

e.

Effective date. This Agreement shall become effective upon its

approval by the Sacramento City Council. This Agreement shall not be scheduled for
approval by the City Council unless and until, in City's sole discretion, an appropriate
number of individual Landowners have executed this Agreement.

f.

Assignment; Binding Effect. This Agreement may be assigned by

any Landowner to a third party taking title to the land specified in Exhibit B as being owned
by the respective individual Landowner. Provided, however, that no such assignment shall
be effective without the prior written consent of City having been obtained. City shall have
the right to refuse its consent in its sole and exclusive discretion. Any assignment or
attempted assignment in violation of this section shall be void for all purposes. The
respective heirs, devisees, executors, administrators, assigns and/or transferees of each
Landowner shall be obligated to perform each and every obligation of such Landowner as
specified herein, and shall have the right to partake of the benefit of all provisions hereof.

Cooperation. The parties agree to fully and completely cooperate
9.
with City in good faith during the process of implementation of this Agreement, in order to
achieve its purposes and in accordance with the intent upon which this Agreement is
premised. The parties' duty of good faith cooperation shall include, but not be limited to
executing appropriate documents in a timely fashion, taking all actions required or
convenient to allow City to draw down upon the letter of credit, including execution of such
further documents as may be required by the lender or other entity extending the letter of
credit, and providing such further information or documentation as may be required by such
lender or other entity.
h.

Mediation and Arbitration.

(1) Any dispute or controversy between all or a portion of the
parties to this Agreement relating to the interpretation and enforcement of their rights and
obligations under this Agreement shall be resolved solely by mediation and arbitration in
accordance with the provisions of this section 4.h. The mediation and arbitration
Stadium Interchange.Agt
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procedures shall be commenced by any party to this Agreement by serving of a Notice of
Dispute ("Notice") on the parties pursuant to section 4.d. The Notice generally shall
describe the nature of the dispute and specify the date of its mailing. The Notice shall
require each party to notify the party serving the Notice of its intention to participate in the
mediation and arbitration procedures within five (5) days of the date of mailing of the
Notice. For purposes of this section 4.h. only, the party serving the Notice and all other
parties indicating an intention to participate in the mediation and arbitration procedures
shall be referred to herein as the "Disputing Parties," and shall be the only parties entitled
to participate in said procedures.
•
(2) With respect to any dispute or controversy between Disputing
Parties that is to be resolved by mediation and arbitration as provided in the foregoing
subsection (1), the Disputing Parties shall attempt in good faith first to mediate such
dispute and use their best efforts to reach agreement on the matters in dispute. Within
fifteen (15) days of the mailing of the Notice, the party serving the Notice shall attempt to
employ the services of a third person ("Mediator") mutually acceptable to the Disputing
Parties to conduct such mediation. The cost of the Mediator shall be borne equally by the
Disputing Parties. The mediation shall take place within ten (10) days of the appointment
of such Mediator. If the Disputing Parties are unable to agree on such Mediator, or, if on
completion of . such mediation, the parties are unable to agree and settle the dispute, then
the dispute shall be referred to arbitration in accordance' with subsection (3) of this section
4.h.
(3) (i) Any dispute or controversy between Disputing Parties
that is to be resolved by arbitration as provided in the foregoing subsections (1) and (2)
shall be settled and decided by arbitration conducted by the American Arbitration
Association in accordance with the Commercial Arbitration Rules of the American
Arbitration Association, as then in effect, except as provided below. Any such arbitration
shall be held and conducted in Sacramento, California before one (1) arbitrator who shall
be selected by mutual agreement of the parties. If agreement is not reached on the
selection of an arbitrator within fifteen (15) days after referral to arbitration as provided in
subsection (2) above, then such arbitrator shall be appointed by the presiding judge of the
Superior Court of Sacramento County as soon as practicable.
(ii) The provisions of the Commercial Arbitration Rules of
the American Arbitration Association shall apply and govern such arbitration, subject,
however, to the following:
(A)
Any referral to arbitration shall be barred after the
date that institution of legal or equitable proceedings based on the subject controversy or
dispute would be barred by the applicable statute of limitations.
(B)
The arbitrator appointed must be a former or'
retired judge or an attorney with at least ten (10) years' experience in real property,
•commercial, and municipal law.

Stadium Interchange.Agt
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(C)
The Disputing Parties mutually may elect to have
•
all proceedings involving the Disputing Parties reported by a certified shorthand court
reporter and written transcripts of the proceedings prepared and made available to the
Disputing Parties. If fewer than all of the Disputing Parties desire the use of a court
reporter and preparation of written transcripts, then the issue of the court reporter shall be
submitted to the arbitrator who, in his or her sole discretion, shall determine whether such
use and preparation is necessary or beneficial to the proceedings and the interests of all
Disputing Parties in resolving the dispute.
The arbitrator shall prepare in writing and provide
(D)
to the Disputing Parties factual findings and the reasons on which the decision of the
arbitrator is based.
The matter shall be heard by the arbitrator and the
(E)
final decision by the arbitrator must be .made within ninety (90) days from the date of the
appointment of the arbitrator. The arbitration hearing date shall be established by the
arbitrator, which date must be within such period of time that the arbitrator, in his or her
sole discretion, determines to be sufficient to meet the foregoing time constraints.
(F)
The prevailing party shall be awarded reasonable
attorney's fees and costs incurred in connection with the arbitration pursuant to section 4.b.
above, unless the arbitrator for good cause determines otherwise.
(G)
Costs and fees of the arbitrator and court reporter,
if any, shall be borne equally by the Disputing Parties. The cost of preparing any transcript
of the proceedings shall be the responsibility of the Disputing Party or Parties .requesting
such preparation.
(H)
The award or decision of the arbitrator shall be
final and judgment may be entered on it in accordance with applicable law in any court
having jurisdiction over the matter.
(I)
The provisions of Title 9 of Part 3 of the California
Code of Civil Procedure, commencing with section 1282 and including section 1283.05,
and successor statutes, permitting, among other things, expanded discovery proceedings
shall be applicable to all disputes that are arbitrated under this section 41.
CITY OF SACRAMENTO, a charter
municipal corporation

By
William H. Edgar, City Manager
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ATTEST:

City Clerk
APPROVED AS TO FORM:

City Attorney
GATEWAY WEST LLC, a California limited
. liability company
By: . Angelides Family Revocable Trust, Member
By
Philip N. Angelides, Trustee
By
Julanne M. McCarroll Angelides, Trustee
By:

Sierra Medical Enterprises, Member
By •
M. K. McDonald, Treasurer

ALLEGHANY PROPERTIES INC., a
Delaware corporation
By:
Title:

Stadium Intemhange.Agt

8

2/6/98 z

EXHIBIT A
Depiction of Stadium Boulevard Project
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EXHIBIT B
Form of Letter of Credit

City of Sacramento, Beneficiary of
this Irrevocable Letter of Credit
[address]
Re:

Irrevocable Letter of Credit
Date:
Letter of Credit no.

City of Sacramento:
This irrevocable, unconditional letter of credit is issued to the City of Sacramento, a charter municipal
corporation ("City") by jname and address of the bank inserted herej ("Bank") at the request of and for the
("Principal").
account of
Bank hereby establishes this irrevocable letter of credit in your favor in the amount of
available with Bank at the address stated above by payment of
your draft(s) drawn at sight accompanied by a signed and dated demand letter, worded substantially as follows:
"I, the Director of Public Works of the City of Sacramento or official
representative thereof, hereby demand payment of the sum of
) representing [a partial or full] draw upon
($
."
the amount of your irrevocable letter of credit no.
Bank agrees that this letter of credit is absolute and unconditional, may not be dishonored for any
reason whatsoever during its term, and is not subject to any offset or defense which may have in the past have
existed, or may now or in the future exist as between Bank and City, or Principal and City, or Principal and Bank.
Each draft presented hereunder must be accompanied by this original letter of credit for our.
endorsement thereon of the amount of each draft.
This letter of credit expires at our office on
. Provided, however, that
notwithstanding said nominal expiration date, this letter of credit shall not expire until Bank shall have 0/en City
thirty (30) days written notice of expiration, at City's address set forth above. The thirty (30) day period shall not
commence to run until City shall have actually received said written notice. City shall, during the last five (5)
days of the said thirty (30) day period, have the right to present a demand letter in the form specified. above, to
draw the entire remaining balance of the amount represented by this letter of credit, unless: (I) the expiration
date has been extended and Bank has provided written notice of such extension and its terms to City prior to
City's demand; or (ii) a replacement letter of credit has been issued by Bank or another financial insitution,
which letter complies, in City's sole and exclusive judgment, in every respect with the requirements specified
in the Agreement and is in substantially the same form as this letter of credit.
Bank represents and warrants that the person executing this letter of credit for Bank has unconditional
and full execution authority, and that this letter is a valid and binding obligation of Bank.
Bank:
Address:

By:
Authorized Agent or Representative
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EXHIBIT C
Landowner Proportionate Shares

•

Gateway West LLC:

50%

Alleghany Properties, Inc.

50%
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EXHIBIT D
Form of Counsel Opinion Letter.

I?

[Date]
William H. Edgar
City Manager
City of Sacramento
915 1 Street
Sacramento CA 95814
Re: Agreement to Provide Funding for the Purpose
of Design of the Stadium Boulevard Freeway
Interchange—Opinion of Counsel
Dear Mr. Edgar:
I am an attorney with the firm of [firm name], representing fname of Landownerj
(hereafter "Landowner"), who is a party to the Agreement to Provide Funding for the
Purpose of Design of the Stadium Boulevard Freeway Interchange (hereafter
"Agreement"). As part of our engagement for Landowner, we have been requested to
render this legal opinion, with the intention that the City of Sacramento is entitled to rely •
upon its accuracy and completeness in entering into the Agreement, and with the
knowledge that the City of Sacramento will so rely.
•
In rendering the opinions expressed herein, we have examined various documents,
records and papers of the Landowner [or its general partner] and upon certificates,
originals or copies certified to our satisfaction of public officials, and we examined such
other documents, records and papers as we have deemed necessary and relevant as a
basis for this opinion.
•
This opinion is governed by, and shall be interpreted in accordance with, the Legal
Opinions Accord ("Accord") included in the Third-Party Legal Opinion Report of the ABA
Section of Business Law (19911. This opinion is also governed by, and shall be interpreted
in accordance with, the "California Provisions" as defined in the Business Law Section of
the State Bar of California Report on the Third-Party Legal Opinion Report of the ABA
Section of Business Law (dated May 1992). Asa consequence, it is subject to a number
of qualifications, exceptions, definitions, limitations on coverage, understandings and other

matters, all as more particularly described in the Accord and the California Provisions, and
this opinion should be read in conjunction therewith. Without limiting the generality of the
foregoing, this opinion is subject to the following limiting conditions:
1. We express no opinion as to the ability of the lender or other entity issuing
the letter of credit contemplated by the Agreement to pay the amount thereof.
EXHIBIT D

William H. Edgar, City Manager
Re: Agreement to Provide Funding for the Purpose
of Design of the Stadium Boulevard Freeway
Interchange—Opinion of Counsel
[Date]
Page 2

2. We express no opinion as to the financial ability of the Landowner to fulfil
its obligations under the Agreement.
3. We have reviewed such documents as, in our opinion, are required in
order to render this opinion accurate and complete; we have not, however, undertaken a
comprehensive review of other Landowner documents not related to this transaction.
4. With respect to the opinions expressed herein, the enforcement of the
•
rights and obligations under the Agreement and any related documents may be limited by
bankruptcy, insolvency, reorganization or moratorium or similar laws affecting the
enforcement of creditors rights generally and by application of equitable principles if
equitable remedies are sought.
Based upon and subject to the foregoing, we are df the opinion that:
1. [Where Landowner is a corporation] Landowner is a corporation validly
formed and existing under the Constitution and laws of the State of California [or other•
state], and is currently in good legal standing.
[Where Landowner is a partnership] Landowner is a [complete this with
appropriate tanguage]
[Where neither of the above apply, specify nature of Landowner's status]
2. [Where Landowner is a corporation] Landowner's Board of Directors has
approved execution of the Agreement by resolution duly adopted at a regular [or special]
meeting of the Board.
[Where Landowner is a partnership] [here set forth approvals required and
obtained]
3. jperson executing Agreementj has been duly authorized to sign the
Agreement on behalf of Landowner, and such signature has the effect of legally binding
Landowner.
• 4. The Agreement, when so executed, will constitute a valid and binding
obligation of Landowner, enforceable against Landowner in accordance with its terms, and

William H. Edgar, City Manager
Re: Agreement to Provide Funding for the Purpose
of Design of the Stadium Boulevard Freeway
Interchange—Opinion of Counsel
[Date]
Page 3

no further authorizations or approvals are required to accomplish same.
5. Landowner is the owner of record of the land specified as being owned
by Landowner in the Agreement.
6. To our actual knowledge without making any independent inquiry, there
is no lawsuit filed in any court, and which has been served, wherein Landowner is a party
thereto, and wherein an unfavorable decision or ruling would adversely affect the
Agreement or the transactions contemplated thereby.
In rendering the foregoing opinions, we express no opinions as to the laws of any
jurisdiction other than the State of California.
This opinion letter is limited to the matters expressly set forth herein, and no opinion
is implied or may be inferred beyond the matters expressly stated herein. This opinion is
solely for your benefit and may not be relied upon in any manner by any other person.
This opinion is rendered and effective as of the date hereof.
Very truly yours,

APPROVED
BY ThiE
CITY COUNCIL

MAR 3 1 1998
OFFICE OF THE
CITY CLERK

DEPARTMENT OF
PUBLIC WORKS

CITY OF SACRAMENTO
.
CALIFORNIA

TECHNICAL SERVICES
DIVISION

927 10TH STREET
SACRAMENTO, CA
95814-2702
PH 916-264-8300
FAX 916-264-8281

March 17, 1998

City Council
Sacramento, California
Honorable Members in Session:
SUBJECT: ORDINANCE AMENDING TITLE 58 OF THE SACRAMENTO CITY CODE
RELATING TO BID PROTEST PROCEDURES
LOCATION AND COUNCIL DISTRICT:
Citywide. All Districts.
RECOMMENDATION:
This report recommends that the City Council approve the ordinance amending Title 58 of the
Sacramento City Code relating to bid protest procedures.
CONTACT PERSON: Oi-06_9 ry.

i6");161J; Ontract ffiC2,4'700.0.

FOR COUNCIL MEETING OF: March 31, 1998
SUMMARY:
Ordinance amendments to Title 58 are necessary to implement the recommended Bid Protest
and Hearing Examiner procedures. These amendments are in response to City Council's
direction to establish a procedure referring bid protests to Hearing Examiners.
COMMITTEE/COMMISSION ACTION:
None.
BACKGROUND:

'City COuncil
Ordinance Amending Title 58 of the Sacramento City Code
Relating to Bid Protests
March 17, 1998

This amendment to Title 58 adds a Hearing Examiner process to the bid protest procedure.
The Hearing Examiner will hear all bid protests and make a written determination of the protest
prior to City Council action on the protest and award. Hearing Examiners will be solicited from
_ the construction and legal fields. The selection process will be similar to that which is used for
selecting Nuisance Abatement Hearing Examiners. All Hearing Examiners will be appointed
by Council after the selection process is completed.

FINANCIAL CONSIDERATIONS:
None. If pro bono hearing examiners are not forthcoming, protesters will be required to pay
any fees incurred.

ENVIRONMENTAL CONSIDERATIONS:
The action requested herein involves general policy and procedure making and does not
constitute a project under section 15378.(b) (3) of the California Environmental Quality Act.

POLICY CONSIDERATIONS:
The recommended Code changes are consistent with stated Council requests.

MBE/WBE:
Not applicable. This report has no impact on MBE/WBE efforts as no goods or commodities
are being procured.
Respectfully submitted,

uane
Techni I Services Manager
RECOMMENDATION APPROVED

ILLIAM H. ED
_City ji1ariager

App roved

Mike Kas
Director of

gi
lic Works

ORDINANCE NO.
ADOPTED BY THE SACRAMENTO CITY COUNCIL
ON DATE OF

AN ORDINANCE AMENDING CHAPTER 58.10 OF THE
SACRAMENTO CITY CODE, RELATING TO BID PROTEST PROCEDURES
BE IT ENACTED BY THE COUNCIL OF THE CITY OF SACRAMENTO:
SECTION 1.
Chapter 58.10 of the Sacramento City Code is hereby amended to read as follows:
Bid Protest Procedures

Chapter 58.10
58.10.1001
58.10.1002
58.10.1003
58.10.1004
58.10.1005
58.10.1006
58.10.1007

Application.
Definitions.
Form of Bid Protest.
Submission of Bid Protest to City.
Time for Filing a Bid Protest.
Investigation by Staff; Meeting
Response-to-Bid-ProtestHea , "

58.10.1008

Consideration of Bid Protest by the City Council; Conduct of
Meeting.
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• Providing Written Notice.
Information in Request for Bids.

58.10.1001 Application.
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This chapter shall apply to bid protests
relating to all contracts for public projects that are required to be awarded by the City
Council under the provisions of this title. This chapter shall not apply to
; - • -

•

;••;

-

V;

••;

-

• -

--

1-

FOR CITY CLERK USE ONLY

ORDINANCE NO.
9/12/97 - Redline/Strikeout Copy
DATE ADOPTED:

.3

to any contract for a public project that
may be awarded without City Council authorization, or to any contract awarded under
any other title of this code, unless specifically so provided in the request for bids for
such contract.
58.10.1002 Definitions.
For the purpose of this chapter, the following definitions shall apply:
(a)
(b)

Bid: "Bid" means any bid or proposal submitted on a contract.
Bid Protest: "Bid protest" means a protest filed by a bidder on a contract
in accordance with the provisions of this chapter, which protest (1) claims
that one or more bidders on the contract should be disqualified or rejected
- for any reason, or (2) contests a City staff recommendation to award the
contract to a particular bidder, or (3) contests a City staff recommendation
to disqualify or reject one or more bidders on the contract. Only a bidder
on a contract, or such bidder's authorized representative, may file a bid
protest on such contract.
"Bidder" means any person or firm that submits a bid on a

(c)

Bidder:
contract.

(d)

"Contract" means any contract for a public project that is
Contract:
required to be awarded by the City Council under the provisions of this
title.

(e)

Project Manager: "Project manager" means the City staff member
identified as the project manager or City staff contact person in the City's
request for bids.

(f)

Protested Bidder: "Protested bidder" means a bidder whom the bid
protest claims should be disqualified or rejected.

(g)

Protesting Bidder: "Protesting bidder" means a bidder on a contract, or
such bidder's authorized representative, who files a bid protest on the
contract in accordance with the provisions of this chapter.

(h)

Request for Bids: "Request for bids" means a written request or
solicitation for bids to perform a contract issued by any department or

-2FOR CITY CLERK USE ONLY
ORDINANCE NO.
9/12/97 - Redline/Strikeout Copy

DATE ADOPTED:

division of the City.
58.10.1003 Form of Bid Protest.
Bid protests shall be in writing, shall provide the name, address, telephone and
telecopier numbers of the protesting bidder, shall identify the contract to which the bid
protest pertains, including the contract number and date that bids for such contract
were received by the City, and shall identify the City department or division issuing the
request for bids. The bid protest shall identify and explain the factual and legal
grounds for the protest, and shall include and attach any written materials that the
protesting bidder wishes to have considered in determining the protest. Bid protests
shall be addressed to the City Clerk, 915 I Street, Room 304, Sacramento, CA, 95814.
Any bid protest that is not submitted as provided herein shall be invalid and shall not be
considered.
58.10.1004 Submission of Bid Protest to City.
Within the time period specified in Section 58.10.1005, the bid protest shall be
filed with the City Clerk, and one (1) additional copy of the bid protest shall be filed with
the project manager at the address indicated in the request for bids. Bid protests may
be filed by personal delivery, by registered or certified mail (return receipt requested) or
by telecopy At the time a bid protest is filed, the protesting bidder shall also deposit

Any bid protest that is received by the City Clerk
and project manager after the time period specified in Section 58.10.1005,:'
shall be untimely and invalid, and shall not be
acc71/
ompanied
.
considered.
58.10.1005 Time for Filing a Bid Protest.
After bids for a contract are received and opened by City, City staff shall provide
each bidder a written notice of the City staffs preliminary recommendation for award of
the contract. Any bid protest related to the contract shall be received by the City Clerk
and project manager no later than five (5) working days after the date that such written
notice is received by the protesting bidder.
58.10.1006 Investigation by Staff;
a valid bid protest is timely filed, City staff shall provide a copy of the bid
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protest to the protested bidder(s), and shall investigate or cause to be investigated the
bid protest. The protesting bidder and any other bidder on the contract shall promptly
provide any information requested by City staff as part of such investigation. The City
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58.10.1-9091010

Providing Written Notice.

Whenever this chapter requires that written notice be provided by or to the City
7"rexaminer;, such written notice shall be provided by registered or certified
or the
mail (return receipt requested), by telecopy, by personal delivery or by any other
method that provides reliable evidence of the date of receipt. Written notice provided
by telecopy shall be deemed received on the date that it is transmitted and
transmission is confirmed by the transmitting machine. Written notice provided by
personal delivery shall be deemed received on the date of delivery.
58.10A-01-G1011

Information in Request for Bids.

Every request for bids issued by the City for a contract subject to this chapter
shall indicate that any bid protest related to the contract shall be filed and maintained in
accordance with the provisions of this chapter, and that a copy of this chapter may be
obtained from the department or division issuing the request for bids or the City Clerk.

DATE PASSED FOR PUBLICATION:
DATE ENACTED:
DATE EFFECTIVE:

MAYOR
ATTEST:

CITY CLERK
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ADOPTED BY THE SACRAMENTO CITY COUNCIL

APPROVED
BY THE CITY COUNCIL
MAR 3 1 19,5
OFFICE OF THE

CITY CLERK

ON DATE OF

AN ORDINANCE AMENDING CHAPTER 58.10 OF THE
SACRAMENTO CITY CODE, RELATING TO BID PROTEST PROCEDURES
BE IT ENACTED BY THE COUNCIL OF THE CITY OF SACRAMENTO:
SECTION 1.
Chapter 58.10 of the Sacramento City Code is hereby amended to read as follows:
Chapter 58.10

Bid Protest Procedures

58.10.1001 Application.
58.10.1002 Definitions.
58.10.1003 Form of Bid Protest.
58.10.1004 Submission of Bid Protest to City.
58.10.1005 Time for Filing a Bid Protest.
58.10.1006 Investigation by City. .
58.10.1007 Hearing of Bid Protest by a Hearing Examiner.
58.10.1008 Consideration of Bid Protest by the City Council.
58.10.1009 Conduct of the City Council Meeting.
58.10.1010 Providing Written Notice.
58.10.1011 Information in Request for Bids.
58.10.1001 Application.
This chapter shall apply to bid protests relating to all contracts for public projects
that are required to be awarded by the City Council under the provisions of this title.
This chapter shall not apply to any contract for a public project that may be awarded
without City Council authorization, or to any contract awarded under any other title of
this code, unless specifically so provided in the request for bids for such contract.
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58.10.1002 Definitions.
For the purpose of this chapter, the following definitions shall apply:
(a)

Bid: "Bid" means any bid or proposal submitted on a contract.

(b)

Bid Protest: "Bid protest" means a protest filed by a bidder on a contract
in accordance with the provisions of this chapter, which protest (1) claims
that one or more bidders on the contract should be disqualified or rejected
for any reason, or (2) contests a City staff recommendation to award the
contract to a particular bidder, or (3) contests a City staff recommendation
to disqualify or reject one or more bidders on the contract. Only a bidder
on a contract, or such bidder's authorized representative, may file a bid
protest on such contract.

(c)

Bidder:
contract.

(d)

Contract: "Contract" means any contract for a public project that is
required to be awarded by the City Council under the provisions of this
title.

(e)

Project Manager: "Project manager" means the City staff member
identified as the project manager or City staff contact person in the City's
request for bids.

(f)

Protested Bidder: "Protested bidder" means a bidder whom the bid
protest claims should be disqualified or rejected.

(g)

Protesting Bidder: "Protesting bidder" means a bidder on a contract, or
such bidder's authorized representative, who files a bid protest on the
contract in accordance with the provisions of this chapter.

(h)

Request for Bids: "Request for bids" means a written request or
solicitation for bids to perform a contract issued by any department or
division of the City.

"Bidder" means any person or firm that submits a bid on a
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58.10.1003 Form of Bid Protest.
Bid protests shall be in writing, shall provide the name, address, telephone and
telecopier numbers of the protesting bidder, shall identify the contract to which the bid
protest pertains, including the contract number and date that bids for such contract
were received by the.City, and shall identify the City department or division issuing the
request for bids. The bid protest shall identify and explain the factual and legal
grounds for the protest, and shall include and attach any written materials that the
protesting bidder wishes to have considered in determining the protest. Bid protests
shall be addressed to the City Clerk, 915 I Street, Room 304, Sacramento, CA, 95814.
Any bid protest that is not submitted as provided herein shall be invalid and shall not be
considered.
58.10.1004 Submission of Bid Protest to City.
Within the time period specified in Section 58.10.1005, the bid protest shall be filed with the City Clerk, and one (1) additional copy of the bid protest shall be filed with
the project manager at the address indicated in the request for bids. Bid protests may
be filed by personal delivery, by registered or certified mail (return receipt requested) or
by telecopy. At the time a bid protest is filed, the protesting bidder shall also deposit •
with the City Clerk a bid protest fee in an amount established by resolution of the City
Council, which fee shall be used to pay the costs of a hearing and hearing examiner as
set forth in Section 58.10.1007(g). Any bid protest that is received by the City Clerk
and project manager after the time period specified in Section 58.10.1005, or that is not
accompanied by the bid protest fee, shall be untimely and invalid, and shall not be
considered.
58.10.1005 Time for Filing a Bid Protest.
After bids for a contract are received and opened by City, City staff shall provide
each bidder a written notice of the City staffs preliminary recommendation for award of
the contract. Any bid protest related to the contract shall be received by the City Clerk
and project manager no later, than five (5) working days after the date that such written
notice is received by the protesting bidder.
58.10.1006 Investigation by City.
If a valid bid protest is timely filed, City staff shall provide a copy of the bid
protest to the protested bidder(s), and shall investigate or cause to be investigated the
bid protest. The protesting bidder and any other bidder on the contract shall promptly
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provide any information requested by City staff as part of such investigation. City staff
shall prepare a written response to the bid protest, which shall be provided to the
protesting bidder and protested bidder(s), if any, and to the hearing examiner as
provided in Section 58.10.1007.
58.10.1007 Hearing of Bid Protest by a Hearing Examiner.
(a)

A bid protest shall be heard by a hearing examiner selected by City staff
on a rotating basis from a panel of hearing examiners appointed by the
City Council. Hearing examiners shall serve at the pleasure of the City
Council. A hearing examiner may not be a City employee at the time of
the hearing.

(b)

After the hearing examiner is selected, City staff shall set the date of the
hearing, and shall mail the protesting bidder and the protested bidder(s),
if any, a written notice that specifies the location, time and date of the
hearing, Which shall be held no sooner than five (5) working days after the
date of the notice of hearing. The hearing examiner may postpone the
hearing at the request of City staff, the protesting bidder or the protested
bidder(s), if any, or upon the hearing examiner's own motion. If the
protesting bidder fails to attend the hearing, the bid protest shall be
deemed withdrawn and shall no longer be considered by the City.

(c)

City staff shall provide the hearing examiner with copies of the request for
bids, the bid protest, the response of the protested bidder(s), if any, the
City staff response to the bid protest, and any other relevant materials or
information in City staff's possession. Any written information that the
protesting or protested bidders wish to have considered in determining
the protest that has not already been submitted to City staff shall be
provided to the hearing examiner and to City staff, and must be received
by the hearing examiner and City staff at least two (2) working days prior
to the hearing in order to be considered.

(d)

Evidence or argument at the hearing shall be received only from the City,
the protesting bidder and the protested bidder(s), if any, their witnesses
and authorized representatives. The proceedings at the hearing shall be
reported by a tape recorder. Any party may provide a certified shorthand
reporter to maintain a record of the proceedings at the party's own
expense. The hearing examiner may, upon request of either party, grant
continuances for good cause shown, or upon his or her own motion. The
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hearing examiner shall administer the oath or affirmation. Government
Code § 11513 shall apply to hearings under this section, except that
relevant hearsay evidence may be sufficient in itself to support a finding
of fact, even if it would not be admissible over objection in a civil action, if
it is the sort of evidence on which responsible persons are accustomed to
rely in the conduct of serious affairs.
(e)

At the hearing, the protesting bidder shall bear the burden of showing the
existence of all facts necessary to support the bid protest. The hearing
examiner may take official notice, either before or after the close of the
hearing, of any fact which may be judicially noticed by the courts of this
state or which may appear in any of the official records or documents of
the City or any of its departments.

(f)

After the close of the hearing, the hearing examiner shall issue a written
decision that includes findings of fact based on the record of facts and
information presented to the hearing examiner, and also includes a
recommended determination of the bid protest based on the findings of
fact. The hearing examiner shall mail a copy of the decision to the City,
the protesting bidder and the protested bidder(s), if any.

(g)

The City shall use the bid protest fee deposited by the protesting bidder
pursuant to Section 58.10.1004 to pay all costs incurred by the City for
the hearing and hearing examiner. If these costs are less than the bid
protest fee deposited by the protesting bidder, the City shall return any
unexpended amounts • to the protesting bidder. If these costs exceed the
bid protest fee deposited by the protesting bidder, the City shall invoice
the protesting bidder for any additional unpaid costs, and the protesting
bidder shall pay all costs due no later than thirty (30) calendar days after
the date of the invoice. Any protesting bidder that fails to pay an invoice
as required herein shall be barred from filing a bid protest on any
subsequent City contract until the City receives payment of all costs due
plus interest, at the rate of 10% per annum, beginning thirty (30) calendar
days after the date of the invoice.

58.10.1008 Consideration of Bid Protest by the City Council.
If a valid bid protest is timely filed and subsequently has not been withdrawn by
the protesting bidder or by operation of the provisions of this chapter, the City Council
shall consider the protest at a public meeting after the hearing examiner's decision has
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been received by all parties. The City Council may hear the bid protest as part of the
City Council's consideration of the award of the contract to which the bid protest relates
or may hear the bid protest as a separate item, provided that the City Council shall
decide the bid protest prior to awarding the contract, unless the City Council exercises
its discretion to reject all bids. The City Council may take action on the bid protest at
the meeting when the bid protest is considered or may continue the matter of the
protest and contract award to a future date.
58.10.1009 Conduct of the City Council Meeting.
• The scope of the bid protest considered by the City Council shall be limited to
the issues and evidence set forth in the bid protest. The City Council may exercise its
discretion to take any of the following actions prior to taking final action on the bid
protest:
(a)

Adopt the findings of fact issued by the hearing examiner, without hearing
factual evidence from any party; or

(b)

Review the recording of the hearing, or a transcript thereof, prior to
adopting or rejecting, in whole or in part, the findings of fact issued by the
hearing examiner, without hearing factual evidence from any party; or

(c)

In addition to or in lieu of reviewing the recording of the hearing, or a
transcript thereof, hear factual evidence from any party prior to adopting
or rejecting, in whole or in part, the findings of fact issued by the hearing
examiner.

In addition to the foregoing actions, the City Council may at any time exercise its
discretion to reject all bids without adopting or rejecting the hearing examiner's findings
of fact. The City Council may take any action on the bid protest that is authorized by
law, including adoption of the hearing examiner's recommended determination of the
bid protest, adoption of a determination different from that recommended by the hearing
examiner or the rejection of all bids without deciding the bid protest. The decision of
the City Council on a bid protest shall be the final administrative action on the protest.
58.10.1010 Providing Written Notice.
Whenever this chapter requires that written notice be provided by or to the City
or the hearing examiner, such written notice shall be provided by registered or certified
mail (return receipt requested), by telecopy, by personal delivery or by any other

-

6-

FOR CITY CLERK USE ONLY
• ORDINANCE NO.

9/12/97 - "Clean" Copy
DATE ADOPTED:

method that provides reliable evidence of the date of receipt. Written notice provided
by telecopy shall be deemed received on the date that it is transmitted and
transmission is confirmed by the transmitting machine. Written notice provided by
personal delivery shall be deemed received on the date of delivery.
58.10.1011 Information in Request for Bids.
Every request for bids issued by the City for a contract subject to this chapter
shall indicate that any bid protest related to the contract shall be filed and maintained in
accordance with the provisions of this chapter, and that a copy of this chapter may be
obtained from the department or division issuing the request for bids or the City Clerk.
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