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.tud Moaroe, Ph.D.

OIItat Plammng and Documentation
ian '
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415-45 -6546 (0); 415-433-6521 (FAX)
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Deaa Carrier
fi ai Wildti fe Biologist
3655 S view Road. Paradise, CA 95969
530-8 -9393 (0),530-876-9399 (FAX)

December 5. 2002
Department of the Interior, Fish and 1^lildlife Service
5acratttento Office
2800 Cottage Way
Sacramento, CA 95825
Ms, Cay Goude
ATTN
91 &414-6713
BY FAX-

I

Comments on the R
RE:
ReporfrF,nvirormteMal lmpast State

sed Natomas Basin HCP and the Draft Environmentel8nriuc t
atr for the Revised Natomas l3asixr Hphitnt Conjervetrion Plan

Do-.a Ms. Goudc:

I10-1

On behalf of Brookfield, Inc.. we pre tide the foltowing comments to the Revised Naromnas 6<4s.n Nr',
and the Draft Environmeatal7mpnel efx+rtJEnvb'onmentaf J+nlHtct Statement for the Revised Notofnus
Basin Habitat Conservation Plan (he Aer "S^IBt3GP" and "E1R/FaiS"). Our comments reflect a dcstrr
NBHCP be achieved and provide a sound basis forpresent and
that the conservation objectives of
ies in the genera! Nstomas Basin area.
future conservation of the covered
Our comments relate to the PIBHCP" discussion of potential future development and related
EIRlFSS. For convenience, we have initially summarized oar
discussion of cumulative impacts in
d ixcttssion
.. uncerns, followed by a more detai

1.

SUMMARY

in general, we believe that the
theNattomav Joint Vision Planning
I10-2

requirements spelled out in RBQ
llarxdbook. This problem may be

discussion of cumulative impacts is inadequate as it relaics to
a(NJVPA). As a result, the E1RIiWIS is inconsistent with the

lations, CEQA, and the 1996 Fiabitat Consernuton Ptannr. e

edied, and the BIit/FJS strengthencd, by addressing potcntia4
cumulative impacts of such lotnrc d elopment in the NJVPA and providing for their mitigation in a
CF.
mariner consistent with that of the
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The sYBlICP aed EM/EIS
development outside of the
interior of the Nxtrsasas .

Dec-5-02 13:25;

Paga 3

numerous statements regarding (a) the poeslhititV for
rsntt Area but WOW the 53,537 acres designated as the
and (b) the effects of such development on the NBHCP.

First, the NB}ICP and the 8
IS alternately assume no development beyond 17. 500 acreb
within the interior of the Nata
Basin or some undefined level of urban dcvctepmcnt.
However, statements such as " It is assumed that the remaining land wflkrn ihe'6astn, will
ultimately be a eom6irtarion o wiban and tcgrectthwrat usvs:" (NBHCp page 1-I8. lines t;atd
2), make it clear that developa t is anticipated autside of the Permit .4rem. Sac-and, in the
event such development occur;. the SdBkICP proposes a number of eonu'edictory consequences
related to this development

110-3

1.2

The EIWElS discussion of
Iattvt Impacts (Section 4.12.2 and following) is too
narrow and is not In eatnp ' act with CEQ Aegutatloas (40 CFR Section 150&7) or the
Cailfornla Code ofR'rgatt
s section 13355.
The AJi3HCP concludes that
e development outside of the Penuit Area would br an action
that would have cumulative in i adverse effects on threatened and endangered speetcs, even in
this extent that it ought trigger
ation of the permits issued under the I.EgHCP. Howe. rr,
the El[UL;IS (pagc 4-4) d0es
atldtass such potcntial irnpacts. Instead, it limits "Past,
pressat, and reasonably 'Fotrs eaLfe action that have the potenttat; at combintutan with thc
s^"ects of the Proposed Aeff
to result in cumulative impacts are those that:

• submitted an urban develtOmeqt pennir or atlterpermit application to a federal or non,
federal agency .Wth apprnWt authority

110-4

•

are related to fhe. tyftcs of^n/Mcts nttrtbttta518 to those that would revr.tt from rinplemtarrtr;

the Proposed Action

These extremely narrow cri
the NB1ICp. If tha A1BHC
development must be add
$UVEIS focus on impacts as

is are inconsistent with the discussion of cumulative imp9r.es tn
its B.IIttEIS am to be consistent, thc potential effect of future
in the FIRMS evaluation of cumulative impacts. The present
hated with the "ntanagement of covered species in the Nutoma.t

Basm or in other parts of th

range" is Wo narrow. CEQ rcgulationa require that: "NEPA

analysis must assess euinula,
fmm incremental impact o
foreseeable fltrure eCtiOns,
be considered." (40 CPR 1
1.3

2

e0i;C18, which art the impact on the environment resulting
action when added to Other post, present, and reasonably
ns by feder+tl, non-federal agencies, and pnvate parties must

cumulative effects of potential tuiure development 13 not
merely a Procedural issae. t is a sobatantiveiasue. The cumulative Impacts of clearly
fortasesble devetopmeut in the interior of the Nstomas Basin mast be addressed in the
EIB/$IS to provide a besig
ensuring that such devctoprnent may be accomplished in a
manner consistent with tb conservation objectives ofthe NRHCIP. to particular,

The requirement to addre

Cnaaarntt on A"BtICP and MUMS; CJutier ad Monroe for Bmolrlmld 1rr.: December 5, 2002
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Paoe 2.r

the City of Sacramento and Sutter County permit areas in
probable development b
the NJVPA sDould be addreele4L
CEQA guidelittes, cumulative impacts analysis requires
Under botfi CEQ regulations
iderttificatiao of the probable ' pacts of foraseesbk future actions and their itutqncntai tml aeI
in the contsKt of the NBHCP. WAIIIII'al mitigation measures must also he dcscxibeQ and
ably foreseeable development in the EHVEtS discussion Of
evalaated. The otnission of
cuit to determine how the conservation objeclivea of the
cumulative impacts makes it
NB13CP will be accotnplished 7 he taultue tn address such cuntul8dve ioysacts results in all
'ty of tlta public and decision makers to evaluate and cornntczu
EtR/E1S that limits the
of the projects pc:ttni^Ued by the NSHCP.
on a potentially signiftcant '

I10-5

1.4

These hints can be
reconcile Internal tneoads
discussion of cmnnfative I

110-6

sxfisFictorfly by revising the NBACP and the EIItIp.lS to
related to future development and expanding the
eta. These revisions would Involve:

•

Identify and attatyze the 14 babta level and type of development likely to occur in the
of ths interior Natotnea Basin. We recommend that this hc
portions of the 53,537
the
City of Sacramento/County of Sacramento joint vision
accomplished by inchtdi
underway since May of 2001.
planning effort, which has

.

The conservation objeetf' of the NBHCP should be addressed by providing consistent
guidelines for mitigxlion past, present, and future development. In developing nntigattou
of potontial future devclopment, the Service should be
strategies to address
consistent with the guidan on page 3-14 of the [ISpWSlNiVIFS November 1996 ilabitrt
which states in part:
Conservation Planning H

I10-7

"Sometimes a now FIf:,F' . It oterlpy mafttple rkrsting IICPs; or other applicants may elect
top xnsne an NCP otr
own even though a regional HCP is being developed in the ewne
arm. ... Such iaClpstona pd exclusions areperfeetly acceptable. Nevertheless,
participants should be mv tre of cootdittation problems that can develop between HCPs in
these types of ccaes. For +uunple. it is important to ensnre that mitigation programs fo.l in adjacent NCPs. "
tlte same special are We
a

I10-8

the accompanying EIRlSiS cumulative impacts analysis
In particular, the A1B13CP
the fore9aabk future development in the N] VPA. The gcurtal
should be revised to
manner in which such ' acte should be addressed to ensure that the conservation goals
may be seconiplished should also be discussed. In evaluation
and objectives of the TiB
s
impacts,
the Service should specify that mitigation measures
of mitigation for count
for impacts in the NIVP to threatened and endangered species covered by the NBHCP
should be addressed in a annmsr that is compatible with those in the NTifICP and will
accomplish mitigation eq veleat to that provided for in the NBHCp.

^ WcencouragethaServiecWtaka
into compliatu:e with CEQ Itegulat'
110-9

3

aactionstobtingthecumulative impacts analysis ofthef:llt•L1S
and CL.rQA guidnnce; and thuaby providc an uppropnatc basis

Comnxnta on NBHCP sud SIR/E%' C^tricr and morroe for SzookGe3d, Inc.; bocembei S, 2007
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for addressing the impacts and apptopifiato mitigation for foreseeable future Ocyclopment in the

2.

DE'1'AILFD CO

2.1

statenicntt regarding (s) the podaibibty for development
The NBHCP maim an
tithe interior of the
outside of the Permit Ares b, # within the 53,537 acres desi^t^eA as
Natomas Bw3n and (b) the sNe of such development an the NiBflCP.

I5 alternately assume no development beyond 17,500 acres
2.1 1 First. the PtH1iCP and the @
within the interior of the ilatomas B•n or sonic undefined level of urban development:

NBHCP ITefinitiolfa Scction, DeWtion 4, last sentence',

•

110-10

"Any development within the City of "cratnettro beyond $.pSDactr.s to be covered under its rnci.lr,rtut
take pertntt.v, or within Sutter County beyond 7,467 acrus to be covered under its fnculenral rake
permits. or within Saeramento' Count beyond the MAP project. will not be oav.ewed under the
respective incidental take permits dn will trigger a reevaluation of impacts to and mitigation for
biological and other resources in the Vatomus Basin and amendment of the N:BlfCl'and the rnchtryr,rl
take permtts or development of a nem HCP and issuance of new Incidental takt permits to address
euch impacts and m+tigatton.rxe affn rlate."
This scntancc clearly contemplates 4 potential for additional and significant development within tltt;
' Plan Atoa; because development will occur, it also makes revision of the NBHCP inevitable
.

NBHCP Page 1-2. last patagraph continuing topage 1-3:

"Ritv additional urban ,development 'thin The Natomas Basin that ocr.z+rs outride of the C71ys and
Sutter's Permit Areas, with the exce 'on of the MAP development inrlNdtt+g any development wah
adletton of another Potential Pennittee. also would eor>Ytrrat4 a
Sacramento County or within the
sign :Jlrant departure from the Plan' DCP (t?perations Conservation PlanJ and would trrver a new
effects anal,resls, a new canservatt,on #trategv. ....^

Here. the NBHCP makes it Clear ft the parties to the N911CP have contemplated the potential for
that it could require a now conservation strategy. ilndcr the
othet development and have cone
"No Surprises" Policy, such a cowl on implies that the impacts would be significant (if they Itre )I,"
wonld seem to prohibit a change in the NBHCP's consarvatu7tr
significant, then Ake No Surprisoa
their mitigation, should be addressed in the El1EJ6tS.
str&tegy). Thotefote. these irnpacts,
110-12

•

PTBHCP Page 1-3. Section 13, P)

participants. Jag paragraph:

"In addition to the Plan Panicfjoan tderttified above. Ikere ttllte potentialfor other panics to seek
coverage tattler the NBHCT or a si ilar habitat conservation program.
are considered Potential Permitte and are dtsculsarffollawing the Plan Participants below, "

4

Comrrcnts an NBHCp and EIRJELS: OMitr and Monroe fitr I3fo0$StO1d, Inc-; DeesnRber 5. 2002
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This sentence clearly contcmplates oA er development, and a need for other Section 10(a) permits or
ameadmetit to the proposed Permits wj der the NBHCP.

•

NBHCP Page 1-5, l:tstparagraph

tmuipg to page 1-6:

If the G'ty of Sacramento annexes a rttonal lands into the City (with the exception of the pankiyurth,
aanexatioet area- see Section 7ll.R~). 1eJ The City would be required to comply with state and feder.il
taw, to address the Impacts of take reeltU3g fr'om fuAaz development of ttttttexe.d lands.'

` 110-13

"For purposes of the WRf1C'..P, atth
the g'e,tt,Lakrside Aanexarion area is proposed Ay the
landowners to be annexed to the City f Sacramento, this area currently ic located within Stu:rame»r,..
County and is not included in the $,4 acres ofAuthortsed Development or within Me Call-'s Pvroul
:4retl_w
These senlenus make it clear that the Sdvicc is aware of specific Potential future development ;ac^s
within the 53,537-acre Natotvas Basi Plan Area,
•

110-14

NBHCP Page 1-11, under "S, Po*tial Peamitoees":

,.lfthe County of Sacramento cons
r7asm. in Sacramento County, the C
amendments to this NBflCP or thro
farmers within the Nalomas Basin
corrservati..n plans that would spec

nawprojects within the uni>rcUrporated area ofthe Nuram,.,,
ary may seek to address mitigutfon for biological impacts via
aAabitat owtservatlonplatt similar to the NBHCP, Similartt
choose to parricipatr in the same or similar habitat
lly addretrs ongoing agricultural operations."

These sentences make it clear that th NBHCP contemplates new projects in Sacramento Courity.ava
contemplates permits fbr agricultural

•

crations as well.

I3BHCP Page 1-17, Third par.

"The N;flNCP conservation strategy *s been prepared to accommodate 17, 500 acres of Planned
I10-1S

Development [within the Mot Arvaj.

This sentence contradicts all previ GN! refqCCttces to potential rutviie development within the Plan Area
and makes accomplishment of the co
atian strategy dependent upon a fixed level ordcvclopment
within the Plan Rrea, which, from flu pttviously-cited passages, is not a realistic assumption,
I10-16

•

F7BIiCP Page 1-17, 149

continuing to the next page:

"Uuring the SAyettr life of she ptrm , development activtttw covered by the NBHCP could result in
approxfmately 23;145 acres of
deve/opm8nt in the Natonws Basin (5603 acres ufc^istinl;

development and 19,SdU acres of a trioaaf Planned DevelopmartJ. his assumed tkat the rernajnws;
land within the brain will ultimately . a eon.brnr.tton of urban and agricultural uses."

Page 7 of 15
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110-17

4154536521;

This sentence assutnes future urban

DBL-5-02 t9:26;

p2qN '

elopment during the permit lift;

emt eccuts, the NBFIC7' proposes a number of contradtctoa v
2.1:2 Second, in the event such deve
t. Spccihoy, the NBHCP alternately eosiclttdes that such
consequences related to this deve
dcvclopmcnt, if it were to occur. wou (a) "trlgger a new effects attalyair"' attd; "a >tesw ronservation
strategy* (NBHCP page I-5): (b) "hnsll ra reevalrtatian of the Ptan- potential amendments and/or
stupetatio+i or revocation nftlre City's P'ermizr"
revismru to the Plan and Pcnnits,
(AIBHCP Page 1<5); or (e) in the event that development were proposed in the County of &acrameruo,
The Cormt,t^ may seek to address tn2ti tiod^orbiologieaal impacts via amendments to this NI3NCY rsr
#gned to achieve the biological goals and objectives for rh(
through a habitat conservation plan
Nutv+nas Basm oHtlbt6Ad in the N^H^' in rr manner compatible with the cons¢rvntivn stra1e93- o) the
NBHCP"
in short. the NBHCP is recognizes thd potential for development outside of Permit Areas but ;
inconsistent regarding the spproptiate'^ cspon.u to such development.

110-18

2.2

The FIR/61S discussion of. 0 maixtivc Impacts (Section 4.1.2.2 and following) is too
narrow and is not In eomplt sce with CEQ Itegufations.(40 CFR Section 150R.7) or the
California Code uf$egalar/r s Section 15355.

2.2.1

Cumulative impacts art ev

ed in an FIRMS to place a specific project in its. context and tv
to reflect the potential for cumulative impacts. Cumulative

allow for the adjustment of mitigati
to determine whether the proposed conservation associated
impacts analysis provides an opportu
ptiate
given the overall cqtltEXt of the proposed action, tf The
with project•spocific mitigation is a
that
mitigation needs to be adjusted, or guidelines for the
examination of cumulative impacts r.
d
be
deveioped;
this can be accomplished via mitiganon. acteone
mitigation of foreseeable actions sho
for cumul:mve impacts. This oppo
focusr,&

ity is lost if the cumulative impacts analysis IF, too nacmjcly

i
The EMUS. however, addresses onE impacts associated with the "management of covered sperics v,
the Natranas Basin or in other pan's iJrctr range." This narrow focus is based on a faulty
interpretation of the nature of the Pro sed Action. The Proposed Action (the action described in the
1`I}3HCP) is the development of 17,5 acres of land, and the issuance of a permit to take tlucateoed
and endangered species associated u'1 this de+"elupmeltt, "1Kana$erttent qfrue+ersd species tie the
NDiontas Basin" is only a minor fea v of the actions petmined by the NBHCP.
sed Action is not allowed by the CRQ regulations oted in the
Such a narrow interpretation of the
ation cited on page 4^ does not limit cumulative impacts
FIRfE1S on page 4J. The CEO
analysis to "related actions," Even if t were to allow such a narrow integrretatlon, the related actions
in the NBHCP, with include both development of 17,543tr
,we actions related to those contemp
areas. The eutnulativa impacts anaiysis should therefnre slu>
acres and the management of tttiti
address a full range of foreseeable ac "ons in the Mart Area which nught result in take of thteatencd or
cndangered species, including devel mant within the Natomas Joint Vision planning area.
Further. Chapter 5 ofthe Habitat Co ervatioer Planting Handbook is explicit regarding the scope or
NEP&
the evaluation ofprojoet impacts

6 t'rmtmnts onNnHCP amt EiRtHIS; C#rier aad Muwor fqr [3iuokfiekd, lne.; rheenHwr 5, 2t102
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" ►f7ien thinking about the NERi ana

important to be preaLse about the nn
to provide an hicideml (aft permit

in the conteatofa consenwtionplan.

taking, what steps the appUcans will
actions are nor betrtg utiliaed and
:17+e scape 6f the NEPA analysts th
proposed incidental take and the mil
ut the itCP. The spec&scape of the
the acrivrues.descrtheri in the HCP ^

DeC-5-02 13:27;

Pace tl

is as it relates to the incidental rake permlt and an HL'P. it r.:
e of the txrdertytag aetlon. The purpose of the HCP process kv

the applicant that authorizes the take af federally listed sprryec
NCP will speclfy the impacts that wiillikely resultfrom theto mlrtiraite and mitigate such rrrtpaets, what alrerrwrive
rider measures as may be required by the 5ervices,

e covers the direct. indirect. and crunulative r,((evta oJ the
ion and minimization measures proposed firun tlnplementufr,+p
Pd anaivsia will vary depending on the nature nf tt:e ,cape or

The underlying actions which must b addressed in the T1EPAl(:EQA documentation for the Natomas
Basin HCP are therefore "the acrivi,
described in the HCP;' and these are not limited to
implementation of the NBHCP mitt
prograrns, Cumulative impacts analysis must address the

take associated with the 17,500 acres ftake authorized by the NBHCP plus the take associated wtth
management of the proposed mili

Given the guidance in the Habitat Ca

must include impacts which are

Permit Area but within the NN PA,

associated with the 17,500 acres of
with implementation ofmsnagetnent
reasonably likely and would have im,
permits. in addition, tLora is a IU-ye

related to development in the NJVP
to its potential for cumulative 6pac
may tontributc to impacts associated
Future development also must be
impacts caused by the Proposed Acli

development would have impacts to
in The NBHCP itself, which notes
permits issued under the NBHCP.
In addition, thee is no justification
because the NBHCP provides maple

n land8.

tton Planning Handbook, the cumulative impact analysrs
bly IHccly to occur if thane is future development outside of thc

these impacts must be evaluated in the context of the take
development in the Permit Area and the take associated
C►vities. The NBHCP itself identifies that such developmcnt :s

significant enough to trigger reevaluation of the NBHCP
public record of proposals for such development, primarily
Such potential Maim development must be evaluated in rcgar;:
under the cited CEQ Regulations because it is Iarcsceable and
the activities contemplated in the Nf3FTt'.p.
because it could have "tqtpwcts related in the tvpes qj'
Both the activities covered by the NBHCP and future
ened and endangered species. This is made Abundantly rJear
future development. would possibly trigger a rccvaluation of Ow

omitting co.dsnderatiors of future development in the ET{t%E15

deace that the USEWS and CDPG are aware of the potential

for such development. In addition, t attached correspondence zatated to fnture development outsid%^
of the NB}ICP. Permit Area reflects SFYYS Smowledga of this potential for development. AttachmKnt
I is a letter dated September 7.1999 o Ms. Cay Gottdti, USPWS, Endangered Species Division from
Mr ^k,ettds Yer4st: EnvjtvnmerRal Ci t^or, Cottnty of Saarsmetttu, re[iUe5t1?rg es316tpnt:e ^in how
this project [North Netomas Long-T
Planning Project] could affect implementation of the NI3HC'N
Attachment 21s a letter dated April 2000 from Ms.lCazett J. ivHller, Chief, Endartgcred Spccsrs
Division to Mr. Dennis Yeast,
tunenta'l Coordinator, County of Sacrtunettto, discussing USF'ti1 S

eCoimnent0 NATOMAS_00025
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concerns related to probable devtjopm^fft in an area now included in the NJ VPA and described in
detail in the November 2000 Draft En imnmental Impact Report for a"Ganeral Plan Amendmem for
Long-Tarn planning in North Nato
orothar Appropriate Areas" SCH No 1999022071.

"!t cv assumed that the remaining landlwtthin the Basin will ultimaielvlx a cumbinatwn r,J orhan and
agritwttoral uses."
+

NBHC.P. Page 1-3, first full p

"This NBHCP is based upox the 1997)IBFICP that was the basisfor icatrance of permits to the C.'ut iI

Sacramento."

Tins refercnce to the 1997 H(;P, whic provided for development of lands currently excluded from ih,:
pcrmit areas of the revised NBHCP,
it clear that the authors of the N33HCP were aware of Ihc
potential development that would ba been covered by the 1997 NBHCP. Per page 3-9 of the l99'
HCP, future developrnent of up to 8,3^0 acres was anticipated outside of the Permit Area addressed in
the r:aHCpln additeon, there is an on-gofng City ^f 5a7arnentolCounty of Sacramento public plammng processrs
which contcmplate.t development ou de of the Permit Area that should be considered in the
cumulative impacts analysis.
In a reference sicnto (August 7, 2 02, Attachment 1), the Planning and Btiilding ârpartment, t_ it^•
of Sacramento. makes a formal r
mmentladon "that the City Council bold a workrlrnr this
evening to discuss entering into a etaorandam ojL't&feratanding (itfdU,l between the Cur and r1„•
County ofSacramento with rega to land use and revenue sharing for the nnl>acorparuted
Natonwr area."

I'his mentorandutn fitrther notes that tanning "to consider goals and policies to raoddfy 1he.CinSPhere oj7nfluenc0for several study rjrirs. ln,ciudlttg Nalontac" began in June 200D. In additEon a
"Preliminary set QfPJa"MirWPr1nCW jorNatnmas was presented to the Board of Supervisors ar a
Public "'Orks-ko
.Maps accompanying the August 7,
2 memo slow development within the.53,537-ru:ie Natomas
Basin. including the Teal Bend Golf aurse. eltpansion of the Sacramratto Ldeenational Airport, u
proposed light rail line crossing porg as of lands in the Nattomas Basin not in€luded in N13HCP Form"
Areas, and a proposed "Spbere of I
ence" encompassing the lands betweim Sutter County and the
City of SscrautentoChe proposed MOU and Shared Po

and Building Deparmicrit memo
Sacramento Airport (page IS). The

Vision ( Attachments A and B to the August 7. 2001 Ptaamng
) indicate that the City and County contempiatc exp:m,wn ,t
a designated for fttture development is generally described a,

and Muorne Gu BroqkfxlJ, Inc.; Dcccmbcr 5.2902
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that area to the east of Lone Trec Rox This clearly leaves the area to the East of Lone Tree Road as
the probable area for cooperative City ottttly development and open-space preservation. Within the
Sphere ofInfluence defined in the
J, the draft planning principles include a provision for
"prqperry 7ax Sharingfor Afullf-PRrp ss/Mraster Planned Community Arms.*
(liven that the City of SaaaanenSo is a
y to the NBHCi', it is inqxobable that prcpafation of the
NBHC:P could have been accompli
without participants knowledge of those on-going, and poblic,
discussions of potential future devel op
t in the Natomas Basin outside of the permit Areas
•

NBHCP, EIRlEIS, Executive S ura; nary, Page ES-4, Areas of Controversy

The fourth area of controversy cited ' this section is "ConsiderAtlon offuturr development beyond rAr
I ', iU0 nctv;c ennxfdered in the HCP."
If future developtnettt is an area ofool troversy, then the criteria used to identify actions or projects w
include in cumulative analysia are th
inappropriately narrow and do not comply with either
CEQ or N6PA guidance.
•
qrocklield believes that a rnore.usef approach to cumulative impacts analysis would be to project
reasonably foreseeable development 4'th9n and outside of proposed permit areas. Expanding the
scope of the cumulative impacts anal ' in this manner would he (a) more consistcnt with the scopt
and objectives of the N$f•iCP and (b)
re likely to result in improved regional conservation plarntint;
for threatened and endangered species This approsch would require an additive intpact analysis,
Cumulative impacts - project impacts + pwt impacts+ present imparts + futuxc impacts
!

Such an approach to scoping aunrulat e impacts analysis is clearly provided for in CEQ Rcgulatiun,

and in CEQA Guidelines. Not does i matter whether the individual actions or projects are in

themselves minor and may not irrdivii ua11y cause significant impacts. It is the additive effects that
both NEPA and CEQA guidance

The NEPA and CJ;QA guidance ci

by the Service also do not limit cumttlative.impacts analysis ro
of developoqent. The test for determining whether a future
action or project should be addr"aed s not whether official peaniuing processes havi: becn initiated.

actions or proJect; at any particular

$uch actions or projccts would rno*ro:

contemporaneous with the action or
a permit, the issuance of which will d

ly be defined as "prescrtt" bocausc they are

am addressed in the HCP, for which an applicant has requcsteu
end on the outcome ofthe HCP proem. The NEPA and
CEQA guidance requires somewhat
is foresight in cumulative impacts analysis, requiring this
analysis to project into the reasonabl fOresccabk future and identify actions or projects which might
have similar impacts to the action or
Oct addressed by the HCP,
The Elbt/EIS also has an affirmative
risibility to take a broad and longtam view of cumulauv-c
impacts, becaose failure to do so
titres the guiding principles for the Section 10(a) process. in
the 1996 tJSF1t7S/AiMF6 Habitat
atiutt Planning Handbook, Scction E(S)(page 1-7). the
Section 7 U(a) Process is described as an oppot7un(ty to provide species protection and Jwbilrer
crnuesvatlon within the cornea of no -ar'odera! development ojtund and wafer use activities,
it rlru,
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provides it mechanism for allowing

uopric dsvelopmetu that w1U not itpprC[iahly redtrce the
likelihood of the suru6val and recov+e of the specFes in the wild." A narrow scoping of cumulative
impacts analysis risks understatement fpateotiat impacts and does not provide a sound basis for
istent with the conservation objectives of the NSHCP.
addressing such impacts in a mmmer t

Section 10 ofFESA is an opportuni
context of non-Federal dcvclopmeu

to provide species protection and conservation within the
y if that context is fully defined.

Despite ev,deocc that development is lanned for the 53,537-acro Plan Area of the Natomas Basin,

inchtding expansion of the SacraoQan International Airport and urban development between the City
of Sacramento and Sutter County wit n a new City of Sacramento Sphere of Influence, the ETWEIS

I10-18

limits discussion of cumulative ii
proposed mitigation sites and other
narrow focus limits the ability of the
cumulative impacts associated with
such itnpacts.

to the potential for impacts associated with management of thy
dlifo areas in the general vicinity of the Natomas Basin, This
bfic and decision makers to evaluate the potential for
development and the appropriate mitigation measures for

to the general consideration of potential future development, there are reasonably
I10-19 r' Z.' In addition
I foreseeable specific actions or proj^that should be addressed in cumulative impacts analysis, which
ion.
the Scrvice has omitted from consid
Even without specific plans for devr t within the approximately 25.000-acrc. area between thr

existing City of Sacramento and Sutnty, a reasonable peiaon could project that development
result oJ'the activities permitted under the rV^FIC'P. "Che
will occur within these areas as p di
mit areas:
NBHCP and i ts EIR/E1S designate t
e;

7,467 acres area in Sutter County
9,050 acres; in Sacramento County
1,983 acres in the Metro Air Park (M*P) area of Sacramento County
ent of a total of 17,500 acres, all of it within the abovc
The NBHCP proposes to permit deve
eraial and industrial development in south Sutter County eaul
Permit Are.as, including substantial
commercial development at the Met Airport Project. The permit areas are separated by
approximately 25,000 acres of land' Sacramento County. The N9IICP describes the Permit Areas
for Sutter County (EIkl6iS Figure 3) including a Inge "7ndustrlal Commercial Resolve" (ICR).
of industrial and commercial facilities in south Sutter County.
Development of several thousand
combined with such developmrnt in t Metro Air Park, will have highly predictable impacts
associated with slgloifieat}t job cte2ti and associated growth at these industrial and commercial
facilities, Because the City-County atontas Joint Vision will probably focus development cast of
Lone Tree Road, it is entirely reason '10 to assume that there will be housing developed in the aren
fwundary of the Natomas Basin to house workers at the MAP
between Lone, Tree Road and the
e of this housing would likely be devclopad in Sutter
Project tscilities and the Sutter ICR.
this development. But it is also reasonable to assume, as the
County, and the NSFiCP provides
N BHCP does itself in many instane that the unincorporated area of the County will also he
of suburban development am readily predictable - - housw.
developed, The gEneral abaract4rist
lawna, roads. shoppin.g at'eas, parks,
. The Service could easily utilize the proposed Nrlnh Naturrn.

10 Comunnts on NIiIICP and Elii/6IS: C4xkr aad Monroe for HroeidileW, Inv. : Deccmber 5, 2002
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Community Plan as a general iudicatieb of the mix of fwcilities for such developmtnt, since it ta to b^
fl
famitted under the N9HCP.
detailed public record (including the 1997 draft N$t1CP itself)
2:2.3 to summary, there is a long
development within the Natomes Basin but outside of iha
d3a1 documents the potential foradd'st
the
potential for cumulative impacts to threatened and
Permit Area. The FdRl91S must
in combination with this foteseeabla future
'B}ICP
ctidarqtcrod species resulting how the
development. The intpeet anatysis

Pntmdcd on the clearly fattlty aasam;
2,3.

mitigaiion planning in she F.IWEJS cannot rcasottibly be
that areas outside of the Permit Area will not be developcd_

afive effects of potential fature development is not
The requirement to address
ttterety at procedural Isis*& Is a substantive Issue. It Is Necessary for the casualstive
Impacts of clearly lbreavemb development in the ibtfrior of the Natomas Basin to be
not the xdsantpllebtaoat of many of the conservation
addressed in the URMS
objectives of the PIKiCP

would be associated with so

be affected by sncb development and the mitigation that
development

2'i ( Potential fixture development
strategies Ruid objectives.
In the Detailed Comments 2,1, above e demonstrato that the Ni3HCP recognizes that development t>
c of the Permit Area and that such development should b,
lilcely to occur in the i^latou»as 8asin
raviewed to dea.rmiric its cotnpatibili ►With the conservation plans outlined in the NBHCF Iii
of tlte Petmittacs dnpaged in the NBHCP effort (the City at
Detailed Comments 23 we note that
ng process for cooperative City of Saeramenta County
Sacramento) has been involved in a p
in the unincorporated areas of Sacramento County, outside
planning for development and open
s analy®is should address how such development might aiI'eqt
of the Pettnit Atcgs. Cmntdative'
the following biotog,ieol goals and obj tives of the NBHCP:
110-21

."EstaWisk and manage in perpot+a biologically sounrl and interconnected habitat reserve

syttanr_ ." NB}ICPPage 1-14
+ "MlnlmiZe conJllclS hsh+nee» wlid
ut,plotte traftle, roads and
people." AlBHMPoge 1-15

and human activities including conflic's resulting from
Is traffic, pr&latiw, b,V,tomertlt antmals and harasament rn

"Ensure connectivity between TN C r.esetves to minimize habitatfragr+xextutton and spectcv
rvea will generally take the form of common property
tsolation. Conneartens between
(primarily irrigation and drainage canals) passmg
horatdaries between rwaerver,
ofwarer supply channels or cvnal.s." ;•1BHCP
xg
xttwork
between reserves aRdlor an Wert'

Page 1-15
110-22

2.3.2 It is necessary that the E[R/13t' rddress probable faauo development bcoause them is no
certainty that all such davelopznetl uld be subject ta fattlrc fESAlCESA pumit p`occss. The

EI1L1$IS may be the only oppnnunity o place foreseeable development in the Joint Netomas Vision
14CP.
planking, area in the context of the
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'fhe analysis of the cumulative impact of the proposed project in light of past, present, and foreseeable
futute development in the Natomas B'rt is substantively important at this time because not all
development which may occur outsi . of the Permit Area would necessarily involve take of threatened
and endangered species. The Service ottld therefore have no authority to regulate this develuptncnt.
The extent to which future dcvelopm it may proceed witiunR future FESA/CESA review may depaul
ives.actual dealt of an iudividual of a listed species. Section
on whether or nor such developmetft
lO.nfE.SA requires a permit be issued or "..,any taking [of fish and wildlife] otherwise prohibited by
Section 9(a)(lxB). The latter Soa.ion tates such "'tafod'rtn^st result in the death of an individual of a
listed species. In a memorandum ruap niing to Arizona r^attta Growers' r. U. S. Fish and Wildlife
2001), ttteUSFWS solicitor indicated one of the
Se"we f.3d, 2001 WL 1598208 (9°' '.17,
Dec.
findings was "An incidental take stat
t is not a mechanism for managing land tue. if there is no
reasonable certainly of take, there sh
be no ITS and no reasonable and Prudent measures with
terms and conditions." While this at
t applied to Section 7 processes (projects and proccdurc of
e would apply to the issue of take by the private sector on
fedcGal aYencies), it is obvious the
private lands. Thus. it would appear t at ifno take would reasnttably occut, no Section 10 permit
,
would be necessary.
110-22

if the service wishes to address the p+ntial for impacts associsaad with fittere development, then ill
cumulative impacts analysis for the 4HCP may be the most appropriate vehicle for doing so.

110-23

23.3 'ftteWare ofthaHlR/SISto . rem cumulative impacts of foreseeable developrocatoutside
of the Permit Aaearoay also affect flat
implementation of N9HCp commitments.
The NBTICP makes numerous commi ments that any iitwre development beyond 17,500 acres 'will
trigger a reevaluatian oJimpacts to a d mitigntion for biolo,gical and other resources in the Natrmues
Basin." 'Ibe®e commitments we claw y based on a conclusion that such development would have
signitkant impscts. Nothing short of 'gntfleant impacts would justify re-opening the tdB'FiCP: if tht
impacts were not significant, then
aluatiost could be considered nqjustlfiad and arbitrary. If the
cumulative impacts are, indeed, pot 'al:ly siptifcant, their they, and appropriate mitigation forflian.
S.
must be addressed in the i+iBHCP
on
This potential pnoblem arises as a rw^t of the "No Surprises" Policy. The Habitat Conservation
Planning Handbook (page 3-29) axp ely prohibits reevaluation of permit requirements under the "M1,>
I
Surprises" Policy:
"Dsce a permu has been issued and j, s terms are 6eiirg complied with. the permtfree may remain
secure regarding the agreed upon cm i ofmitigation, bemuse no additional mrtigdtlo>a land, funtYfng
or land use resrricrttttns will be req
red by theSetwces.. . except where exrraordlnary c^rrcamsraxics
ext.u"

As noted in our comments on page 4, thc NSHCP and the BIRIEIS draw different conclosihns
regarding eiunulative impacts. The EHCt' suggests that them will be significant impacts associated
with fixture development. But the iW ure of the ffiR/EIS to address cumulative impacts of past,
present, and foreseeable future dev ' p»xeltt must be interpreted as a conclusion by the Service thai

12 Cqmawnts an N$JtCP and $ItUF.IS; C4tri![ and Mwuoe fcr $roof<fteld, Inc.; Peccmbcz 5. 2002
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such impacts would not be significant. If they were significant, then they must be addressed in the
E112/EIS. Having drawn that concius
in its own CEQA/NEpA document, the Service could noa
reasonably conclude at a later dabc that development out" of the Permit Area was either unforc•sccn
or an "extr.aoYdinary circumstance' req airing revisiting of the permits issued tinder the NBHCY
In short. the failure to adequately '.
cumulative impacts places the Service, as a lead agency for
thq joint CEQAt1YEPA docwaent, in a classic "Cateh-22." By omitting any discussion of cumulative
impacts associated with devqloprncaut,
BIR/El;; contradicts the NBSiCP; and the ElitlE.TS is the
3ervice's document. TheE1RJELS i
icitly concludes that such impacts are Insignificant bccause, if
ts would be signifvoant, then it is under an affirmative
the Service in fact believes that such "pac
obligation under NEPA to address
: The !Ib►mal Findings based on the kiR/EIS will reflect this
sanchtsion, because to contradict the ]ORMIS in the fomtat findings under CEQA or NEPA would
then requite revision and re6irculatton f the EIEt/RTS- CEQA, in particular. is explicit on this issue:
"a lead agency is required to necire
after puGtfr notice is given of the a
hut before certification. As used in
projector environmental Setting as
added to an EIR is not "srgtrlfcant"
nreanrngful oppo+twttny to comment
jeasible way to mitrga(e or ovoid sxeh
prnjecYc proportents have detllned 1o
recirculation lncludefsj. for exarrtplr

un EIR when stgntJtcaat new ir^rmatlon rs added to the E!E
bility of the draft EM for publie review under Section /.504 7
section, thetenn "infonnareon"run include changes in the
1 rL'radrlltbonaldata or other inforlnation. New information
less the EIR is changed in a way that deprivev the public )I,,
on a.+r.hstantial adverse environmental effect of the project or a
effect ftucluding p feostble profeet alt¢rnarf ve) that thr
ns#rmenr. "SStgnVIcanr new information "requirtng
disclosure showing that;
t would resultfrom the project or from n new miregarlnn

ineasurepnipased to be implemented.

110-23

In summary, if the EIBIEIS does not
cumulative impaets of clearly anticipatcd.devclopmcni.
this must lead to a formal CEQ
Finding that such impacts will not be signitrcant. If this
finding is made. then the recvahtatiotl of permits issued under the NHHCP, triggered by dovclopmcni
.outside of the Pernut Ares, cxnnot be uWfied or enforced.
2.A
CP should be revised to provide a consistent approach to
To address these L+sues, the
addressing potential future
rat and EIR1EfS should be revised to address the
cumulative impacts of such devi sJORE eat

110-24

The appropriate remedy for this iac
appropriately address cumulative i
develop appropriate r»itigation s
will not have to be rc-qpened in
development may occur in a manner
NBHCP.

istency betweeu the NBHCP and the EIR/E1S is to fully and
of past. present, and foreSecable future development. and it)
for these cumulative impacts. If this is dnne, the NBHCri
tio 6itare development and the foreseeable future
cnt with the conservation strategies provided for W the

The cumulative impacts analysis ft4 fine should identify and analyze the probable lcvc{ and tyye ui
developmentlilsely in the interior Na
as Baain, but outside of the permit Area. We recommend th.,i

13 Cammepu cn NBHL^ ind E WGIS; C^Yier aod Morqoe rcrl3mokfield. rx.; Dei.x^r S. 2042
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of the draft Sacramento City-Counly Joint Vision, and

this be guided by the proposod princip,.
include at a Minimum'
•

DOG-5-02 t3:29;

A discussion of potential dc!V0oPme9i associated with the Sacramento lntenwnonal
Airport, including airport etparrsioo and a light tail fine from downtown Sacramento to the
airport., and
commercial development in the acca between the norihens
A discussion of residential
nto and the southern boundary of Suffer County, cast of
boundary of the City of S
Lone Tries Road.

etermine the potential for such development, in combination
The cumulative impacts analysis
with past development and thahpermi deby the NBHCP, to affect the aacotnplishment of NBHL'P
csmservation objoctives. In addrossi these potential it+tipaas, the FIRMS should also propose
of analysis of probable impacts and mitigation, the
consistent mitigation for them. Forp
'd8nce on page 3-! 4 of the IJSFWSmTl+2FS Novemt>rr J W6
Service ahould be consistent with the
]c, which states in part:
Habitat Conservation Planning H
'.Soarertmes a new HCP will overlay 4ultipte existing HCPs, or other applicants mrry elect to pirrsuo
an MCP on thp.trown even though a r " rtttl ffCP is being developed in the same area. .,, SorTr
Jnctusrons and exclusions are perfectl aeesptabte. Nevertheles.:, participants should he aware u/
coordination problems that can dfevel p beYween TiCPs be these "es of cases. For e.rample, rt rs
important to ensure that mitigation p ;grams ./or the same species are identical in adjacent HC'P+. "

110-24

'fhe.BtR/EIS should therefore be mo Bed to apply the mitigation standar3a of the NBHCP to future
appropriate conclusions regarding the ability of the NBHCP
development in the NJVPA and to
conservation objectives to be acroinp 'shed within the context of such funtre development- If tatis ts
it will meet the requirements of both N' EPA and CEQA in
done, then we believe that the
regard to cumulative impacts evalaati and provide efL'octiive guidance for future development and
conservation within the Plan Area for the NBHCP.

qincerely,

_ ^.^
.^^^/
. ^_?^..^

•

f

7

lirri l^m^.

^Dcmi per

Environmental Planning and DoCurnefntstion

Certified Wildlife Biologist

14 Coavneats an NBIICP and t51KrGls:

ia and Monroe for Brooktkld, inc.; Dceoubar 3. 2002
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Ms. Cay Goude
S Fish and Wildlife Service
idangered Species Division
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Cou ITY OF SACRAMENTO
DEPARTMEN OF ENVIRONMENTAI. REVIEW
ND ASSESSMENT

DENNIS N. YEAST
DIRECTOR

Seplember 7, 1999

Cay Goude
U.S. Fish and Wildlife Service
Endangered Species Division
2800 Cottage Way, Room West 605
Sacramento, CA. 95825
Subject: Natomas Long-Term blanning Project (Control No. 97-GPB-0007)
Dear Ms. Goude:
The purpose of this letter is to
tain relevant infonnation from the U.S_ Fish and
Wildlife Service (USFWS) an the potential impacts of the project on
implementation of the Natomas Basin Habitat Conservation Plan (NBHCP). This
letter describes the proposed pr ject and its relationship to the NBEICP. This is
followed by questions to the SFWS that are intended to assess the potential
impacts of the project on the
HCP. I believe the views of the USFWS are
pertinent given the USFWS role to implement the federal Endangered Species Act
and to issue Incidental Take P
its for the NBHCP. This information will be
useful for the analysis being pre ared by Sacramento County for the project Draft
EIR. Your assistance is appreci ted.

Background.
The North Natotnas Long- irnt Planning project study area involves
approximately 6,519 acres in North Natomas in Sacramento County. This project,
which consists of a General PI in Amendment, involves a threshold decision of
whether to ultimately urbanize ' s area. The project study area is included within
the boundaries of the Natomas Basin Habitat Conservation Plan (NBHCP). The
NBHCP is multi-habitat, multi species conservation program that is intended to
mitigate for the expected loss o habitat value and incidental take of protected

827 SSYEN17t eTR$LT ROOM no - SACRAMENTO. CALIFORNIA 9914
TELEPHONIC. (91618747911-FAX: (91i1376J34]
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banization in the 53,000± acre Natomas Basin in
d southeast Sutter County,

species that would result from
northwest Sacramento County

the USFWS to issue Incidental Take Permits to
The NBHCP is designed to al
five jursdictions: City of S cramento, Sacramento County, Sutter County,
SAFCA, and Reclamation Dis ct 1000. To date, only the City of Sacramento
Sacramento has applied'for and eceived an Incidental Take Permit.
as deferred action on the NBHCP pending the
allenged USFWS approval of the NBHCP (City
idental Take Permit to the City of Sacramento.

Presently, Sacramento County
outcome of litigation that has
version) and issuance of an I
Prior to approval of a NBHC

by Sacramento County, any future developments

are located within the Natomas Basin and also
requiring Federal approval t
within the jurisdiction Sacram to County must prepare their own HCP if there is
e of listed species. Once a NBHCP has been
a potential for an incidental
approved by Sacramento Co ty and an Incidental Take Permit issued by the
USFWS and CDFG, the laada rnets would have an option of either participating
in the NBHCP or obtaining th it own incidental take permits through preparation
of their own HCP.
ve indicated that they arc currently preparing their
study area that would ultimately be submitted in
a toque t for an Incidental Take Permit (personal

The project study landowners
own Draft HCP for the proje
conjunction with
communication, C. Doyle)

the City of Sacramento, would not control or
e Natomas Basin may be converted to urban uses.

The NBHCP, as approved
designate which lands within
However, it anticipates that
within the next 50 years
development proposals and
not control or specifically d
converted to permanent hab

t.

The primary goal of the

HCP is to establish a system of wetland mitigation

p to 17,500 acres will be converted to urban uses
based upon approved development, foreseeable

ting General Plans. In addition, the NBHCP does
ignate which lands in the Natomas Basin would be

lands in the Natomas Basin However, up to 50% of the mitigation land can be
Natomas Basin under certain circumstances.
established outside of
Swaittsoa-'s hawk, mitigatio can be in the Natomas Basin or on lands in Yolo
County subject to approval f local government.
Under the NBHCP, lando ers/developers converting lands to urban development
would pay mitigation fees otaling $2,240 per gross acre. These fees would be
2

..,. .a.,.aa.

,
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utilized by the Natomas Basin C
Basin at the ratio of one-half
converted to urban developmen
adjustment as deemed necess
City of Sacramento. Recomute
NBC.

Dec-5-02 13:30.
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nservancy (NBC) to acquire land in the Natomas
se of mitigation land for every acre of land
Mitigation fees would be subject to periodic
by Sacramento County, Sutter County and the
ations for fee adjustments would be made by the

Project Impact.
A Notice of Preparation (NO P) for the North Natomas Long-Term Planning
Project was issued on Februar$ 18, 1999 (see attached). Responses to this NOP
indicate substantial interest in ow this project could affect implementation of the
NBHCP.
The following issues need to b addressed in the Draft EIR. being prepared for the

North Natornas Long-Term P!

g project.

1. Would project participatio in the NBHCP (i.e., if applied for subsequent to
County approval of the NBHCP) be consistent with the analysis, and
development and mitigatio assumptions of the NBHCP?

2. How would urbanization
the NBI4CP?

the project study area affect the implementation of

ct on the NBHCP of less land available in the
a. What would be the
igation
if the project area develops to urban uses?
Natomas Basin for m
What would be the af7 ct of needing additional habitat area in the Natomas
Basin in order to miti te for the proposed project?
tential to result in growth inducement of adjoining
b_ The project has the
ds directly to the west). What effects upon the
lands (especially to
NBHCP could be exp cted if additional growth areas were developed in the
Natomas Basin?
G. Are there other like y potential impacts to the NBHCP associated with

implementation of th proposed project?

3
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Your help in this matter is gr e4tly appreciated. Please respond by October 15,
1999. Please feel free to call e or Dan Meier at 874-7914 if you have any
questions.

Sincerely,
N.ti.i-^
ennis Ye
Environmental Coordinator
Attachment
cc:

File
Reading Filc

Mike Winter, Planning epartment
Pat Groff, Public Wor Administration

4
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April 4, 2 00 letter from Ms_ Karen J. Miller,
Chic , Endangered Species Division
Fish and Wildlife Service
to
Mr. Dennis Yeast, En ' nmental Coordinator, County of Sacramento,
Department o Environmental Review and Assessment
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Rnto Fish and Wildlife OIIko
ottage Way, Room W-2605
Oeeto, California 9582S1846

1-1-99-TA-2396
April 4, 2000

Mr. Dennis Yeast
Environmental Coordinator
County of Sacramento
Department of Environmental Review and Assessment
827 Seventh Street, Room 220
Sacramento, California 95814
Subject;

Response to R uest for Information on the Natomas Long-term Planning
Project (Control No. 97-GPB-0007), Sacramento County, California

Dear Mr. Yeast:

The U.S. Fish and Wildlife Servico (
ice) has reviewed your request for information on the
potential impacts of the proposed Nat mas Long-term Planning Project (Control No. 97 GPB0007) on implementation of the Nato as Basin Habitat Conservation Plan (NBHCP). The
project study area involves approxim ely 6,519 acres within Sacramento County on the east side
of the Natomas Basin immediately n
of the Sacramento City limits_ The project area is within
the NBHCP boundaries, but is outsid the permit area currently covered by an incidental Take
Petmit issued to the City of Sacram
. The planning project is a General Plan Amendment that
would involve a decision of whether urbanize the study area.
In developing this response, we cons ered the effects of the project both if the County becomes a
petutittee and participant in the NBH P and if individual landowners elect to pursue their own
I-ICPs. We are providing the follo ' g responses to the specific questions you posed in your
letter dated September 7, 1999:

aenL ny: JimVivrtuL;

4154536521;
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1. Would project participation in th NBHCP be consistent with the analysis, and
development and mitigation a.ssurnp ons of the NBHCP?

Comment - The NBHCP anticipates up
within the next 50 years. This figure
development and was provided to the
support of application for Incidental T
development analyzed by the Service
Development in excess of this amount
implementation of the NBHCP.

to 17,500 acres of development within the Natomas Basin
based on existing general plans and foreseeable
rvice by the land use agencies developing the NBkICP in
e Permits (ITP). This is the maximum amount of
its biological opinion and environmental assess.ment,

ould change the Service's analysis of the effects of

Recommendation - The County should etermine the effects of the proposed project on the
maximum amount of development that could occur in the Basin. The County's assessment should
consider ongoing and anticipated devel pment in the City of Sacramento, Sacramento County,
and Sutter County since issuance of the ITP to the City of Sacramento on December 31, 1997.

Comment - While we understand the C unty's current reluctance to continue action on
application for an ITP, we believe the ounty's participation is important to the success of the
NBHCP. The Service is moving fin
on issuance of an ITP for the Sacramento Metro Air
Park special planning area. In this eas the Sacramento Metro Air Park development was
anticipated and included in the NBHC 's projections of development within the Basin. However,
the lack of participation of Sacrament County as a permittee significantly increased the
complexity and difficulty of deyelopm t and review of this HCk, even though the conservation
strategy adopted by Metro Air Park is onsistent with the NBHCP.

In essence, few if any entities are prep ed or have adequate mechanisms in place to implement a
regional HCP in the manner of a land se jurisdiction. The Service views land use jurisdictions,
like Sacramento County, as more appr priate pennittees for regional HCPs because they have the
mechanisms in place and the authoriti Is to ensure adequate and consistent implementation.
Issuance of another IT? in the Natom Basin to a private (non-land use jurisdiction) multi-party
landowners group would further incre e the complexity of monitoring compliance with the
NBHCP's development and mitigatio requirements and tracking implementation of the plan's
conservation strategy. Apart from the enefits to landowners within the County's jurisdiction, the
County would benefit from participati n in the NBHCP by obtaining incidental take coverage for
its own activities, such as public wo
projects, maintenance of County facilities, roads, the
airport, and airport buffer lands, etc.

4134D3bp2l;
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Recommendation - Prior to issuance of y ITP, the Service will be required to determine
whether adequate mechanistas exist to nsurc implementation, tracking, and enforcement of the
sed project without obtaining an ITP and instead
permit. If the County approves the pr
requires individual landowners to obtai permits, we request the County's assistance in
determining whether mechanisms are a ailable to ensure consistent implementation and tracking,
and if necessary, enforcement of the pe its. The County may also wish to consider what if any
role it will take in ensuring implement ion of permits issued to individual landowners. The
County should also contact the Natom Basin Conservancy (NBC), the plan operator responsible
for acquiring and managing habitat mi gation lands and also charged with monitoring and
tracking NBHCP implementation. The County should inquire whether requiring individual
landowners, or landowner groups, to o ain permits will affect the NBC's abilities to carry out its
roles in implementing the NBMCP.
Landowners may propose HCP,q jncon4stent with the NBHCP
Comment - To dare, the Service is no
landowners in the project's proposed

are of the development of any draft HCPs prepared by
dy area. However, one landowners group, Northern
Territories Inc. (NTI), has had varied i olvement in the NBHCP process. NTI landowners
originally were opposed to the NBHC
Later, NTT proposed an alternative "narrow channel
marsh" design for the NBHCP. This d sign was rejected by the Service and California
Department of Fish and Game as a risk , untested, and potentially very expensive design. After
issuance of an incidental take permit Ti the City of Sacramento, NTT began discussions with the
Service on developing an HCP. NTT p oposed another "narrow channel marsh" design combined
and a mitigation ratio significantly lower than that
with flood control and drainage featu
adopted in the NBIqCP, The Service e pressed serious concerns about the mitigation design and
the lower ratio. Most recently, NTT h presented another "narrow channel marsh" design to the
t their marsh design (among other changes) as a minor
NBC. NTi has requested the NBC a
ce
and CDFG are in the process of providing the NBC a
modification to the NBHCP. The St
review of the effects of adopting NTf' proposal. (However, the Service has already expressed
ary, the Service has not yet received any indication that
concerns about similar designs.) In an
:t is acceptable to the Service and is consistent with the
NTT has or is preparing a draft HCP
NBHCP that the City of Sacramento, cramento County, and Sutter County participated in
any other landowners in the study area are preparing draft
developing. We are also not aware
HCPs and application packages for ITgs

Given this experience, the Service is
significantly from the NBHCP. Plans
Service's analysis of effects of NBHC
implementation of the NBHCP under
ratio of a half acre protected for each
consistent with the conservation strate
from that in the NBHCP could affect
may not be consistent with the Servic

ncemed about ft potential for HCPs that differ
t differ significantly from the NBHCP could change the
implementation. The Service analyzed the effects of
e assumption that all development would be mitigated at a
re developed. We also assumed all mitigation would be
outlined in the NBHCP. A mitigation strategy differing
amount, size, and quality of habitat mitigation lands and

s analysis of the effects of the NBHCP. The Service

5enL by: .innurvnut;
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would require further analysis of both e effect of the new HCP's mitigation strategy and its
effect on implementation of the NBfTC 1.
Recommendation - If the County does ot obtain an iTF that would extend,coverage for
incidental take to private development rojects, the County should consider the effects of
implementation of multiple plans with iffering mitigation strategies. The County's analysis
should consider effects on the amount f habitat that may be set aside, viability of habitat reserves,
the amount of development in the Bas t , and the implementation of the City's portion of the
NBHCP. Alternately, the County sho d consider requiring project proponents to submit
proposals consistent with the NBHCP' conservation strategy.
2. How would urbanization of the p^oject study area affect implementation of the
NBHCF?
a. What would be the effect on theBHCP of less land available in the Natomas Basin for
mitigation if the project area develo s to urban uses? What would be the effect of needing
s Basin in order to mitigate for the proposed project?
additional habitat area in the Nato
Comment - See above regarding amount of development analyzed. The Service analyzed a
maximum of 17,500 acres of develop ant. We assumed the majority of lands not developed or in
reserves would remain in agriculture. he Service assumed that the reserves plus undeveloped
lands would be adequate to support th covered species. To the extent that the proposed project
changes the amount of lands develope within the Basin, the proposed project could affect the
ability of the NBC's reserve lands and ffic remaining habitat and undeveloped lands in the Basin to
protect and maintain the covered speci s. ]FWS would have to do the same in deciding
whether to approve an FICP coverin the lands within the proposed urbanizing area.]
Recommendation - The County should
occur within the Natomas Basin and c
viability of reserve lands. The County
reserves and any remaining undevelop
cumulative effects of development wo
recovery of the covered species. This
action on any application for an incide

analyze the cumulative amount of development that may
insider whether that amount of development would affect
should also consider the effects on the ability of the
)d lands to support the covered species and whether the
kid appreciably reduce the likelihood of survival and
tnalysis would be required before the Service could take
ital take permit.

b. The project has the potential to esult in growth inducement of adjoining lands
(especially lands directly to the wes i. What effects upon the NBHCP could be expected if
additional growth areas were devel ped'in the Natomas Basin?
Comment - While the NBHCP does n
does envision establishing habitat res;
delivery canals. Development of the _
large block of urbanized land stretchu

Pt control or designate land use within the Natomas Basin, it
rve lands that are connected by existing waterways and
roposed study area and the lands to the west could create a
g from the Natomas East Main Drainage Canal almost to

,e I
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the Sacramento River (this block could'nclude the airport and Sacramento Metro Air Park). This
could effectively isolate habitat in the uthem portion of the Natomas Basin (i.e., Fisherman's
Lake area) from habitat in the northern ortion of the Basin. Lack of connectivity between
ervc lands and the remaining undeveloped lands to
habitat could affect the ability of the
support the covered species. If reserve sands are no longer viable, the Service may be required to
reconsider the effects of the ITP issued o the City.
Recommendation - The Country should onsider whether growth-inducing effects of the proposed
project will isolate habitat in the northe -a and southern parts of the Basin, and whether such
development would affect the ability o the NBC to acquire viable reserves that meet the goals
and objectives of the NBHCP.
c. Are there other likely potential i
of the proposed project?

acts to the NHHCP associated with implementation

Comment - The NBC owns approxirna ly 338 acres of property in Sacramento County, most of
which is in the study area outlined on t e maps provided to the Service. The NBHCP requires
that the NBC reserves be set back at 1 st 800 feet from existing or proposed urban development,
based on existing general plans. At the time of purchase, the NBC property met this criterion. If
the property cannot be adequately buffi red from adjacent incompatible land uses, the NBC may
be required to acquire additional lands Isewhcre in the Basin, or reduce the acreage of the
property that may be counted as rrserv lands by that amount of the property within 800 feet of
urban development.
Recommendarion • The County should consider how the proposed project will affect the NBC
property and its viability as a habitat r serve. Analysis should consider whether an adequate
setback can be maintained, and wheth comparable reserve lands can be acquired if the setback is
not maintained.
We appreciate the opportunity to provt e input on issues to be addressed in the draft EIR being
prepared for the North Natornas Long- enn Planning project. Please contact Kelly Hornaday or
Chris Nagano of my staff at (916) 414 645 if you have any questions regarding this letter.

Sincerely,

Karen J. Miller
Chief, Endangered Species Division

oei^ oy. rimuivnuei
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Mr, Dennis Yeas[
cc:

CDFG (Attn: Larry Eng, Dave: ezulak)
The Natomas Basin Conservanc i (Attn: John Roberts)
City of Sacramento (Attn: Caro Shearly)
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Dates October it, 2002

To, Field Supervisor United States Fish and Wildlife service
2800 Cottage Way W-2605
Sacramento, Calif- .95925
YaR(916)414-6711

I am a landowner in the Natomas Basin and my family has farmed in the area
since the early part of the 1900,s- my questions and eenments relate to the
Swainson Hawk, but I will ask some questions regarding Giant Garttar Snake.

111-2

First, the HCP designates a hawk zone, what biological information exists to
justify the one mile wide hawk zone. on figure 13 of the draft plan, it shows
active hawk seats. There are a greater uumber of active nests in the northern
portion of Sacramento County but yet the one Mile Zone stays consistent, why?
In developing the hawk zone what consideration was given to the fact that the
Yolo bypass, in Yale County, rune the entire length of the Natomas Basin and
will raffia" open space in to perpetuity. What consideration was given for
Sacramento weir bypass which runs from the Sacramento River to the Yolo
Bypass? It is my underetanding that the purpose of California Endangered
species Act is the preservation of the endangered epecies- if habitat exists
in Yo1o County and that babit will remain In existence into perpetuity, should
that not be taken into consideration?

111-3

In the 1997 Sepit was stated that the hawk foraging habitat should be within
10 miles of the nest and the hawk has been observed up to is miles from the
If this information ► s accurate, why is the one mile zone necessary?
nest,
Under the California 8ndangered species Act the taking of habitat Is not
considered the taking of the specie, therefore what authority exist to not
allow any development in the hawk zone? In the lower portion of Sacramento
County the nest sites mainly exist in developed arena, housing along Garden
Highway, what effect does this development have on the ability of the hawk to
continue to exist in this area in the future?

111-4

In the 1997 HCp it states that nest sites fnust be large trees with panoramic
view of the foraging grounds. In developing the hawk zone, what consideration
was given to the types of crops planted in the hawk zone? What is the quality
of the foraging habitat of safflower, which is planted in late narch or early
April and harvested late August or early 8eptember9 what is quality of the
foraging habitat of corn, which is planted in late March or early April and
harvested in late September? what is the quality of the foraging habitat of
wheat which in planted early winter and not harvested until July and the
stubble not removed until late August? Which of the flowing three crops
provide better foraging habitat, rice, corn or safflower?
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sistorieally, before the levee system was constructed and in some cases after
the
thc levy system was constructed, the area along the Sacramento River was over
grown with black berries and other vegetation. The 8cn states that the
foraging habitats are open fields and grams 3aade. Ta developing the hawk
zone, what consideration was give to the historical foraging habitat?
The Giant t7arter Snake is Federal endangered specie; the Swaiasoa Hawk is
State endangered specie.
The Hawk bae tremendous mobility- i.e. forages up to
18 miles from its' nest site. Tha snake must have pera+anent and temporary
The mobility of the snake is very limited. why is there
freshwater habitats.
a hawk zone and no 000varable -snake Zone"?

I11-fi

A take under the California Endangered Species Act is "fined as
"hunt, pursue, capture, or kill or attempt the same". Under
this definition where is the authority under the law that
prevents development in the hawk zone? Information in previous
HCP states that no direct take of individual Swainaon's hawks is
expected to occur under the plan. If this statement is correct
how does the CESA apply to development in Natamas if there is no
"take"?

I11-7

The settlement agreement on the lawsuit against the City on the
previous HCP specifically required the City to retain a one mile
wide open space area along the Sacramento River. This requirement
in exactly the same as the hawk zone. Is there any correlation
between the settlement agreement and the HCP requirement? In May
of 2001 the attorney for the friends of the Swainsori Hawks stated
in a public meeting that a one mile wide area of open space along
the Sacramento River was going to be included in the revised MCP.

I11-8

I11-9

Being that the revised HCP was not released to the public until
2002, was the United Stated Fish and Wildlife Service releasing
information to selected groups or individual?

111-10
I11-11

I11-12

Does the California Endangered species Act or the Federal
`r
1
L

Hndsngered Species Act grant any land use of planning authority
to the State or Federal Governments?. in the hawk zone considered
critical habitat?
The previous HCP was upheld in the Sacramento County Superior
Court.
The Previous HCP did not contain the hawk zone, why is it
now necessary for the revised HCP to contain a hawk zone when the
2081 permit remains in effect?

If the City has a valid 2061 permit, why is It amending the
current permit?

If you have any questions, please contact me.
John Perry
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December 2, 2002
SENT VIA FACSIMILE and 11 , 8, MAIL

Wayne White. Field Supervisor
United States Fish and Wildlife Service
2800 Cottage Way, W-2605
Sacramento, California 95825
Facsimile: (916) 414-6711
Re: Comments on Draft Natomas Basin Habitat Conservation Plan and E[RlElS
Dear Mr. White:
We provide these comments on the Draft Natomas Basin Habitat Conservation
Plan ("Draft NBHCP") and Draft Environmental Impact ReportJEnvironmental Impact
Statement ("Draft EIRIEIS") on behalf of AKT Development. Currently, the City of
Sacramento is processing an ElR for AKT's West Lakeside project. West Lakeside is
located just outside the City limits and the area covered by the North Natomas
Community Plan ("NNCP"), north of Del Paso Road. AKT is seeking to annex the area
to the City.

112-1

112-2

We are concerned that the Draft NBHCP appears to be making land use
determinations that are not supported by biological principles. For instance, we are
concerned that the Draft NBHCP unnecessarily caps development in the City at levels
adopted in 1994, without providing a biological rationale. Such an approach will likely
hinder the City's land use planning. We believe that an HCP that contemplates current
and reasonably foreseeable planning will provide greater administrative efficiency,
resulting in better protection for special status species.

The Draft NBHCP acknowledges that habitat value will vary throughout the
basin. One of the underlying principles for establishing the Draft NBHCP's mitigation
ratio is that the habitat value ofthe land preserved will exceed the habitat value of the
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land developed. This principle does not cease to apply above a certain acreage of
development. Frortt a biological perspective, therefore, there is no difference between a
level of developmem contemplated in the 1994 NNCP and other development currently
in the planning process. Nor is this approach necessary to satisfy the ruling in National
Wildlife Federation v. Babbitt.

112-3

We are also concerned that the Draft NBHCP arbitrarily limits the City's ability to
annex. The Draft NBHCP does not purport to establish which lands can be developed,
but specifically states that annexation of West Lakeside would trigger the need to amend
the permit. The amendment would be necessary even if development of West Lakeside
would not exceed the City's development quota.' Other areas can be annexed without
triggering the need for an amendment to the TiBHCP_

112-4

AKT Development has been working with the City on the West Lakeside project
for years. Additionally. West Lakeside is located within the City's sphere of influence in
the draft of the City's General Plan Amendment and Comprehensive Annexation Plan.
We acknowledge that the City's take permit would have to be amended upon annexation
of West Lakeside. Alternatively, AKT may obtain an incidental take permit through the
Section 7 consultation process. However, we believe the Draft NBHCP should be
flexible enough to include West Lakeside within the City's take permit without the
additional administrative hurdles contemplated by the current Draft N9HCP.

Land use agencies must retain the ability to amend their land use plans. By
112-5

I capping the number of acres that can be developed in each jurisdiction and hindering
I`future annexations, the Draft NBHCP infringes on this ability.

112-6

We also have noticed a few areas of the Draft NBHCP that need clarification.
First, the Draft NBHCP repeatedly notes the existence of a 250-foot buffer along
Fisherman's Lake established by the NNCP_ This is inaccurate. While the NNCP
established a 250-foot buffer along the north edge of the plan, the buffer along the
western edge, including Fisherman's Lake is 200 feet.

112-7

Additionally, the Draft NBHCP makes reference to a "Swainson's hawk zone"
("SHZ") along the Sacramento River. While the City's draft General Plan Amendment

V Furthermore, the Draft NBHCP arbitrarily establishes that an amendment, as
opposed to a revision, would be required upon annexation without any biological
evidence that annexation would affect species in a significant way.
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and Comprehensive Annexation Plan indicates an interest in establishing a 1-mile wide
corridor along the Sacramento River, such a SHZ has not yet been established by City
planning. The Draft NBHCF should be updated to address these clarifications.
AKT Development hopes to work cooperatively with the wildlife agencies
throughout the processing of its application to annex into the City, and ultimately, to be
included in the D18HCP. Thank you for considering these comments.

Very truly yours,
rt 41 rr
Tina A. Thomas
cc:

Vicki Campbell. Chief, Conservation Planning Division, U.S. Fish & Wildlife
Office

Tom Hutchu►gs, Director, Sacramento County Planning Department
Gary Stonchouse, Director, Sacramento City Planning Department
CaroLShearly, Natomas Unit Manager, Sacramento City Planning Department
'.A906148.90!
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Wayne White
Field Supervisor
U.S. Fish and Wildlife Service
2800 Cottage Way. W-2605
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Comments on July 25. 2[102 Draft of
Natomas Basin Habitat Conservation Plan

Dear Mr. White:

'fhank you for allowing us an opportunity to review and comment upon the July 25, 2002
dnt8oftherevised NatontasBasin Habitat Conservation Plan ( NBHCP"or"Ptan"}. Ourcomments
are being made on behalf ofAlleghany Properties, Inc., Lewis Investment Company, LLC, and Mr.
Kern Schumacher, all of whom are significant landowners in the Natomas Basin area. For clarity,
we have provided our general comments at the outset of this letter. Detailed comments are included
in Attachment A.

We submit that the NBHCP needs revision in a number of areas before it should be adopted
and approved as the revised habitat conservation plan meant to correct the defects noted by Judge
Levi's ruling. His ruling invalidated the procedures followed by the USFW S in approving the prior
Natomas Basin Habitat Conservation Plan, nolthe biology upon which the Plan was based. As such,
ourciicnts do notsupport many oldie substantive changes made in the NBHCPwhich go farbeyand
those revisions needed to address the shortcomings noted in Judge Levi's decision.

113-1

Reentry Plam New Habitat and Covered Species
.
113-2

113-3

The NBHCP requires automatic implementation ofany mitigation measures specified in the
recovery plans adopted for the Covered Species under the NBHCP. However, the costs for a
recovery plan arethe obligation ofthc federal government and should not be placed upon landowners
whose obligation is limited to mitigation. In addition, the NBHCP would require the creation of
special new habitat and, in some circumstances. introduction of Covered Species not currently found
or historically known to occur in the Natomas Basin, even in the absence of any impacts to those
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species. Such activities and requirements were never part of the original 1Vatomas Basin Habitat
Conservation Plan and are not designed to address any issues raised by Judge Levi's ruling.
Moreover, time is no legal nexus to require special mitigation in the absence of any evidence of
impacts to those Coveted Species.
Monitoring and Re^Qing Requirements

113-4

Another major concern we have involves the extensive and costly new monitoring and
reporting requirements in the NBHCP. These requirements expand the soopeofThe Natomas Basin
Conservancy ("TN BC") from that of the Plan Operator into that ofa biological research institution.
The new monitoring goes far beyond what is reasonably necessary to show that uplands and the
managed and seasonal marsh is being successfully enhanced and created on formeregricultural lands
within theTNBC'shabitat reserve system. Instead, TNBCisrequiredtoconductBasin-widesurveys
for the Covered Species at a cost estimated of$3 Million, surveys for numerous species on lands not
owned by "INBC,and annual surveys for"wintering"birds and "bieedinEr'birdls at an estimated cost
of $750,000. TNBC is also requited to become the depository for all biological information about
the Basin, as well as maintain a computer database of that information with an estimated cost
increase to the Plan of at least $I Million. TNBC's only obligation should be to monitor its own
mitigation lands, not the entire 53,000+ acre Natomas Basin. More important, it must be noted that
the extensive newmamitoringrequirements intheNBHCP appearto be in violation ofthe principles
stated on Page 3-27 of the USFWS' HCP Handbook. The HCP Handbook's principles provide that
monitoring should be as economical as possible, and that the USFWS should "avoid costly
moni toting schemes that divert funds away from other important HCP programs,such as mitigation."
The new monitoring and reporting costs will nowconsume 4796ofthetotal mitigation fees collected
per developed acre according to information in the October 11, 2002 "Revised Fee Estimate"
prepared by Economic and Planning Systems.
Adjptive Management

113-5

Our Clients also object to the expanded definition of what constitutes "Adaptive
Management"intheNBHCP, Theriefinition has become so broad and open-ended that virtually any
feature of the NBHCP could be altered as an adaptive management change, except for the 'h to 1
mitigation ratio and the 754A maximum percentage of managed marsh conversions on reserve lands.
This broad definition of Adaptive Management has effectively diluted the USFWS"No Surprises"
Policy, which specifies that no changes will be subsequently made in a habitat conservation plan in
the amount of land required or in the amount of funding required from the petmitoee. However, the
breadth of the changes allowed as Adaptive Management are guaranteed to make the NBHCP's
habitat mitigation Pees subject to substantial increases.

Page 3 of 39
eCo^ent® NATOMAS_00006
LocalCache\ProcessedFiles\NATONAS_00006_003_039.jpg

Wayne White
December 5, 2002
Page 3

Land AcqaiRition
Restrictive new requirementshave been created in the NBHCP forAreaB land acquisitions.
T'he't'I+lBC's ability to buy land in Mn B for Giant Garter Snake habitat was well founded on a
number of simple premises: (i) it was important to preserve genetically diverse populations of the
Giant Garter Snake, since the Natomas Basin's snake population was known to be infected with
parasitic warms; and (ii) the price of land in the Natomas Basin would soon skyrocket if T'NBC
could buy only mitigation land within the Basin. The swift escalation in land prices within the Basin
since 1997 has home that out. Without the safety valve of being able to purchase mitigation land
with Giant Garter Snake habitat outside of the Natotttas Basm, the 'INBC is at the mercy of the
landowners within the Basin. The NBHCF has removed the effectiveness of that safety valve by
nowrequiring 'ITiBC to makea showing thatany land acquired in AreaB would not only be suitable
as Giant Garter Snake habitat, but also suitable for use as habitat by the 5waitison's Hawk and all
of the other Covered Species. More significantly, however, before any land in Area B can be
acquired, the TNBC must now show that there is no potential mitigation land left in the Natomas
Basin which can feasibly be acquired. The NBHCP contains no specifics on what TNBC must
demonstrate in order to prove that it can no longer feasibly acquire mitigation land in the Natomas
Basin. That could mean that there is no land being listed for sale from a willing seller, or it could
mean that the land prices have become so high as to be infeasible to purchase in light of the
mitigation feesllVBChascollected. Ataminimum,acleardefinitionneeds tpprovidedfortheterm
"feasibly be acquired" as used in the NBC-ICP. Moreover, these new requirements arc not necessary
to comply with anything in Judge Levi's decision.

113-6

Sraioson's Hawk M1tEeatt[oa
The NBHCP also requires special new mitigation forthe removal ofa Swainson's Hawk nest
tree. Removal of a nest tree would now require a 15:1 replacement tree ratio. net 15:1 ratio
exceeds anything the CDFG requires in the Swainson's Hawk Mitigation Guidelines included aspart
of the Appendices to the NBHCP. Moreover, the reqtlirement for a 100% survival rate of the
replacement trees for 10 years is questionable, and goes fat beyond anything in the CDFG's
Swainson's Hawk Mitigation Guidelines. We arc not aware of any biological basisforsuch new and
burdensome requirements. Thee are no published, peer reviewed scientific studies witich attribute
the decline of the Swainson's Hawk to a shortage of nest trees in the Natomas Basin. Moreover,
these new requirements were never required by Judge Levi's r uling.

113-7

113-8

I

The Water Aeeadea
lnsofarasRD 1000 and the Natanas Central Mutual WaterCompany (the"WaterAgeneies")
are not included as Permitfees under the NBHCP at this time, the NBHCP needs revision to clarify
that the Water Agencies will have no obligations under the NBHCP until they file applications to
become PormitteCS.
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Wayne White
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CONCLUSION
Thank you for the opportunity to provide commen4 on the revised NBHCP. We trust you
will find the above comments and suggested revisions inel^W in AttaeLment A useful.

ODT/md
D5330(a).Itr
enclosure
cc:

Carol Shearly, City of Sacramento
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July 25.2002 Draft of the NBHCY

PgcI?-2. "N9HCP be6ritiona."t

I13-9

F

The definition of the term "Conserved Habitat Areas" needs to be expanded to include
Mitigation Lands as part of the Conserved Habitat Areas. The Conserved Habitat Areas are
interchangeably mentioned throughout the NBHCP as either Mitigation Lands or Habitat Reserve
lands. Rarely, if ever, are they described as "Conserved Habitat Areas" in the AIBHCP's text.

Page [-5. "City of SAMMC

113-10

The NBI-1CP has added a new requirement to the Plan in the first paragraph on this page
which is not related to anything in Judge Levi's decision. The next to last sentence in the first
paragraph would now require all development proponents to comply with the mitigation measures
contained in the CEQA mitigation monitoring plans adopted forthe NorthNatomas Community Plan
and the South Natomas Community Plan. We can see no rationale for inserting such a requirement
into theNBHCP. Many of those CEQA mitigation measures pertain to issues completely unrelated
to biological resource impacts, such as air quality, noise, light, cultival resources and traffic
reduction measures. There is no nexus for including them as part of the NBHCP, since such an
action was not required to comply with Judge Levi's ruling. Consequently, the following sentence
should be deleted from the first paragraph on Page 1-5:

3iB#ieP.'

In addition, we note that the NBHCP contains no comparable provision for the proponents
of urban development in Sutter County to comply with the CEQA mitigation measures adopted as
partof the south Sutter County General Plan Amendment. Wequestion why the City of Sacramento
has been singled out for such special and inappropriate treatment.

W[htvtdlsomrcxdlkotchep+8toqnbpn^nttheNtiHCYisnpeamataxLctmnWe3uurvdprintedrnpyNfiidtwWSnntoUt
eal thuslt¢LOaitvpyion Wmlabkonlineriuthe hNemel. Than ismmueEns UUe mtwppop dNaqmnCy Wd9maiNtxneF. The pap mmben
tited in WS hue rtRr to the Pon= in the lround nritded vasioa
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b=I-SIo l•G "Citv o 3acramanto Annexation Areas"

113-11

The NBHCP inappropriately attempts to regulate or restrict the City ofS acramento's control
over local landusedecisions anditsterritorial sovereignty. 77telass palugraphatthebottom ofPage
1-5 and the first full paragraph at the top o€Page 1-6 would constrain the City ofSacramento's ability
to annex any additional land into the City limits. Both of those paragraphs automatically treat the
annexation of land as a'kalte" of habitat. We do not agree with the concept that an annexation of
land automatically alnounts to a"take," An incidental take does not occur until the land is physically
altered in some way which destroys or adversely modifies the habitat of a listed species under the
Endangered Species Act. Mew annexation has never been held by any court to be an "incidental
take" of habitat under (be Endangered Species Act. This is an important distinction which appears
to have been lost. Simply put, annexation does not mean development. Moreover, it may be
necessary for the City to annex additional lands to the City limits within the Natomas Basin in order
to remove any doubts about the City's ability to acquire land via the eminent domain process if it is
needed for mitigation purposes under the NBHCP. The City's ability to condemn land outside of
the City limits exclusively for mitigation purposes is an unsettled legal question,.and as land prices
continue to escalate in the Natomas Basin, and landowners start holding out for a higher and higher
price, the City may at some point need to condemn mitigation land for the City's own public works
projects. Consequently, ifthe last paragraph on Page 1-5 is not deleted, then it should be revised as
follows:
"If the City of Sacramento annexes additional lands into the City
(with the exception of the panhandle area - see Section I!t.C), and
thereafter approves land use entitlements allowing the urban
development of those additional tmtA then the City would be
required to comply with slate and federal law. including, but not
limited to, CESA, ESA, CEQA and NEPA to address the impacts of
take resulting from future development of the annexed lands. As
noted in Section VI. L of this NBHCP, inclusion ofadditionai lands
and approval of lond use emitle,arents for urba m development thereon
may under tttis#9Ht?Pwould require an amendment of the Plan and
thet;ity'sincidental take permits. Such an amendment would toquire
the City to address various impacts, including impacts to the NBHCP
Covered Species and the efleets of such addiriorlol urban
development in the annexed area tire antmtaotion on the biological
viability of such species and would be subject to all applicable state
and federal statutes and regulations, including the provisions of the
CESA, BSA, CEQA and NEPA."

A-2
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Page t-t0 "Plan Qpetator Natomas Basin CQMWWO"

113-12

1NBC is not an entity which has a legal duty to implement species recovery plans; that duty
belongs to the USFWS and CDFG when they adopt such recovery plans. Consequent4y, the next td
last sentence on Page 1-10 should be corrected to remove any implication that NBC must
implement all species recovery plan measures. Instead, TNBC would have an obligation to
implement measures suggested by recovery plans only to the extent specifically required by the
NBHCP:
"Additionally, TNBC may implement adaptive management plans,
and to the extent specifically required by the NSNCP, mitigation
program chmrgesyaroposedinspeeies recoverygianafor the Covered
Species.

Em I- IB. "Gq,qKrvation Strateav oftheNBKP'"
The last sentence of the first paragraph on Page 1-18 should be revised to reflect the
agreement made regarding the increase in the percentage ofmanaged marsh if a Giant Garter Snake
Recovery Plan is adopted by the USFWS which calls for such a change:
"Should a Giant Garter Snake recovery plan be adopted in the future
reserve lands
113-13

anticipated to be in rice production which are midn the contzol
91WBe acquired after recovery plan adoption ortltsavaitabilit}of
could be converted to a
maximum of 7535 managed marsh if the recovery plan indicates: 1)
the Giant Garter Snake would benefit and 2) the Giant Garter Snake
would not benefit at tbebiological expense ofanotherlistediCovered
Species."

113-14

The second paragraph on Page 1-18 concerning the scope of the Adaptive Management
provisions included in the NBHCP needs significant revisions, since the previous limit on future
mitigation fee increases has been removed. The purpose of incorporating adaptive management
concepts was to allow for adjustments in habitat reserve managementactivities if it was determined
that the original designs were not working. It was not to require new mitigation measures premised
on new biological ideas- We recommend the following modifications:
"TheNBHCP contaiussignificant Adaptive Managementprovisions.
Adaptive Management is a process that allows the conservation
program under the NBHCP to be adjusted through time based upon

plans; the results of new tescanch information on
A-3
Deocmber 5.2=
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113-14

the effectivenessofrhePlan's mitigationmeasuresgencrated through
monitoring programs. etc: Under its Adaptive Management
provisions, the NBHCP can be modified if necessary to ensure that
the most up-to-&% reliabk, peer-revieweca: scientific information is
being used under the OCP. However, adaptive management to
benefit one species will not occur at the biological expense ofanother
listedf Covered Species."
Page 1-19. "25% restored wetland manaQed for wiidlife°

Subsection ( 3) on Page 1-19 concerning an increase in the percentage of managed marsh at
the TNBC reserve system needs to be revised to specify that a Giant Garter Snake Recovery Plan is
the only agreed upon trigger fora change in the amount of rice land convened into managed marsh:
"(3)

113-15

25% restored wetland mana¢ed for wildlife Under the
NBHCP, by the end of 50 years at least 25% of TNBC
Mitigation Lands will be improved and restored as marsh
habitat. If, however, USFWS provides written notification
supported by documented evidence in the form of a written
report and technical analysisregardingthe adoption ofa Giant
Garter Snake Recovery Ptao,

actividesfixinitritigadarmshis

,theothepropottion
of matsh habitat may be increased by the Perrnittees to as

much as 730/6 of the Mitigation Lands acquired after the date
of notification. This land will be managed to promote long

term viability of wildlife populations. The enhanced marsh
reserves will be of substantially greater habitat value tban the
current combination ofprlvutelyowrud fields and canals that
are not managed to promote wildlife or avoid incidental take
of species."

bee 1-27. "Other HCPIIA MtxiifitWon

113-16

Item #21 at the top of Table 1-2 on Page 1-27 mentions a "Five Point Policy" as something
which hasbeen included"ThroughontNBHCP"Asidefrom Table 1-2 on Page 1-27, we cannot find
any description, reference, explanation or definition made of a "Five Point Policy" included in the
NBHCP. Please explain what is meant by this entry in Table 1-2.

A-4
Auember 5. 20a2
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Pao- I-28_ : Fedetal Pemiit"

I13-1?

In the second full paragraph on Page 1-28, the NBEiCP correctly notes that the Federal
Endangered Species Act does not require a habitat conservation plan to implement species recovery
plans. However, the paragraph then goes on to state that the new IJBHCP will incorporate into the
NHHCP any mitigation measures recommended in future recovery plans adopted for any of the
Covered Species. Our clients cannot support this concept, as it is a virtual blank check to include
any and all possible mitigation measures into this NBHCP for full finding, so long as the 'A to I
mitigation landratio isttotchanged and the limitof75%on managed marsh conversions isobserved.
It certainly leaves the Plan open to many "surprises:" By seelring to incorporate any new mitigation
measures set forth in adopted recovery plans, the NBHCP has been left open to whotesale changes,
with only a few exceptions.
Page 1-21 "Relationshio of the Plan to Individual Permittees"

113-18

Not all development beyond the areas identified in the NBHCP would necessarily result in
the need for a permit amendment to the NBHCP. Such additional development may instead simply
propose its own MCP and Permits. As you know, the County of Sacramento has chosen not to
participate in the NBHCP and the Metro Air Park development in the County has sought and
obtained approval of its own HCP and permit. Consequently, theldBHCP should not automatically
assume that the NBHCP would simply be amended to include development in other areas of the
Basin. We suggest the following change to the last sentence of the paragraph atthe top ofPage i-31:
"Coverage for any development outside of those areas will require a
major amendment to the NBHCP pin and a permit amendment or a
111. 111
separate NCP and permit "
VII.E.
Page U- M "Rice Fields"

113-19

The NBHCP incorrectly states the reasons for flooding rice fields during the winter. The
record needs to reflect that rice fields in the Natomas Basin and elsewhere are not flooded in the
winter for the sole purpose of attracting water fowl. The winter flooding of rice fields has become
an accepted and environmentally condoned agricultural practiceto decompose the rice stubble, since
the advent of air quality prohibitions on burning the rice stubble. Consequently, the subparagraph
on this page concerning "Winter" needs to be modified as follows:

"Winter:

Giant Garter Snakes ewer a dormant period inside
winter retreats (e.g. small mammal burrows). While
the doe fields lie fallow, many are intentionally
flooded in Winter to decompose the rice stubble or to
be used by migrating waterfowl '•
A-5
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PaQe_IV-3._"Plan Opcrator"

113-20

In the first kill paragraph on Page IV-3 them is a completely new requirement for TNBC as
the Plan Cpetator'to initiate a 5-year comprehensive survey of the entire Natomas Basin for the
Covered Species in 2003 and complete it in 2004. Such an enormous and expensive task was not
required by Judge Levi's decision. Moreover, this is a task better suited for a government agency,
such as the USFWS and CDFG, which should assume the costs of such an effort Such a survey is
not a mitigation measure which is the obligation of the Permittees and the landowners. Moreover,
it would not be feasible to impose such a Basin-wide survey requirement on TNBC because it has
no tegal right to enter upon privately owned lands in order to conduct such a Basin-wide survey.
Accordingly,any such survey should belimitedtoasurvey oftheCovered Specieson'tNBC reserve
lands acquired between 1998 and 2003, with the written survey report completed in 2004. The total
cost of these 5-year surveys and reports has been estimated by Economic and Planning Systems to
add another 3780,000 to the Plan.
Ene IV-6. "Basis for 0. 5 to INjtiaatim RAd^^

113-21

Subsection (7) on Page IV-6 reiterates the new requirement for the 1NBC to track Basinwide population trends for the Covered Species and cites it asone of the bases upon which the h to
1 mitigation ratio can be justified. Tracking Basin-wide population trends does not justi fy having
the Ys to I mitigation ratio ab Pnirio. In fact, the ratio is more predicated upon a recognition of the
fact that not all of the land being developed is quality habitat. The only population surveys which
should be required every 5 years are surveys of the TNBC's reserve lands to determine if they are
fimctioning and providing good quality as intended. Subsection (7) should be revised to read:
..^^

The NBI-ICP incorporates a detailed monitoring
program that will track Covered Species population
trends within 'fNBC n•serve& and throughout the
Natoeaa Basir .r The NBIiCP monitoring data will
inform and guide the Adaptive Management process,
to achieve the Plan's biological goals and objectives."

Pages IV-12 and IV-13. "Oa"f-Basin Reserves"
113-22

We do not support any of the changes made in the acquisition requirements fot mitigation
lands in Area B. None of them were required by Judge Levi's decision. Moreover, the new
acquisition requirements could seriously jeopardize the ability of"1NBC to acquire any land in Am
B. It will be very difficult to demonstrate that a parcel of land in Area B is capable of supporting a
population of ALL the Covered Species; because many of them are not even known to occur there,
and probably never could (L e., Sacramento oreutt grass). It is doubtful that any parcel within or
outside of the Basin, supports gH the Coveted Species. More troublesome, however, is the second
new requirement that TNBC show that no potential reserve land is available in the Natomas Basin
A-6
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113-22

which can be feasibly acquired. T1teNBHCPprovides noguidance toassistTNBCwith determining
what is or is not "potential reserve land." Second, them is no guidance which sets forth the grounds
upon which a parcel's feasibility for acquisition can be determined. Must TNBC merely show that
no land is being listed "for sale" in the Basin to prove that there is no longer any land which could
be feasibly acquired, or is something more going to be required by IJSFWS and CDFG? Does land
become not feasible for acquisition ifits asking price is far above the fees collected for habitat land
acquisitions by TNBC? Those are just a few of the questions raised by the new requirements for
Area B acquisitions. It should not be forgotten that the listing decision for the Giant Garter Snake
foundthattheNatomasBasin populationwassubject to early mortality due to a widespread parasitic
worm infection, so there is a important biological tenon for creating reserves out of Basin in Area
B as a method to ensure the species' continued survival.
Page 1V-13. "Qveral(Ar,ouisition Criteria"
Subsection c.(l) on Page IV-13 is ambiguous and could be read to require each individual
habitat reserve to contain managed marsh, rice lands, and uplands. That does not appear to be
consistent with the overall provisions ofthis section ofthe NBHCP which recognize that the general
requirements for259'o oplands,25%managed marsh and 5orice should be applied an an aggregate
basis for the totality ofthe TNBC's mitigation lands, not against each particular reserve. Asthefinal
sentence in subsection c.(1) notes, it may well be prudent to have some reserves devoted entirely to
rice, others devoted entirely to marsh, and yet others devoted entirely to uplands, depending on the
gpgmphical location of the individual reserves and their soil types. Consequently, we suggest
deletion of the third sentence to clarify the intent of subsection c.(1) as follows:

II3-23

"(I)

The NBHCP provides for a general division of land
uses within TNBC reserves as follows: 25°hmanaged
marsh; 50% rice production-, and, 25°!o upland habitat.
The percentages described herein apply on a Basinwide basis and the percentages within individual
reserves will vary from the percentages described
above.
,
r or example, a

reserve site may be appropriate for upland habitat and
not suited to rice production or managed marsh."
)?M IV- 14, "Overall Acquisition Criteria."
113-24

In order to clarify the NBHCP requirement that mitigation lands need only be adequately
-buffered" from urban uses, ratber than "adequately removed" from urban development, we suggest
revising subsection c.(6) on Page IV- 14 concerning mitigation land acquisition criteria as follows:
A-7
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Land is adequately ltu*red temotcd from
incompatible urban development or uses (see Section
1V.C.2.a. above).'
PAOe,M-zJ, *MggaaemetNnf Reserve Rice laws for the Giant Garter 3nak ,^

113-25

The last paragraph on this page mentions the concept that the percentage ofmanaged marsh
can be adjusted upwards by the USP'WS, not only upon adoption of a Recovery Plan for the Giant
Garter Snake, but also upon the grounds of an Adaptive Management change, monitoring program
results, other new scientific infomtation, the individual City and County Mid-Point Reviews, and
the Overall Program Review. The percentage of managed marsh should only be adjusted upwards
if the Giant Garter Snake's. Recovery Plan requires it. Judge Levi's decision did not require the
percentage of marsh to be adjusted at any other times.
Pagel) 24 °ConservationStrateaiesforVernalPoolSoeciesasMitiaaaionforUrbanDevelopnnent"

113-26

The California Tiger Salamander is not currently known to occur anywhere in the Natomas
Basin, and there are no historical records of it in the Basin. It was included as a Covered Species
only because there was a very small potential for it to occur in the few vernal pools which exist at
thecast side oftheNatomasBasin. Snbsection(1)atthebottomofPage]V-24could require TNBC:
(I) to create artificial habitat for the California Tiger Salamander in consultation with tiger
salamander researchers, and (2) to then inttoducx this species into the Natontas Basin, in spiteofthe
factthattherearenodocurnentedsightingsoftheCalifomiaTigerSatamanderthere. Thosearenew
obligations not required by Judge Levi's ruling and should be deleted. No speciesofanimal or plant
should ever be required to be introduced into the Natomas Basin. This is particularly true if the
species is not historically documented as occurring in the Basin or if there are no current impacts to
it fiom when development.
In a similar vein, the requirements of Subsections (2),(3) and (4) on Pages IV-24 and IV-25
to create habitat for other species not known to be historically or currently present in the Natomas
Basin such as the western spadefoot toad, the vernal pool crustaceans, Bogg's Lake hedge-hyssop,
Sacramento orcuttgrass,slender omutt grsss,und Cotusagrass, as well as their potential introduction
into such newly created babitat, should be deleted from the NBIICP. These are new requirements
and there is no constitutional nexus for requiring any of those activities unless urban development
has an impact on any of those plat or animal species. In the absence of any direct impacts to those
plants and animals, there is no basis for tequiring such costly n,itigation efforts. Moreover, such
activities were never required by Judge Levi's ruling.

Page IV-27. "General bgsinadana¢ement Criteria for Site Sneciftc Management Plans"
I13-27

The first paragraph on Page IV-27 provides that the Site Specific Management Plans must
address the habitat needs of all Covered Species to the maximum extent feavible. That is a
A-S
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requirement which needs some clarification in order to avoid confusion. The NBHCP has already
recognized that not every parcel of mitigation land is going to be designed to provide habitat for all
of the Covered Species. iNoreover, some of the Covered Species require types of habitat which is
not known to currently occur in theNatomas Basin, such as the high terrace formation vetnal pools
which support the Sacramento orcutt grass. We suggest the following modification to the very first
paragraph on Page N-27:
"Site Specific Management Plans shall specify the types of address
habitat nee$s they are providing fir the particular vfadf Covered
feasible. '
Species,/ntatdat each specific site.

I13-27

Pan V-6.

Into a USI;WS Approved Con_arvation Bank"

The mitigation ratios for off-site vernal pool mitigation should specify that any vernal pool
creation or preservation on T'NBC owned land would be at the "Bank" ratios, rather than the "NonBank" ratios. The second paragraph in subsection (3) on Page V-6 should be revised to read:
"Mitigation ratios for credits dedicated in Service-approved banks
and for acres ofbabitat ofre-created vernal pools on INBC reserve
lands, as well as or for acres of habitat outside of mitigation banks or
TNBC reserve lands shall be as follows:*'
Table V-1 then should be changed as well by modifying the column entitled "Bank" to read
"Hank or TNBC Reserve Land."
The third and fourth paragraphs of subsection (3) on Page V-6 should be revised as well:
113-28

"Preservation Component: For every acre of habitat directly or
indirectly affected, attest two vernal pool credits will be dedicated
within a Service-approved ecosystem preservation bank or 1w acres
of vernal pool habitat preserved on TNBC-owned lands, or based on
Service evaluation ofsite-specific conservation values, three acres of
vernal pool habitat may be preserved on the project site or on another
non-bank site as approved by the Service.
"Creation Component: For every acre of habitat directly sfPected,-at
feast one vernal pool credit will be dedicated within a Service
approved habitat mitigation bank or one acre of vernal pool habitat
recreated on WC-owned laruk, or based on Service evaluation of
site-specific conservation values, two acres of vernal pool habitat
created and monitored on the project site or on another non-bank site
as approved by he Service."
A-9
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Pave V-7 2Meesures to Reduce-T$trt of GieM Garter SnekC°

113-29

Subsection (3) on this page has been revised from the original NBHCP to now require that
pre-construction surveys for the Giant Garter Snake be perfortned only by a°qualified biologist
approved by USFWS " rather than simply by a qualified biologist. 'Me requirement for "USFWS
approved" biologists is newand was not mandated by Judge Levi's ruling. Unless the USF WS W
an officially adopted regulation for the approval of biologists with clearly ascertainable standards,
this new requirement for USFWS approval of the biologist should be deleted.
the Loss of Swainson's Hawk Nest Trees"
pgg^ V-10 and V-12. "K(COM to itiJiti¢ate

113-30

The NBHCP hascreatedanewset ofSwainson's Hawkmitigation requirements for the loss
of nest ttses. None of these new requirements were required by Judge Levi's ruling. The impetus
for these new requirements is wtcleat'. Moreover, these new requirements are not in keeping with
the CDFG's That Swainson's Hawk Mitigation Guidelines attached in the Appendices to the
NBHCP and its Draft EIR!$IS. Mitigation measures ( 1) through (5) on Pages V-10 to V-12 of the
NBHCPsirould bedeJeted. Tt is unprecedented (and unsupported by any published orpeer-reviewed
scientific evidence) to require Swainson's Hawk nest tree replacement at a 15:1 ratio, as well as
require a 100%sueoess rate for all replacement trees. Moreover, it is double dipping for theNBHCP
to require a developer to pay not only the standard HCP Fees, but also all additional costs incurred
by the City of Sacramento associated with implementing the new Swainson's Hawk nest tree
mitigation measures. The standard NBHCP mitigation fee package is already financing a tree
planting program an TNBC upland reserves.
Uge V-12. "MeACurcs_to Reduce Take to Valley Eldabm

113-31

RMIe OIL''

A host of new and costly mitigation measures have been added to the NBHCP for VELB
hsbitat. Agau1, the NBHCP is double dipping when it requires a developer with VELB habitat to
separately fnnd the new VELB mitigation measures, as well as pay all of the standard HCP Fees.
The developer should get acredit against the HCP fees in theamount ofthe special VB[.B fees it has
to pay. These new mitigation measures also go far beyond anything in the USFWS Mitigation
Gtiidelinesforthe VSLB by nequiringthedeveloper toensure a 6Mosurvivalrateforall replacement
elderberry bushes for the 50 year life of The Permits.
Paue V-20. "Swainson's Hawk"

113-32

Subsection (7) on Page V-20 concerning the Swainson's Hawk would require TNBC to redesign the Upland Reserves, as necessary, to meet the Swainson's Hawk recovery goals once a
recovery plan is adopted by CDFG. Once again, the Pennittees and the landowners only have an
obligation to mitigate. They do not have to bearthe costs ofspecies recovery, which is an obligation
of the CDFG. This is anew requirement and is not acceptable. Instead, any new upland ►eselves
being created for the Swaittaon's Hawk after the adoption of the Swainson's Hawk Recovery Plan
A-10
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should incorporate those new mitigation features, to the extent it can be done without increasing the
HCP fees:

113-32

"(7) Upland reserves will initially be designed to maintain existing
Swainson's Hawk populations and, where possible, to increase such
populations through the tree planting program. However, such
reserves will be re-desigtted, as necessary, to meet Swainson's Hawk
recovery plan goaL4, once a Swainson's Hawk Recovery Plan is
prepared and approved by CDFG, to the extent such re-design can be
accomplished withovt requiring an increase in Ow XUHCP
mitigation fees or otherwise f7nancialty {mpacting the OCP. "
Page V-25. "California Titer Salamander"

113-33

TheNBHCP has created a newobligation that could require TNBC to relocate and introduce
theCalifornia Tiger SalamanderintotheNatomasBasin. Such activities were not required by Judge
Levi's ruling and were not put of the original tICP. No reintroduction should be required for any
species, especially one not currently known to occur in the Basin and one not documented to have
historically occurred there. Only if the California Tiger Salamander is actually found in the Basin
and impacted by urban development should there be any requirement toprovide specifically designed
habitat for the species. There should be no obligation to introduce a species into the Basin that is
not currently found there, since there is no nexus.

Pates V-25 to V-26 "Weslem Snadefoot Toad"

113-34

The NBHCP could also require TNBC to create special habitat for the Western Spadefoot
Toad, but not the toad's introduction into the Basin. This is another species not documented to occur
in the Natomas Basin. The requirement for the creation of toad habitat without any showing of a
nexus should be deleted from the NBHCP. Only if the toad is actually found in the Basin and
adversely impacted by urban development should TNBC be required to provide mitigation by way
of creating the toad's special habitat on TNBC's reserve lands.
-Page V-26. "Delta Tule Pea and Sanford's Arrowhead"

113-35

Subsections "n" and "o'> on Page V-26 pertaining to the Delta Tule Pea and Sanford's
Arrowhead could also require TNBC to introduce these two plant species into the Natotnas Basin,
as well as monitor all of the known populations of Covered Species of plants within the entire
NBHCP area. As we have noted before, the new NBHCP imposes new and costly monitoring on
the TNSC to which we object. Moreover, TNBC has no rights to go upon private property in the
Ptatomas Basin to monitor any plant species. in addition, we object to any requirement that TNBC
must introduce any species of plant or animal into the Natomas Basin if that species is not known
to occur there. Unless there are impacts to the Delta Tule Pea or Sanford's Arrowhead from urban
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development within the Permit areas, there is no t>exns to require the TNBC to take any steps to
propagate and conserve these: plant species on TNBC reserve lands.
P;M VI-6 "Mitication Fee AmounUAdiustments"

113-36

The second full paragraph on Page V1-6 provides that the mitigation fee can be raised at any
time the percentage of managed marsh is increased due to monitoring results or new scientific
information. to addition, it provides that the fees can be increased a the result of a CDFG adopted
Swainson's Hawk Recovery Plan. In the last paragraph on Page VI-6, the NRHCP provides dot the
mitigation fees can be increased whenever necessary to pay for changes required by any species
recovery plans. As noted above, we disagree with the new provisions which allow the percentage
of managed marsh to be increased forany reason otherthana justification stated in the final adopted
Giant Garter Snake Recovery Plan. We also strongly object to unlimited fee increases arising in
order to fimd Adaptive Management and other recovery plan changes to the NBI4CP and its
operating conservation program.
To reiterate, the costs of species recovery, in any form, are a government obligation. The
Permittees' and landowners' obligation extends only to mitigation for the loss of habitat as a result
of urban development. The NBHCP fniis to recognize this important distinction between the roles
of the federal and state wildlife agencies and the obligations of the communities they regulate.
Page VI-10_ "P

ee of Managed Marsh!'

The first sentenceofthefirst fall paragraph on Per VI-1 Oconcerning managed marsh should
be revised to limit the instances in which the marsh percentage can be changed:
113-37

"A key NBHCP requirement is that at Ieast25616 ofhatritat mitigation
lands be established as managed marsh, unless the USFWS re guires
otherwise based on its future Giant Gaiter Snake Recovery Plan.

Pagc VI-12 "ComOUa-nce Monitorine"
113-38

While we do not disagree with the proposition that compliance monitoring needs to be
performed in order for the USFWS and CDFG to ensure that theFBHCP and Permits are being
complied with by the Permittees, we object to making such compliance monitoring an obligation of
TNBC. Consequently, the rust paragraph on Page VI-12 concerning "Compliance Monitoring"'
should be revised to place this obligation back on the USFWS and CDFG who have the legal
responsibility for overseeing compliance with the permits they have issued We suggest the
following changes:
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"Compliance monitoring is verifying that the Permittees are carrying
outthetetmsoftheNBHCP,thelAandassociatedperntits. USF'iYS
and CDFGTPMG will be the primary entitiesentity responstble for
monitoring compliance q+ith t! ►e provisions and o bGgations containad
within the NBHCP and the associated IA. Additionally, the Land Use
Agenctesp-, TNBC and Water Agwc^ Ferwitive shall conduct
Compliance Monitoringand report to ftf8e; USFWSond CDFrs on
their compliance and the compliance of parties operating under their
control and their permits with regard to the Pennittees' obligations
under tbeNBHCP. Compliance Monitoring will includethe statusof
the implementation of the NBHCP terms and conditions (e.g.,
financial responsibilities and obligations, management
responsibilities, andotheraspectsofthe incidental take permits, HCP
and the IA). An annual public meeting will be held jointly with
TNBC and all Pemtittees to the Plan, and the USFWS and CDFG to
report on the progress of the HCP conservation strategy. The TNBC
Annual Report shall sttmmarizetonrpltaqce with NBHCPobligatlotir
by the other Permirttees based upon the Information provided to
TNBC at tfrepublic meeting.
,
113-38

&ges V1-14 and VI-15. " asinwide Biolonical Monitoring Program

113-39

We do not support the new requirement imposed by subsection "a." on Pages VI- 14 and VI15 that requires 71VBC to prepare and conduct an annual Basinwide Monitoring program. Such
monitoring is a federal and state obligation. Moreover, NBC has no legal right to conduct any
species' monitoring on lands not owned by IN BC, so it is inappropriate and infeasible to impose
a Basinwide monitoring obligation. In addition, such a wide ranging monitoring obligation was not
required by Judge Levi's decision. He found no fault with the monitoring proposed in the original
NBHCP, nor any reason to alter it. Finally, the scope of the annual monitoring being proposed will
bo cxtremely costly. The intense monitoring will substantially and inappropriately increase ft
O&M Adminisuation component of the mitigation fees from $1,555 to $2,850 {an increase of 84°/a}
and the O&M Endowment component from 51,500 to S1,900 (an increase of 27%). Those are the
two largest increases among any of die components ofthenewNBHCP Mitigation Fee. O&Mcosts
would nowreprespttoveronethird ( 1/3) ofthetotal mitigation fees paid under the revised NBHCP.

Page VT- 16, °
113-40

of Bio

Monitoring

We can perceive of no need for the new Biological Effectiveness Monitoring Program as
described on Page VI-16. T his monitoring appears little differentfrom the Site Specific Monitoring
required by the previous sections of the NBHCP. In addition, it adds another 8780,000 to the cost
A-13
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113-4D

of the NBHCP according to Economic and Planning System's Economic Analysis of October 11,
2002: The entire section oftheNBIiCP on Biological Effectiveness. Monitoring should be deleted,
or abridged and combined as part of the Site Specific Monitoring. The Biological Effectiveness
Monitoring program would be the same as what the Site Specific Monitoring requirement has been
designed to accomplish. We cannot support this new raquitement, and it was not made necessary
by Judge Levi's decision.
Paee VI-1 8. "Monitorine Guidelines for Individual Species or Tvues of =jes"
Subsection "d.° should be revised so it is consistent with the specific responsibilities and
terminology set forth earlier in the new 1VBHCP:

113-41

"Described in this section are guidelines for monitoring individual
Covered Species or types of species covered under the NBHCP.
These guidelines shall be considered by TNBC theT*e ar ddie
iVildlife•
e,4geneies during the preparation of tEte $asirtoride Biotogica(

Site Specific
Biological £ffeetiretxsa Monito[ing Programs."
Paee VI-t9. "Giant Garter Snake Monitorin "
113132

In this section theldBHCP wouldcreatea newobligationfor7NBC todoGiant Gart
rter$naite
monitoring on lands it does not own, whet her in the Basin or in Area B. The estimated cost or such
a plan is also substantial at S 1,600,008 according the Economic Analysis of the new mitigation fee
prepared by Economic and Planning Systems. As noted previously, such a requirement is not
appropriate or feasible and should be deleted from the NBHCP. Accordingly, subsection (l)(b),
(t xc) and (1)(f) should be deleted from Page VI-19:
"(I)(b)

every yew (timcmIs should be establishe&irrmch-of
thefellotVingarm, WMth off-so and cost Of!

rotating basis at kast once Very fiveyews.
hanseets NoWd be clamen to fill bw me in Mar

^^__.__ ... . .. .. ._.

:.

_

A-14

rx^bff s, 2oc2
v:+.C0PrWrna53wtbXwN

eComment© NATOMAS_00006
Page 19 of 39
LocalCache\ProcessedFiles\NATOMAS_00006_019_039.jpg

A 00

thtt-of-basinre,servesmust be smveycd yeariy whealif
added. Along mid, appiopirre off-reserve atit-efo

113-42

PM Vi-20. "Swainson's Hawk Monitoring:

The total cost of the proposed Swainson's Hawk monitoring in the NBHCP has been
estimated at Sl Killion by Economic and Planning Systems for a Basin-wide survey every year. As
noted above, TNBC has no right to go upon privately owned lands to perform field surveys of
Swainson's Hawks. The provisions on Swainisons Hawkmonitoring at thelopof page VI-20 should
be revised to delete monitoring requirements on non-TNBC owned land:
113-43

"Surveys to determine the status of the Swainson's Hawk shall
document presence, density, and reproductive rate of the species on
TNBC owned reserves. The Swainson's Hawk survey shall be
conducted annually and shall address Mitigation Lands." as well ^cs
w-developed lend in theNatomas Basin.
Pace V [-20. "Avian Snefaes Monilorina"
113-44

The cost of the new avian species monitoring requirements in the NBHCP are very
burdensome. They were estimated to be $750,000 just for general monitoring of wintering bird
species in the Natomas Basin. As noted previously, the NBHCP should not be burdened with
expensive monitoring obligations which have little connection to the Plan's primary purpose of
providing mitigation. The subsection on "Avian Species Monitoring" needs to delete the obligation
for TNBC to perform bird monitoring efforts on lands not owned by TNBC:
"The NBHCP covers six other bird species: Aleutian Canada goose,
white-faced ibis, bank swallow, tricolored blackbird, loggerhead
shrike, and burrowing owl. Because "e of these species may be
difficult to detect due to their transitory occurrence in the Natomas
Basin, it may be necessary to monitor habitat characteristics as a
surrogate to determine whether the conservation strategy is
successfully providing habitat for these species as their existing
habitat es losrro xrbaadevelopmertt.

Species in the Bsfm bads on mid off Mitigation

, but been
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I13-44

A monitoring plan for
these birds species should inchule;
(1) Annual surveys for Covered Species of wintering birds and for
breeding birds such as theAleutian Canada goose, white-faced ibis,
bank swallow, tricolored blackbrra( loggerhead shrike and
burro wing awl on al l TNBCreserve lands. andat3clectednotiqemw
locations....

"

Paee Vl-2t. "Rarely Occurring Spadef

The third sentence in the last paragraph on Page VI-21 concerning themonitoringof-Rarely
Occurring Species" should be corrected to delete any monitoring requirement on lands not owned
by 7NBC. In the interest ofciariflcation, it would also be helpfut if the NBHCP specified which of
the Covered Species should be considered a "rarely occurring species", since no definition is
provided in the NBHCP:

113-45

"It is expected that some Covered Species may occur very rarely in
the Natomas Basin or may be very difficult to detect. For these
species, Including the
and
I
direct abundance estimates of population estimates of population
sizes or relative abundance may not be possible because of low
detection rates. In these cases, the Biological Monitoring programs
should include: 1). efforts to actually detect the species on 7WDC
reserve lands mid at lintited; selected noonese, Ye
, and 2) a
methodology for estimating the amount and suitability of habitat
available and trends in those habitat characteristics."
Page VI-22. "Adaptive Manageme

113-46

The second paragraph ofsubsection F.1. eoncemittgadaptivemanagementshould berevised
as foilows in order to delete unacceptable new provisions. As noted previously, not. every new
mitigation measure suggested in a recovery plan for the species' recovery should be the obligation
ofthcNBHCP unless the state or federal wildlifeagency is willing to fund the increased costofsuch
changes. The NBHCP needs to be revised to reflect that fact:
"Future NBHCP modifications, through the Adaptive Management
process, may be needed as a result of the following significant
uncertainties:
(1) new information resulting from monitoring of habitat reserve or
other lands it. the N"nas B
and ongoing research on the Giant
Garter Snake (See Section 3I.C.2.),. Swainson's hawk, or other
Covered Species, provided such changes do not require the
A-16
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113-46

commitment of adrhtional land or funding or an increase in the
mitfgarion fees collected by the Permfttees;
(2) recovery strategies under the future USFWS Giant Garter Snake
Recovery Plan, CDFG Swainson's Hawk Recovery Plan, or newly
listed Covered Species recovery plans, that could differ from the
measures currently described in the NBI-ICP (see below, Section
V1.G) provided such changes do not require the commitment of
additional land or funding or an increase in the mitigation fees
collected by the Perminers,
(3) minimization and mitigation measures described in the NBHCP
that may need to be revised based on new information or the Plan's
monitoring data (e.g. marsh configuration and designreintseductiat
that can be accomplished
without the commitment of additional land or funding from the
Permrttees or an increase in the mitigation fees collected by the
Permiftees;
(4) the 2,500 acre and 400 acre minimum habitat block size
requirements for wetland reserves may need to be revised;
(5) significant land use changes outside of the reserve system;
(6) uncertainties associated with the Plan implementation:'
Page VI-23. "Adaptive ManaeementlCxneral Infammtion"

Adaptivemauagernentchangesshould notincludeevery mitigation measttreproposed by new
recovery plans, unless the state or federal government agency suggesting the new measures is
prepared to fund them. Such changes are not required by law. Consequently, subsection (1) on Page
VI-23 concerning the adaptive management process should be revised to read:
113-47

"(1) regularly scheduled periodic evaluations of the NBHCP
monitoring data for the TNBC reserve lands other new scientil'i
by TNBC
and/or the NBHCP TAC and a determination linking the information
to the Plan's success in implementation and achieving the biological goals and objectives; and"
Page V1-25. `^Chanaes Due to Future Recovery Plans Other than Changes to Managed Marsh
Comnent"

113-48

We do not agtee with the proposition that the NA HCP may be changed virtually without limit
under the premise of"Adaptive Management to include any new mitigation measures proposed by
adopted recovery plans for any of the Covered Species. Again, changes almostalways have financial
implications. Such costs are "elusively those of the federal or state agency adopting the recovery
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plans. Consequently, any such changesniay only be made if they do notivilulm the commitment of
additional land or additional funding from the Permittees, as required by the No Surprises Policy.
Consequently, to the extent that USFWS requires the right to change the terms and provisions of the
NBHCP for purposes of "Adaptive Management," the following revisions need to be made to the
second and third full paragraphs on Page VI-25 of the NBHCP:
"The N$HCP Adaptive Management Plan allows for revisions to
management strategies to incorporate new or modified management
strategies, such as those which may be included in recovery plans or
in response to monitoring result!; on TNBC reserve lands it, the Plait
t4teror to new scientific information concerning TNBC reserve
lands, provided such changes can be made without requiring the
commitment of addhrional mitigation lands or funding by the
Permrttees or increases in the mitigation fees collected by the
Permiuees_ However. it is necessary to define the scope of any such
revisions with respect to the NBHCP's original purpose and goals.
The specific purpose of the NBHCP is to establish a conservation
program to minimize and mitigate for the effects of Covered
Activities within the NBHCP Plan Area on the NBHCP Covered
Species, and to meet the statutory requirements Sr issuance of federal
and state Incidental Take permits under the ESA and Cl~SA,
respectively. With respect to recovery of NBHCP Covered Species,
it is the intent of the NBHCP to contribute to such recovery to the
maximum extent feasible consistent with the plan's other goals and
purposes, without requiringthe commitmem ofodditional mitigation
lands or funding or an increase in the mitigationfees being collected
by the Permittees.
"The NBHCP will incorporate recommenda6ons made putsuant to its
adaptive management provisions fntnKcoovet) plans when such
recommendations can he Implemented without requiring the
commitment ofadditional mlttgatfon lands orfutrding or an increase
in the mitigation fees being collected by the Permurees and such
changes:

A. Maw to tlie physical management of Mitigation lands.
B. Would to improve the effectiveness of the NBHCP's Operating
Conservation Program by identifying relevant new information,
approaches, techniques, or species protection needs;
C. Can be implemented within the NBHCP Plan Area without
requiring the commitment ofailditionalfimding or an increase in the
mlrtgatlon fees being collected by the Permittees; and
A-1g
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D. Fit within the overall intent ; and framework of the NBHCP and
art consistent with the NBHCP's biological goals and objectives and
would not exceed the established Mitigation Ratio of the Plan."
Pape VI-26. "Cha»¢es to Mannued Marsh Comrwnent"
Subsection 2 pertaining to "Changes to Managed marsh component- departs significantly
from thaoriginaf HCP. Moreover, the expansion of the rights the USFWS and CDFG would now
possess to require a higher percentage of managed marsh, in the absence of any Giant Garter Snake
Recovery Plan, was not required by Judge Levi's ruling and is unacceptable to our clients. We
suggest the following changes to the second paragraph of this subsection on Page IV-26:
113-49

"The NBHCP establishes an initial habitat enhancement obligation
for Giant Garter Snakes and allows adjustments to be made based on
the adopted Giant Garter Snake Recovery Plan, as amended:'
:
Paves VI-26 to 27- "Proggrtion of Managed Marsh Habitat"
113-50

The first, second and third paragraphs below Table VI-4 on Pages VI-26 and VI-27 should
be revised to rP.ad:

"The maximum levels would apply to future TNBC Reserve Land
acquisitions which occur after written
notification from USFWS indicating th

Plan A0.4, in X^M to 11CF1 scientific irdb,matiorh W. Giant Garter
Snake Recovery Plan adeptien so warrants the shift in level.
"77tus, the NBHCP may be adapted to require TNBC to increase the
proportion of managed marsh enhanced on Mitigation Lands which
arc acquired by the TNBC after recreipl of written notice from the
U•SFWS folfowing Giant Garter Snake Recovery Plan adoption Tff
Should a t3iant (3artcr Snakeltecovery
Plan
iitbrinatian precipitate such a conversion, and should USFWS
provide written notification supported by evidence and technical
analysis in the Recovery Plan, then future Mitigation Lands acquired
after such USFWS notice may be enhanced and managed by the
TNBC to provide up to 75% managed marsh onthe balance of such
Mitigation Lands.
A-19
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"Any modifications to the NBHCP necessitated by a future Giant
Garter Snake Recovery Plan
Mptoved fix listed
v tied Spociem. we is considered a part of the
Plan's Adaptive Management Program and will not trigger an
amendment to the Permits. "
Paee IV-27. "Swainson's Hawk Recuverv Plan"
Subsection 2 concerning changes which can be made if a Swainson's Hawk Recovery Plan
is adopted needs to be revised as follows:

113-51

"Results of any future CDFG Swainson's Hawk Recovery Plan may
also suggest or result in the need for NBHCP modifications.
Although such modifications are unlikely to be as potentially
significant or extensive as those that might be made for the Giant
Garter Snake, the NBHCP nevertheless allows for appropriate
revision to the Swainson's Hawk conservation strategy based on any
such plan. Any significant changes to the NBHCP resulting from a
Swainson's Hawk Recovery Plan ate considered a pad of the Plan's
Adaptive Management Program provided such changes can be
accomplished without Ike commitment of additionalfunding or an
increase in the mitigatforofe' es being collected by the PerntUiees and
will not trigger an amendment to the permit&"
Page VI-29. "Indenendent Mid-Point Reviews for Land Use Agenci

113-52

The new requirement for Independent Mid-Point Reviews for the City of Sacramento and
Sutter County would provide an opportunity for USFWS or CDFG to increase the percentage of
managed marsh, without the condition precedent of adopting a Giant Garter Snake Recovery plan
to support such a change. Thesecond paragraph in Subsection"J."on Page VI-29 should be deleted,
The percentage of Managed Marsh shouldbeincreased only ifrequired by an adopted Recovery Plan
for the Giant Garter Snake.
Page VI-31. "Anolicability of the 'No Surprises' Protections"

113-53

Subsection"1 "onPageV1-3ldescribesthe"Applicability ofthe'NaSttrprises' Protections"
in the new NBHCP. We disagree with the manner in which the No Surprises Policy has been
described intheNBHCP. M proposed, the only terms not subjeetto revision by the USFWS are the
'A: i mitigation ratio, the 75% cap on the percentage of managed marsh which can be required, and
the acquisition of upto 20%of the mitigation land in Mn B. In all other respects, the NBHCP has
defined what would be oonsidered an "Adaptive Maaagement" change so broadly that any other
feature or aspect of the NBHCP can be completely revised with" any regard to the practical and
A-20
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financial impacts of doing so. Consequently, Subsection I concerning the Applicability of the No
Surprises Protections should be revised as follows:

"In light of the NBHCP Adaptive Management provisions-(see
oiniF

5eetion#Ej) which allow certain changes to occur throughout the
term of the Plan provided they can be accomplished without the
commitment ojoddrtional funding or an increase in the mitigation
fees being collected by the Permittees, it is necessary to identify
aspects of the NBHCP conservation program that are subject to the
No Surprises' rule and for which the USFWS may not require
additional mitigation foran unforeseen circumstances finding without
.
the consent of the Permittees.

CCOVM
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113-53

Pape VII-8. "ImpactoQGL
NBHCP„

113-54

The discussion of the City of Sacramento's impacts to the Giant Garter Snake in the first and
third paragraphs on Page V11-8 is somewhat inconsistent and contradictory. In the first paragraph,
the discussion finds that the City would be providing 2,013 acres of rite land and 1,006 acres of
managed marsh as mitigation, while the loss of rice land within the City's Permit Area is only 970
acres and the loss ofcanals is 117 acres. Far more mitigation marsh and rice land is being provided
in the aggregate than will be lost when the existing canals and rice lands in the City are converted
to urban developmertt. However, in the third paragraph on Page V11-8, the NBHCP concludes that
urban development within the City's Permit Area would result in a net loss of Giant Garter Snake
habitat, If there are only 970 acres of rice and 117 acres of canals being lost, which will be replaced
with 1.006 acres of managed marsh and 2,013 acres of rice lands in the resetves, we do not find any
support for the NBHCP's conclusion. There is no analysis provided to support such a net loss
conclusion, and it is inconsistent with the findings made in the first paragraph which precedes it.
Frankly, this goes to the heart of the appropriateness of the mitigation ratio. All land being
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developed pays for mitigation, even though all Land is not habitat for threatened or endangered
species. Please provide some support for the NBHCP's conclusion or remedy this inconsistency.

113-54

In addition, the third paragraph on Page VtI4 also concludes that the mitigation being
provided is mitigation to the maximum extent practicable, without supporting that conclusion with
an analysis of why it is the maximum. Insofar as this was one of the deficiencies noted by Judge
Levi, the N$HCP needs a fiuther explanationofwhy there is no nexus to require greater mitigation.
Roth the ratio analysis mentioned above and the financial analysis provide this missing explanation.
Page V[I-12- "Extent of Take of 3wainson's Hawk as a Result of Covered AGIM
The first and second paragraphsonthis page mention the 15: t mitigation ratio being required
for the 4 Swainson's Hawk nest trees which could potentially be lost within the Plan Area. Given
the small size of the Swainson's Hawk population, there does not appear to be a shortage of nest
trees in the Natomas Basin. Impacts to the Swainson's Hawk will more likely come from the loss
of foraging habitat, not a toss of nest trees, yet the NBHCP fails to mention this factor. Moreover,
TNBC is already implementing a tree planting program on 7NBC mitigation lands, so them is no
nexus for requiring any extraordinary Swainson's Hawk nest tree mitigation effort for only 4 nest
trees. Insofar as the NBHCP recognizes and acknowledges that TNSC already has a tree planting
program in the second paragraph on Page VII-12, the special nest tree mitigation measures
previously described in theTiBFICP are not needed, As a result, the first paragraph on Page Vll-12
should be revised to read:

113-55

"However, the actual loss of nesting habitat would be effectively less
than this amount because: ))it is estimated that only 4 of the active
nest sites are located in the area of potential nesting habitat lost to
urban development; 2) riparian habitat, suitable for nesting uees,
wo uld be incorporated into the habitat reserves; and 3) tree Mitigation
"ill be advanced fin thesefour ftecsfollotvins4wpoval of ffielle
teWdless of whenor if thenest trees we actually disturbed; and 3)4)
measures would be implemented to protect trees that are used by
Swainson's Hawks during the active nesting season; and 4) new
nesf?ngrreesqrealreadybeingplatrtedby 77VBC on miligalioa lands
with foraging habitat for the Slvaitson's Hawk to increase the
availability and quality of suitable nesting trees,"
Page Vtl-16. "Overall Impacts to SwainsoJi's Hawk under NBU

I13-56

The discussion in:the NBHCPofthe overall impacts to the Swainson's Hawk is unclear. We
suggest it be revised to read as follows:
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I13-56

"The greatest impact of urban development on the Swainson's Hawk
in the Natomas Basin would occur if significant portions of the
Swainson's Hawk Zone (Figure 13) were developed. Only 252 acres
of urban development located within the City of Sacramento Permit
Area is anticipated under the NBHCP within the Swainson's Hawk
Zone. An approximately one mile wide buffer along the east side of
the Sacramento Riverforadong the length ofthe Natomas Basin will
be created where urban development will be restricted. Of these 252
acres of land in the Swainson's Hawk Zone, about 90 acres will be a
250 foot wide agricultural buffer along the City's side of Fisherman's
Lake. Sutter County's Permit Area
also
excludes the Swainson's Hawk Zone from urban development. and
Upon execution of the NBHCP IA, the.Sutfer County will initiate a
General Plan Amendment to remove the existing
industrial/Commercial Reserve General Plan designation from Sutter
County lands within the Swainson's Hawk Zone. Also in addition.
the NBHCP protects Slvainron's flawTc nesting habitat along
Fisherman's Lake in
ptotutod by with a minimum 250 foot wide non-urbanized buffer on
the east side. And There is no proposed urban development on the
west side of Fisherman's Lake in the unincorporated portion of
Sacramento County,"

Page VII-20. "Significance of the Natomas Basin to Tricolored Blackbird"
The last two sentences in the first paragraph of "Section 4. Significance of the Natomas
Basin to Tricolored Blackbird" on Page VII-20 needs to be corrected:
113-5'1

"During surveys conducted in 1997 and 1999, no breeding sites for
tricolored blackbird were found in the Natomas Basin. However,
subsequent surveys identtfredioeateda nesting colony rorasidentrfled
infriBesiescrvr in the eastem cxige of the TNBCs Basin r^ BettsKismat-S ilva mfttgatfon pmperty.")
Pane VII-27. "Imaacts to White-faced ibis from Development within the City of Sacramento uP^er
^V B HCP"

I13-58

In Section 6 on Page VII-26, the NBHCP states that no suitable nesting habitat occurs in the
Natomas Basin for the Whiterfltced His, In the second paragraph on Page VIt-27 which discusses
impacts from urban development within the Natomas Basin for this species, the NBHCP slates
"potential nesting habitat is very limited." That implies that some nesting habitat is found in the
Basin. The second sentence of the second paragraph on Page VIl-27 should be corrected to read:
A-23
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"Wbitcfaoad ibis do not nest in the Natomas Basin and potential
nesting habitat ( e.g., large emergent marshes) does not exist irmy
Rini in the Bassin; therefore the species is not likely to nest them in
the future.°
Page VII-27, "Impacts to Whitafaced ibis from Development within Sutter Couniv underNBHCP"
The same inconsistencies for the Whito•faoed This are found later on Page VII-27 where the
NBHCP describes impacts to the White-faced This in Sutter County. The first sentence of the lest
paragraph needs to be corrected to remove its mention of nesting habitat:
113-59

"While the large amount of rice fields make the Natomas Basin an
attractive habitat for foraging bteeding, rice fields and the associated
firming practices are often incompatible with the nesting and
breeding patterns of the white faced ibis."

Pe VII-33 " i '
I13-60

[

e of

to Bank Swallow'

The first paragraph in Section 9 concerning the "Significance of the Plan Area to Bank
Swallow" repeats the sentence "Suitable nesting habitat for the species is limited in the Plan Area
for several reasons"twice. One of them should be deleted.
'jgge VII-35. "Measures to Avoid. Minimize and Mitieate Take of Bank Swallov^'

113-61

In its discussion of"Measures so Avoid, Minimize and Mitigate Take ofBank Swallow" the
NBHCP says the TNBC could create riparian habitat with suitable nesting habitat for the Bank
Swallow. That is not possible, since the Bank Swallow only nests in vertical cliffs and riverbanks,
neither of which would be within any riparian habitats created by the TNBC within the interior of
the 13atomas Basin. In any event, there is no nesting habitat present within the Natomas Basin and
none will be'impactedbyurban developmetttinthePermit Areas. Consequently, the third andfourth
sentences of this section of the NBHCP should be corrected to read:
"The species could benefit from any riparian habitats protected or
created underthe NBHCP because itcould tlsetheeeeatedhabitatfor
nestitr, or foraging. In addition, the following measures would be
implemented to avoid and minimize take of the species: 1) TNBC
would use applicable USFWS or CDFG approved bank swallow
recovery or management plans provided they do ►wt require the
commitment of additiona! lands or additional funding from the
Permittees or an Increase in the mlttgtuionfees robe corlectedbythe
Permirtees, 2) disturbance of nesting colonies would be strictly
avoided within the nesting season by'fNBC during their conswction
A-24
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113-61

activities, and 3) disturbance of nesting colonies would be strictly
avoided within the nesting season by utban development during their
construction activities."

PAU VII-35. "Overa2l lmnacts to B=U-wallow under NBHCP"
A similar correction concerning Bank Swallow nesting habitat needs to be made to the
second sentence of the last paragraph on Page VII-55"Consequently, it may benefit from any riparian habitats protected or
created under the NBHCP, which it could use for nesting or
foraging."
Pages VII-39 to Vll-4Q,!!CnIifbWa--[ig_eLaWarn
113-63

The NBHCP lacks any legal nexus to require the introduction of the California Tiger
Salamander into the Natomas Basin aspartoftbe TNBC's obligations. On Pages VII-39 to VII-40,
the NBHCP explicitly states that the Tiger Salamander has not been documented to occur either
historically orpresently in the Natomas Basin. Atthe top ofPage VII-39, theNBHCP concludes that
the Plan Area does not represent a significant area to the continued existence or preservation of the
California Tiger Salamander. In the complete absence of the species in the Basin, there is no legal
justification for requiring creation of special California Tiger Salamander habitat and the
introduction of this species into the Basin as a mitigation meastae. Only if the California Tiger
Salamander is actually found in the Basin and the species and its habitat taken should there be any
obligation to protide mitigation. Moreover, there should be no obligation whatsoever to introduce
the species into the Basin. Consequently, the second and third paragraphs in the section entitled
"Measures to Avoid, Minimize and Mitigate Take of California Tiger Salamander"on Pages VII-39
to V1I-40 should be modifed to mad as follows:

"In addition to the above vernal pool actions, in the event that preconsttarclion biological surveys determine that California Tiger
SaTamaxders are present in an area being developed, then t1ieHEP
requires-TNBC will consult with the TAC and California Tiger
Salamander researchers and experts periodically during
implementation of the Plan to determine what, if any, additional
conservation oppoRunities for this species might exist whieh couldbe
lncorporaledinto.SJte.S)tecfjicMmlageraentPlan.r. arid+imthePla+l*s
proposed >eservesystem Such opportunities might include but are not
limited to establishment of ateatiart of wetland and upland habitats
suitable for Tiger Salamanders within the reserve system (e.g., stock
ponds or created saeti$citdx vernal pools). And if appmptiate;
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However, under no circumstances will
TNBC be required to introduce Tiger Salamanders into the Basin."
pae V11-41. "Westemm Sp®defoot Toad"

A similar problem is presented by the NB}ICP with regard to the Western Spadefoot Toad.
The NBHCP acknowledges that the Toad is not known to historically or presently occur in the
Natomas Basin, yet Page VII41 would require TNHC to consult with the TAC and Western
SpadefootToad experts to implement additional conservationmeasures f+ortheToad. Suehanaction
should only be required if the Toad is actually found during a pro-conshuctiout survey. The last
paragraph on Page VII-41 should be revised as follows:

113-64

"in addition to the above vernal pool actions, tic iiep ramhes that
in the event Western 5}audejoot Toads are discovered during any preconstruction surveyr, then TNBC will consult with the TAC and
Western Spadefoot Toad experts periodically during implementation
of the NBIfCP to determine what, if any, conservation opportunities
for thisspeeies could be incorporatedinlo Site SpecUlc Management
Plans'habitatdesigns mightexistwithin the Plan'sproposed reserve
system. Any such opportunities shall be incorporated into the
NBHCP's conservation program through its Adaptive Management
provisions. However, under no circumstances will TNBCbe required
to introduce, the Western Spadefoot Toad into any TNBC mitigation
-lands."
Pane Vl143. "Momm t Avoid, Minimize and Miti¢ale Take of the Vernal Pool Fairy ShrimgC

113-65

The third full paragraph on Page VU-43 would require TNBC to consult with the TAC and
create new habitat on TNBC mitigation lands for the Conservancy fairy shrimp, longhorn fairy
shrimp, vernal pool fairy shrimp, vernal pool tadpole shrimp and midvalley fairy shrimp. This new
obligation is being imposed even though there isna losso€habitat forthese species and no incidental
take ofany oftbose species. Moreover, the Conservancy fairy shrimp and the longhorn fairy shrimp
have been temoved from the list ofCovered Species. There should be no obligation to create vernal
pool habitat for species that are not being impacted by urban development. Consequently, there is
no nexus for the NBHCP to require the creation of any now habitat for these species in the absence
of take. Moreover, if a developer impacts a vernal pool, the new NBHCP contains explicit and
independent obligations for that developer to create and preserve vernal pool habitat. We see no
nexus for requiring NBC to also require the creation of new additional vernal pool habitat upon its
mitigation lands. We suggest deleting the following paragraph from Page VII-43:

"In the event that pre-cotistruction biological surveys determine that
the vernalpool farry shrimp are present in an area being developed
A-26
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then inadtfition,
TNBC will consult with the
TAC, and fairy shrimp and tadpole siaiatp expens periodical ly during
implementation of the NBHCP to determine what if any additional
conservation opportunities for Conservancy fairy shrimp, longhom
fairy sbrimp,vernal pool fairy shrimp> vernal pool tadpole shrimp and
midvatley fairy skimp might exist within the PlaWs proposed reserve
system to assist landowners infidjilling their mitigation obligations.
113-65

±, ►ur..,,.

..^., , , ., .-

...,....,..,,.

Pa2e VII-05. "Vernal Pool Tadpole
The third paragraph on Page VII-45 should be deleted, since Impacts to the vernal pool
tadpole shrimp will be independently mitigated by the measures already imposed directly on
landowners by the NBHCP in Chapter V. There is no nexus for also requiring 1NBC to provide
additional mitigation for the loss of vernal pool tadpole shrimp habitat, especially when the creation
of such new habitat would be required by the NBFICP in the absence of any "take." The paragraph
to be deleted reads:

113-66

"In the event that pre-constrpction biological surveys determine that
the vernal pool tadpole shrimp are present in an area being
TNBC will consult with
developed
the TAC, and fairy shrimp and tadpole shrimp experts periodically
during implementation of the NBHCP to determine what if any
additional conservation opportunities for Conservancy fairy shrimp,
longhorn fairy shrlmp, vernal pool fairy shrimp, vernal pool tadpole
shrimp and midvalley fairy shrimp might exist within the Plan's
proposed reserve system to assist landowners in fulfilling their
mitigation obligations.

into the NBIlePs conservation progism through its Adeptio
hisnagemen! Provisions.

Pace V 11-47. 'Measures to Avoid. Minimize, and Mitigate Take of the MidvalleyFairv 5hrim^"
113-67

The measures to avoid and minimize take of the midvalley fairy shrimp suffer from the same
problems as those noted above for the venal pool tadpole shrimp. The creation of new habitat is
being required by the NBI4CP in the absence of any impacts or take of the species. Consequently,
the third paragraph on Page VII-47 should be deleted:
"In the event that pre-constrmtion biological surveys determine that
the midvalley fairy shrimp are present in an area being developed, Ift

TNBC will consult with the TAC, and
A-27
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fairy shrimp and tadpole shrimp experts periodically during
implementation of the NWICP to determine what if any additional
conservation opportunities for Conservancy fairy shrimp, longhorn
fairy sbrimp, vernal pool fairy shrimp, vernal pool tadpole shtimp arid
midvatley fairysluitnp might exist within the Plan's proposed reserve
system toassist dcoudowraers InfifflIfing their mitigation obligations.
113-67
"^^'} 1a]^iSIl1VL^CIM]Uilw

Page VII-49. "Measures to Ay_oi& MiniMize and Mitigate Take of the Delta lute Pea"
Insofar as the Delia Title Pea is not known to occur in the Natomas Basin and the Basin is
not an area important to the continued existence or preservation of this plant species, there is no
nexus for requiring TNBC to introduce the Delta Yule Pea into the Piatornas Basin. The plant was
not historically known to occur there and the development in the Natomas Basin will have no
impacts on it. Only if a pre-construction biological survey discovers the Delta Ttde Pea should
TNBC be required to create new habitat suitable for this plant. Consequently, the NBHCP's
requirement for TNBC to introduce the Delta Tide Pea into the Natontas Basin should be deleted.
Instead, the paragraph on Page VII-49 concerning measures to avoid and mitigate the take of the
Delta Tule Pea should be revised to read:
113-68

"In the event pre-construction biological surveys discover the
presence of the Delta Tule Pea then the NRHCP includes shall
implement measures to Include suitable Delia TrelePea habitat in the
Site Specific Management Flair prepared for TNBC reserve lands.
Creating suitable
habitat for the Delta Tuie Pea into the system of habitat reserves
would beneft the species by increasing population size and
distribution. In addition, theTiBHCP requires TNBC to monitorany
known populations of covered plant species within the TNBC
mitigation laarb.' IVI3lIBPares
Page V!i-90. "Impacts to Delta Tute Pea"

113-69

A change needed on Page VII-50 is a revision of the sentence which mentions the
introduction of the DeMa'1'ule Pen into the Natomas Basin by TNBC. NBC should not be required
to introduce any new species into the Basin. If the Delta Tide Pea is found in a pre-construction
survey, then TNBC's obligation would be to create habitat for it in the TNBC reserves so as to
provide opportunities for individual plants it to be transplanted under applicable state and federal
laws. The second fill paragraph on Page YfI-50 should have its second sentence changed.-
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'The combination of the overall measures (i.e., prrconsmiction
surveys for Covered Species and their habitat); species-specific
measures (i.e., potetltiatforcreation ofsuitable habitat {jthe.species
is found in a pre-construction survey '

113-69

); and long-term protection, creationand
habitats in therese.
enhancement ofnphnxl•andsuitable wetlands habitats (i.e., emergent
marsh) in thereserve system will effectively compensairfor potential
adverse effects to this species under the NBHCP."
Paee VII-50. "Sanford's Arrowheed"

113-70

TheNBHCP contains inconsistentandconflicting desctiptions ofthe typeof habitat used by
the Sanford's Arrowhead on Page V11-50. In the third full paragraph on Page VII-50, the NBHCP
describes suitable habitat for this plant as unmaintaitwd agricultural supply and return ditches. In
the last paragraph on Page VU-50, the NBHCP states the potential habitat for the Sanford's
Arrowhead consists of ponds and marsh habitat. Ponds are not the sama as unmaintained ditches
and canals. This discrepancy mcds to be corrected.
Page VII-51. "Measmes to Avoid. Minimize, and Mitigate Take ofthe Sanford's Arrowhead'

In the first full paragraph on Page VII-5 1, TNBC is required to introduce the Sanford's
Arrowhead into the Natomas Basin. This plant is not found in the Basin or known to occur there.
TNBC's obligationsbouldbetoprovidesuitablehabitat ifapre-construetion survey reveals that this
plant currently exists in the Basin. This requirement should be modified as fGlto%vs:

113-71

"7heNBHCP includesa measure forTNBC to createsuitable habitat
for the Sanford's Arrowhead on reserve lands ifIt isfound during
pre-construction surveys in the Plan Area. Consider innoclocing
Irthodneing Creating suitable habttatforthe Sanford'sarrowhead In
into the system of habitat reserves would benefit the species by
increasing population size and distribution. In addition, TNBC shall

- monitor any known populations of covered plant species within the
HBHCP 7'NBC mitigation lands. "me
Pare
_ sVlI-S) a.ndV1I-52."lmnaeteto4a_nford'sArrowheadfromDevelop=ntwithinSutterCountv
under NAHCP"
113-72

The last paragraph on page VII-51 should be corrected to have its first sentence read as
follows:
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"Because the species has not been documented to occur either
historically or presently within the Plan Area and because the Plan
Area only supports a limited extent of suitable habitat for the species,
development within Sutter County is not anticipated to have a
substantial effect on the continued existence or preservation of the
species."
The second paragraph on Page VII-52 concerning the overall impacts to the Sanford's
Arrowhead under the NBHCP should have its first and second sentences revised to read:

113-72

"Although not known to occur in the NBHCP area, suitable habitat
for Sanford's Arrowhesd is presetttwherever agrlculturol dttches and
are found in the area. The combination
canals
of the overall measures (i.e., pre-constroction surveys for Covered
Species and their habitat); species-specific measures (i.e., potential
for creation of suitable habitat If the species is found In a preconstruction sutvsy
system); and long-term protection, creation and enhancement of
aptavid mid suitable wetlands habitats (i.e., emergent marsh in
agricultural ditches and canals and seasonal marsh) in the reserve
system will effectively compensate for potential adverse effects to
this species under the NBHCP"
Peg; VII-53. "BogggLakrH2dge Hvsonn"
Insofar as the NBHCP requires a developer to separately mitigate for the impacts of any
urbandeeveloprnent onvernad pools and associated vernal pool species, it isimpro}xrfortheNBHCP
to also require TNBC to create special habitat on the reserves or introduce vernal pool plant species
such as the Bogg's Lake Hedge Hyssop which is not known to have ever occurred in the Plan Arca.
As a rault, the first fall paragraph on Page VII-53 should be deleted:

113-73

•'!o addition;:11'i
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Page VII-54. "Sacramento tlrcutt Qaac
W
The first and second full paragraphs on Page VII-54 directly contradict each other on the
issue of whether the Natomas Basin contains any habitat for the Sacramento orcutt Wass. Insofar
as Sacramento orcutt grass is only known to occur in high terrace formation vernal pools found in
South Sacramento County, the second paragraph on Page Vii-54 must be corrected:

113-74

"The NBHCP identifies small, relatively undisturbed areas of vernal
pools at the east side of'tn the Natomas Basin. Ctnrettly, the Basin
does not contain a significant component of vernal pools and
implementation of the NBHCP is not expected to affect the continued
existence of the Sacramento orcutt grass minal pool species.
Because potentially suitable habitat for the Sacramento orcutt grass
vernal pool speairs does notoccurs in the Basin, there is not expected
to beanytake ofthis species, However, vernal pool conservation and
establishment of wetland and upland =serves would protect and
enhance habitat values for this vernal pool species tilt were fottnd to
exist in the Plan Area. "
Page VII-54. "Mcasures to Avoid. Miuuniae and Mitigate Take of the Sacramento Oreutt Grass"

I13-75

The fourth full paragraph on Page VU-54 would require TNBC to introduce the Sacramento
orcattt grass to the Natomas Basin as a mitigation measure. That would not be possible, given that
the Natomas Basin is not known to contain the unique geologic characteristics ofthe vernal pools
where the Sacramento orcutt grass is known to occur in South Sacramento County. Consequently,
the fourth paragraph on Page VII-54 should be changed by revising it:

"In the event that pre-construction biological surveys determine that
Sacramento onrult grass is present In an area being developed -in
addition-TNBC shaJl evaluate the potential for futaitering the
conservation of covered plant species within the NBHCP's vernal
pool areas or its wetland reserve system to assist landowners in
fulfilling their mitigation obligmtons,threagkatppzopi-

mid legener. into the vernal pool me= M other Suitable locations i
the NBlIeP Plait Ones."
The last paragraph on Page VII-54 also needs to be corrected, since the Sacramento orcutt
grass has no currently known suitable habitat in the Natomas Basin:
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"Sacramento orcutt grass has not been documented in the Plan Area
and potential habitat is rtotfotatd at the isiimitedta few vernal pools
on the far eastern edge of the Plan Area. Development within the
City ofSacraraentoPs notltkelytoresultln the loss ofatrymergimlly
suitable habitat for the Sacramento orcuti grass. i»dtefell vf

.

I13-75
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.

la 11V•I^Yq,

beemseofibefindledextessia Due ro tke absence ofany currenrly
known potential habitat and the relatively low possibility ojsnifabte
qeffi8rr eFdte habitat bring present in the Plan Area, City
development Is not anticipated to have an effect on the species as a
whole. Also, the areas with the hi g6est potentfalfor suitable habitat
quality-are not in areas designated for development°'
Page V(1-,% "Measures to Avoid. Mi in m37e. and Miticate Take of the Slender Orcutt Grass"

Tbe third paragraph on Page VII-56 concerning Slender orcutt grass mitigation needs to be
revised since this plant species is not presently known to occur in the Plan Area-

113-76

"In the event that pre-construction bio[ogicaisurce),determine that
Slender orcuft grass Is present in an area being developed in
addition; TNBC shall evaluate the potential for furthering the
conservation of coveted plant species within the NWICP's vernal
pool areas or its wetland reserve system through appropriate means
to assist landowners in fiddling their mitigation obligations.
including btkt not limited to, the introductim of Done. Eake hedge

Page VII -S& "Impacts to Slender Uncutt Grass from Develonunettt within The City of Sacramento
under NBHCP"
113-77

Please revise the fourth paragraph on Page VI[-56 concerning slender orcutt grass in the City
of Sacramento as follows:
"Slender orcutt grass has not been documented in the Plan Area and
there currently is no known suitable poteiaf habitat within the City
ofStrcramento's Permit Area i s limited to few verlud pools an d
Development within the City of
Sacramento could is not currently expected to result in the loss of
muginaily suitable habitat for the slender orcatt grass. M the form rof
A-32
tkamba s. 206Z
vXOpWdt»pS33e(A).wpa

eCommentQ NATOMAS_00006
Page 37 of 39
LocalCache\ProcessedFiles\NATOMAS_00006_037_039.jpg

Because of the absence of any known #isited txeartof potential
habitat and relatively lovo qnslity oF the habitat preset in the Plan
Area, City development is not anticipated to have an effect on the
species as a whole. Also, the areas with the hi ghest potenNat for
habitat qua}itr are not in areas designated for development:'
The second paragraph on Page V11-57 concerning overall impacts to Slender orcutt grass
under the NBHCP should be revised as follows:
"The Plan Am generally does not include vernal pools with the
required high terrace formation that supports this species. However.
if pre-construction surveys reveal the presence of Slender orcutt
grass, then vernal pool restoration programs would be adapted to
provide enhanced habitat for this species. Due to the current lack of
suitable habitat and the lack of known occurrences of this species,
development and other Covered Activities under the NBI-1CP are not
likely to effect the continued existence or preservation of this
species." ^Hmc Hep Ineastirm VIM avoid tWM of am species to am
113-77

Page V ti-58 "Measures to Avoid Minimize and Mitigate Take of the Colusa Grass"
113-78

The first full paragraph on Page VII-59 could require TNBC to introduce Colusa Grass to the
Natomas Basin, even though it is not known to occur in the Basin's vernal pools. Consequently, this
third paragraph should be deleted. If Colusa Grass is found during a pre-construction stuvey, the
separate vernal pool mitigation requirements imposed on adevcloper will fully mitigate for its loss,
so TNBC should have no additional obligations to do so:
"In the event that pre-construction biological surveys determine that
Coltxsn Grass is present in an area being developed In addition,
7NBC shall evaluate the potential for furthering the conservation of
this covered plant species within the N131iCP's vernal pool areas or
its wetland reserve system through appropriate means in order to
assist landowners with fteyliltng their mitigation obligations:
Jl n\H.)tSl ^.l^f
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The second full paragraph on Page VU-58 should be revised to read:
"Colusa gran has not been documented in the Plan Area and no
suitable pote>itiothabitat is cra•re>rtly found In the Plandrea. bimi6ed
to few vanal pools on the in eastern c* *F die Plan *=
Development within the City of Sacramento is not corently expected
to coaid result in the loss oftttmgittaNy any suitable habitat for this
species. '

N11

habitailm say esalkin the low
species.
.

and,dativel) low qtWity of the habitat present is. the Plan 21nea; City
development is not anticipated to have an effect on the species as a
whole." Mw, die men wig. the highest habitat qtudiLy are no! it
In order to make the NBHCP internally consistent on the subject of Colusa grass, the last
paragraph on Page VII-58 should also be revised:

113-78

"Although not known, or expected, to occur in the NBHCP area,
should pre-constructlon surveys discover the presence of Cotura
grass, the NBHCP would provide m3Hgatlon matgina}tysmteble
The
combi nat ion of the overall measures (i.e., pro-constrwction surveys for
Covered Species or their habitat), the vernal pool protections
incorporated intotbeNBHCP, and long-term protection, creation. and
enhancement of upland and suitable wetland habitats ( i.e. seasonal
wetlantl4) in the reserve system will effectively compensate for
potential adverse effects to this species under the NBHCP. These
HCP measures will avoid, minimize and mitigate take of the species
to the maximum extent practicable in accordance with the ESA and
will minimize and fully mitigatc.afl'iects in accordance with CESA."
Pace VII-59. "Meagu_.es to Avoid, Mi-2tmizs, and Mitigate Take of the Legenere^

113-79

The fourth paragraph on Page VII-59 should be deleted to reflect the fact that 1NBC should
have no obligation to introduce the legeture plant to tlteNatomaa Basin; any legenere plants taken
will be fully mitigated by the developer who fills thedeep vernal pools or other wetlands where such
plants are found, as required by the NBHCP
The last paragraph on Page VII-59 should be corrected to be consistent with the rest of the
NBHCP concerning the legenere plants:
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Paoe VI I-64. "Species Recovery
The rationale for allowing out-of-Basin mitigation land acquisitions described in the fourth
paragraph on Page VII-64 should be revised as follows:

113-80

"The NB13 CP also allows, if certain conditions are met, for some
mitigation lands to be purchased out-of-Basin (See Section IV.B).
The purpose of this provision is potentially to reduce the cost of the
Plan by allowing acquisition of lower-cost land and to reduce the
impact of land acquisition on farming in the Basin. However, this
provision will may also benefit Giant Garter Snake recovery by
creating reserves on behalf of important out-of-Basin Giant Garter
Snake populations and preserving a more diverse gene pool for the
Giant Garter Snake. This factor was earlier recognized In the
USFWS' listing decision for the Giant Garter Snake which noted
that: (a) the Nalomas Basin population of the snake was infested
with unidentified parasitic worms from 5 to 8 cm in length which
posed an uniatnwn degree ofthreat(58 Fed Reg. 5406! (1993)J; and
(b) the breeding of closely related individuals can cause genetic
problems in small populations, particularly the expression of
deleterious genes (£'riown as inbreeding depression)[58 FedReg.
54064 (1993)J. "
Pm VII-46, "Summarv of Findings Under ESA and CESA"
The last paragraph on Page VII-66 should have its first sentences revised to read:

113-81

"From a biological standpoint, the mitigation ratio of 0.5 to tis
appropriate given the paucity of extant natural, undisturbed habitat
for the Covered Species found within the Plan Area when compared
to the enhanced value ofthe reserve lads that will result from habitat
restoration, creation and management. There is virtually no natural
habitat left. Some of the arriJiciot habitat which exists in the form of
farm lands and agricultural drainage canals and drainage ditches
within the Permit Areas subject to urban development is of high
quality and some is of very low or limited value."

A-35

ATTACHMENT 2

Responses to Comments

Letter G1-U.S. Army Corps of Engineers
Response to Comment G1-1
The Applicants and the Lead Agencies understand that the discharge of dredged or fill
material into waters of the United States will require Department of the Army authorization
pursuant to the Clean Water Act. The ITPs would authorize incidental take associated with
the Covered Activities. The ITPs would not provide take authorization for discharge of
dredged or fill material into waters of the United States. This is clearly stated in Section
V.A.4 of the NBHCP and in Section 2.3.4 of the EIR/EIS. For this reason, no changes to
either document are necessary.
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Letter G2-Environmental Protection Agency, Region IX
Response to Comment G2-1
In this introductory comment, the commentor summarizes key elements of the NBHCP and
ITP process. The Lead Agencies acknowledge the statement of support for the NBHCP
process as presented in the last paragraph of this introductory comment.

Response to Comment G2-2
The USFWS will consider the effect of the takings, including effects on species resulting from
planned development. The non-federal decisions regarding the need for development in the
Natomas Basin and the nature of that development are decisions that have been made by the
City and Sutter County. The USFWS is not considering the types of land uses proposed or
land use patterns, and has no authority to modify land use within the jurisdictions of the City
and Sutter County. This is consistent with the USFWS HCP Handbook, which states, "The
purpose of the habitat conservation planning process and subsequent issuance of ITPs is to
authorize the incidental take of threatened or endangered species, not to authorize the
underlying activities that result in take."
In the context of the Applicants, the following response on the nature and extent of urban
development in the Natomas Basin is provided.
The North Natomas Community Plan, the largest area allowed to develop within the City's
Permit Area, was designed through a consensus-building process involving stakeholders in
the process (the North Natomas Working Group), including ECOS, Sierra Club, Natomas
Community Association, North Natomas Landowners Association, independent North
Natomas landowners, City staff, and representatives from other local agencies (Regional
Transit, school districts, County Agriculture Commissioner, SMUD, etc.). The resulting plan,
based on the planning principles written by the North Natomas Working Group, envisions a
"new urban form" that incorporates many of the principles of Smart Growth:
1.

The Town Center is the focus of the community;

2.

Each neighborhood has an elementary school as its focus, and it includes a variety of
housing types, transit service, commercial opportunities, and parks and open space;

3. The Employment Center designation is primarily office, but also allows a mix of
residential, retail, and industrial uses to allow employees to live and shop near their
workplace; and

4.

Public transit services will be provided at each phase of development, starting with
express bus and community shuttle service and ultimately light rail, will link the
downtown, Natomas area, and the Sacramento International Airport.

Despite the floodplain and the proximity of endangered species habitat, the North Natomas
area allows development within 3 miles from downtown, which is the urban employment,
cultural, and entertainment center of the region. The proximity to downtown allows traffic
management and air quality benefits, unlike areas that are developing further away from
the regional center.
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Issuance of the proposed ITPs for Planned Development in South Natomas would enable
the buildout of this existing community; South Natomas is even closer to downtown than
North Natomas.
The City adopted Smart Growth Principles in 2002. These principles are used to guide
development within the entire City, as well as in North and South Natomas. The Smart
Growth Principles are the basic foundation blocks for compact development. Similarly, an
Infill Incentive Policy was adopted in 2002 and implementation ordinances are to be
considered in 2003.

Planned Development in Sutter County is for industrial and commercial uses. These
employment-generating uses will provide employment to the predominantly residential
base of Sutter County. Such employment opportunities may result in fewer Sutter County
residents seeking employment in Sacramento, thereby reducing their commute and
consequently reducing traffic congestion and adverse air quality impacts.

Response to Comment G2-3
Several planned and funded projects were constructed to provide 100-year-plus flood
protection to the areas within the City's Permit Area, specifically North and South Natomas.
First, the Sacramento Area Flood Control Agency (SAFCA) sponsored the Local Area Project
to reinforce the Sacramento River levees; this was completed in 1997. This project reinforced
the large levees encircling the Natomas Basin and helped protect the entire Basin from
flooding, which prevents property damage and personal injury to the urbanized areas, and
it protects the agricultural areas from inundation. This is beneficial to the plant and animal
species inhabiting the Basin, as well as to the crops farmed in this area.
Second, after the City approved development in North Natomas, the North Natomas
Comprehensive Drainage Plan (CDP) was planned and funded by the Community Facilities
District No. 97-01, a Mello-Roos Community Facilities District, with proceeds used to build
the drainage improvements. The CDP was designed to raise and reinforce the levees along
the East and West Main Drains, providing flood protection from the internal floodplains
within the North and South Natomas Community Plan areas. Third, the developers within
each in-basin watershed area build the detention basin and canal improvements necessary
to provide flood protection, stormwater drainage, and water quality improvements to
benefit the development in that in-basin watershed area. These drainage improvements
detain stormwater runoff within the detention basin until after the storm event, when the
local canals and rivers are full, until the runoff can be safely and, in a controlled manner,
conveyed to the canals, river, and ocean. This set of detention basins and year-around lakes
serve to mimic the original American Lakes that were located within the Natomas Basin
prior to reclamation efforts in the 1910s. These basins allow stormwater to stay in the Basin
without damaging urban and agricultural areas until the runoff can be drained safely. The
basins serve three purposes: flood protection, stormwater drainage, and water quality.
Regarding the statement included in the MAP EIS regarding flood impacts, it is important to
note that this statement is based on, and referenced to, a 1991 storm drain report that predates the substantial amount of additional studies and improvements to the flood protection
and drainage system of the Natomas Basin. The exact statement in the Final EIS for that
project also states that flood flows from storm drainage will be mitigated through a detailed
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storm drainage plan that addresses both onsite and offsite improvements, and that the MAP
project includes a financing plan for these improvements (see page 4.8, MAP Final EIS).

Response to Comment G2-4
The Applicants propose a 50-year permit term (Section VI.A. of the NBHCP) with both
overall and independent mid-point reviews (Sections VI.I. and VI.J of the NBHCP,
respectively). The commentor suggests that the NBHCP should be subject to a shorter
permit duration (10 or 20 years) or more frequent reviews. The 50-year permit term is
proposed based on (1) the schedule for buildout of the authorized development and (2) the
time required for the habitat reserves to become fully operational (see Response to
Comment G2-14). The NBHCP does include several review and assessment requirements.
The overall midpoint review would occur at 9,000 acres of Planned Development in the
Natomas Basin. At this review, the success of the Operating Conservation Program, status of
the Mitigation Lands and covered species, and overall NBHCP success and compliance is
reviewed. In addition to this overall review, the City and Sutter County must each conduct
independent midpoint reviews for their Permit Areas. The NBHCP also contains extensive
provisions for adequately funded monitoring and adaptive management (Sections VI.E. and
VI.F. of the NBHCP, respectively), as well as a provision for changes in response to new
recovery plans for the giant garter snake and Swainson's hawk (Section VI.H. of the
NBHCP). Therefore, the USFWS has determined that the additional measures suggested by
the commentor are not necessary because the NBHCP measures effectively provide for
review, assessments, monitoring, and adaptive management policies to ensure that impacts
are avoided, minimized, and mitigated over the course of the permit term. Finally, it is
important to note that the three required reviews were developed specifically to reflect
points in the NBHCP process at which the estimated Planned Development and Mitigation
Land development can be assessed relative to the success of the mitigation program.

Response to Comment G2-5
The Lead Agencies have provided sufficient information as described throughout the Draft
EIR/EIS and Final EIR/EIS for the reasons described in the responses to the commentor's
general and detailed comments, both in the responses to this comment letter and to other
letters received on the Draft NBHCP and EIR/EIS. For responses on the mitigation ratio, see
Response to Comment G2-6 and Master Response 1 (Mitigation Ratio). For a discussion of
the feasibility of implementing the NBHCP, see Response to Comment G2-7. For a detailed
summary of the approach to the cumulative impacts analysis, see Response to Comment
G2-9 and Master Response 4 (Cumulative Impacts). For responses to the commentor's
specific concerns on the environmental consequences analysis, see Responses to Comments
G2-10 and G2-11. Also see Responses to Comments G2-8 and G2-12 through G2-17.

Response to Comment G2-6
The commentor acknowledges the proposed 0.5:1 mitigation ratio and also acknowledges
that actively managed, restored, and enhanced habitat would provide greater habitat value
than the existing rice fields and land to be converted to Planned Development. The
commentor suggests that the EIR/EIS does not include the scientific basis for the proposed
mitigation ratio. In response, the scientific basis for the proposed mitigation ratio is
encompassed in the NBHCP and its Appendices, not in the EIR/EIS. The purpose of the
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EIR/EIS is to assess the impacts of the NBHCP, not to develop or justify the NBHCP. The
scientific and economic basis for the mitigation ratio is included throughout the NBHCP,
with a summary provided on pages IV-5 through 6 of the Draft NBHCP (also see Appendix
A of the Draft NBHCP, which contains the Economic Analysis of the NBHCP).

The commentor also notes that other HCPs employ different mitigation ratios. In accordance
with the HCP Handbook, the ratio was devised to address most effectively the types of
impacts proposed by the Covered Activities of this HCP. The NBHCP mitigation ratio is
only part of an Operating Conservation Program, which includes substantial avoidance,
minimization, and mitigation measures for each species. Chapter 3 of the USFWS HCP
Handbook for instance states:
Mitigation programs under HCPs and section 10 permits are as varied as the
projects they address. Consequently, this handbook does not establish
specific "rules" for developing mitigation programs that would limit the
creative potential inherent in any good HCP effort. On the other hand, the
standards used in developing HCPs must be adequate and consistent
regardless of which Service office happens to work with a permit applicant.
Mitigation programs should be based on sound biological rationale; they
should also be practicable and commensurate with the impacts they address.

Thus, for example, the San Joaquin County Multi-Species Conservation Plan (MSCP)
includes different tiers of mitigation related to different types of habitat in their county
(which includes a significantly larger and more diverse habitat than the Natomas Basin) and
has devised their mitigation ratio to address 97 special-status species. Thus, the biological
rationale, impacts, and mitigation for the San Joaquin County MSCP is different from that
employed by the NBHCP.
The commentor further recommends that the EIR/EIS consider the habitat value of reserves
relative to the habitat impacted and also review higher mitigation ratios. In response, the
EIR/EIS considers a number of alternatives including A l t e r n a t i v e ! (a 1:1 mitigation ratio)
and Alternative 2 (habitat-based mitigation). Thus, the EIR/EIS does review the alternatives
recommended by the USEPA.

For further information, please see Master Response 1(Mitigation Ratio).

Response to Comment G2-7
The NBHCP includes safeguards to ensure the cost of land does not hinder implementation,
as follows:
•

The mitigation fee can be raised to ensure that land acquisition can occur

•

Two hundred acres of land must be acquired in advance of each new construction
season (May 1)

•

If the permittees do not meet their Mitigation Land acquisition obligations (adequate
acquisition is not obtained), they are not allowed to issue grading permits (i.e., Urban
Development Permits) until such obligations are met
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•

A rising cost of land encourages the developers to buy land to transfer to the TNBC
subject to all acquisition criteria

•

TNBC is not obligated to accept fees if land cannot be purchased at current rates.

Identifying specific reserve sites is infeasible because this would result in speculation that
would artificially inflate land cost, as demonstrated by TNBC's land acquisition history and
further described below (also see Responses to Comments 01-42 through 01-60).
One of the basic premises of a willing buyer/willing seller transaction is a free market. If the
area in which land can be purchased is artificially constrained, the number of potential
sellers decreases and the price of the commodity (i.e., land) increases. If the area is larger
(i.e., not constrained by the requirement that the land be purchased in a particular area, the
number of potential sellers increases and the price will be more competitive, potentially
lower. The obligations of the Settlement Agreement related to the 1997 NBHCP lawsuit
were expensive because the area in which habitat land could be acquired was very small
and the number of owners, few; this forced the price of land to increase. The dilemma is to
establish the NBHCP so that a balance is reached regarding acquisition. Constraints on the
number of willing sellers through restrictions in the NBHCP force the land price to escalate
to a level that is too high for the level that can be supported. Therefore, the NBHCP cannot
be implemented, development does not occur, preservation of mitigation land does not
occur, and the goals and objectives of the plan are not met. The NBHCP is designed to allow
acquisition within a wide area of the Natomas Basin, including, when necessary, acquisition
in Area B outside the Basin, subject to specific acquisition criteria. These criteria help TNBC
with Wildlife Agency concurrence, and with select lands that are or can be restored and
enhanced to provide quality habitat in perpetuity. Land that already provides quality
habitat and requires little investment in restoration and enhancement could be purchased at
a higher acquisition cost because smaller amounts of restoration costs would be needed.
Other acquisition requirements that could hinder acquisition include the following:
•

Sellers. If insufficient numbers of sellers are available, potential actions could include
the following: (1) permittees stop issuing grading permits (i.e., Urban Development
Permits) until acquisition obligations are met (see Section VI.D of the NBHCP), and
(2) developers buy Mitigation Lands in coordination with TNBC to meet their
obligations and transfer the land, in lieu of the land acquisition portion of the fees, to
TNBC as described in Section VLD of the NBHCP. In both instances, the number of
sellers increases.

•

Water Rights. Most non-urban land in the Natomas Basin is devoted to agriculture.
Therefore, most of the land has water rights through Natomas Mutual, wells, etc.

The NBHCP specifies acquisition criteria to define the type of land that would provide
quality habitat in the Basin without constraining the areas in which the land can be
acquired, and without artificially raising the cost of land. Proponents of the HCP would
rather have the choice to buy large reserve sites at a lower price and fund restoration
activities, than be forced to acquire smaller reserve sites with limited restoration and
enhancement potential because higher land costs have constrained opportunities for land
acquisition. Increases in cost attributable to land speculation are greater than increases in
cost to restore or enhance land.
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The commentor recommends comparative analysis of each alternative regarding the reserve
lands and water rights, and whether fees cover acquisition and management of land in
perpetuity. The Economic Analysis (Appendix A of the NBHCP) contains the comparative
analysis regarding availability of land, water rights, and what the fee would need to be to
implement each alternative. The Fee Study (Appendix I of the NBHCP) indicates what fee
would be required to implement the NBHCP, and cover the cost of acquisition and
management. The commentor is referred to the NBHCP, Economic Analysis, and Fee Study
for this information.

Response to Comment G2-8
The NBHCP does not advocate mitigating the impacts of incidental take solely through
increased mitigation funding and acquisition of Mitigation Lands. Detailed avoidance,
minimization, and mitigation measures are presented throughout Chapters IV and V of
the NBHCP. Many of the measures are designed to accomplish the full avoidance of take.
For example, to avoid impacts to the concentration of Swainson's hawk nests along the
Sacramento River, the NBHCP designates a Swainson's Hawk Zone within 1 mile of the river.
In this area, 1,015 acres of land designated for Industrial/Commercial Reserve was removed
from the NBHCP Permit Area to limit development in this sensitive area. Additionally, most
of the take avoidance, minimization, and mitigation measures currently recommended by the
USFWS for giant garter snakes and by CDFG for Swainson's hawks are incorporated into the
NBHCP. Other USFWS- and CDFG-approved take avoidance, minimization, and mitigation
measures are incorporated for other covered species, as well (pp. V-7 through V-27 of the
Draft NBHCP). For land development, these measures are typically implemented on a projectby-project basis as acceptable take avoidance practices. Because the NBHCP already includes
the full suite of standard take avoidance, minimization, and mitigation measures as part of its
Operating Conservation Program, another alternative that includes avoidance, minimization,
and mitigation is not necessary. The NBHCP also includes additional measures to those
typically required by the Wildlife Agencies by implementing a habitat preservation program
in which 8,750 acres of Mitigation Lands would be acquired for the benefit of Covered
Species.
Providing 8,750 acres of Mitigation Land, primarily within the Natomas Basin, is key to
understanding why the NBHCP would "result in improved on-the-ground conditions
which would not be achieved through existing conservation and resource management
plans." The NBHCP applies the mitigation ratio requirement and avoidance, minimization,
and mitigation requirements to all lands within the Permit Areas, regardless of habitat
value. This provides for a more comprehensive treatment of habitat effects than would be
achieved through case-by-case, parcel-by-parcel mitigation programs.

It is also important to note that there is relatively little remaining native habitat in the
Natomas Basin. Figure 8 of the NBHCP shows that current native habitat comprises less
than 5 percent of the Natomas Basin. The majority of land uses in the Permit Areas have
been disturbed through reclamation and agricultural activities. Thus, the NBHCP mitigation
program will improve conditions for the species through the creation of 8,750 acres of
reserves specifically managed to support the Covered Species. As discussed above, it is
likely that similar take avoidance, minimization, and mitigation measures would be applied
to the planned development with or without the NBHCP. Providing mitigation land in
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compensation for habitat loss in the absence of the NBHCP, however, is less certain because
there are no other conservation and resource management plans that apply in the Natomas
Basin. With regard to giant garter snakes, there is little certainty as to USFWS's ability to
require development to provide mitigation lands. The primary mechanism for the USFWS
to become involved in the protection of giant garter snakes is through the ESA Section 7
consultation process, which is triggered by a federal nexus such as a federal approval
required by the Clean Water Act.
For example, under the Clean Water Act, the U.S. Army Corps of Engineers (USACE) may
authorize the discharge of dredge or fill material into Waters of the United States. USACE
approval of a Section 404 permit would require consultation with the USFWS. This would
occur on a project-by-project basis. For each project undergoing consultation, the USFWS
could require the creation of replacement habitat, potentially at a replacement ratio of up to
3:1 (for example, see the Programmatic Formal Consultation for U.S. Army Corps of Engineers
404 Permitted Projects with Relatively Small Effects on the Giant Garter Snake within Butte,
Colusa, Glenn, Fresno, Merced, Sacramento, San Joaquin, Solano, Stanislaus, Sutter, and Yolo
Counties, California [USFWS,1997]). Notwithstanding the question of defining giant garter
snake habitat, there are likely to be few opportunities to trigger Section 7 consultation or to
apply this level of mitigation because of the general absence of wetlands in the City and
Sutter County's Permit Areas (see the habitat/ land use tables in Table 111-4 of the NBHCP
and Table 4-2 of the EIR/EIS). In consideration of this factor, habitat conditions for giant
garter snakes are expected to improve under the NBHCP for the following reasons:
•

The lack of opportunity for the USFWS to apply a higher mitigation standard would
result in a smaller amount of habitat created for the giant garter snake compared with
the amount of habitat created under the NBHCP.

•

Any project-by-project mitigation would likely be fragmented, and would not
necessarily occur in the Natomas Basin. Under the NBHCP, TNBC is required to acquire
reserve sites in a manner that would contribute to a minimum reserve block size of
400 acres. The NBHCP, in contrast, requires that not more than 20 percent of the
mitigation lands be acquired outside of the Natomas Basin.

•

The value of habitat created is expected to be higher because current high-value areas
subject to planned development total 425 acres (404 acres of canals/drains [not subject to
Corps jurisdiction] plus 21 acres of ponds and seasonally wet areas). Even at a 3:1
mitigation ratio, this results in only 1,275 acres of created habitat relative to 2,187.5 acres
under the NBHCP with 25 percent of the Mitigation Lands in managed marsh. The
NBHCP would also provide 4,375 acres of rice fields that could be used by giant garter
snakes.

Increased participation by the USFWS would require extensive monitoring of converted
potential habitat areas (e.g., drained rice fields and canals) for snake mortality and
subsequent prosecution under the provisions of the ESA. In response to this potential,
individual landowners could seek protection under the ESA through site-specific HCPs (i.e.,
individual Section 10 processes for individual developments). This would provide another
mechanism for the USFWS to apply increased mitigation. This scenario is unlikely, however,
because it would be a piecemeal approach to conservation and a poor substitute for an
effective basin-wide program.
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There are no standard mitigation requirements for loss of foraging habitat, although CDFG's
Staff Report provides guidance regarding types of mitigation approaches. It should be noted
however, that CDFG, in its letter of comment (Letter G3), stated that the Staff Report does not
apply to the NBHCP and should not be used to assess the adequacy of mitigation.
Conservation of Swainson's hawk habitat in accordance with the Staff Report is more
uncertain than conservation of giant garter snake habitat in the absence of a comprehensive
program such as the NBHCP. This is especially true considering that take under the CESA
requires a more direct link to mortality than the ESA does. The nest tree protection
measures in the NBHCP are similar to (and in many respects, more comprehensive and
strict than) those provided in the Staff Report (see Management Condition 1 on p. 10 of the
Staff Report). The application of the foraging habitat compensation provisions of the Staff
Report, however, is unclear.
According to Management Condition 3 of the Staff Report, all projects within 10 miles of an
active Swainson's hawk nest are required to acquire mitigation habitat at a ratio of at least
0.5:1. For projects within 1 mile of an active Swainson's hawk nest site, the ratio increases to
1:1 unless reserve sites are owned in fee title, which is the case for TNBC's current parcels.
Where mitigation reserve lands are owned in fee title and managed for habitat, the
mitigation ratio for is 0.5:1 for projects within 1 mile of a nest site. In practice, however, a
comprehensive conservation or banking program for Swainson's hawk foraging habitat has
not been developed, and it does not appear that CDFG has required compliance with the
Staff Report.

(It should be noted that most actions in the Sacramento region occur with 10 miles of an
active Swainson's hawk nest, and to the Applicants' knowledge, there is not widespread
compliance with the Staff Report. It should also be noted that, in Comment G3-22, CDFG has
advised that the Staff Report does not apply to the NBHCP.)
Regardless of the reasons, other mechanisms to protect the Swainson's hawk do not appear
to provide substantial protection to foraging habitat. In contrast, the NBHCP would provide
3,371.9 acres of upland habitat (see Table 3-1 in Master Response 1[Mitigation Ratio]).
The commentor also refers to this question in the context of cumulative impacts. For a
discussion of the adequacy of the cumulative impacts analysis in the Draft EIR/EIS, see
Master Response 4 (Cumulative Impacts).

Response to Comment G2-9
The cumulative impacts analysis is appropriate for the reasons described in Master
Response 4(Cumulafive Impacts). As discussed in Chapter 4 of the EIR/EIS and in Master
Responses 3 Qoint Vision) and 4 (Cumulative Impacts), the development that could occur at
some point in the future (other than the approved 17,500 acres of Planned Development) is
speculative because if it occurred, it would be at some future unknown date. Specifically, no
applications have been filed pursuant to the joint Vision and, if they were, additional
environmental review would be conducted.

The significant cumulative effects of the potential taking of listed species is presented
throughout the analysis in Chapter 4 of the EIR/EIS (in accordance with the methods
described in Section 4.1.2 of the EIR/EIS). In accordance with their local land use authority,
cumulative effects of Planned Development have been evaluated by the City and Sutter
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County during the adoption of their respective General Plans and Community/ Specific
Plans. With regard to cumulative impacts associated with flood control projects, potential
projects are considered in the EIR/EIS (Section 4.1.2.3). It should be noted that the NBHCP
effort was precipitated by Wildlife Agency actions associated with the American River
Watershed Investigation and associated local projects (see Master Response 4 [Cumulative
Impacts] and Responses to Comments G2-3, 01-18, and 01-19). Although projects
associated with the American River Watershed Investigation have the potential to occur in
the future (see Section 4.1.2.3 of the EIR/EIS for a discussion of Sacramento River levee
improvements), data are insufficient to conduct a meaningful analysis of their cumulative
impacts for several reasons that are explained on page 4-7 of the Draft EIR/EIS.
Other activities referenced by the commentor (e.g., agricultural and irrigation practices) are
routine, non-discretionary activities that take place on agriculturally zoned land throughout
the Natomas Basin. Continuation of these routine activities is considered part of the baseline
and future conditions under all alternatives, with no changes to these activities caused by
the NBHCP. Thus, it would not be appropriate to include ongoing agricultural and
irrigation activities as a specific project to consider in the analysis of cumulative effects.

Response to Comment G2-10
The environmental consequences associated with reduced Planned Development were
evaluated in prior environmental documents associated with the North Natomas
Community Plan. Alternative B of the North Natomas Community Plan reduced
development by retaining the area west of 1-5 in agriculture, as well as a substantial portion
of the land south of Elkhorn Boulevard. This would have reduced Planned Development in
North Natomas by about 3,600 acres. In addition, the South Sutter County Specific Plan
evaluated a Reduced Development Area alternative that reduced the area of Planned
Development in the Specific Plan area (3,500 acres out of the 7,487-acre Sutter County
Permit Area) by about 1,100 acres. Between the City and Sutter County, the total previously
evaluated reduction would be approximately 4,700 acres, or a total amount of development
of 12,800 acres. Assuming that additional analysis of reduced development would occur as
part of future land use planning in the remainder of Sutter County's Permit Area, a
reasonable land use scenario under the Natomas Basin EIR/EIS Reduced Development
Alternative was determined to be approximately 12,000 acres of development. Also see
Appendix C of the EIR/HIR.
Socioeconomic impacts are addressed in Section 4.7 of the EIR/EIS. The socioeconomic
impacts associated with Planned Development are presented in Appendix C of the EIR/EIS.

Response to Comment G2-11
Additional discussion has been added to the Final EIR/EIS to revise Section 4.11 of the Draft
EIR/EIS regarding the potential impacts of bird strikes associated with Planned
Development (see Section 4.11 in the EIR/EIS). Note that no new impacts are anticipated
because concern over bird strikes is primarily associated with large flocks of migratory
waterfowl, which would not be attracted to new urban areas. See Section 2.1 of this EIR/ EIS
for the new text in the Final EIR/EIS relevant to bird strikes.
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Encroachment issues (e.g., airport noise) were extensively considered in prior
environmental documents for the City, but were not summarized in Appendix C of the
EIR/EIS. In response to this comment, however, additional text has been added to
Appendix C to summarize prior consideration of airport/ residential conflicts related to
initial approval of plans. See Section 2.1 of the Final EIR/EIS.

Response to Comment G2-12
The general methodology for selection of Covered Species is included in Chapter II of the
NBHCP (Biological Data), specifically on pages 11-7 and 11-8 of the Draft NBHCP. The
Applicants used the following basic principles that are based on agreements initially
reached with USFES in 1997 to guide the selection of Covered Species for inclusion in the
NBHCP:
•

Fish species are not included because the NBHCP covers terrestrial species and the
National Marine Fisheries Service is not a permitting agency. Further information
regarding the reasons fish species are not covered species in the NBHCP is included in
Section II.C.1.b of the NBHCP.

•

Fully protected species are not included because incidental take coverage cannot be
issued for them. Therefore, the greater sandhill crane and the American peregrine falcon
were removed from the 1997 list of Covered Species. Other fully protected species that
may inhabit the Natomas Basin were also not included on the list of covered species for
the same reason. Also see Response to Comment G2-13 for a discussion of Fully
Protected Species.

•

Extremely rare vernal pool species are not included (i.e., Conservancy fairy shrimp and
longhorn fairy shrimp). The NBHCP provides that if they were found in the Basin, every
effort would be made to protect them and incidental take would not be permitted.

•

Listed plant and animal species (or those species with the potential to become listed
during the permit term) were generally included if these species either currently occur
in the Natomas Basin or may occur once Mitigation Lands are restored, enhanced, and
managed as quality habitat. Several species that are not known to occur in the Basin
could locate in the Basin on appropriate habitat provided for the covered species
through implementation of the NBHCP. TNBC, as a permittee and plan operator,
conducts acquisition, restoration, enhancement, and management activities that could
result in take of covered species. For example, if the delta tole pea started to grow on the
-Mitigation Lands, it would be appropriate for TNBC to have incidental take coverage for
it. Consequently, these species are covered by the NBHCP.

Response to Comment G2-13
The Fish and Game Code includes a list of fully protected species, as well as protected
reptiles and amphibians (see Sections 3511, 4700, 5050, and 5515 of the Fish and Game
Code). In recognition that CDFG cannot authorize any take of fully protected species, the
Applicants are not proposing take coverage for fully protected species. Text has been added
to Section 1.5 of the EIR/EIS to describe CDFG's fully protected species requirements. See
Section 2.1 of this Final EIR/REIS for the text change.
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Response to Comment G2-14
The following information was considered in determining the appropriate term of proposed
permits:
•

The North Natomas Community Plan area is anticipated to build out in 25 to 40 years.
The South Natomas Community Plan area is expected to complete its build-out within
10 to 15 years (although it should be noted that even developed areas like Downtown
Sacramento are not 100 percent built out). Buildout of the Sutter County
Industrial/Commercial Reserve is expected to take 30 to 50 years.

•

TNBC, as plan operator, is responsible for restoring, enhancing, and managing
Mitigation Lands in perpetuity. It takes a considerable period of time to complete all of
the revegetation and other restoration activities (e.g., for managed marshes) that
necessary for the establishment of a sustainable natural community. The Mitigation
Lands will not be fully in place until after buildout occurs. The 50-year permit is
intended to be extended or renewed as needed to allow TNBC to continue its program
in perpetuity.

•

The overall mid-point review and the independent mid-point reviews for the City and
Sutter County are intended to evaluate the success of NBHCP implementation to date,
make modifications as appropriate based on the experience and analysis, or consider
revocation of the permit if successful implementation of the NBHCP and meeting the
plan's goals and objectives are not possible. The Applicants are very aware of the
possibility of having the permits revoked if obligations are not met.

Given the safeguards of the mid-point reviews and the desirability of long-term
establishment of quality habitat reserve sites and biological needs of the Covered Species, it
is appropriate to propose a 50-year term with opportunities to extend/renew as needed.

Response to Comment G2-15
The commentor requests subsequent environmental analysis for project-level actions. As
described on pages 4-10 through 4-12 of the Draft EIS/EIR, the City and Sutter County have
conducted extensive review under CEQA related to their respective approvals of Planned
Development. The EIS/EIR is intended to support the actions of the USFWS in approving
the NBHCP, issuing ITPs for incidental take of Covered Species associated with the Covered
Activities, and entering into an Implementation Agreement(s). Additionally, the EIS/EIR
provides environmental review for CDFG's (a responsible agency) issuance of incidental
take permits, issuance of take authorizations related to specific urban development
applications, and other Covered Activities, and for TNBC's activities related to the
conservation strategy in the NBHCP. Because the NBHCP includes conservation measures
and adaptive management strategies for the 22 Covered Species addressed in the NBHCP,
the EIS/EIR covers the environmental impacts associated with the implementation of these
measures and with the adaptive management provisions.

When it considers the next discretionary approval, the City or Sutter County, as may be
appropriate, will review a specific development application to determine if the development
proposal requires subsequent environmental review in accordance with CEQA (e.g., Pub.
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Resources Code 21166, 14 Cal. Code Regs. 15162). The USFWS will review activities
undertaken by TNBC or a permittee to determine whether the proposed activities constitute
a major federal action triggering further environmental review under NEPA. Similarly,
CDFG will consider whether future activities requiring CDFG discretionary approvals will
trigger subsequent environmental review in accordance with CEQA.

Response to Comment G2-16
With regard to "existing scientific evidence documenting the effectiveness of habitat
conservation planning and restoration in assuring species viability," Section 10 of the ESA
and its implementing regulations provide the authority and guidance for the NBHCP, and it
is beyond the scope of the analysis of both the NBHCP and EIR/EIS to justify the USFWS's
HCP program.
It is important to note that HCPs are works-in-progress. Because many ITPs are issued for
long-term planning efforts and have not yet expired, the USFWS believes that it is
premature to evaluate in general the effectiveness of HCPs in assuring species viability.
Although there have been a number of studies of HCPs, to the USFWS's knowledge, none to
date has specifically analyzed the effectiveness of the HCP planning process in assuring
species viability, or the effectiveness of habitat restoration for the species proposed to be
covered by the NBHCP.
If the commentor is referring to the effectiveness of this HCP, no specific examples of areas
of uncertainty are provided by the commentor that could help focus our response.
Nevertheless, the Applicants are committed to meeting the biological goals and objectives of
the NBHCP (as articulated in Section I.C) and believe that the NBHCP will be effective in
assuring species viability. In support of this, the NBHCP provides detailed sections that
address monitoring, surveys, and adaptive management (see Chapter VI of the NBHCPPlan Implementation).

The commentor is also referred to the responses to Comment Letters G3, 01, 02, 03, 04, I4,
and 15.

Response to Comment G2-17
An acronym list was inadvertently omitted from the Draft EIR/EIS, and has been added to
the beginning of this Final EIR/EIS. Primary canals and water bodies have been labeled on
the revised versions of Figure 2-4, which is the primary figure that illustrates canals and
drains in the Natomas Basin_ This change is included in Section 2.1 of the Final EIR/EIS.
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Letter G3-CDFG
Response to Comment G3-1
CDFG summarizes the two key regulatory processes relevant to the NBHCP process: take
authorization permits under the ESA and CESA. It is the Applicants' intent, in accordance
with CDFG direction, to seek Section 2081 Permit authorization. That is, the City will apply
for an amendment of its existing 2081 Permit, and Sutter County and TNBC will apply for
CDFG take authorization permits. This is described in Section 1.3.2 of the EIR/EIS.

Response to Comment G3-2
CDFG describes the context for its comments and states that it is acting both as a trustee
agency and a responsible agency under CEQA. This is consistent with CDFG's role as
described in Section 1.3.2 (p.1-11) of the Draft FIR/EIS and Section I.B.1.b (p. I-4) of the
Draft NBHCP. The Applicants understand that CDFG's comments are not intended to
substitute for future detailed review of permit applications that are submitted by future
Applicants not otherwise covered by the NBHCP.

Response to Comment G3-3
CDFG states that its issuance of management authorization to the City in 1997 remains
valid, and presents background information regarding its determination. The Applicants
agree with this interpretation. Please see Section I.G of the NBHCP and in Section 1.3.2 of
the EIR/EIS for a discussion of CDFG's review and authority throughout the NBHCP
process.

Response to Comment G3-4
The Applicants and Lead Agencies concur with CDFG's summary of the federal trial court
process, which states that CDFG "believes the revised NBHCP addresses the issues
identified by the court during the federal litigation" and "believes the revised NBHCP
improves upon the earlier version of the Plan."

Response to Comment G3-5
CDFG is referred to Responses to Comments 13-1 and 13-2 regarding the status of the Water
Agencies' participation in the NBHCP. The USFWS and the Land Use Agencies are not
aware of the current status of the Water Agencies' consultation process with CDFG.
Nonetheless, it is the Land Use Agencies' and USFWS' intent that the NBHCP may be relied
upon by the Water Agencies to seek incidental take authorizations from the Wildlife
Agencies, including CDFG, to the extent the NBHCP and associated technical analyses in
the EIS/EIR address the Water Agencies' Covered Activities. CDFG's comments are noted
acknowledging that the EIR/EIS contains a sufficient description and analysis of the
potential impacts associated with the Water Agencies' Covered Activities to satisfy the
requirements of NEPA and CEQA. The Water Agencies' HCP was not submitted to the
USFWS as a final application-see response to Comment Letter 13.
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Response to Comment G3-6
As CDFG is aware, the activity being authorized by a Section 10 permit or Section 2081
permit is incidental take, and not the underlying activities resulting in take. As such, Sutter
County, in conjunction with the City of Sacramento and USFWS have completed a
combined EIS/EIR for the NBHCP under NEPA and CEQA to evaluate the environmental
effects associated with issuance of incidental take authorizations. This EIS/EIR, in
conjunction with other pertinent environmental documents pertaining to the Planned
Development activities, is being submitted to CDFG in support of Sutter County's incidental
take permit application.

With respect to the authorized activities requiring incidental take authorizations, Sutter
County conducted appropriate CEQA analysis of its prior approvals of the Sutter County
Comprehensive General Plan Revision and South Sutter County Specific Plan. The General
Plan Revision and Specific Plan authorize the development activities that may occur with
Sutter County's Permit Area. Specifically, the County's General Plan Revision FIR
addressed the environmental effects of the Planned Development of up to 7,467 acres in the
Sutter County portion of the Natomas Basin. Sutter County certified the Final FIR for the
General Plan Revision on September 10, 1996, and adopted the General Plan Revision on
November 25,1996. No lawsuits challenging the adequacy of this FIR were filed;
consequently, the General Plan Revision Final FIR is conclusively deemed valid. The
findings of the Sutter County General Plan EIR are summarized in Appendix C of the
EIR/EIS and incorporated by reference into the EIS/EIR.
Sutter County intends to prepare specific plans and subsequent environmental review for
specific development proposals within its Permit Area. In this regard, as the Draft EIS/ EIR
states on page 4-11, Sutter County prepared a Specific Plan and completed a Final FIR for
the development of 3,500 acres within the 7,467 acres allowed by the General Plan Revision.
Prior to the release of the NBHCP EIS/EIR, Sutter County certified the South Sutter County
Final FIR. As CDFG notes in its comment letter, while a legal challenge to the Sutter County
Specific Plan has been filed, the analysis is presumed adequate unless successfully

challenged (Pub. Resources Code § 21167.3).

Response to Comment G3-7
CDFG correctly notes that TNBC is both the Plan Operator and a potential permittee, and
that it has certain obligations independent of its obligations implemented on behalf of the
Land Use Agency permittees. In this regard, TNBC is required to implement the NBHCP as
described in Chapter IV of the NBHCP and the take avoidance, minimization, and

mitigation measures for the Mitigation Lands described in Chapter V of the NBHCP.
As the Plan Operator for the NBHCP, TNBC performs an important function for the NBHCP
by establishing and overseeing a concerted program for acquiring, enhancing, and
managing Mitigation Lands in perpetuity on behalf of the permittees (see Draft NBHCP,
page IV-4). These obligations have been determined to be more appropriately implemented
by TNBC in its Mitigation Land acquisition and management functions than by the Land
Use Agencies.
The Implementation Agreement further defines the Land Use Agency permittees' and
TNBC's respective obligations. For example, Section 3.1 sets forth the obligations of the City
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and Sutter County including, among other obligations, the requirements to (1) limit total
development in the Basin (§ 3.1.1); (2) limit development within the Swainson's Hawk Zone
(§ 3.1.2); (3) comply with the NBHCP timing of Mitigation Land acquisitions; and (4) ensure
that Planned Development proponents implement all onsite take avoidance, minimization,
and mitigation measures described in Chapter V of the NBHCP. These responsibilities are
obligations of the Land Use Agency permittees and have not been delegated to TNBC.
As stated in Section 3.1.11 of the Implementation Agreement and the NBHCP, the City and
Sutter County have selected TNBC to serve as the Plan Operator and implement the
permittee's respective mitigation requirements, as well as their reporting and monitoring
obligations. Section 3.2 governs the obligations of TNBC in this capacity. For example,
among other obligations, Section 3.2 requires TNBC to: (1) serve as the Plan Operator and
acquire, locate, operate, manage, and maintain Mitigation Lands in accordance with the
NBHCP and the Implementation Agreement (§ 3.2.1); (2) accept mitigation fees from the
Land Use Agency permittees and use the fees to implement TNBC's obligations set forth in
§ 3.2.1; (3) implement specified management obligations on specific reserve sites; and
(4) conduct annual surveys in accordance with the NBHCP I§ 3.2.3(c)].
Notwithstanding TNBC's role as the Plan Operator, the Land Use Agency permittees have
not absolved, and legally may not absolve themselves of their ultimate responsibility to
implement and comply with the NBHCP. The NBHCP and accompanying Implementation
Agreement plainly state that in the event the Wildlife Agencies determine TNBC has
violated the terms of the NBHCP, the permits, or the Implementation Agreement, the
violation is considered a failure by the City and Sutter County to implement their respective
obligations of the Operating Conservation Program. Moreover, the City and Sutter County
acknowledge that they are obligated under their permits to fully implement the NBHCP,
including funding of each of the obligations assigned to TNBC as the Plan Operator. That is,
a failure of the City or Sutter County to fund fully TNBC's obligations under the plan could
compromise the plan's effectiveness and trigger a reevaluation of the plan and permits and
potentially result in suspension or revocation of the permits (IA, §§ 3.1.11, 6.6).
The Implementation Agreement also acknowledges that a violation by TNBC of its permit
obligations is considered a failure by the City and Sutter County to implement their
obligations of the NBHCP Operating Conservation Program. If such a violation occurs and
the City and/or Sutter County remedies the violation, the permit may not be revoked or
suspended unless USFWS or CDFG determines that continuation of the permits would
appreciably reduce the likelihood of the survival and recovery of a covered species in the
wild (IA, § 7.6.5). Thus, the City and Sutter County remain responsible for their obligations,
as well as TNBC's obligations, under the NBHCP.

Response to Comment G3-8
CDFG commends the Draft NBHCP for designating a Swainson's Hawk Zone and suggests
that all upland reserves be acquired in the Swainson's Hawk Zone or within 1 mile of this
zone. CDFG also acknowledges that the NBHCP discusses the difficulties of designating
specific reserves sites.
In response, the NBHCP gives priority to acquisition of upland habitat that best meets the
needs of the Swainson's hawk. Pages IV-25 and IV-26 of the Draft NBHCP state:
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Generally, priority for acquiring upland habitat is as follows (in descending
priority order): (1) sites located within the Swainson's Hawk Zone; (2) sites
that, in the judgment of TNBC and the Technical Advisory Committee,
would provide specific, important benefits to other upland-associated
covered species (e.g., tricolored blackbird nesting colonies); (3) sites
supporting Swainson's hawk nests or foraging habitat outside the Swainson's
Hawk Zone; (4) sites that would provide a good potential for enhancement of
upland habitat values; and (5) any other site that would result in a benefit to
any upland covered species.
The acquisition criteria, therefore, encourage acquisition within the Swainson's Hawk Zone
or in other areas which specifically would benefit the Swainson's hawk. In particular, criteria
3 gives priority to sites with hawk nests and foraging habitat outside of the Swainson's Hawk
Zone, which could include areas within 1 mile of the Swainson's Hawk Zone that provide
supportive nesting and foraging habitat characteristics. Thus, we believe that the existing
criteria for uplands habitat is consistent with CDFG's concepts, but does not limit upland
acquisitions exclusively to the Swainson's Hawk Zone and 1 mile of the zone.

The Applicants believe that exclusively limiting the upland reserve acquisitions to within
I mile of the Swainson's Hawk Zone would be counterproductive to the NBHCP's
biological goals and objectives for a number of reasons. Foremost among these is the
inconsistent distribution of suitable upland habitat within 1 mile of the Swainson's Hawk
Zone. For example, within the City's Permit Area, substantial urban development already
has occurred along the 1-5 corridor within a 1-mile distance from the Swainson's Hawk
Zone. Thus, limiting acquisitions to this area would result in the acquisition of smaller,
non-contiguous parcels located within the City's Permit Area or in proximity to existing
urban development. Both of these results would be inconsistent with the NBHCP's reserve
acquisition criteria and would not ensure the acquisition of upland reserve sites that would
meet the NBHCP's biological goals and objectives.
Similarly, in the County of Sacramento, the Sacramento International Airport occupies much
of the Sacramento County area located within 1 mile of the Swainson's Hawk Zone. In this
area, the County of Sacramento owns substantial lands for the airport footprint and buffer
zone. In the past, Sacramento County has not been interested in the sale of any of these
lands for reserves because Sacramento County must control these lands for aviation safety.
Given this, the likelihood of acquisition of reserves in this area is remote and would,
therefore, constrain the lands in which the TNBC could acquire uplands if the CDFGrecommended limitation on upland acquisitions were imposed. A large amount of airport
lands are "buffer lands" designed to protect the airport and flight footprint from
encroachment by urban development or other incompatible uses. Thus, some amount of this
land is anticipated to be retained in open space by Sacramento County, but may not be
available to TNBC for purposes of reserve management, in part, because of the Wildlife
Hazards Management Plan adopted by Sacramento County to reduce bird strikes.

In Sutter County, lands within 1 mile of the Swainson's Hawk Zone are predominantly used
for rice production, and they have known occurrences of the giant garter snake (See Figure
12 of the NBHCP). The NBHCP would not prohibit reserve sites in this area. In fact, TNBC
has substantial holdings in this area. These sites, however, are not exclusively upland; they
provide a "mosaic" of habitat (uplands, lowlands, and rice) to accommodate the needs of
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species known to occur in the area. For example, the existing Bennett South Reserve, within
1 mile of the Sacramento River, includes 29.05 acres of native grass and selected tree
planting as part of the habitat types of this reserve. This reserve has been carefully planned
to minimize impacts to species currently using the area, and to make selective
enhancements to habitat for the Covered Species, including the hawk. Additionally, lands
within 2 miles of the Sacramento River in Sutter County (and outside of the Swainson's
Hawk Zone) are largely within the Sutter County Permit Area. This is depicted on the
attached figure. Within this Permit Areas, the NBHCP seeks to limit reserve acquisitions to
avoid conflicts between urban and reserve uses. It also is important to note that there are no
nest site occurrences within the Sutter County Permit Area (see Figure 13 of the NBHCP).
Secondly, the NBHCP seeks both to preserve existing habitat in the Swainson's Hawk Zone
to the maximum extent possible, and also create new nesting and foraging areas in the Basin
overall. For example, the NBHCP includes substantial provisions to introduce new nesting
trees in upland reserves to ensure that, over time, adequate nesting trees in the Basin are
located with upland foraging habitat. Understandably, the existing nest trees along the
Sacramento River are older, mature nest trees. During the 50-year period, the NBHCP seeks
to ensure new nest trees are available as these existing relatively "even-aged" trees decline
or die.

Additionally, the NBHCP system of reserves is designed to achieve maximum integration
between upland and wetland areas in order to provide the highest value and most
productive habitat for the Covered Species. The upland edges of marsh areas for example,
are included as cover and foraging areas for a number of the Covered Species. Specific to the
Swainson's hawk, it is important to note that many of the reserves include upland areas
adjacent to water or marshlands. By including upland components of the managed marsh
reserve sites, additional foraging area is created, and prey abundance increased. For
example, pages V-19 and V-20 of the Draft NBHCP notes that:
In the Central Valley, meadow mice and insects make up a significant portion
of the Swainson's hawk's diet. In the management of nearby similarly
designed preserves (e.g., Beach Lake Mitigation Bank, Stones Lakes National
Wildlife Refuge), the increased availability of water in previously dry
grasslands has increased Microtus (meadow mice) abundance (Caltrans,
1991). This would be expected given the biological requirement of Microh7s
for green food. This species has been found to increase its reproductive rate
nearly ten-fold in the presence of persistent green food over dry grasses
(Batzli, 1986; Bowen, 1987; Gill, 1976). Those green plant species generally
preferred by Microtus (bent grass, chickweed, bedstraw, sorrel, plantain and
bromus) are tolerant of limited inundation and will do well in a seasonally
wetland environment, as well as those ruderal habitats associated with
agricultural and water conveyance systems (Ostfeld and Klosterman, 1986).

TNBC already has acquired several reserves for a total of 1,237 acres within 1 mile of the
Swainson's Hawk Zone or within the Swainson's Hawk Zone. These include: Lucich North
(Sutter County, 267.9 acres); Lucich South (Sutter County, 351.9 acres); Bennett North (Sutter
County, 226.7 acres); Bennet South (Sutter County, 132.5 acres); Souza and Natomas Farms
(Sacramento County, 141 contiguous acres); Cummings (Sacramento County, 66.8 acres);
and Alleghany (Sacramento County, 50.2 acres). In accordance with our reserve acquisition
SACI161795I031o60002(LETTERS.DOC)
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policies, these clusters of reserves contribute to the framework for securing future
acquisitions that would be consolidated to meet the 400-acre minimum reserve policies.
If the Plan Operator were unable to acquire Swainson's hawk mitigation land beyond 1 mile
of the Swainson's Hawk Zone, then the non-riparian nesting sites essentially could become
abandoned. For example, TNBC evaluated a Swainson's hawk nest site (NB-14 from the
2002 Swainson's Hawk Monitoring Report), a highly productive Swainson's hawk nest site
of long standing in the Natomas Basin. This nest site ultimately could be isolated if the
upland reserves were to be located only within the Swainson's Hawk Zone or within 1 mile
of the Swainson's Hawk Zone. Similarly, nest sites NB-12 and NB-13 could become isolated
with such a reserve acquisition approach. Moreover, CDFG representatives have
documented hawk foraging in these areas, which also could be affected.

Under the reserve acquisition approach recommended by CDFG, the Plan Operator would
be unable to expand Swainson's hawk habitat. The Plan Operator's current Mitigation Land
acquisition strategy is designed to ensure that the above-noted nests are supported by
foraging area, and to provide sufficient area for additional foraging and nesting sites. In this
regard, TNBC already expended considerable funds acquiring land consistent with this
approach, including maintaining and enhancing interior foraging areas (e.g., irrigated
pasture, planting ideal Swainson's hawk foraging ground cover), planting of perching and
nesting trees in restoration and enhancement construction projects, and land acquisition.

Response to Comment G3-9
CDFG is concerned that impacts, including temporal impacts, to Mitigation Lands from
trade-out or relocation should be fully mitigated. CDFG suggests that the NBHCP include
a requirement that: (1) an equal amount of reserve lands be acquired; (2) restoration and
maintenance of reserve lands be comparable to the former reserve, including compensation
for temporal effects; and (3) the former reserve be maintained until the new reserve is fully
established.
In response, the Applicants have amended the NBHCP to include new sections in Chapter IV,
Conservation Plan. (See the attachment to the Final NBHCP for specific text changes.)
CDFG suggests that if an existing reserve is relocated as part of the 17,500 acres of Planned
Development, then the habitat mitigation fees should also be paid. It is important to note
that Section IV.C.2 (p. IV-11 of the Draft NBHCP) regarding reserve acquisition guidelines
limits TNBC's ability to purchase Mitigation Lands within the Permit Areas comprising
17,500 acres of Planned Development for the express purpose of limiting conflicts between
urban uses and habitat uses. Therefore, it is a very remote possibility that TNBC would be
purchasing and selling lands within the 17,500-acre area. Compliance with the habitat
mitigation requirement is applied to all Land Use Agency permittees within the 17,500-acre
area. Therefore, even if a reserve is sold and subsequently developed within the 17,500-acre
area, the developer would be required to comply with the habitat mitigation requirements
of the NBHCP.

CDFG is concerned that if an existing reserve is sold and developed beyond the authorized
17,500 acres, independent authorization must be granted by CDFG in accordance with
CESA. Regarding development beyond the 17,500 acres, Section I.B.2 (pp. 1-5 through 1-7 of
the Draft NBHCP) specifically limits the applicability of the ITP to the specified acreage of
20

NATOMASBASIN HER
FINAL EIWEIS

SACI761795N37060002(LETTERS.DOC)

LEGEND

E
e
Grassland
Norwice crops
Oak groves
Orchard
Other
Pasture
Ponds and Seasonally
Wet Areas

Sacramento River
Project Arm
^ Svrainson's Hawk Zone-7 Mile
^ Additional I-Mlle Buffer
Airport Buffer Lands
,;... Industrial - Commercial Reserve
Sacramento City Annex
Metro Air Park
^^jj HCP Fee Status - Exempt

LETTER G3-CDFG

covered by the permittees that comprise the 17,500 acres. This is further reinforced in
Section 3.1 -1 (Limitation on Total Development in Natomas Basin and Individual Permit
Areas) of the Implementation Agreement. Further, Section VI.L.3.b (p. V1-41 of the Draft
NBHCP) regarding amendments to the NBHCP specifically states that any increase beyond
the 17,500 acres constitutes an amendment to the NBHCP and an amendment to the federal
Section 10 and state Section 2081 permits. Section VI.L.3.d (p V1-42 of the Draft NBHCP)
requires all amendments to the Section 2081 permits to be processed in accordance with CESA
regulations. Thus, any development beyond the 17,500 acres or the Permit Areas would
constitute an amendment and be subject to additional analysis, appropriate mitigation and
would be a separate discretionary decision under the ESA and CESA. The commentor is also
referred to Master Response 4 (Cumulative Impacts).

Response to Comment G3-10
CDFG summarizes numerous citations related to the preference of the giant garter snake for
managed marsh habitat, and questions why the reserve system is set up for 50 percent rice
reserves and only 25 percent managed marsh.
The purpose of the NBHCP is to mitigate the impacts of Planned Development.
Section II.C.2.c (p II-11 of the Draft NBHCP) notes that native marsh habitat is nearly
non-existent in the Natomas Basin. This is confirmed in the Biological Resources Technical
Memo (Table 5-1; Appendix H of the NBHCP) and the EIR/EIS (Table 4-8), which show the
changes in potential habitat for giant garter snakes. Based on the GIS mapping system of
habitat for giant garter snakes, only 96 acres of wet areas remain in the Basin, of which 21
acres would be affected by Planned Development. To mitigate for this loss of 21 acres, the
NBHCP proposes to create 2,187.5 acres of managed marsh, which is a substantial increase
in habitat for this species (see Draft NBHCP, pages VII-4 through VII-11).
Similarly, related to impacts, Planned Development would result in a greater effect on rice
habitat (8,087 acres as shown in Table VII-2 on p. VII-5 of the Draft NBHCP), which is also
known to support the giant garter snake. The snake has adapted to, and uses the landscape
of rice fields in the Natomas Basin for habitat. Section II.C.2.c (p. II-11 of the Draft NBHCP),
for instance, states that:
Giant garter snakes are known to utilize rice fields for some of their habitat
needs (Brode and Hansen, 1992), along with associated features of the
Natomas Basin rice growing landscape, including the canals, ditches, and
drains of the Basin's water conveyance systems, the higher ground of levees
and railroad embankments, and sloughs and marshes. Gravid female garter
snakes, for example, have been observed to utilize maturing rice fields and to
remain in the rice fields to feed after parturition; neonate garter snakes have
also been observed feeding in rice fields (Hansen, 1992). In studies conducted
by the USGS. Biological Resources Division (BRD), 50 percent of radiotelemetered giant garter snakes have been observed in rice fields, especially
along the edges of the fields, and when the rice plants are high enough to
provide sufficient cover (Wylie, 2000).
In reference to the comment that the NBHCP concludes that an all-marsh alternative is not
"biologically optimal," this statement does not conflict with other statements in the NBHCP
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regarding the benefits of managed marsh to the giant garter snake. The phrase "biologically
optimal" refers to the goals and objectives of the NBHCP. The NBHCP (Section I.C) states
that the overall biological goal of implementing the NBHCP is to "establish and manage in
perpetuity a biologically sound and interconnected habitat reserve system that mitigates
impacts on covered species resulting from Covered Activities and provides for existing, and
new viable populations of covered species." Because the NBHCP has been developed to
address the needs of 22 covered species (not only the giant garter snake), that allocation of
reserve lands has been designed to effect this comprehensive biological goal. Thus, the
NBHCP seeks to preserve portions of the rice landscape that currently support the giant
garter snake, and also to make a substantial addition to the amount and quality of managed
marsh in the Basin. The NBHCP further includes in the adaptive management practices
procedures for assessing whether or not the percentage of managed marsh should be
increased to benefit the species.

Response to Comment G3-11
In this comment, the CDFG raises several issues related to connectivity. The responses are
organized as follows:
•
•
•

Comments Regarding Water Agencies' Role in Connectivity
Conservation Easements Related to Canal Connectivity
Conservation Easements Related to Conservation Strategy

Comments Regarding Water Agencies' Role in Connectivity
The commentor notes concern over the participation of the Water Agencies in the NBHCP,
and questions the ability to maintain connectivity if the Water Agencies do not participate in
the NBHCP. The Lead Agencies and the Applicants do not agree that the there is conflicting
information about the Water Agencies' past and future participation in the NBHCP. The
Water Agencies have decided not to file an application for an ITP relevant to their proposed
Covered Activities (as presented in the NBHCP and analyzed in the EIR/EIS). As discussed
in Section 1.2.1 of the EIR/EIS, the Water Agencies removed themselves from the NBHCP
planning process in March 2002 based on the fact that coverage for pesticides would not be
granted by the USFWS.
It is important to note that the NBHCP does not cover canal closures or any other form of
alteration to existing ditches or canals in the Water Agencies' Covered Activities. If the
Water Agencies choose at some future date to seek coverage for their activities under the
NBHCP, the Water Agencies still could choose to seek separate take authorizations for canal
closures or other ditch and canal modifications. While the Draft NBHCP provides
guidelines for Water Agencies' canal maintenance, implementation of the canal maintenance
guidelines is not required to ensure the success of the NBHCP Operating Conservation
Program. Section V.C of the NBHCP identifies the measures the Water Agencies would
implement to avoid, minimize, and mitigate take of Covered Species. Pursuant to this
section, the Water Agencies are limited to major ditch maintenance, including excavation,
desilting, and/or re-sloping of channels, to not more than 10 percent per year of the total
ditches under each Water Agency's jurisdiction. This limitation is consistent with historic
practices of the Water Agencies and does not represent a substantial change in channel
management practices.
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As discussed in Appendix H of the NBHCP (pages 5-10 to 5-11), the Water Agencies have
identified those key drainage canals that are most likely to be retained regardless of urban
development. As shown on Figure 17 of the NBHCP, various types of drainage and
irrigation channels exist within the Natomas Basin. Channels designated as "most likely to
remain during permit term" are major flood control channels that will be required
regardless of the extent and location of development. Channels designated as "water
delivery system" and "water drainage system" will be required to serve either the existing
agricultural uses or potential future urban uses. As such, implementation of the NBHCP is
not anticipated to substantially affect the operation of these major drainage channels.
In determining the scope of analysis to be conducted within the EIR/EIS, consideration was
given to the likelihood of a canal closing. Closing of minor irrigation and drainage canals
within the Permit Areas of the City and Sutter County would be likely to accommodate
planned development because the canals are in the way of development. The system of
canals and ditches located outside the City and Sutter County Permit Areas, however, are
most critical to reserve connectivity because the Mitigation Land reserves are located almost
exclusively outside the City and Sutter County Permit Areas. Closing of the canals that are
located outside the City and Sutter County Permit Areas and that are most critical in
maintaining connectivity among Mitigation Lands is not anticipated to occur because these
channels will be required for drainage and irrigation purposes and because there is no
identified benefit that would promote the closure of such canals. There is no known benefit
to planned development, agricultural interests, private property owners, or the Water
Agencies from closure of canals outside the Permit Areas. Further, there is no indication at
this time that the Water Agencies intend to close these canals located outside of the Permit
Areas. Nonetheless, the NBHCP contemplates changes in water delivery as "changed
circumstances" (see NBHCP, pages VI-35 to VI-36).
Finally, as noted above, the NBHCP would not authorize the Water Agencies to dewater
and/or close ditches and channels should the Water Agencies choose to participate in the
NBHCP. Regardless of the Water Agencies' participation within the NBHCP, the Water
Agencies would likely be required to address the impacts of canal closure under a CEQA
and/or NEPA analysis, and would likely be required to secure permits from the USFWS
(under the ESA) and the USACE for features determined to be subject to Clean Water Act
jurisdiction. Moreover, to the extent any alterations are proposed to the bed, bank, or channel
of any stream or take of state-listed species would occur, the Water Agencies also would be
required to comply with CESA and the Fish and Game Code provisions regarding streambed
alterations. Any canal closure impacts to either species in general or on the viability of the
Mitigation Lands would be analyzed and mitigated through the environmental review
process and consultations as CDFG acknowledges in its comment letter.
In consideration of the fact that: (1) under the NBHCP, the Water Agencies would not
considerably alter their channel management practices; (2) the identification by the Water
Agencies of the canals most likely to remain; and (3) the lack of any indication that the
Water Agencies intend to close the canals located outside of the Permit Areas, canals and
ditches would remain in areas continuing to be in agricultural production. Because snakes
readily and routinely use canals and ditches in the Natomas Basin (Wylie and Cassaza,
2000), the canal and drainage systems would provide for movement of snakes among the
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Mitigation Lands, thereby minimizing the potential occurrence of adverse effects resulting
from small and isolated populations.

Conservation Easements Related to Canal Connectivity
CDFG has requested that the NBHCP consider four mitigation measures to ensure canal
connectivity. CDFG states that it is likely that compliance with two of the four
recommended measures will be required as part of any Section 2081 permit issued under
CESA that relies on the NBHCP. The following response addresses each specific
recommendation proposed by CDFG, as related to the provision of canal connectivity.
CDFG requests that it be designated as third-party beneficiary on all conservation
easements held by the plan operator for reserve lands to maintain canal connectivity.
Designating CDFG as a third-party beneficiary on a TNBC conservation easement would
not be effective in ensuring canal connectivity because TNBC would not be the holder of
any conservation easements over canals owned by RD 1000 or Natomas Mutual in easement
or fee title. In many instances, a private property owner owns fees title to the property
underlying the canal and RD 1000, or Natomas Mutual own easements over the canal. In
other instances, RD 1000 or Natomas Mutual owns the canal in fee title. Moreover, neither
RD 1000 or Natomas Mutual has agreed to convey the canals or easements over the canals to
TNBC, whether or not such canals or ditches are located on the Mitigation Lands. Even if
the CDFG were designated as a third-party beneficiary of an easement over the Mitigation
Lands (see discussion below), unless these canals are located on the Mitigation Lands,
CDFG may have limited enforcement rights to preclude the Water Agencies from removing
the canals if the canals themselves are not subject to the easement. While the holder of a
conservation easement may seek injunctive relief or be entitled to monetary damages in the
event of an actual or threatened injury to or impairment of a conservation easement, an
easement holder (or third-party beneficiary) would not have the right to enforce the
easement against another property owner or easement holder not subject to the same
easement (Cal. Civ. Code § 815.7). Thus, it is unclear how CDFG's designation as a
third-party beneficiary would ensure canal connectivity. The easement holder, however,
potentially could have a right to enforce the continued delivery of water as a

landowner/ shareholder in the water district, and thus ensure that Natomas Mutual or
RD 1000, as may be appropriate, would continue to deliver the entitled water supply.
CDFG also requests that it be granted a conservation easement on all Mitigation Lands held
by the Plan Operator in fee title to guarantee canal connectivity. For the reasons explained
above, we also dd not believe it is necessary for CDFG to be the easement holder of
conservation easements on TNBC reserve sites for purposes of maintaining canal
connectivity. Where TNBC owns the Mitigation Lands in fee title and canals are present on
the reserve, TNBC may retain certain rights as the property owner related to its real
property interest in the land underlying the canals. As such, TNBC may be able to prevent
RD 1000 or Natomas Mutual, as may be appropriate, from removing or otherwise
obstructing any canals located on the Mitigation Lands. This right (if any), however, would
not necessarily extend to canals or ditches located off of the reserves. (Notwithstanding this
uncertainty, TNBC may be able to enforce its rights to water as a landowner.) For the
reasons described above, designating CDFG as the easement holder would not be effective
in ensuring canal connectivity.
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CDFG requests that the NBHCP acknowledge that: (1) any discretionary canal modification
by the Water Agencies, including dewatering, will result in significant impacts subject to
CEQA; and (2) canal modification and dewatering of canals that provide biological
connectivity to habitat reserves will require compliance with CEQA and other pertinent
provisions of the Fish and Game Code. Items 3 and 4 in CDFG's comment letter have been
incorporated into the fourth and fifth paragraphs of Section IV.C.1.d of the NBHCP. See the
attachment to the Final NBHCP for specific text changes.

Conservation Easements Related to Conservation Strategy
CDFG has suggested that the Applicants also consider the recommended mitigation
measures addressed above as they may relate to the overall NBHCP conservation strategy.
As CDFG is aware, the NBHCP is intended to provide flexibility for TNBC to acquire
replacement reserve sites if, after it has acquired a reserve site (i.e., trade-out), either: (1) the
reserve fails to function in accordance with the NBHCP requirements; (2) development
occurs adjacent to the reserve and compromises the success of the reserve; (3) another public
agency (other than the Land Use Agency permittees) acquires the reserve for a different
purpose; or (4) acquisition of a replacement reserve would enable TNBC to acquire more
Mitigation Lands with less of an expenditure of resources. The NBHCP intends to limit the
trade-out provisions so that Mitigation Lands acquired and contemplated for sale or trade
for the purpose of improving biological value of the habitat would not be the target of
restoration and enhancement spending. These prospective trade-out lands would remain in
the 50 percent allocation for rice fields or a portion of the 25 percent portion in upland
reserves. Moreover, this process would be subject to Technical Advisory Committee (TAC)
and/or CDFG and USFWS approval.
To address the concern that TNBC may trade out reserve sites as Mitigation Lands, CDFG
requests that it be designated as third-party beneficiary on all conservation easements held
by the Plan Operator. We understand that CDFG is particularly concerned with the
NBHCP's provisions enabling TNBC to trade out acquired reserve sites for new reserve
sites. CDFG has suggested that the trade out provisions may be inconsistent with the
perpetual nature of conservation easements. While a conservation easement is perpetual in
nature, neither the Civil Code provisions governing conservation easements nor case law
indicate that an easement holder is precluded from quitclaiming its interests in the
conservation easement. Furthermore, as a matter of real property law, other real property
interests that are perpetual can be terminated by mutual agreement of the parties. Since a
conservation easement is a real property interest, as a matter of real property law, it is
possible to terminate a conservation easement by mutual agreement of the grantor and
easement holder. We also believe that providing TNBC with flexibility to acquire
replacement reserves to improve habitat quality within the Basin is consistent with the
NBHCP biological goals and objectives, and is in the best interest of all of the NBHCP
participants.

Pursuant to California Civil Code Section 815.3.a, TNBC, the Plan Operator, would serve as
the holder of the conservation easement if it chooses not to acquire fee title to a reserve site.
In accordance with the NBHCP, the Implementation Agreement, and ITPs, TNBC would be
required to implement any and all of its obligations related management of the Mitigation
Lands, whether or not it chooses to acquire the reserve in fee or easement. If TNBC fails to
abide by the terms of the NBHCP, the Implementation Agreement, and the ITPs, the
S4C/1617951031060002(LETTERS.DOC)
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Wildlife Agencies have the authority to suspend or revoke the permits. Specifically, CDFG
retains the right to suspend or revoke the Section 2081 permit (IA, § 7.62).
As further explained in the Response to Comment G3-7, above, the NBHCP and
accompanying Implementation Agreement plainly state that if the Wildlife Agencies
determine TNBC has violated the terms of the NBHCP, the ITPs, or the Implementation
Agreement, the violation is considered a failure by the City and Sutter County to implement
their respective obligations of the Operating Conservation Program (IA, §§ 3.1.11, 6.6). If
such a violation were to occur and the City and/or Sutter County were to remedy the
violation (e.g., by replacing the Plan Operator, rectifying the violation, itself, etc.), the
Section 2081 and/or Section 10(a)(1)(B) permits may not be revoked or suspended, unless
USFWS or CDFG determines that continuation of the permits would appreciably reduce the
likelihood of the survival and recovery of a covered species in the wild (IA, § 7.6.5). Thus,
the NBHCP, the Implementation Agreement, and ITPs provide CDFG with authority to
enforce the terms of the NBHCP with respect to all of the permittees where an issue arises
regarding TNBC's management of the Mitigation Lands.
The permittees have added text to Section IV.C.2.c of the NBHCP clarifying that where the
Plan Operator acquires conservation easements on Mitigation Lands, CDFG and/or USFWS
shall be designated as a third-party beneficiary of the easement.
CDFG also requests that it be granted a conservation easement on all Mitigation Lands held
by the Plan Operator in fee title. Where TNBC acquires fee title in a reserve, TNBC also does
not hold a conservation easement. That is, TNBC performs its obligations under the
NBHCP, notwithstanding the nature of its interest (either easement or fee title) in the
reserve. Moreover, TNBC is required to comply with the terms of the Section 2081 permit,
whether the Mitigation Lands are owned by TNBC in fee or easement. Consequently, we do
not believe it is necessary that CDFG hold title to the conservation easement in such
instances because it retains the right to enforce TNBC's obligations under the NBHCP,
Implementation Agreement, and Section 2081 permit related to the management of the
Mitigation Lands.
Moreover, designating CDFG as a conservation easement holder or third-party beneficiary
of land already subject to TNBC management is considered infeasible in the near-term
because TNBC requires certain flexibility in the acquisition of the Mitigation Lands to
maximize the amount of land that may be purchased with the available land acquisition
funds. As land prices increase, TNBC continues to look for ways to keep its acquisition costs
down to minimize the need for frequent adjustments in the mitigation fee. One mechanism
TNBC may rely on to achieve this goal is the trade-out provision. Thus, if TNBC is unable to
trade a poorly functioning reserve site for a higher-quality reserve site, TNBC may need to
seek an increase in the mitigation fee to fund the cost of acquiring a more expensive reserve
to supplement the poorly functioning reserve site. This approach likely would not
effectively achieve the NBHCP's biological goals and objectives. Also, efforts have been
made to encourage TNBC to consolidate the reserves, and this consolidation will be difficult
to achieve if the Plan Operator is unable to freely trade land. If a conservation easement also
were required on lands under TNBC ownership, the additional limitations imposed by the
easement would delay acquisition and create extra approval layers which could discourage
property owners from conveying their land to TNBC, and impact TNBC's ability to meet its
acquisition timeframes.
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Nonetheless, the Applicants and Wildlife Agencies concur that ensuring management of
Mitigation Lands in perpetuity is an important aspect of the NBHCP conservation strategy.
Consequently, text is added to Section IV.C.2.c of the NBHCP clarifying that conservation
easements will be secured on all Mitigation Lands acquired in fee title by the Plan Operator
after the Plan Operator has confirmed: (1) the final location of each of the reserves; and

(2) management and/or restoration and enhancement measures are being implemented
on the final reserve site (see the Final NBHCP). Notwithstanding the foregoing, all such
conservation easements on the Mitigation Lands shall be secured prior to expiration of the
NBHCP and the permits.
As stated above, the text of the NBHCP has been revised to acknowledge that: (1) any
discretionary canal modification by the Water Agencies, including dewatering, will result in
significant impacts subject to CEQA; and (2) canal modification and dewatering of canals
that provide biological connectivity to habitat reserves will require compliance with CEQA
and other pertinent provisions of the Fish and Game Code.

Response to Comment G3-12
CDFG states that reducing habitat fragmentation through compact development is a key
conservation goal of the NBHCP. As a point of clarification, this is not a stated goal of the
NBHCP, insofar as the NBHCP is not a land use document. Compact development,
however, is a goal of the Land Use Agencies in preparation of the general plans and
community plans previously adopted for the Natomas Basin. These planning documents
relevant to the Planned Development are discussed in Section 4.1.3 of the EIR/EIS relevant
to the disclosure of the previously evaluated effects of the Planned Development (see
Appendix C of the EIR/EIS).

The NBHCP does, however, promote compact and consolidated development by virtue of
the limited Permit Areas within which Planned Development may occur. As noted by the
commentor, the Sutter County Permit Area contains approximately 1,100 acres more in land
than may be developed under the NBHCP. Similarly, the City of Sacramento has limited
development to 8,050 contiguous acres pursuant to the adopted North Natomas
Community Plan. The North Natomas Community Plan contains substantial policies
regarding compact development (see Response to Comment G2-2 regarding compact
development and smart growth). These policies are further reflected in the City's zoning
and development policies applicable to the North and South Natomas Community Plan
areas.
Although no specific policy in either the Sutter County General Plan or the South Sutter
County Specific Plan requires compact and contiguous growth, the natural progression of
development relies upon extending existing infrastructure. Future development within the
Sutter County Industrial/ Commercial Reserve will be authorized through Specific Plans
that will build upon the approved South Sutter Specific Plan. Infrastructure will be extended
in a compact and consolidated manner both for purposes of orderly land planning and for
the financial benefits of minimizing infrastructure costs.

Planning efforts to designate future phases of development in the Industrial/ Commercial
Reserve will be subject to review under CEQA, and CDFG would be afforded the
opportunity to comment on whether development is planned in a compact form. Finally, the
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Sutter County Mid-Point Review allows the opportunity to determine whether compact and
consolidated development is occurring, and provides an opportunity to require measures to
consolidate development if required.
Following adoption of the NBHCP and issuance of ITPs, Sutter County also has committed
in the NBHCP and IA to initiating a general plan amendment to remove the land within the
Swainson's Hawk Zone (1,015 acres) from the Industrial/ Commercial Reserve and
designate such land for agricultural uses.

Response to Comment G3-13
Section IV.C.1.e of the NBHCP authorizes TNBC, with the approval of the NBHCP TAC, to
acquire Mitigation Lands that are less than 400 acres. This flexibility is included to allow
TNBC to preserve smaller areas of special biological significance. Unique habitat areas,
possibly supporting active Swainson's hawk nest trees or dense populations of giant garter
snake, may become available to TNBC. Acquisition of such sites represent unique
opportunities that TNBC may pursue if the Wildlife Agencies determine that such an
acquisition is appropriate based on the biological value of the acquisition under
consideration. In addition to acquisition of unique Swainson's hawk or giant garter snake
sites, TNBC may also propose to acquire sites less than 400 acres to protect habitat for other
covered species, including plant and invertebrate species, or to maintain or restore key
canals or waterways that provide connectivity between Mitigation Lands.
The final portion of the comment states that reserves smaller than 400 acres should not serve
as habitat for Swainson's hawk and giant garter snake. However, this is not consistent with
the NBHCP Operating Conservation Program in that such small reserves would also serve
as Swainson's hawk and/or giant garter snake habitat.
In response to the commentor's concern over minimum reserve size, the NBHCP has been
revised to clearly specify that permanent reserves smaller than 400 acres may only be
approved subject to Wildlife Agency approval (see Section IV.C.1.e of the NBHCP).

Response to Comment G3-14
Section IV.C.1.e of the NBHCP establishes the requirement to meet minimum habitat
reserve sizes. TNBC will monitor progress in meeting these requirements through the
annual reporting process. Sections VLI and VI.J of the NBHCP specify the requirements for
both an Overall Mid-Point Program Review and Independent Mid-Point Reviews for both
of the Land Use Agency permittees. The NBHCP Review Board, a group comprising the
affected permittees, TNBC, CDFG, and USFWS representatives, will conduct the Mid-Point
Reviews. CDFG and USFWS will make the findings as to whether the NBHCP is functioning
properly or whether corrective measures to the NBHCP are required. Each of these three
Mid-Point Reviews provides the Wildlife Agencies the opportunity to apply corrective
measures if they determine that adequate progress has not been made toward meeting the
400-acre and the 2,500-acre reserve size obligations.

Response to Comment G3-15
In accordance with CDFG's request, a matrix of the NBHCP mitigation measures will be
included in the application for the Section 2081 permits.
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Response to Comment G3-16
CDFG suggests that elements of information regarding the Swainson's hawk mitigation
program included in the City's November 20, 2002 letter to CDFG also be included in the
NBHCP. CDFG further requests information regarding the estimated 1,500 acres of upland
edges to managed marshlands. CDFG further requests further information as to why
mitigation similar to MAP HCP is not included for the Swainson's hawk.
The November 20, 2002 letter from the City to CDFG is attached as Appendix J of the Final
EIR/EIS. In addition, the table of mitigation acreage included in the letter will be added to
Chapter VII of the NBHCP. See the attachment to the Final NBHCP for specific text changes.
Regarding detailed management practices for rice fields and the upland edges of managed
marsh fields, Section V.B.4.b of the NBHCP (pp. V-18 through V-22 of the Draft NBHCP)
includes a comprehensive list of measures to be employed by TNBC to support the
Swainson's hawk. Specific to management of upland portions of managed marsh reserves
and rice fields, Section V.B.4.b provides specific guidance for management of these areas to
benefit the hawk. Section V.B.4.b of the NBHCP, specifically Sections 3 and 4, state:
(3) For rice fields operated by TNBC, best management practices to increase
habitat for Swainson's hawk shall be incorporated. This includes allowing at
least 10 percent of rice fields to fallow each year as well as allowing foraging
before and after rice flooding. It is estimated that during the time hawks are
present in the Basin, drained or flooded rice fields provide foraging habitat
for an average of 2 months every year. Additionally, it is expected, that
wildlife friendly agricultural practices (organic farming, providing crop
residual for rodent production, similar to those used at the nearby Cosumnes
River Preserve), will greatly increase the habitat value of ricelands to the
hawk and other covered species.
(4) Where possible develop or restore upland components of wetland reserves
such that upland covered species, including the Swainson's hawk also benefit
from the habitat. Thus, wetland reserves, along with the upland reserves
described above, will help offset habitat losses affecting the Swainson's hawk
within the NBHCP Plan Area. Also, the upland component of wetland
reserves will benefit some of the upland covered species, especially those that
also have wetland habitat needs (e.g., the tricolored blackbird).
Regarding the Metro Air Park's HCP mitigation for a single nest tree, it is important to note
that the NBHCP emphasizes avoidance of nest tree sites, and includes a substantial amount
of additional mitigation for both nesting and foraging areas, including the Swainson's Hawk
Zone. The primary nesting in trees is in the Swainson's Hawk Zone. In addition, refer to
specific avoidance measures for nest trees in Sections V.A.5.b and V.B.4.b of the NBHCP
above and beyond those measures included in the MAP HCP.

Response to Comment G3-17
CDFG requests that the NBHCP and related documents be revised to clarify that take
authorization for Covered Species that are unlisted is not automatic when listing of the
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species. CDFG requests that it be provided an opportunity to review a report demonstrating
that there are no changed biological conditions with respect to the species being listed.
We appreciate CDFG's efforts to work with the Applicant to provide a process for issuing
incidental take authorization for currently unlisted species that may be listed in the future.
As CDFG is aware, the NBHCP and associated technical analyses evaluate the effects of the
proposed Covered Activities on all covered species to support CDFG's initial findings
regarding the issuance of incidental take coverage. Existing law and the NBHCP and
Implementation Agreement also provide mechanisms for addressing concerns that may
arise if such species are listed in the future, and CDFG retains sufficient regulatory authority
to seek permit amendments.
The NBHCP, EIR/EIS, and supporting biological analyses have evaluated the effects of the
proposed Covered Activities on listed and non-listed covered species. These analyses will
assist CDFG in its initial decisions regarding issuance of the Section 2081 permit or
modifications to existing permits. Moreover, the NBHCP's adaptive management provisions
provide for ongoing monitoring of the effectiveness of the NBHCP's Operating
Conversation Program ( see Section VI.F of the NBHCP). Specifically, the adaptive
management process established by the NBHCP allows the Operating Conservation
Program to be adjusted during the life of the permits to ensure that the most up-to-date
information is being used, and that the plan's biological goals and objectives are being
achieved for all Covered Species ( page VI-22 of the Draft NBHCP). As such, the Applicants
believe CDFG will be provided with the necessary data to support its Section 2081 permit
findings and issuance criteria, including the necessary data to support the automatic
coverage of non-listed covered species when it is listed.
The Implementation Agreement currently provides CDFG with two mechanisms for
addressing potential changes associated with the provision of incidental take authorization
for non-listed Covered Species. First, Section 6.2.4 of the Implementation Agreement
provides, consistent with the Section 10.a permit that the Section 2081 permit shall become
effective when a non-listed Covered Species is listed, except as provided by the Agreement
or controlling law. If the Section 2081 permit does not become effective, then CDFG is
required to process a permit amendment or issue a new permit in accordance with its
provisions pursuant to Section 783 of Title 14 of the California Code of Regulations. Under
Section 783.c.(2), CDFG may amend a Section 2081 permit to conform to the requirements of
CESA, without the concurrence of the permittee. Through this process, CDFG is required to
approve any amendments if the amended permit would continue to meet the Section 2081
Permit review standards. Thus, both under CDFG's regulations and the Implementation
Agreement, CDFG would have an opportunity to amend the permit if the future listing of a
non-listed covered species triggered further CDFG review of the Section 2081 permit under
CESA. One reason the Section 2081 permit may not become effective on listing would be, for
example, if CDFG were to find that coverage for a non-listed species on listing constituted a
°changed condition" necessitating a permit amendment. In this regard, Section 6.2.5 of the
Implementation Agreement provides a second mechanism for addressing conditions related
to incidental take coverage for non-listed Covered Species in that it establishes the
applicable procedures CDFG must follow in the event of a "changed condition."

We note that CDFG's comment acknowledges that it did not impose these additional
requirements on the Metro Air Park Property Owners Association when it approved the
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MAP HCP for property located entirely within the Natomas Basin. As CDFG is aware, the
NBHCP Implementation Agreement provisions regarding coverage for non-listed Covered
Species is modeled after the MAP Implementation Agreement provisions. We also believe
CDFG is aware that MAP will become subject to the terms of the NBHCP if the NBHCP is
adopted. We are concerned that if the NBHCP is adopted and MAP is required to

implement the NBHCP, potential inconsistencies may arise if the MAP Section 2081 Permit
provides for automatic coverage of non-listed Covered Species upon listing and the NBHCP
related Section 2081 Permits do not. Consequently, we hope to continue to work with CDFG
to avoid future confusion by adopting a consistent approach with respect to the coverage of
non-listed Covered Species.
For the above-mentioned reasons, the NBHCP and Implementation Agreement provide
opportunities for CDFG to address the listing of non-listed covered species in accordance
with CESA. Nonetheless, revisions have been made to Section 6.2.4 of the IA, and clarifying
text has been added to Section VI.L.4.b of the NBHCP. See the attachment to the Final
NBHCP for specific text changes.

Response to Comment G3-18
The general strategies for protection of vernal pool associated species are contained in
Section V.A.4 of the NBHCP. This section applies to all vernal pool associated species,
including plant species such as legenere, Sacramento Orcutt grass, and other vernal pool
associated covered plants. Section V.A.4.a of the NBHCP requires a species survey. The
NBHCP text regarding species surveys has been revised to clarify this assumption. This will
allow identification of species within vernal pool complexes and within the adjacent area,
and it will identify potential indirect effects of the development. See the attachment to the
Final NBHCP for specific text changes.
Regarding specific mitigation measures, Sections V.A.4.a.2 and V.A.4.a.3 identify the
process for determination in consultation with USFWS and CDFG (regarding plant species) of
appropriate mitigation measures, including buffer areas. Specifically, these sections
currently state, among other requirements:
If vernal pool species are found within proposed project areas, the project
proponent shall coordinate with the USFWS and CDFG to ensure
conservation measures are incorporated to avoid and protect the sensitive
plant species. In some cases, USFWS and CDFG may require complete
avoidance of vernal pool species, such as where covered species such as
slender orcutt grass, Sacramento orcutt grass, Colusa grass and/or vernal
pool tadpole shrimp are found to be present. Such measures shall be
identified by USFWS and CDFG within 30 days or as soon as possible
thereafter of notification and submittal of biological data to the agencies by
the Land Use Agency.

Further, Sections V.A.4.a and V.A.4.b do allow onsite preservation as part of dedication of
land, including a buffer area to the Mitigation Lands. Section V.A.4.b further states:
TNBC Board and the TAC shall consider the location, connections, species
present, condition of the proposed site to be dedicated, and may decide to
accept the dedication in lieu of payment of the land acquisition fee portion of
SACI1617951031000002(LETTERS.DOC)
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the NBHCP mitigation fee for the affected acreage. TNBC Board may accept
or decline the offer based on the balance of habitat needs and the biological
goals of the HCP.
This section is intended to allow the Board and TAC (CDFG and USFWS) representatives to
consider habitat fragmentation, types of enhancement, and other issues related to the
biological feasibility of onsite preservation.
Recognizing that vernal pool habitat is limited in the Natomas Basin, the preservation
option (preservation in conjunction with acquisition, enhancement, and management by
TNBC) is only one method of mitigation that may not be appropriate in all cases. Creation
on Mitigation Lands is also a limited option in so far as substantial portions of the Natomas
Basin do not have the soils and conditions for successful vernal pool creation. As such,
Section V.A.4.b.3 sets forth the circumstances under which a developer would mitigate
through payment of additional mitigation to a USFWS-approved mitigation bank.

Response to Comment G3-19
Page VI-14 of the Draft NBHCP has been revised to specify the requirement for peer and
public review prior to approval of the NBHCP Biological Monitoring Program.
Additionally, the term Basin-wide has been replaced with the term NBHCP in recognition
that while monitoring will occur throughout the Basin to provide supplemental information
on species occurrences, the primary emphasis of this program will be to monitor the
biological effectiveness of the NBHCP. See the attachment to the Final NBHCP for specific
text changes.

Response to Comment G3-20
Section VLE.2 of the NBHCP addresses the requirements for monitoring the Biological
Effectiveness of the NBHCP. Section VLE.3 provides detailed parameters for a Biological
Effectiveness Monitoring Program to be prepared following issuance of ITPs under the
NBHCP. Additionally, a description of TNBC's monitoring database has been added
following the second paragraph of Section VI.F of the NBHCP. See the Final NBHCP for
specific text changes.

Response to Comment G3-21
The commentor notes the need to maintain some portion of the monitoring data collected
through the NBHCP in a spatial database format. Section VI.F.3 of the NBHCP has been
revised to clarify the Plan Operator's obligations for database management under the
NBHCP. See the attachment to the Final NBHCP for specific text changes.

Response to Comment G3-22
Appendix B, CDFG Staff Report regarding the Swainson's hawk, was included in the Draft
NBHCP the request of the CDFG. On the basis of this most recent request, the report has
been removed.

NATOMAS BASIN HCP
FINAL EIWEIS

SAC/1617951031069002(LETTERS.DOC)

LETTERG3-CDFG

Response to Comment G3-23
TNBC uses a variety of best management practices that are updated as new information and
practices become available. The NBHCP includes those practices that have been proven to
be effective as mitigation measures to benefit the Covered Species. These are included on
Pages IV-21 and IV-22 of the Draft NBHCP. Note that best management practices specific to
each rice reserve are to be included in the Site Specific Reserve Management Plans and
include consultation with the NBHCP TAC. Additional best management practices that
serve as mitigation measures are also outlined in Chapter V of the NBHCP. For example, the
requirement to fallow at least 10 percent of rice reserves to provide foraging habitat is
included in page V-19 of the Draft NBHCP. For additional information on best management
practices for rice reserves, please also see Response to Comment 01-24f.

Response to Comment G3-24
The commentor correctly notes that the NBHCP will not create a self-sustaining natural
community. Such a goal is not feasible given the substantial land modifications that have
occurred within the Natomas Basin. Additionally, the existing giant garter snake population
within the Basin clearly utilizes rice as a form of habitat, supporting the inclusion of rice
within the Mitigation Lands. The first paragraph of Section IV.D.3 of the NBHCP has been
modified. See the attachment to the Final NBHCP for specific text changes.

Response to Comment G3-25
Page VI-2 of the NBHCP details the options available to developers to pay the required
Mitigation Fee. A developer may complete the payment of the Mitigation Fee requirement
in two ways: (1) pay the full Mitigation Fee, including the Land Acquisition component, or
(2) transfer land to TNBC in lieu of all or a part of the Land Acquisition component of the
fee and pay the non-land acquisition components of the Mitigation Fee. The transfer of land
option is subject to all acquisition criteria and other requirements of the NBHCP, as well as
concurrence by the Wildlife Agencies and TNBC.

If the amount of land transferred to TNBC is insufficient to meet in full the Mitigation Land
requirement for the development, the developer must pay the required balance of the Land
Acquisition component, as well as the non-land acquisition components of the fee to meet in
full the obligation.
If the amount of land transferred to TNBC is in excess of the developer's Mitigation Land
requirement, the developer may choose to: (1) credit herself or himself for Mitigation Land
to meet the obligations of a future development, if applicable; and/or (2) at the time of
transfer of land to TNBC, transfer the credit to a specific developer. Written notice of such a
transfer of credits must be submitted to the applicable Land Use Agency and TNBC. Any
payment associated with the credit transfer is between the private parties and land is
credited as acres of Mitigation Land--not cost per acre. Neither developer is mitigation
banking because the land is transferred to and owned by TNBC. The fee credits are similar
to transportation impact fee or park fee credits.

Because land is not generally available in an amount necessary for a developer to meet the
exact Mitigation Land obligation, it is appropriate for the NBHCP to anticipate the two
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events: (1) too little land to fully meet the requirement; and (2) too much land (in excess of
the requirement).
The Applicants encourage developers to buy Mitigation Land, in coordination with TNBC,
that meets all acquisition and other criteria and transfer it to TNBC; land that is acquired by
a developer and transferred to TNBC does not cost TNBC time and money to find willing
sellers. Also, the Applicants desire to encourage developers to buy large tracts of land, even
too large for their own needs, because: (1) it is beneficial for TNBC to remain ahead of its
Mitigation Land requirement; and (2) larger tracts of land owned by TNBC help meet the
minimum block sizes of 400 and 2,500 acres required by the NBHCP. Although the option of
a developer transferring land to TNBC was allowed in the 1997 NBHCP, the details of
handling a transfer too large for a developer's needs was not defined. The revised NBHCP
defines how such a transfer would occur.
In sum, no developer is a mitigation bank or participating in a mitigation bank under the
NBHCP because the land is transferred to TNBC, and the credits to another developer are
tracked by TNBC and the Land Use Agency permittee.

Response to Comment G3-26
Significant land use changes, as noted on page VI.22 of the Draft NBHCP, are further
defined through the revision of Section VI.F.1(5). See the attachment to the Final NBHCP for
specific text changes.

Response to Comment G3-27
Page VI-22 of the Draft NBHCP provides that future NBHCP modifications, through the
adaptive management process, may be needed as a result of significant uncertainties
associated with the plan implementation. Consistent with the USFWS Five-Point Policy, the
adaptive management program is designed to address uncertainties associated with plan
implementation that could arise as a result of the discovery of specific information about the
ecology of the species or its habitat (e.g., food preferences, relative importance of predators,
territory size), changes in habitat or species management techniques, or the degree of
potential effects of the activity on the covered species. The NBHCP responds to this in
Sections VLF.2 and VI.F.3, and in Section VLF.S, and the changed circumstances provisions
outlined in Section VI.K.2.

Response to Comment G3-28
The commentor asks for clarification as to what research needs are contemplated by the
adaptive management provisions described on page VI-23 of the NBHCP.
Page VI-23 of the NBHCP states that the process by which adaptive management changes to
the NBHCP management actions, monitoring, and research needs may be implemented in
numerous ways. The NBHCP describes three approaches used as part of this effort.
Consistent with the HCP Handbook guidance, the NBHCP refers to "research needs" to
provide opportunities for the collection of data and peer-reviewed scientific information.
Research opportunities are considered useful in filling data gaps and/or testing the
effectiveness of management and mitigation strategies, which can then be modified as new
information is obtained (HCP Handbook, page 3-25). In this regard, the monitoring program
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outlined in the NBHCP will be an important component in ensuring data will be properly
collected, analyzed, and used to adjust mitigation, if necessary.
The October 2002 updated cash flow model used to estimate the NBHCP mitigation fees
included within the Operations & Maintenance assumes a total cost of $210,540 per year for
ongoing mitigation monitoring and adaptive management. These costs also cover research
and data collection needs anticipated under the Adaptive Management Program. Of the
$210,540 in total costs, $7,500 is an annual fixed amount to cover the costs of the Mid-Point
Program review. The remainder of the costs, $203,040, is escalated annually by 3 percent to
cover the additional costs of monitoring and adaptive management as additional Mitigation
Lands are acquired. Once all Mitigation Lands have been acquired, the cost is assumed to be
fixed.

Response to Comment G3-29
The commentor notes that management thresholds are discussed within the Draft NBHCP,
but that no specific details related to the guidelines are provided. The Draft NBHCP has
been revised to provide interim management thresholds. The revision also requires that
detailed management thresholds included within the detailed and refined NBHCP
Monitoring Program must be completed within two years of issuance of permits under the
NBHCP. Specific changes to the Section VI.F.1 of the NBHCP are provided in the
attachment to the Final NBHCP.

Response to Comment G3-30
The Applicants and Lead Agencies appreciate CDFG's interest in obtaining further
clarification regarding the nature of the changes to the adaptive management program that
may arise as a result of CDFG's adoption of a Swainson's hawk recovery plan. The
Applicants and Lead Agencies understand CDFG's desire to obtain detail for the hawk that
is commensurate with the detail provided in the NBHCP for adoption of a giant garter
snake recovery plan. However, the availability of the draft giant garter snake recovery plan
since 1999 facilitated a more detailed explanation of the types of measures that could be
incorporated for garter snake than are currently available from CDFG for the hawk. Because
CDFG has not yet prepared a Swainson's hawk recovery plan, it is difficult to predict with
specificity the types of measures that may be incorporated into a future recovery plan.
Nonetheless, the NBHCP explains when management strategies may be revised in response
to recovery plan adoption. The Draft NBHCP states on pages VI-25- V-26, as revised, that
recovery plan recommendations will be incorporated into the NBHCP where such changes
are supported by monitoring results from the Plan Area or new peer-reviewed scientific
information, and when such recommendations meet five key criteria. Based on these
criteria, Swainson's hawk recovery plan adoption could result in adjustments in TNBC's
management of upland reserves on Mitigation Lands, or in its techniques or approaches in
maintaining a hawk prey base and enhancing existing habitat. Moreover, these adjustments
must be considered with the overall biological goals and objectives, including those specific
to upland species such as Swainson's hawk, as specified on page 1-16 of the NBHCP. For
example, the recovery plan may identify effective techniques that can be implemented to
establish a mosaic of upland habitats for breeding, foraging, and cover. Similarly, the
recovery plan may suggest measures to enhance upland reserve connectivity.
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Response to Comment G3-31
The scope of the Overall Program Review included in Section Vl.l of the NBHCP has been
revised. This modification will also apply to the Independent Mid-Point Reviews to be
conducted by the Land Use Agency permittees. See the attachment to the Final NBHCP for
specific text changes.

Response to Comment G3-32
The requirement for a 7-day notice to the Wildlife Agencies in the event of a toxic event is
based on the assumption that this type of changed circumstance would be clearly
observable, and that the Wildlife Agencies may be in a position to assist in the capture and
relocation or treatment of wildlife affected (similar procedures to those employed during an
oil spill, for example). Other changed circumstances, such as drought, may be more difficult
to assess relative to emergency response. Nonetheless, it is important to note that the
NBHCP TAC includes representatives from CDFG and USFWS to ensure coordination and
notification of reserve activities and circumstances.

Response to Comment G3-33
CDFG correctly notes that non-participation in the plan by one of the Land Use Agency
permittees would require an assessment of impacts to maintain proportionality of
mitigation. This assessment is already included in the NBHCP. Starting on page VI-12,
Compliance Monitoring, the compliance monitoring accounting to be completed by each
permittee is detailed and includes in Section VI/E.1.b(1)on page VI-13 of the Draft NBHCP,
"The amount and location, in written and GIS mapping formats of all lands approved for
authorized development by private parties for which Mitigation Fees were paid to TNBC in
the preceding year including the following information: a. Acreage..., b. Location ..., and
c. Type (e.g., vegetation type, vernal pool, Swainson's hawk potential nest habitat)." Section
b(2) asks for the same information for public works projects.
The Applicants anticipate using the 1997 Habitat Types Map (Figure 10 of the NBHCP) as
the baseline map. Then Planned Development can be overlaid on the baseline map and
habitat type changes can be evaluated. This information will be useful for the mid-point
reviews when the NBHCP calls for an evaluation of the success in meeting these goals and
objectives.

Response to Comment G3-34
The correction has been incorporated to page VI-8 of the Draft NBHCP. See the attachment
to the Final NBHCP for specific text changes.

Response to Comment G3-35
The comment refers to page IV-22 of the Draft NBHCP, which refers to Figure 13, but no
reference to Figure 14 is found on this page. The reference to Figure 13 relates to the
Swainson's Hawk Zone, a feature that was omitted from Figure 13, but has been added in
the Final NBHCP.
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Response to Comment G3-36
Reference to CESA has been added to page VI-28 of the Draft NBHCP. See the attachment to
the Final NBHCP for specific text changes.

Response to Comment G3-37
Reference to goals has been added to page VI-40 of the Draft NBHCP. See the attachment to
the Final NBHCP for specific text changes.

Response to Comment G3-38
Reference to CESA has been added to page VI-41 of the Draft NBHCP. See the attachment to
the Final NBHCP for specific text changes.

Response to Comment G3-39
No reference to amphibians is found in the second paragraph of page VI-42 of the Draft
NBHCP.

Response to Comment G3-40
Figure 13 has been updated to include the boundary of the Swainson's Hawk Zone and to
identify the nest trees that have been removed by Sacramento County.

Response to Comment G3-41
Information on Figure 15 failed to reproduce during document production. Adjustments
will be made to ensure clear depiction of information.

Response to Comment G3-42
Shading patterns of Figure 16 have been adjusted to convey correctly the data of this figure.

Response to Comment G3-43
CDFG's ongoing participation is appreciated. All effort will be made to understand its
concerns and direction, and to address issues within the NBHCP.
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Letter G4-Caltrans, Division of Aeronautics
Response to Comment G4-1
The Lead Agencies agree that public safety concerns related to Sacramento International
Airport should be an important part of any planning effort in the area. A detailed analysis of
the primary public safety concern (bird strikes) is presented in Section 4.11 of the EIR/EIS.
Consistent with Section IV.D.5 of the NBHCP, TNBC coordinates with Sacramento
International Airport regarding reserve management planning. Impacts are anticipated to be
less than significant.

Response to Comment G4-2
No consistency determination by the Sacramento County Airport Land Use Commission
(ALUC) is required at this time for any of the actions involved in the proposal. The proposal
under consideration is the City and Sutter County's adoption of the NBHCP, and the
USFWS's and the CDFG's issuance of ITPs based on the NBHCP. Under Public Utilities
Code Sections 21670 through 21679.5, the ALUC has limited authority to review the actions
of local government agencies for consistency with the ALUC's comprehensive airport land
use plan (compatibility plan). (See Public Utility Code § 21675). The purpose of these
reviews is to assist cities and counties in ensuring compatible land uses near airports, and
coordinate land use planning at state, regional, and local levels to provide for the orderly
development of air transportation (Id. § 21674.b-c). The ALUC's enabling statutes further
these purposes by providing for ALUC review of certain, statutorily specified land use
actions by cities and counties that may affect lands within the area covered by an ALUC
compatibility plan (Id. § 21676.b-c). In limited circumstances, these statutes provide for
ALUC review of a broader range of city and county land use decisions (Id. §§ 21676.b,
21676.5). However, the NBHCP is not a land use planning document and, under these
enabling statutes, the City and Sutter County's approval and adoption of the NBHCP is not
a land use decision subject to ALUC review.
Under Section 21674, the ALUC is empowered to "review the plans, regulations, and other
actions of local agencies and airport operators pursuant to Section 21676" (Id. §.21674.d).
Under Section 21676, cities and counties are required to refer to the ALUC only certain types
of actions to the ALUC for consistency determinations. (See Public Utility Code § 21676.)
These actions are the proposed adoption or amendment of a general plan or specific plan,
the adoption or approval of a zoning ordinance or building regulation, or, if the city or
county owns a public airport, any modification to its airport master plan (Covered Actions)
(Id. § 21676.b-c). The City and Sutter County's approval and adoption of the NBHCP is not a
Covered Action under 21676. Therefore, no ALUC review is required under Section 21676.
Under Section 21676.5, the ALUC may under certain circumstances review city and county
actions other than the Covered Activity described in Section 21676. Under Section 21676.5.b,
if a city or county takes a Covered Activities without referring it to the ALUC for a
consistency determination, or if the ALUC determines that a Covered Activity is
inconsistent with its compatibility plan and the city or county has not overruled the ALUC's
inconsistency determination in the manner required by Section 21676 (see Id., § 21676.b),
then the ALUC may require the city or county to refer all subsequent "actions, regulations
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or permits" affecting lands covered by the ALUC's compatibility plan to the ALUC for
consistency review (Id. § 21676.5). Although the ALUC has broader review authority under
Section 21676.5 than it has under Section 21676, its authority under the latter Code section
does not extend to review of the NBHCP, for two reasons.
The NBHCP is not a local land use document, but rather a mitigation plan for impacts to
endangered species that may be the result of locally approved development. The NBHCP,
therefore, serves as the conservation and mitigation plan for local land uses previously
approved in the North Natomas Community Plan and the Sutter County General Plan.
ALUC consistency for the land uses approved in the North Natomas Community Plan (City
of Sacramento) and the Sutter County General Plan and Specific Plan were previously
conducted by the Sacramento County ALUC. The 1986 North Natomas Community Plan
(1986, ALUC Review Number 86-05) was determined to be consistent with the Sacramento
Metropolitan Airport Comprehensive Land Use Plan. The 1994 North Natomas Community
Plan update was determined to be outside of the Safety Zone and Noise Contour Zone of the
revised Sacramento International (formerly Metropolitan) Airport Comprehensive Land Use
Plan. The Sutter County General Plan (amendment) was reviewed in 1991 and 1992 (ALUC
Review Numbers 91-2 and 92-8). At that time, the ALUC determined that with amendments
included in the General Plan Amendment, which require ALUC review for all specific plans
and conditional land use permits, consistency would be ensured. Therefore, the NBHCP
need not be referred to the ALUC for a consistency determination.
In addition, compatibility between the Operating Conservation Program of the NBHCP and
the Comprehensive Land Use Plan was addressed in detail in the EIR/EIS with regard to the
potential for bird strikes. For additional information on this topic, see Sections 3.11 and 4.11
in the EIR/EIS and Responses to Comments G8-18, G8-25, and G8-36.
Finally, neither of the Wildlife Agencies are local agencies or airport operators within the
meaning of Public Utilities Code Section 21674. Consequently, the Wildlife Agencies'
approvals of the NBHCP and issuance of ITPs to the City and Sutter County are not actions
subject to review by the ALUC under the ALUC's enabling statute.

Response to Comment G4-3
Caltrans District 3 received a copy of the documents, and have responded (see Comment
Letter G5).
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Letter G5-Caltrans, District 3
Response to Comment G5-1
This introductory comment from Caltrans District 3 describes District 3's support for
coordinating species planning in the Natomas Basin with future highway improvements.
See Response to Comment G5-4 for additional information regarding linkages between the
NBHCP and the widening of I-5 and S.R. 99. In summary, additional project-specific
coordination with the USFWS and CDFG will be required because Caltrans is not a
participant in the NBHCP.

Response to Comment G5-2
The commentor requests that additional mechanisms be included in the NBHCP to ensure
coordination with Caltrans for planned highway improvements in the Natomas Basin. The
Applicants have considered this request, and do not believe that it is necessary to add this
additional implementation requirement. TNBC will consider future highway improvements
to the extent feasible in its acquisition decisions (see additional information in Response to
Comment G5-4 below). The Applicants recommend a coordination meeting between District
3 staff and TNBC's Executive Director to discuss anticipated future highway improvements.

Response to Comment G5-3
The commentor refers to the contribution of Caltrans facilities (e.g., 1-5 and S.R. 99) to the
Basin-wide drainage system, operated by RD 1000, and addresses the management of "the
State's stormwater." The commentor expresses concern that Planned Development could
result in changes in the existing drainage system, and specifically states that "[t]he HCP
should ensure that existing drainage patterns are perpetuated or improved within State
right-of-way." The environmental effects of Planned Development have been addressed by
the City and Sutter County as described in Section 4.1.3 of the EIR/EIS, and specific water
quality effects described in prior evaluations are summarized in Appendix C (Table C-2).
Development in North Natomas is following the Comprehensive Drainage Plan, including
an extensive system of source and treatment controls. The City does not use state right-ofway (ROW) to accommodate North Natomas drainage. Stormwater runoff from the South
Sutter County Specific Plan area would be directed to the RD 1000 drainage system, and is
not intended to use culverts within the S.R. 99 ROW. Specific elements of the Sutter County
drainage system are still under consideration, however, and Sutter County encourages
participation by Caltrans District 3 in the ongoing planning process.

As described above, both the City and Sutter County are, or will be, implementing measures
to manage stormwater quality in a manner consistent with Clean Water Act requirements
(as implemented and enforced by the Central Valley Regional Water Quality Control Board,
as described in Section 4.3.1.1). Their obligations, however, are directed at stormwater
generated as a result of Planned Development within their respective Permit Areas. There is
not an obligation for take coverage to be provided for runoff from Caltrans facilities because
that is not a Covered Activity and Caltrans is not an Applicant for take coverage under the
NBHCP.
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Response to Comment G5-4
Freeway improvements of S.R. 99 and I-5 within the City's Permit Area have been planned
to include the necessary ROW widenings. The City and Caltrans have worked together
closely on freeway improvements along 1-5 and S.R. 99 through the City limits in that area.
ROW for freeway improvements is preserved through appropriate conditions on planning
entitlements approved by the City. The need for ROW does not conflict with the NBHCP
because habitat preservation is not intended along I-5 and S.R. 99 within the City limits.
Development of other portions of S.R. 99 and 1-5 within the Natomas Basin will be required
to comply with state and federal regulations, as necessary. Projects with a federal nexus
would be subject to Section 7 consultation with the USFWS. The NBHCP and ITP does not
include mitigation of impacts associated with projects with a federal nexus, including
freeway improvements, both within the City's Permit Area and outside the Permit Areas.
Any freeway widening will be required to comply with appropriate state and federal
regulations.
TNBC currently owns Mitigation Land adjacent to S.R. 99 at the southwest corner of S.R. 99
and the Sacramento/ Sutter County line. TNBC and Caltrans should coordinate to ensure
that funds are not invested by TNBC in the land for restoration and enhancement that will
be lost when the highway is widened. Also, when Caltrans takes possession of the ROW,
TNBC must be made whole. That is, Mitigation Land condemned or otherwise acquired for
ROW must be accounted for by TNBC by purchasing an equal or larger amount elsewhere,
subject to the acquisition requirements of the NBHCP (see Section IV.C of the NBHCP).
Early coordination would be beneficial to both parties. Specific procedures for this type of
transaction would be beneficial to TNBC.
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Letter G6-California Department of Water Resources
Response to Comment G6-1
The NBHCP Plan Area is the Natomas Basin, which is defined as the interior of the
surrounding levees (i.e., does not extend up the levee slope). Activities that could affect
project levees under the jurisdiction of the Reclamation Board, therefore, would not occur.
A portion of TNBC's Permit Area, however, is proposed to extend to the edge of water
immediately outside of the Natomas Basin levees. TNBC activities, therefore, could fall
under the jurisdiction of the Reclamation Board. Management of Mitigation Lands,
however, is not expected to have a substantial impact on project levees. Revisions have been
made to Section 2.3.4 of the EIR/EIS to include the Reclamation Board processes (see
Section 2.1 of this Final EIR/EIS for the text of the changes).
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Letter G7-Placer County Transportation Planning Agency
Response to Comment G7-1
Several of the alignment alternatives for Placer Parkway are within the
Industrial/ Commercial Reserve of Sutter County, and are therefore within Sutter County's
Permit Area. Under the proposed application, however, incidental take authorization would
be granted to Sutter County, not the Placer County Transportation Planning Agency
(PCTPA). Descriptions of Sutter County's authority as a Land Use Agency permittee and its
Covered Activities are provided in Sections I.B.2.b and I.N.1.a of the NBHCP, respectively.

Response to Comment G7-2
See the Response to Comment G7-1 above.
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Letter G8-County of Sacramento
Response to Comment G8-1
The commentor's introductory comments are noted. Refer to the detailed responses to this
comment letter for additional discussion of the points raised by the commentor.

Response to Comment G8-2
One of the overall goals of the NBHCP is to "establish and manage in perpetuity a
biologically sound and interconnected habitat reserve system that mitigates impacts on
covered species resulting from Covered Activities and provides habitat for existing and new
viable populations of covered species" (pages 1-14 and 15 of the Draft NBHCP). The
commentor questions how such a system can be established without the power of eminent
domain, relying only on sellers willing to sell their land at an affordable price to TNBC,
without necessarily assuming that existing land uses, other than those that are allowed to
develop, will continue. The commentor points out that most of those lands that will become
part of the reserve system are not under the jurisdiction of the Applicants (i.e., most of the
future reserve sites are in Sacramento County, not a permittee of the proposed NBHCP).
Under the NBHCP, 8,750 acres of Mitigation Lands must be established to mitigate the
impacts of 17,500 acres of Planned Development at a mitigation ratio of 0.5:1. As of January
2003, TNBC has acquired 2,782 acres, almost one-third of the required reserve system. The
balance of the Mitigation Lands may be acquired in the Natomas Basin, and up to a
maximum of 20 percent of the Mitigation Lands ( a maximum of 1,750 acres) may be
acquired outside of the Basin as long as it meets the acquisition criteria. Therefore, a range
of 4,218 to 5,968 acres must still be acquired in the Basin.
Based in part on TNBC's current success, there is no reason to believe that TNBC will not be
able to continue to acquire Mitigation Lands to meet the NBCHP requirement. Nonetheless,
if the required Mitigation Land cannot be acquired by TNBC in the manner described in the
NBHCP (i.e., willing seller of land to TNBC or developer transfer of land in lieu of a portion
of the mitigation fee), then the Land Use Agency permittees stop issuing grading permits
until the required Mitigation Lands are acquired and all other applicable pre-construction
requirements of the NBHCP are met. If, however, TNBC fails to acquire sufficient Mitigation
Lands, the Wildlife Agencies could revoke the Land Use Agency's permits. Before the
permittees would stop development and/or the Wildlife Agencies would commence permit
revocation, developers and other interested parties would use whatever mechanism(s)
possible to ensure that the requirements of the NBHCP are met. These mechanisms include:
(1) raise the mitigation fee to improve the willingness of sellers to sell their land to TNBC;
(2) require developers to buy land to transfer to TNBC in lieu of the land acquisition portion
of the fees; (3) use conservation easements as an alternative to fee simple purchase of land;
(4) trade Mitigation Lands to meet land acquisition requirements; and (5) other alternatives.
The 1997 NBHCP relied on the continuation of agriculture as mitigation for the planned
development. The revised NBHCP does not include the continuation of agriculture in the
Basin as mitigation, but the effectiveness of the NBHCP depends on some portion of the
Basin remaining available as foraging habitat. Nonetheless, the NBHCP (e.g., p. 1-17)
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acknowledges the potential for agricultural uses to be replaced with a combination of urban
and agricultural uses over the life of the 50-year permits. However, the effectiveness of the
NBHCP conservation strategy in mitigating for the effects due to incidental take associated
with 17,500 acres of development is based on the assumption that the NBHCP only covers
17,500 acres of Planned Development. Additional development occurring in the Natomas
Basin beyond 17,500 acres and/or outside the City and Sutter County's Permit Areas, would
trigger a new or amended conservation strategy as described in Master Responses 3 Qoint
Vision) and 4 (Cumulative Impacts), and further described in Response to Comment G8-17.
Mitigation Lands will be located in both Sutter County and Sacramento County. As of
January 2003, about one-half of the Mitigation Land is located in Sacramento County and
one-half is located in Sutter County (Sacramento County-1,469 acres [53 percent] and
Sutter County-1,313 acres [47 percent]). Also, Sutter County has agreed to remove the
portion of the Swainson's Hawk Zone (within 1 mile of Sacramento River) in the

Industrial/ Commercial Reserve from their Permit Area and initiate a General Plan
Amendment to remove that portion of the Swainson's Hawk Zone (1,015 acres) from the
Industrial/ Commercial Reserve. The portion in the Swainson's Hawk Zone in Sutter
County is about 1,427 acres. No reserve site acquired to date by TNBC is located in that area,
but a site may be located there in the future.

Response to Comment G8-3
As indicated in Response to Comment G8-2, the NBHCP does not rely on farming as part of
the mitigation for take associated with the Covered Activities. Nonetheless, the effectiveness
of the NBHCP Operating Conservation Program depends on limiting Planned Development
to 17,500 acres within the Permit Areas as further explained in Chapter III of the NBHCP
and in Response to Comment G8-17.
The commentor raises concerns about the viability of rice farming going forward: farmers
can stop growing rice without any government approval, and water may become too
expensive to make rice farming feasible. Rice farming in the Natomas Basin is more likely to
continue to be viable under the NBHCP because: 1) TNBC is required to keep 50 percent of
the Mitigation Lands in rice; 2) TNBC will become a strong stakeholder in the availability of
water and the success of rice growing in the Basin; and 3) although TNBC relies on farming
revenues in its finance model, it does not meet the for-profit model of an agricultural
business.

The impacts on NBHCP implementation from water shortages or escalating water costs are
described in the Changea Circumstances section on page VI-36 and 36 of the Draft NBHCP.

Response to Comment G8-4
The NBHCP assured funding relies on Mitigation Fees collected from Planned
Development. It is the impacts of such development that create the need for mitigation in
the form of the Mitigation Lands. As development occurs, TNBC collects funds for land
acquisition, habitat restoration, and long-term management of the Mitigation Lands. If
Planned Development does not occur, then the financial burdens placed on TNBC would be
substantially reduced, consistent with the reduced obligation to acquire Mitigation Land.
Moreover, the fees collected from development, supplemented by interest income, rice
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revenues, hunting revenues, and other sources of income not yet identified, would support
the maintenance of the Mitigation Lands. For further information, the commentor is referred
to Response to Comment 01-40.

Response to Comment G8-5
For purposes of the NBHCP, the Natomas Basin is defined as the 53,537 acres located inside
the toe of levees surrounding the Natomas Basin (see definition of Plan Area, page D-5 of
the Draft NBHCP). For purposes of clarity, the third paragraph of Section LA of the Draft
NBHCP has been modified (see the Final NBHCP for the text change).

Response to Comment G8-6
As discussed in the referenced sections, development and urban development are used
interchangeably. These terms generally refer to urban development, including Planned
Development, of undeveloped land for which a discretionary approval is required. Detailed
analysis of development within Sacramento County that does not require a discretionary
approval was not conducted under the NBHCP because there is no reasonable basis to
assume extensive urban development will occur under existing agricultural zoning.
Moreover, while a single-family residence, farmworker housing, or other associated
agricultural related structure may be constructed under the existing zoning, extensive
development would not be permitted outside the County's Urban Services Boundary.
Moreover, such development is not authorized under the NBHCP. Thus, for purposes of
evaluating the impacts of take associated with Planned Development, the NBHCP and
EIR/EIS have determined that the current baseline conditions (as described in Master
Response No. 3 [Cumulative Impacts]) are an accurate representation of the limited
development that may occur under existing zoning (also see Response to Comment 03-13).

Response to Comment G8-7
As noted in the comment, the 17,500 acres of Planned Development includes urban
development in Sutter County (7,467 acres), the City (8,050 acres), and Metro Air Park (1,983
acres). The comment suggests that 17,500 acres is the limit of acreage considered by USFWS
as able to be developed for the "livelihood" of the giant garter snake. The basis for the
commentor's assertions are unclear. Neither the NBHCP nor EIR/EIS indicate the maximum
amount of development that could exist in the Basin without detriment to the giant garter
snake. The NBHCP has been prepared to address the potential for incidental take of covered
species associated with 17,500 acres of Planned Development. If additional developmeRt
were to be issued an incidental take permit (either by a permittee outside the respective
Permit Areas or by a potential permittee), that additional development would be required to
demonstrate that it will meet the state and federal findings necessary to obtain a permit.

If additional development were proposed beyond the 17,500 acres of Planned Development
covered by the NBHCP, a number of mitigation options may be available to improve the
giant garter snake mitigation. For example, future development could: (1) increase the
mitigation ratio above 0.5 acre of mitigation land to one acre of development; (2) provide
Mitigation Land with waterways suitable for giant garter snake habitat; (3) connect
disconnected canals within the Basin; and (4) retain existing buffer lands in perpetuity.
Thus, if Sacramento County considers future expansion of the airport, it is anticipated that
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many options will be available to them to mitigate impacts of the airport expansion on the
giant garter snake and other covered species.
Finally, in its letter dated November 28, 2000, the City of Sacramento invited Sacramento
County to participate in the NBHCP (Appendix K of the Final EIR/EIS). Because
Sacramento County declined participation at that time and did not express an interest in
seeking coverage under the NBHCP for a potential future airport expansion, such expansion
is not included as a Covered Activity. Also see Master Response 4 (Cumulative Impacts).

Response to Comment G8-8
In response to this comment the last sentence of the first full paragraph of page 1-2 of the
Draft NBHCP has been modified to clarify that the 1,983 acres refers to MAP. See the
addendum to the Final NBHCP for the text changes.

Response to Comment G8-9
The commentor seeks clarification regarding the West Lakeside annexation and suggests
that this annexation, if it is considered by the City in the future, would push the limit of the
17,500 acres of planned development covered by the NBHCP.
The NBHCP and Final EIR/EIS acknowledge the potential for developers to seek
entitlements for the development of the West Lakeside property. Nonetheless, at this time,
the location, amount, and extent of development associated with this property is unknown
pending the results of the joint Vision process as described in Master Response 3(Joint
Vision). Moreover, insufficient data are available to conduct a detailed assessment of the
types of cumulative impacts to which development of the West Lakeside property could
contribute. Pages 1-5 and 1-6 of the NBHCP state that the plan does not address incidental
take authorization for future development of lands outside of the City's and Sutter County's
Permit Areas. Specifically, future development of land outside of the City's Permit Area,
including proposals requiring annexation to the City, will not occur, if at all, until the City
and Sacramento County complete the joint Vision planning process described in the
EIS/EIR and as further explained in Master Response 3 Qoint Vision). Moreover, annexation
efforts will be subject to environmental analyses prior to any approval. The NBHCP
explains that the West Lakeside area located within the unincorporated Sacramento County
portion of the Natomas Basin is not included in the City's Permit Area. Thus, the Applicants
and the Wildlife Agencies do not consider the West Lakeside area as meeting the NBHCP's
definition of "authorized development." Annexation to the City, if that ever were to occur,
would not result in the automatic inclusion of the West Lakeside area in the City's Permit
Area, nor would any future development approved within this unincorporated area be
included in the total 17,500 acres of Planned Development covered by the NBHCP. As stated
in Master Response 3(Joint Vision), annexation and associated development would
constitute a significant departure from the NBHCP's Operating Conservation Program and
prezoning or zoning to urban uses. The annexation and development would trigger a
reevaluation of the NBHCP and a separate HCP. It would also result in issuance of ITPs to
the permittee, or potential permittee for that additional urban development, potential
amendments, and/or revisions to the NBHCP and permits, or possible suspension or
revocation of the City's permits. The commentor also is referred to Master Response 4
(Cumulative Impacts).
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Response to Comment G8-10
Federal agencies with approval authority over federal or non-federal projects are required to
consult with the USFWS through Section 7 of the ESA. Even projects in the Permit Areas
that have a federal nexus must conduct a Section 7 consultation. For example, the Arena
Boulevard/ Interstate 5 interchange that is now under construction within the City's Permit
Area had to go through a separate Section 7 consultation. The airport expansion likely will
be required to undergo consultation with the USFWS. Through the Section 7 consultation
process, the USFWS will define the appropriate mitigation measures for that project.

Response to Comment 138-11
The commentor is referred to the responses to comments above related to the airport
expansion project's inclusion in the 17,500 acres of Planned Development. Generally,
Sacramento County has options to mitigate for the impacts of the airport expansion (e.g.,
permanent set aside of Sacramento County buffer lands for habitat mitigation) and it is
anticipated that the expansion will be subject to Section 7 consultation with the USFWS. The
airport expansion project is not required to be included in the area of Planned Development
because neither Sacramento County nor the Federal Aviation Administration (FAA) have
elected to participate in the NBHCP.

Response to Comment 138-12
The NBHCP does not propose ITP coverage for agricultural uses within the Natomas Basin,
other than agricultural activities undertaken by TNBC as the Plan Operator and permittee.
Coverage of other agricultural uses could be accomplished following an amendment to the
NBHCP. Such an amendment would require specific analysis of activities to be covered and
would likely require implementation of measure by farmers to avoid, minimize, and
mitigate take of covered species. Under the NBHCP, agricultural practices will continue
subject to existing regulations.

Response to Comment G8-13
The definition appears to be explicit in describing the NBHCP Plan Area. Further, no
coverage for any urban development adjacent to, or outside the Basin levees in the vicinity
of the Sacramento River is provided. If the County of Sacramento wishes to include portions
of the Garden Highway Special Planning Area within the NBHCP at some future date, then
an amendment to the NBHCP or approval of a separate HCP would be required, and the
definition of the Plan Area would be modified, as appropriate, at that time.

Response to Comment G8-14
The commentor correctly notes the error in the Figure 13 reference. This reference to Figure
13 has been corrected.

Response to Comment 138-15
The commentor notes the description of Swainson's hawk nests is confusing. Section II.C.3.d
of the NBHCP has been revised to clarify the point raised in the comment (see the
attachment to the Final NBHCP for specific text changes).
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Response to Comment G8-16
The commentor requests a location or definition of the Swainson's Hawk Zone referred to in
the fourth paragraph of Page 11-18. The Swainson's Hawk Zone is defined in the NBHCP
definitions. The definition has been revised in the Final NBHCP to clarify the commentor's
concern. See the attachment to the Final NBHCP for specific text changes.

Response to Comment G8-17
In response to this comment, and other comments, the NBHCP has been clarified to specify
that development in excess of Planned Development would require either an amendment to
the NBHCP or preparation of a separate HCP. The commentor is also referred to Response
to Comment 110-9. The text has been revised in the Final NBHCP to clarify the commentor's
concern. See the attachment to the Final NBHCP for specific text changes.

Response to Comment G8-18
The wildlife strikes occurring at the airport have been acknowledged and included in the
analysis in Section 4.11 of the Draft EIR/EIS. The wildlife strike level acceptable to the FAA
and the corresponding exceedance of this level at the Sacramento International Airport has
been acknowledged and included in the analysis in Section 4.11 of the Draft EIR/EIS.
The NBHCP does not memorialize habitat types, but simply describes the existing baseline
conditions that were considered for the impact analysis. The derivation and use of these
habitat types for establishing baseline conditions is discussed in Section 3.4.1 of the EIR/EIS.
An analysis relating potential future habitat types within the zones of concern for the airport
is included in Section 4.11 of the EIR/EIS, which concludes that the potential changes in
habitat types in the future are not likely to result in significant impacts as a result of bird
strikes.
The expense to airlines associated with bird strikes was acknowledged and considered in
the analysis in Section 4.11 of the EIR/EIS. No information on costs associated with bird
strikes at Sacramento International Airport was available, nor are cost-related impacts
considered an environmental impact for purposes of CEQA and NEPA.

Response to Comment G8-19
The NBHCP mentions the Sacramento County airport buffer lands and notes that they will
not likely be developed since they serve the purpose of buffering the airport from urban
uses and the urban uses from the airport (pp. III-9-III-11 and VII-14 of the Draft NBHCP).
However, the NBHCP does not count the Sacramento County airport buffer lands toward
mitigation requirements of the 17,500 acres of Planned Development. The NBHCP does not
preclude Sacramento County from making land use decisions on the Sacramento County
buffer lands subject to state and federal laws, nor from using those buffer lands to meet
mitigation requirements for any potential airport expansion activities.

Response to Comment G8-20
Table 111-5 of the Draft NBHCP summarizes currently approved or reasonably foreseeable
Planned Development in the Natomas Basin. The table labels Sacramento Airport growth as
"unspecified" because the proposed Master Plan guiding airport expansion is still under
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development. Because the plan is still under development, it is not considered reasonably
foreseeable (refer also the Master Response 4[Cumulative Impacts]). In addition, the
Applicants do not agree that calling the airport's level of future development "unspecified"
indicates that any future development is somehow precluded by the NBHCP. Nothing in
the NBHCP precludes Sacramento County from applying for incidental take authorization
at a future date.

Response to Comment G8-21
Comment noted. The NBHCP will be revised as requested. See the attachment to the Final
NBFICP for specific text changes.

Response to Comment G8-22
The commentor correctly notes that not all Sacramento County land, as described, is
designated for retention as agricultural cropland. The first paragraph under Section III.C.1.a
of the NBHCP has been revised in the Final NBHCP to address the comment. See the
attachment to the Final NBHCP for specific text changes.
The proposed text revision would not result in the identification of new significant or
substantially more severe impacts because the NBHCP analyses are based on assumptions
regarding allowable land uses outside the Permit Areas, as described further in the
Response to Comment 03-13. The commentor also is referred to the Response to Comment
G8-6 regarding the treatment of existing land uses in Sacramento County.

Response to Comment G8-23
This sentence refers to the General Plans of the City and Sutter County. For clarification, the
proposed ITPs would address Planned Development in the Permit Areas of the City and
Sutter County. Other potential development (e.g., at Sacramento International Airport or
elsewhere in Sacramento County) would not be authorized by the NBHCP ITPs. This is
stated in the remainder of the paragraph referenced by the commentor. Regarding future
development in unincorporated Sacramento County, it is the Applicants' understanding
that the only development currently permitted would be for individual homes and
accessory buildings located on agriculturally zoned properties. Refer to Responses to
Comments 03-13 and G8-6 for additional information.

Response to Comment G8-24
The definition of out-of-basin reserves has been clarified in the Final NBHCP. See the
attachment to the Final NBHCP for specific text changes.
TNBC's Permit Area in which it is authorized to purchase Mitigation Lands is defined in the
Definitions section of the NBHCP, Item 41, and includes the waterside of the levees such as
land on the Sacramento River. The waterside of the levees are not, however, included in the
City or Sutter County Permit Areas for authorized development. Thus, the NBHCP only
authorizes TNBC to acquire Mitigation Lands on the waterside of the levees.
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Response to Comment G8-25
Guidance on compatibility of land uses within 5 miles of an airport, as described in the FAA
Advisory Circular No. 150/200-33, was used in Section 4.11 of the EIR/EIS for purposes of
the analysis of the potential for increases in bird strikes.
The annual availability of seasonal marshes from August 1 through September 30 is
primarily intended for giant garter snake habitat management. It is possible that seasonal
marsh creation in late summer/early fall would serve as an attractant for those migrating
waterfowl that are migrating during this period (e.g., pintail). Seasonal marshes, however,
are not managed for waterfowl recruitment for the purpose of rice straw decomposition. In
addition, seasonal marshes will consist of very limited amounts of open water, being
dedicated primarily to tole marsh and cattails, typically not ideal for large populations of
waterfowl.

It is not likely that the seasonal marsh creation would cause changes in other migrating
waterfowl such that they would arrive earlier. Although it is possible that some individual
waterfowl become resident, the availability of seasonal marshes in late summer/early fall is
not likely to cause large numbers of waterfowl to reside year-round in the Natomas Basin
because specific nesting and breeding requirements would be limited in the seasonal
marshes.
Although the value of the seasonal marshes is directed to giant garter snake survival, the
EIR/EIS recognizes that the seasonal marshes could attract small numbers of waterfowl. It is
not known what effect this could have on the potential for increased bird strikes based on
location of the seasonal marshes and individual and population-wide responses of the
waterfowl. The number of waterfowl in seasonal marshes, however, is expected to be fewer
than for prior land uses. In most cases, for seasonal marshes, prior land use was production
rice fields.
In addition, similar to the previous creation of seasonal marshes in the vicinity of the
airport, TNBC would work with the airport consistent with Section IV.D.5 of the NBHCP to
design the seasonal marshes such that habitat benefits for giant garter snakes could be
maximized to the extent possible while potential for bird strike issues would be minimized.
Consistent with Section IV.D.5 of the NBHCP, TNBC has worked closely with airport
officials to observe and respect the recommendations of FAA Advisory Circular No.
150/200-33. TNBC believes that removing winter-flooded rice fields from production and
replacing them with managed marsh habitat, heavily planted with dense aquatic vegetation,
has a net effect of being no greater risk for large concentrations of migratory waterfowl
within the 5-mile zone recommended in the FAA circular. The results of TNBC consultation
with airport officials can be seen in marsh habitat constructed to date.

Response to Comment G8-26
The commentor is correct that the City and Sutter County only have jurisdiction to limit
development within the portions of the Swainson's Hawk Zone that are within the City and
Sutter County, and therefore do not have authority over development within the portion of
the Swainson's Hawk Zone that is within the County of Sacramento. TNBC, however, may
acquire Mitigation Lands within the Swainson's Hawk Zone, regardless of jurisdiction. The
text in the Final NBHCP has been revised to clarify that the measure applies to the City of
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Sacramento and Sutter County . See the attachment to the Final NBHCP for specitic text
changes.

Response to Comment G8-27
The commentor requests a definition of the Swainson's Hawk Zone. See Response to
Comment G8-16 for the definition of the zone.

Response to Comment G8-28
The commentor correctly notes the need for additional language. Item 13 within Section
VI.L.3.a has been revised to reflect the requested change. See the attachment to the Final
NBHCP for specific text changes.

Response to Comment G8-29
The commentor asks who is responsible for updating the NBHCP if a separate HCP is
completed within the Natomas Basin.

The NBHCP is intended to mitigate the impacts of Planned Development in the Natomas
Basin. Once the NBHCP and associated permits are approved, there is no requirement to
update the NBHCP as a result of preparation of a separate HCP in the Natomas Basin. If,
however, the NBHCP is amended, new biological analysis and additional mitigation
measures related to the amendment would be required, and would be the responsibility of
the Applicant proposing the amendment in conjunction with the Wildlife Agencies.
However, as stated on page 1-6 of the Draft NBHCP, "any amendments proposed but not
yet processed and approved will not affect the validity of this HCP."

Response to Comment G8-30
The decline in airport acreage by 39 acres is a result of closing the Natomas Airport in North
Natomas (18 acres) and several small airfields within Sutter County's Permit Area (21 total
acres). The NBHCP and EIR/EIS do not assume any changes in acreage for Sacramento
International Airport. Also see Response to Comment G8-20.

Response to Comment G8-31
The commentor refers to the discussion of impacts to marsh habitat that is summarized in
the Executive Summary in Table ES-2 (p. ES-7 of the Draft EIR/EIS). The analysis of impacts
to marsh habitat under the Proposed Action is contained in Section 4.4.5.1.1 of the EIR/ EIS.
This section begins by stating that native marsh habitats are measured as ponds and
seasonally wet areas, but that some of the functions of marsh habitat are also performed by
rice fields and by canals and drains. Under the Proposed Action, approximately 21 acres of
ponds and seasonally wet areas, 8,087 acres of rice fields, and 404 acres of canals and drains
would be replaced by planned development. A quantitative estimate of impacts to
jurisdictional wetlands is not made, but the EIR/EIS states that some portion of the 21-acres
of ponds and seasonally wet areas could be considered jurisdictional wetlands. Impacts to
jurisdictional wetlands (i.e., as much as 21 acres) could occur with Planned Development,
and therefore mitigation is proposed in Section 4.4.5.4 of the EIR/EIS. Although not stated
in the Draft EIR/EIS, it is assumed that rice fields and canals and drains would not be
considered jurisdictional wetlands. Because of several factors including: (1) the ability for
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developers to preserve jurisdictional wetlands on site; (2) the ability to satisfy wetland
mitigation on TNBC reserves; and (3) the ability to purchase mitigation credits in other
regional mitigation banks, mitigating for 21 acres of wetland impacts is considered a feasible
mitigation requirement.

Response to Comment G8-32
Water availability is addressed in Section IV.D.4 of the NBHCP. Potential changes in water
availability are discussed in Section VI.K.2.g of the NBHCP and Section 4.3 of the EIR/EIS.
As a landowner, TNBC owns stock at one share per acre for its lands within the Natomas
Mutual service area. Of the 2,820 acres of Mitigation Land currently owned by TNBC, 2,209
acres are within the Natomas Mutual service area (i.e., TNBC owns 2,209 shares of Natomas
Mutual). As the holder of these shares, TNBC is entitled to its water deliveries. If the
shareholders of Natomas Mutual elect to participate in water transfers, a sufficient water
supply must nonetheless be maintained to continue to meet landowners' (including
TNBC's) ongoing water needs.
This category of changed circumstance is described as "either temporary or long-term
reductions in the delivery of irrigation water by Natomas Mutual," and would include the
loss of water availability associated with water transfers. As discussed in Sections VLK.2
and VLF.1 of the NBHCP, such changed circumstances would be addressed by adaptive
management, and modifications to the NBHCP (through the Adaptive Management
process) could be needed as a result of significant land use changes outside of the Mitigation
Lands (p. VI-22 of the Draft NBHCP).
It should be noted that shares of Natomas Mutual run with the land. Individual
farmers/ landowners have the ability to vote for or against actions by Natomas Mutual,
including transferring water outside of the Natomas Basin. TNBC is currently the largest
shareholder in Natomas Mutual.

Response to Comment G8-33
See above Response to Comment G8-32.

Response to Comment G8-34
The Applicants and the Lead Agencies recognize that the NBHCP does not control land uses
in unincorporated Sacramento County. In terms of potential future actions by Sacramento
County to expand Sacramento International Airport or otherwise manage its lands in the
Swainson's Hawk Zone, no take authorization would be granted to Sacramento County
under the Proposed Action. As stated in Responses to Comments G8-20 and G8-23,
however, nothing in the NBHCP would prohibit Sacramento County from seeking take
authorization as a separate action. In regard to the building of individual houses and
accessory structures in unincorporated areas zoned for Agriculture, refer to Response to
Comment 03-13.

Response to Comment G8-35
Noise impacts associated with Planned Development were considered in the EIR/EIS.
Table C-8 (Appendix C of the EIR/EIS) contains a summary of noise impacts and mitigation
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measures detailed in the environmental documents prepared for the planned development.
These analyses are incorporated by reference into the EIR/EIS as described in Section 4.1.3
of the EIR/EIS.

Response to Comment G8-36
The EIR/EIS recognizes that the potential for public health and safety impacts associated
with creation of habitat reserves within bird-strike zones is dependent on the location for
establishment of reserves by the TNBC and takes this factor into consideration for the
analysis (refer to p. 4-163 in the Draft EIR/EIS). With regard to the statement on page 4-160
referenced in the comment, the statement pertains to the preceding and subsequent
discussion to this line, clarifying the habitat factors that the analysis took into account. The
analysis did not take into account increased future air traffic because information provided
by Sacramento International Airport did not show a correlation between increase in strikes
and increase in aircraft operations.
In discussing the trends of bird strike and aircraft operations with airport environmental
staff, it was indicated that the higher number of bird strikes in November through February
[annually was not attributable to the typically busier winter flight schedule (Febbo, 2001).
The Proposed Action is intended to provide take coverage to enable 17,500 acres of planned
development to proceed and is not intended to forestall planned development in the Basin.
The NBHCP's Operating Conservation Program is designed to take into account the
airport's ongoing activities. In this regard, the effects analysis was based on Sacramento
County's adopted master plan for the airport.
On p. 4-160, 6th paragraph, the line beginning: "Under the Proposed Action,..." has been
revised. Please see the text change in Section 2.1 of this Final EIR/EIS.
The EIR/EIS does not assume that the rice fields north of the airport and bounded by the
Sutter-Sacramento County line (coincident with the 2-mile strike zone) will be used as
Mitigation Lands. This change in assumption does not significantly affect the analysis with
regard to bird strikes because, with this clarification, the EIR/EIS assumes that the area
north of the airport within the 2-mile strike zone would continue to be managed as rice
fields or would be converted by Sacramento County to uses that are not attractive to
waterfowl (and, at the least, are consistent with FAA requirements). Therefore, assuming
that the rice fields north of the airport, within the 2-mile strike zone would be used in a
manner consistent with the FAA circular, future conditions of this area will either be similar
to existing conditions (i.e., continue to be managed as rice) or less attractive to waterfowl
and, therefore, do not affect the potential for increase risk of bird strikes. Also see Response
to Comment G8-25.

The sale of land for establishment of habitat preserves is based on the existence of a willing
seller; therefore, conversion of rice fields to habitat on Sacramento County land would not
take place unless Sacramento County willingly sold the land for establishment of Mitigation
Lands. Please refer to Section 3.7 of the EIR/EIS for further discussion on agricultural
revenue issues associated with land sales for the project.
TNBC would continue to work with the Sacramento International Airport to ensure that any
habitat management practices, such as hunting in the vicinity of the airport, would be
consistent with FAA requirements.
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The EIR/EIS primarily focused on the 5-mile radius around the airport based on FAA
Advisory Circular No. 750/5200-33. References to airport property with regard to
implementation of the Wildlife Management Plan are consistent with the boundaries
adopted by this plan.

Response to Comment G8-37
The NBHCP is intended to mitigate for the impacts of the Covered Activities, including
provisions for adaptive management in response to a future Giant Garter Snake Recovery
Plan. The NBHCP does not mitigate for other projects, nor is it intended to place an
additional burden of mitigation on future projects not covered by the NBHCP. Future
projects would be considered on their own merit in accordance with applicable regulations
at the time they are considered.
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Response to Comment 01-1
Comment noted. The revised Natomas Basin Habitat Conservation Plan (NBHCP) has been
prepared in accordance with the applicable statutory and regulatory requirements of the
Endangered Species Act (ESA) and California Endangered Species Act (CESA) and the
Environmental Impact Report/ Environmental Impact Statement (EIR/EIS) analyzes the
impacts of implementing the NBHCP in accordance with the California Environmental
Quality Act (CEQA) and National Environmental Policy Act (NEPA). Judge Levi's ruling in
National Wildlife Federation, et. al. v. Secretary of the Interior Bruce Babbitt (August 15, 2000) was
carefully considered in developing the NBHCP to ensure that the deficiencies identified by
the district court were addressed.
Overall, the comments in this letter suggest changes to the NBHCP and refer to them as
"acceptable" changes, thus implying that the NBHCP is not acceptable. The Applicants have
prepared an acceptable HCP and the Lead Agencies have analyzed in the Draft and Final
EIR/EIS in accordance with CEQA and NEPA the impacts of implementing the NBHCP. For
the reasons set forth below in response to the comments, the specific suggested revisions are
neither feasible, nor would they clearly lessen significant environmental impacts associated
with the Proposed Action. The specific comments raised in the introductory sections of this
comment letter are addressed in both the Draft and Final NBHCP and the Final EIR/EIS
(which incorporates the findings of the Draft EIR/EIS). Specific responses of note that are
applicable to the comments raised in this letter are Responses to Comments 01-1 through
01-60, the Master Responses (Section 3.1 of the Final EIR/EIS), the other responses to
comments in Section 3.2 of this Final EIR/EIS, the Biological Resources Technical
Memorandum (Appendix H of the Draft NBHCP), the Addendum to the Biological
Resources Technical Memorandum (Appendix K of the Final NBHCP), the Economic
Analysis (Appendix A of the NBHCP), and other peer-reviewed source data for the NBHCP.
Also see Response to Comment 01-7.
This comment letter was submitted to the Lead Agencies with several attachments that,
because of the volume of the attachments, are reproduced as Appendix L of this Final
EIR/EIS. These attachments include professional consultant qualifications; a summary list
of building permits issued in Sacramento County from January 2002 to June 2002;
background materials on the joint Vision planning process; and historical documents
relevant to environmental and land use planning in the Natomas Basin. These attachments
are addressed throughout the responses to comments in letter 01 and in the Master
Responses (see Section 3.1 of this Final EIR/EIS). The additional information in the
attachments does not result in changes to the original analysis in the NBHCP or Draft
EIR/EIS, and does not alter the original findings of less-than-significant impacts from
implementing the Proposed Action.

Response to Comment 01-2
Comment noted. The acreage of existing development under the 1997 NBHCP and
Settlement Agreement is discussed on p. 111-6 of the Draft NBHCP (3,787 acres as of
December 2001). As of December 2002, Urban Development Permits had been issued for
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4,324.1 acres within the City of Sacramento (City) Permit Area, pursuant to the 1997 NBHCP
and the Settlement Agreement (Mitigation Fees had been paid for 4,599.11 acres). The
comment that 4,413 acres have been developed cannot be substantiated. To clarify the
existing discussion in the NBHCP, the following information is provided on the acreage of
existing development under the 1997 NBHCP and the Settlement Agreement.
City of Sacramento
Permit Area (acres)'

Sutter County
Permit Area ( acres)'

Total

1997 ( Permit Issuance)

0

0

0

1997 - December 2001

3,787

0

3,787

537

0

537

4,324

0

4,324

Time Frame

December 2001 - December 2002
Total

a Acreage includes Urban Development Permits that have been issued. Does not include exempt areas that are not
subject to the Mitigation Fee.

Response to Comment 01-3
The comment expresses concern regarding the 0.5:1 mitigation ratio. The 0.5:1 mitigation
ratio was a fundamental component of the 1997 NBHCP, which NWF v. Babbitt upheld as
adequate for the Plan Area. The revised NBHCP does not make the assumption that lands to
be acquired would have at least three times the habitat value of the lands to be converted to
urbanization. Also see Master Response 1(Mitigation Ratio).
The comment refers to "undisputed scientific data" that will be discussed in subsequent
comments to demonstrate that the mitigation ratio is inaccurate. Specific responses to
comments and data assumptions used in the comments are contained in the responses
below.

Response to Comment 01-4
The NBHCP does not ignore the lands in the Natomas Basin outside the scope of Planned
Development. See Sections 1.2.1 and 2.3.1 of the EIR/EIS (regarding how the Metro Air Park
(MAP) acreage is factored into the EIR/EIS analysis), and Sections 4.1.2.2 and 4.1.2.3 (for a
discussion of cumulative impacts and other potential actions in the Natomas Basin). Also
see Master Response 3(Joint Vision) and Master Response 4 (Cumulative Impacts). As
presented in these responses, assuming a substantial level of development in the Natomas
Basin outside the Permit Areas is speculative. If it is proposed, such development would
likely be under the City's or Sutter County's control, and the NBHCP would be reviewed
and revised prior to approval of such development as necessary to ensure that the
Operating Conservation Program continues to provide for viable populations of the
Swainson's hawk, giant garter snake, and other Covered Species in the Basin. Specifically
with regard to connectivity, see Master Response 2 (Connectivity), Section IV.C.3.b of the
NBHCP, and Responses to Comments G3-11 and 01-25. Also see the Addendum to the
Biological Resources Technical Memo (Appendix K of the Final NBHCP) and Master
Response 5 (Swainson's Hawk Foraging Habitat) for a discussion of Swainson's hawk
foraging habitat outside of the area of Planned Development.
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The purpose of the NBHCP, as presented on Section LA of the Plan, is to "promote
biological conservation in conjunction with economic and urban development." One of the
Covered Activities would be 17,500 acres of Planned Development (see Section I.N.1). (The
other covered activities pertain to the Water Agencies and TNBC-see Section I.N.2 and
I.N.3 of the NBHCP). The EIR/EIS addresses, throughout Chapter 4, direct, indirect, and
cumulative impacts of the Covered Activities relevant to the approved 17,500 acres of
Planned Development (also see Appendix C of the EIR/EIS). It also discusses, development
in Sections 2.7.3 and 4.1.2.3, the potential for any future unknown. The specific land uses
that could at some future time be developed pursuant to the joint Vision effort have not
been proposed, and no specific proposals to annex land have been identified as part of the
Joint Vision effort. Also see Master Response 3 (Joint Vision) and Master Response 4
(Cumulative Impacts). The comment correctly notes that the 1997 NBHCP assumed that
areas outside the Permit Areas would remain in agriculture. The revised NBHCP clarifies
that areas outside of the Permit Areas over the 50-year Permit term may consist of a mix of
agriculture and urban land uses. For purposes of evaluating impacts associated with
issuance of take authorizations for up to 17,500 acres of Planned Development, the NBHCP,
EIR/EIS, and accompanying Biological Resources Technical Memo (Appendix H of the
NBHCP), and the Addendum to the Biological Resources Technical Memo (Appendix K of
the Final NBHCP) compared the conditions with adoption of the NBHCP and issuance of
ITPs for up to 17,500 acres with the baseline conditions. Baseline conditions reflect land uses
in 1997, when the prior NBHCP was adopted, and updated conditions between 1997 and
2002 when the revised NBHCP was under preparation. Master Response 4 (Cumulative
Impacts) presents a detailed discussion of the rationale and approach to the assessment of
cumulative impacts. Appendix C of the EIR/EIS presents a detailed summary of the impacts
associated with 17,500 acres of Planned Development (this analysis was conducted in
separate environmental review documents-see Section 4.1.3 of the EIR/EIS for a discussion
of the previous evaluation of Planned Development). As explained above in the Response to
Comment G8-2, while the effectiveness of the NBHCP's Operating Conservation Program
depends on limiting Planned Development in the Basin to 17,500 acres, the NBHCP does not
require existing landowners outside of the Permit Areas to continue farming as mitigation
for the effects of take associated with the development of 17,500 acres within the Permit
Areas. The commentor is referred to the Final NBHCP (Section IV.C. e., Foraging Habitat),
which has been added to the NBHCP.

Response to Comment 01.5
This comment is a general introductiSn to the issues that the commentor will raise in the
remainder of the comment letter. The specific issues are addressed in the responses, below,
as applicable to specific issues. The comment also references attachments to the comment
regarding consultant review of the economic analysis prepared in support of the NBHCP.
These comments are addressed in Responses to Comments 01-42 through 01-60. Please
refer to those responses. Also see Master Response 1(Mitigation Ratio). For the reasons
provided below, the commentor's suggested revisions to the NBHCP would not provide for
the long-term viability of wildlife in the Basin and would not address the "political and
economic constraints" that the commentor states affect the Basin. As indicated in Master
Response 1(Mitigation Ratio), a mitigation ratio greater than 0.5:1 and acquisition of 28,000
acres of Mitigation Lands with recreational and civic uses are not required to mitigate the
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impacts of take associated with the Covered Activities. Such revisions are considered
infeasible for the reasons provided below in Response to Comment 01-7.

Response to Comment 01-6
Comment noted. A full and accurate description of the criteria for issuance of an ITP are
contained in Response to Comment 01-24(c).
The comment also includes a statement that, to be responsive to the ruling in National
Wildlife Federation, et. al. v. Secretary of the Interior Bntce Babbitt (August 15, 2000) and the
applicable regulations, the NBHCP must include the changes suggested in the comment
letter. All the proposed issues and revisions raised in the comment letter, however, are
neither directly relevant to the court opinion nor responsive to the issues on which the court
ruled (see Section 1.2.2 of the EIR/EIS and Table 1-2 of the NBHCP for relevant court issues
discussed in these two documents). See Response to Comments 01-7 through 01-60 for
specific reasons why the NBHCP does not have to be revised.

Response to Comment 01-7
a. This comment restates that the NBHCP's proposed mitigation ratio does not provide
adequate protection for the Covered Species and would create economic and biological
uncertainty as development occurs in the Natomas Basin. Please see responses to
subsections b., c., and d. of this comment, below, regarding the avoidance, minimization,
and mitigation measures included in the NBHCP, and Master Response 1(Mitigation Ratio)
for a discussion of the adequacy of the 0.5:1 mitigation ratio.
b. Regarding the adequacy of the mitigation ratio, the comment states that that the proposed
mitigation ratio should be 1:1 rather than the proposed 0.5:1. The comment elaborates that
the ratio should actually be 1.7:1 because the development allowed to proceed under the
1997 NBHCP and the subsequent Settlement Agreement at a 0.5:1 ratio requires an
additional mitigation allocation to compensate for the lands already developed under the
proposed mitigation ratio. See Master Response 1(Mitigation Ratio) for a discussion of the
adequacy of the 0.5:1 mitigation ratio for the Covered Species in the NBHCP. For the same
reasons that a 1:1 mitigation ratio was determined to be impracticable, a 1.7:1 mitigation
ratio is considered infeasible. Section VILI of the NBHCP and the Economic Analysis of the
NBHCP (March 2002) provide measures and analytical support that are intended to
demonstrate that the NBHCP's Operating Conservation Program meets the maximum
extent practicable (MEP) finding. The commentor is also referred to Response to Comment
01-36. Also see responses to Comments 01-42 through 01-60 for the economic analysis
relevant to a determination of maximum extent practicable.
c. The comment further recommends that 17,500 acres of lands be acquired as Mitigation
Lands (this request is based on the requested 1:1 mitigation ratio in a. above). See response
to a. above and Master Response 1(Mitigation Ratio). Regarding the comment on
easements, in the City of Sacramento it is not feasible to provide 200-foot easements along
canals through urban areas because most areas are developed or under development (with
the exception of the east side of Fisherman's Lake, for which a buffer is being applied
pursuant to the Settlement Agreement). In Sutter County, the large canals to remain during
the Permit term (see Figure 17 of the NBI ICP) generally provide connectivity between
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habitat areas and do not provide long-term habitat; it would not be an effective mitigation
measure to provide upland habitat for giant garter snakes adjacent to these canals. In
addition, new text in the Final NBHCP (Section V.A.5.a) discusses design strategies to
address expanded buffer areas and modified canal cross sections if such measures, in the
determination of Sutter County and the Water Agencies, are found to be feasible.
The comment also recommends maintenance of airport lands and agricultural open space.
Regarding maintenance of lands managed by the airport, see Response to Comment 01-13,
which discusses the scope of the NBHCP in the context of voluntary participation and the
fact that Sacramento County and the airport are not participants in the NBHCP. Because
Sacramento County is not participating in this NBHCP for the coverage of airport-related
activities, this NBHCP does not include as mitigation the protection of the airport buffer
lands. This does not, however, preclude ongoing constructive dialogue between the airport
and TNBC regarding management of buffer lands.
The comment further recommends that the NBHCP include construction of parking lots,
visitor centers, restrooms, interpretative trails, and other construction features on the
Mitigation Lands. In response to the suggested changes to the NBHCP, the NBHCP has
been developed with overall and specific biological goals and objectives for wetland and
upland species and habitats that are presented in detail in Section LC of the NBHCP.
Decisions regarding specific land uses have been made at the local land use decisionmaking stage. The USFWS is considering the effects of incidental take of Covered Species
relevant to the Planned Development and not the decision to build parking lots, visitor
centers, restrooms, and other facilities on the Mitigation Lands. The NBHCP presents a
Operating Conservation Program in Sections IV, V, and VI to meet the biological goals and
objectives and to meet the Wildlife Agencies' requirements for issuance of take permits. In
addition, the suggested changes do not meet the biological goals and objectives of the
NBHCP. The measures in the NBHCP's Operating Conservation Program, in total, are
designed to provide a strategy that emphasizes avoidance and mitigation measures for the
Covered Species in the Natomas Basin. The NBHCP (Section LC) currently states that the
overall biological goal of implementing the NBHCP is to "Establish and manage in
perpetuity a biologically sound and interconnected habitat reserve system that mitigates
impacts on Covered Species resulting from Covered Activities and provides for existing,
and new viable populations of Covered Species." Other specific goals and objectives for
wetlands and uplands habitats are also presented in that section of the NBHCP. The
suggested changes to the NBHCP (i.e., construct interpretive centers and restrooms, among
other facilities) would not meet the overall and specific biological goals and objectives of the
NBHCP that have been developed to maximize benefits for the Covered Species. These
suggestions present alternate desires on the part of the commentor and do not demonstrate
an inadequacy in either the NBHCP or the EIR/EIS.

d. The comment includes a table that compares land uses in 1997 to what is proposed in the
NBHCP and adds a column of acreage for varying land uses that differ from the NBHCP. In
essence, the table portrays the reserve acreage under a 1:1 mitigation ratio rather than a 0.5:1
mitigation ratio. There are several inaccuracies in the table. For example, it states that the
total urban development that would be covered by the NBHCP is "Unknown," but both the
NBHCP and the EIR/EIS disclose that the total Planned Developed considered in the
NBHCP is 17,500 acres (see Section III-A of the NBHCP and Section 2.3.1 of the EIR/EIS).
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The table also adds a]and use classification for "land available for future development" and
notes that the NBHCP would allow the remainder of land in the Basin to be developed. As
discussed in the EIR/EIS (Section 2) and Master Response 4 (Cumulative Impacts), however,
the NBHCP is seeking approval of ITPs for the Covered Activity of 17,500 acres of Planned
Development. The NBHCP does not assume that the remainder of the Basin will be

developed, and it addresses only 17,500 acres of development.
To provide a quantitative basis for the analysis in the NBHCP and the EIR/EIS a GIS
Database on Land Use and Habitats was developed to classify and identify habitat types
and land uses in the Natomas Basin. The methodology and the approach to analysis are
presented and applied in both the Biological Resources Technical Memo and its Addendum
(Appendix H in the Draft NBHCP and Appendix K in the Final NBHCP) and in the Draft
EIR/EIS (see Sections 3.4 of the EIR/EIS for a presentation of the methodology for analysis
and see Section 4.4. for a detailed assessment of impacts to biological resources based on
that GIS database). The suggested changes in the comment are not cited or sourced.
The comment also restates the request to apply a 1:1 ratio and to require the Permittees to
manage lands for which they are not seeking coverage and that are under separate
management (airport ]ands). See the response to b. above.
The comment also suggests that privately owned agricultural lands in the Natomas Basin
should be subject to centralized management. The comment recommends that TNBC should
be the overall manager of privately owned agricultural lands in the Natomas Basin and that
profits from these privately owned agricultural operations should be used to acquire
Mitigation Lands. The commentor's suggestion is not considered feasible for the following
reasons. It is not within the jurisdictional authority of either the Wildlife Agencies or the
Applicants to unilaterally alter the management of private land ownership or to redirect
profits from private agricultural operations to a non-profit organization. Many of the
agricultural operations in the Basin depend on agriculture for income and employment
opportunities. Thus, to suggest that these operations can transfer any revenues to the
purchase of Mitigation Lands is not realistic and would deprive existing businesses of their
earnings. Moreover, agricultural lands outside of the reserves do not constitute mitigation
under the NBHCP. Thus, it is unreasonable to impose a mitigation burden on landowners
and businesses that are not permittees. The Mitigation Fee (Section VLB) is based on acres
developed within the Permit Areas. That is, developers seeking incidental take
authorization for Planned Development must pay a Mitigation Fee for the purchase of
Mitigation Lands prior to obtaining an Urban Development Permit to offset the impacts of
incidental take. The Mitigation Fee provides greater assurances that Mitigation Lands will
be acquired than does the suggestion to redirect profits from agricultural operations that are
not permittees.

In response to the suggestion to use grants and profits from centrally managed (yet
privately held) agricultural lands to fund acquisition, the proposed funding based on
development fees is more reliable than competitive and uncertain grant funding sources to
acquire reserve lands.
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Response to Comment 01-8
a. As noted in Response to Comment 01-7, the NBHCP does not consider lands outside the
17,500 acres of Planned Development as likely to be developed. The NBHCP discusses
foreseeable urban development in Section III.C.1. In addition, the EIR/EIS discusses future
unknown development in sections 2.7.3 and 4.1.2. Also see Master Responses 3(Joint
Vision) and 4 (Cumulative Impacts). These sections (particularly Master Responses 3 and 4)
discuss the potential at some future time for development, in addition to Planned
Development, to occur but that such development is speculative at this time. The EIR/EIS
and the NBHCP discuss the process and approvals that would be necessary if such future
proposal were made. Section 1.2 of the NBHCP has been updated to further clarify the
required processes and approvals. See specific text changes in the NBHCP.
b. The 17,500 acres of Planned Development include the development that occurred since
1997 and the development that would occur consistent with the NBHCP. For the reasons set
forth above in the Response to Comment 01-7, it is infeasible to acquire the remaining
agricultural lands in the Basin under this NBHCP. The 17,500 acres of Planned Development
include planned parks and open space. As noted above, trail facilities, interpretative centers,
and parking areas on reserve sites are not proposed in the NBHCP because they are
contrary to the NBHCP's biological goals and objectives. The 17,500 acres of Planned
Development include the infrastructure necessary for the development that would be
located within the Permit Areas. The commentor is referred to Response to Comment 01-27
regarding detention basins and wastewater treatment facilities. Regarding the comment on
the acreage for Swainson's hawk, please see the Biological Resources Technical Memo
(Appendix H of the NBHCP) and the Addendum to the Biological Resources Technical
Memo (Appendix K of the Final NBHCP) for the analysis of the effects of implementing the
NBHCP on Swainson's hawk foraging habitat. Also see Master Response 5 (Swainson's
Hawk Foraging Habitat) and the individual responses to comments in Comment Letter 02.
Please refer to Comment Letter 15 for responses relevant to canals and drainage ditches.
Please note that the Operating Conservation Plan of the NBHCP has been prepared in
consideration of the needs of all 22 Covered Species and that the avoidance, minimization,
and mitigation measures are designed to meet the needs of these species. Implementing
what is suggested in the comment would result in a management plan that does not balance
the needs of all the Covered Species. Also see Master Response 2 (Connectivity).

Response to Comment 01-9
a. The comment states that the NBHCP should identify specific "target" acquisition areas to
ensure connectivity and states that not doing so results in land speculation. Implementing
the requested approach, however, would result in land speculation and inflated land costs.
This alternative would be inconsistent with the NBHCP's objectives to promote
opportunities for Covered Species to expand in the Basin, implement a flexible conservation
program, and increase the opportunity for reproductive success.
This suggested approach and requested change to the NBHCP have already been evaluated
in the EIR/EIS as Alternative 3, Reserve Zone Alternative. Alternative 3 is defined as
specific identified reserve zones that would be prioritized for acquisition (see Section 2.6.3 of
the FIR/ EIS). Under this alternative, five overlapping zones distributed throughout the
Basin were identified to support the needs of giant garter snake and Swainson's hawk. This
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alternative would result in impacts comparable to those of the Proposed Action because the
criteria for acquiring reserve lands (Section IV.C.2 of the NBHCP) in combination with the
overall biological goals and objectives of implementing a reserve system (Section LC of the
NBHCP) would effectively result in prioritization of target purchase areas. Impacts
associated with this alternative, however, would include inflated land prices resulting from
land speculation [as occurred under the terms of the Settlement Agreement, in which the
focus on specific parcels (e.g., Fisherman's Lake) resulted in inflated land acquisition costs].
The Economic Analysis of the NBHCP, dated March 2002 (Appendix A of the NBHCP)
concluded that the requirement to purchase Mitigation Land in specified areas would result
in increased land acquisition costs, as evidenced by the most recent TNBC land acquisition
costs of $11,000 per acre under the Settlement Agreement. On the basis of prior experience,
increasing the land costs on an ongoing basis was determined to adversely affect the
financial feasibility of development projects (see Appendix A, p. 37.). Additionally, the Draft
EIR/EIS considered but rejected a fixed reserve alternative because it was determined to be
infeasible based on land speculation that would limit TNBC's ability to acquire reserve sites
(for example, see Draft EIR/EIS, Section 2.7.7).

The NBHCP does, however, prioritize the need for land acquisition that meets the specific
acquisition criteria (Sections IV.C.2, IV.C.3, and IV.C.4 of the NBHCP) and includes priority
acquisition for lands of high habitat value.
b. The comment also suggests designating preserve areas and identifies areas for
development (including a map of proposed acquisition areas). As discussed throughout this
comment letter and in the NBHCP and EIR/EIS, the area of development is the 17,500 acres
of Planned Development in the City and Sutter County. Regarding drawing a line around
targeted areas, see the response to a. above and the resulting speculation and inflation of
land costs that would occur (as demonstrated by the specific target lands included in the
Settlement Agreement). In addition, the land to be acquired for reserves is subject to market
conditions, availability, and the willingness of owners to sell. Given these factors, the
NBHCP includes specific high-priority areas and an expedited acquisition process (Sections
IV.C.2, IV.C.3, and IV.C.4 of the NBHCP). Even if the areas requested in the comment were
drawn on a map, there is no requirement for the owners to sell. TNBC has the authority to
prioritize the suggested areas for purchase; it cannot, however, identify those lands and be
ensured that owners would be willing to sell or that redlining of possible acquisition areas
would not contribute to inflated land costs.

The referenced map also includes areas under the control of land use agencies (Sacramento
County) and land managers (airport) that have elected not to participate in the NBHCP (see
Section 1.2.1 of the EIR/EIS). Thus, the suggested requirement of 1,600 acres in the
northeastern corner of Sacramento County may be infeasible. In any event, because
Sacramento County is not participating in this NBHCP, no take permit will be issued to
Sacramento County based upon the NBHCP. If these agencies choose to participate in the
NBHCP or prepare a separate HCP at some future unknown date, they will be subject to the
provisions of Section I.B.5 of the NBHCP, which states that if coverage for activities is
sought under the NBHCP, an amendment to the NBHCP (in accordance with Section VLL.3
of the NBHCP) would be required. The amendment process shall be in accordance with all
legal requirements including, but not limited to ESA, CESA, CEQA, and NEPA, and any
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applicable state and federal regulations. Specific responses to the features on the attached
figure are provided below:

•

The figure also highlights specific areas that the commentor suggests be covered by a
separate HCP (MAP HCP, see Section 1.2.1 of the EIR/EIS).

•

In response to the "connectivity corridor" labeled on the figure, please refer to Response
to Comment G3-11 and Master Response 2 (Connectivity) that address the NBHCP's
goals and objectives and priority measures for ensuring connectivity. Also see Figure 17
of the NBHCP, which identifies key drainage canals to be maintained for the duration of
the Permit term. See Response to Comment 01-7 regarding connectivity and
Fisherman's Lake. Also see the Final NBHCP for new text on connectivity.

•

In response to priority areas identified for Swainson's hawk, the NBHCP includes a
Swainson's Hawk Zone (see the responses to Comment Letter 02, the Addendum to the
Biological Resources Technical Memo [Appendix K of the Final NBHCP], and Master
Response 5 [Swainson's Hawk Foraging Habitat]). If Sutter County approves the South
Sutter County Specific Plan, the Wildlife Agencies will assess the viability of any
Mitigation Lands in proximity to that development.

•

Regarding the area identified for development in Sutter County, these highlighted areas
on the attached figure are included in the development for which Sutter County is
seeking take coverage. The figure also identified "second stage" areas in which permits
could be issued. It is not clear what the comment intends by "second stage" permit. If
that term pertains to the "shifting" areas of development requested in other sections of
this comment letter, see Response to Comment 01-11.

•

Regarding the request to exclude floodplain area, these areas for which Sutter County is
seeking take coverage and improvements are addressed under the South Sutter County
Specific Plan and its associated EIR. These two documents (and others prepared for
Sutter County's Authorized Development) are discussed in detail in Section 4.1.3 of the
EIR/ EIS and in Response to Comments 03-19.

c. In response to the comment on the staging of the acquisition of Mitigation Lands, see
Response to Comment 01-10 and Sections IV.C.2 through IV.C.4 of the NBHCP, which
discuss in detail the criteria for acquisition. In addition, many of the biological goals and
objectives of the NBHCP focus on ensuring interconnected habitat in the Mitigation Lands
and connectivity between reserves to minimize habitat fragmentation and species isolation
(Section LC of the NBHCP).
The measures in the NBHCP that address these goals include preparation of site-specific
management plans, use of buffers, acquisition of the 2,500-acre habitat block, and the 400acre minimum block size (Section IV.C.1 of the NBHCP); all of these measures are designed
to provide high-quality habitat, as requested in the comment.
In reference to the suggestion that future Mitigation Lands be in the County of Sacramento,
this outcome is contingent on the willingness to sell by landowners with lands that meet
TNBC's acquisition criteria, as discussed above.
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Response to Comment 01-10
a. The 1997 NBHCP specifically discussed habitat in the context of the wildlife addressed in
the Natomas Basin. The source of the data used in the 1997 NBHCP was the USFWS Habitat
Evaluation Procedure analysis (USFWS, 1991). The revised NBHCP updated the
presentation of habitat allocation using a GIS Habitat and Land Use Database that
delineated further the land use and habitats in the Natomas Basin. The GIS developed for
the revised NBHCP is the foundation of the quantitative analysis of the Operating
Conservation Program of the NBHCP and was also used to conduct independent analysis of
the impacts of those measures. The GIS is supported by a variety of source data and field
verification (see the Biological Resources Technical Memo in Appendix H of the NBHCP,
the Addendum to the Biological Resources Technical Memo in Appendix K of the Final
NBHCP, and Sections 3.4 and 4.4 of the EIR/EIS). In response to the comments on
conservation strategy; upland, marsh, and rice proportions; land management regimes and
connectivity; and water supply, see the remainder of responses to this Comment Letter.
In addition, several comments request mitigation measures for impacts to Covered Species
that are in addition to the 17,500 acres of Planned Development. The NBHCP covers 17,500
acres of Planned Development; it does not cover speculative development outside the
Permit Areas [see NBHCP Chapter III and Master Response 4 (Cumulative Impacts)]]. In
addition, the avoidance, minimization, and mitigation measures have been developed to
mitigate potential impacts to Covered Species to the maximum extent practicable, as
demonstrated in Appendix H of the NBHCP, the Addendum to the Biological Resources
Technical Memorandum (Appendix K of the Final NBHCP), and in Section 4.4 of the
EIR/EIS. Third, many of the measures proposed in this comment (and other comments in
this comment letter) are inconsistent with the biological goals and objectives of the NBHCP
(see Section LC of the NBHCP and Section 1.4 of the EIR/EIS for a summary of these goals
and objectives). The specific issues raised in the remainder of the comment are addressed in
the responses below and in other responses to comments raised in this letter (for example,
see Responses to Comments 01-7 and 01-9).
b. As noted in Section 2.3.1 of the EIR/EIS and in a. above, the City and Sutter County are
requesting coverage under the NBHCP for impacts to Covered Species associated with
17,500 acres of development under their jurisdictional control. The 28,000 acres referenced in
the comment are in Sacramento County. Sacramento County is not an Applicant, and the
comment is requesting actions that are not within the jurisdiction of the City and Sutter
County- As discussed in Section I.B.3 of the NBHCP and in Responses to Comments G8-7,
01-12, and 01-13, neither the Lead Agencies nor the Applicants can compel-an entity to
participate in the NBHCP process. The specific measures the comment recommends for
Sacramento County are, therefore, not part of the Covered Activities, nor are such measures
included as mitigation in the NBHCP. If Sacramento County decides to prepare its own
HCP or requests to join the NBHCP, mechanisms are provided in the NBHCP to require an
updated biological impact and mitigation analysis and an economic analysis related to the
such activities as part of either a separate HCP or an amendment to the NBHCP.

The comment also requests that 10,500 acres of land be acquired as Swainson's hawk
preserve lands west of the I-5/S.R. 99 corridor and that at least half the acreage be in alfalfa
or other row crop. The comment further requests that the management practices on these
specific lands should change on the basis of "positive biological findings" or on new
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"evidence on forage values." As discussed in the Addendum to the Biological Resources
Technical Memo (Appendix K of the Final NBHCP) and Master Response 5 (Swainson's
Hawk Foraging Habitat), the NBHCP is expected to adequately mitigate for potential
impacts of the Covered Activities (e.g., urban development) on the loss of foraging habitat.
It is important to note that the NBHCP's primary overall goal (see Section LC of the
NBHCP) is to "create a system of reserves, with both wetland and upland components, that
would support viable populations of the giant garter snake, Swainson's hawk and other
Covered Species." Although the NBHCP is primarily focused on the giant garter snake and
the Swainson's hawk, the NBHCP recognizes that the needs of the other Covered Species
overlap substantively with these species, and the NBHCP Operating Conservation Program
has been developed to accommodate all the Covered Species (see Section LC of the
NBHCP). It is important to note that maximizing habitat creation for a single species would
not meet the goals and objectives established for all species in the NBHCP.
The comment further makes suggestions on the following issues (the responses to which
immediately follow the issue):
14,000 acres should be provided in rice production, marsh, and canals managed for giant
garter snake and wetland species. See Response to Comment Letter 15 and Section 4.4 of the
EIR/ EIS. Also see Response to Comment 01-7. In addition, new text in the Final NBHCP
(Section V.A.5.a) discusses design strategies to address expanded buffer areas and modified
canal cross sections if such measures, in the determination of Sutter County and the Water
Agencies, are found to be feasible.
Minimum preserve size. Regarding the request for a minimum reserve size of 1,000 acres,
see Sections IV.C.2 through IV.C.4 of the NBHCP, which discuss in detail the criteria for
acquisition. In addition, many of the biological goals and objectives of the NBHCP focus on
ensuring interconnected habitat in the Mitigation Lands and connectivity between reserves
to minimize habitat fragmentation and species isolation (Section LC of the NBHCP). The
measures in the NBHCP that address these goals include preparation of site-specific
management plans, use of buffers, acquisition of the 2,500-acre habitat block, and the 400acre minimum block size (Section IV.C.1 of the NBHCP); all of these measures are designed
to provide high-quality habitat, as requested in the comment. Also see Responses to
Comments 01-8, 01-10, 01-28, and 01-59. The NBHCP states that reserves must be a
minimum of 400 acres.

Fallowed lands and cover crops. The issue of foraging values (both under existing
conditions and under implementation of the NBHCP) is discussed in detail in the
Addendum to the Biological Resources Technical Memo (Appendix K of the Final NBHCP)
and in Master Response 5 (Swainson's Hawk Foraging Habitat). Also see the responses to
Comment Letter 02.
Changing the cover crops and connectivity between preserve areas. Regarding
connectivity, one of the biological goals of the NBHCP (Section LC) is to ensure connectivity
between the Mitigation Lands. The NBHCP also notes that the primary way in which
connectivity is achieved is the system of channels maintained and operated by RD 1000 and
Natomas Mutual. The Water Agencies have noted that existing channels would generally be
eliminated only as a result of urban development and that current operation of the canals is
anticipated to be maintained in accordance with existing operations. In addition, the Water
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Agencies have identified the primary canals that are most likely to remain under existing
operation during the Permit term (see NBHCP, Figure 17). With regard to basin-wide
connectivity, RD 1000 has identified the key drainage channels that provide core
components of the drainage system within the Basin, and these key channels would be
retained regardless of urban development. Even if the Water Agencies do not apply for an
ITP under the NBHCP, the connectivity among reserves using canals and drains is expected
to be sufficient to support the persistence of giant garter snakes. As noted in Master
Response 2 (Connectivity) and in the Final NBHCP, closure of canals and ditches under the
operating authority of the Water Agencies is not a Covered Activity. The Final NBHCP also
states that even if a key canal were to be closed, the Water Agency would be required to
comply with the ESA and mitigate impacts under Section 10 of the ESA (i.e., amending the
NBHCP or preparing a separate HCP). Also see Master Response 2 (Connectivity) for a
discussion of how the NBHCP Operating Conservation Program adequately addresses
connectivity among irrigation channels and drainage canals. Also see Master Response 2
(Connectivity) and Section V.A.5.a of the Final NBHCP for new text on connectivity.
800-foot buffer around Fisherman's Lake. Also suggested is an 800-foot buffer for
Fisherman's Lake. This is an issue that was raised and is being addressed separately from
the NBHCP as one of the terms of the Settlement Agreement. Notwithstanding the ultimate
status of the NBHCP, a separate ongoing mediated process will address the 800-foot buffer
(see Response to Comment 12-5). Also see Section IV.C.1.c of the NBHCP for a discussion of
buffers (buffers are a feature of the Mitigation Lands and are not subject to urban
development).
City's take permit in the Swainson's Hawk Zone. The comment requests that the City not
receive a take permit for 180 acres in the Swainson's Hawk Zone. The analysis conducted in
the EIR/EIS considers the 17,500 acres of previously evaluated and approved Planned
Development (see 2.7.4 of the EIR/EIS regarding the elimination of development "cap" as
an alternative) and includes the development of 252 acres in the Swainson's Hawk Zone.
The findings contained in the Biological Resources Technical Memo (see Appendix H of the
NBHCP) and in the EIR/EIS (see Section 4.3) demonstrate that the NBHCP results in less
than significant impacts to biological and other resources. Also see Appendix C and Section
4.1 of the EIR/EIS for a discussion of the Planned Development (which includes the impacts
of development of 252 acres by the City in the proposed Swainson's Hawk Zone). Appendix
C summarizes the extensive prior analysis of impacts related to development in this area as
part of the adoption of the City's General Plan and the relevant community plans adopted
for the City's Permit Area.
Sutter County's take permit. Regarding the request for conditional issuance of the ITP to
Sutter County, the County is requesting coverage for Planned Development with
appropriate infrastructure. The NBHCP has been developed to mitigate for the effects of
take of the Covered Species associated with the Covered Activities. The request for take
coverage does not extend to discharge activities regulated by water quality certification or
wastewater discharge requirements (Section 1.0, "Activities Not Covered by the NBHCP").
The physical construction of wastewater treatment facilities located within Sutter County's
Permit Area, however, have been included within the Planned Development area.
Wastewater disposal and other related activities occurring outside of Sutter County's Permit
Area would not be included as Covered Activities. As a result, there is no basis for
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requesting conditional issuance on an activity that is not covered by the ITP. Also see
Response to Comment 01-27 for additional discussion of Sutter County infrastructure.
c. The comment requests that 14,000 acres be maintained in rice production, marsh, and
canals for the giant garter snake. As discussed in Section 4.4 of the EIR/EIS and the
Biological Resources Technical Memo (Appendix H of the Draft NBHCP), the proposed
measures for the giant garter snake have been developed to mitigate impacts to giant garter
snakes to a less-than-significant level. The NBHCP discusses and provides mitigation
measures for the impacts of Planned Development on the giant garter snake. The EIR/EIS
analyzes the impact to giant garter snakes of implementing those mitigation measures in the
context of Planned Development. As discussed in the EIR/EIS (Section 4.4.5.2.7),
implementation of the Proposed Action is anticipated to result in a loss of 404 acres of
habitat for giant garter snakes. Despite this acreage loss, the Proposed Action would
encourage the persistence of giant garter snakes for several reasons. First, the actual loss of
habitat is expected to be less than is indicated solely by acreage loss (see Section 4.4.5.2.7,
page 4-57 of the Draft FIR/ EIS). Second, the managed marsh and the rice lands created
under the NBHCP's habitat reserve system would have a greater habitat value for giant
garter snakes than does the habitat affected by Planned Development. Third, the habitat
reserves would provide habitat that would contribute to a stable population of giant garter
snakes over the long term. Also see the responses to Comment Letter 15 for additional
responses relevant to giant garter snakes. Also see Responses to Comments 0142 through
01-60 for discussion of the economic considerations in developing appropriate mitigation
measures.
Also see b. above regarding the primary overall goal of the NBHCP, which is to recognize
that the needs of the other Covered Species overlap substantively with the giant garter
snake and the Swainson's hawk and that the NBHCP Operating Conservation Program has
been developed to accommodate all the Covered Species (see Section I.C of the NBHCP).
The Operating Conservation Program in the NBHCP has been developed to mitigate
adequately for the take associated with Covered Activities while also achieving a primary
objective of creating a system of reserves with both wetland and upland components that
would support viable populations of the giant garter snake, Swainson's hawk, and other
Covered Species.

The comment also requests a minimum size of 1,000 acres for Mitigation Lands. See the
response in b. above regarding this comment. Regarding priority acquisitions, the NBHCP
already includes such provisions (Sections IV.C.2 - IV.C.4 of the NBHCP). Also see
Responses to Comments 01-8,01-10,01-28, and 01-59.
The comment also requests encouragement of marsh habitat and management compatible
with airport needs. Chapter IV of the NBHCP includes a section on the management of
reserves including marsh reserves for compatibility with the airport (See NBHCP, Section
IV.D.5). As discussed in the EIR/EIS (Sections 3.11 and 4.11), Sacramento International
Airport and TNBC are engaged in ongoing discussions to coordinate the implementation of
the NBHCP with future master planning efforts that may be conducted by the airport (see
also Responses to Comments G8-25 and G8-36). There is no reason to presume that this
constructive dialogue would be discontinued. In addition, neither the airport or Sacramento
County has expressed interest in participating in the NBHCP, and if the airport were to
request coverage for take (either under a separate HCP or as party to the NBHCP),
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additional environmental review and a review of the effects on biological resources within
the Basin would be required (Section 2.7.3 of the FIR/EIS).
The comment also requests that conversion of rice lands to marsh lands be limited to edge
areas and require a TNBC finding that such conversion is necessary. Section VLH.2
describes the specific process for conversion of rice lands to managed marsh to best support
the needs of the Covered Species. Conversion of such lands is dependent on written
justification of the USFWS rather than TNBC's Board because the USFWS is the agency
responsible for the implementation of the ESA. Also see the Addendum to the Biological
Resources Technical Memo (Appendix K of the Final NBHCP).

Response to Comment 01-11
a. Contrary to the statement that the ITP issued for the NBHCP would be a "one permit
covers all approach," the Applicants have requested separate take authorizations for each
Applicant's respective Permit Area. The NBHCP addresses the incidental take of Covered
Species associated with a well-defined amount of Planned Development within each
Applicant's respective Permit Area. This amount of Planned Development is based upon the
Applicants' adopted general plans, community plans, and/or specific plans that specify the
amount of development that may proceed within the 50-year term of the TPPs. In addition,
Metro Air Park has a separate ITP issued pursuant to an HCP that is consistent with the
NBHCP's conservation strategy. Because the NBHCP is based upon the projections of
reasonably foreseeable development within the Permit Areas, the proposed allocation of
take authorizations is not arbitrary. The commentor is referred to the evaluation of land use
development within the Basin as described in detail in Chapter III of the NBHCP and
Section 3.6 of the EIR/EIS. In addition, the Planned Development has been extensively
evaluated both in the EIR/EIS and in numerous planning and environmental review
documents. The EIR/EIS discusses the review of the Planned Development throughout the
document and specific detailed discussions and analyses are in Chapters 1 and 2, Sections
4.1 and in Appendix C. Regarding the comment on other potential development in the
basin, see Master Response 3(Joint Vision) and Master Response 4(Cumulafive Impacts ).
Regarding the comment on the 17,500 acres of Planned Development, this level of
development is discussed in detail in Section 2.3.1 of the EIR/EIS and Chapters I and III of
the NBHCP. The commentor is referred to Master Response 4 (Cumulative Impacts) for a
discussion of the status of other activities that the commentor suggests have been or may be
undertaken in the future by the Sacramento Area Flood Control Agency (SAFCA),
Sacramento International Airport, Natomas Mutual, Caltrans, and Sacramento County
Public Works. Other foreseeable actions are discussed in Section 4.1.2 and evaluated
throughout the separate resource sections of the EIR/EIS. These other potential
development actions also would be required to comply with the ESA. During any future
review of such projects under Section 7 and/or Section 10 of the ESA, the USFWS will
evaluate the effects of the action and the conservation strategy proposed on the species
addressed in the NBHCP to ensure any such projects contribute to the continued viability of
the species in the Natomas Basin.
b. The commentors suggest issuance of alternative "staged" permits covering fewer acres of
development but do not offer any evidence that such staged permits are necessary or
appropriate to address impacts to the Covered Species. The take coverage for 17,500 acres of
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Planned Development in the Natomas Basin under the NBHCP reflects the urban
development needs of the City and Sutter County and the impacts of such take are expected
to be minimized and mitigated by the proposed NBHCP. The Applicants and the Lead
Agencies do not agree that a staged permit system is preferable or necessary.
The second paragraph of this comment also suggests a process whereby acreage could
"shift" among jurisdictions. In response, the Planned Development represents the
foreseeable development in the Natomas [see Master Responses 3 (Joint Vision)] and 4
(Cumulative Impacts). The NBHCP evaluates the effects of take associated with
development within the City's and Sutter County's Permit Areas.
Shifting development areas is not feasible because both the NBHCP and the EIR/EIS are
required to describe accurately the Covered Activities at a level of detail that provides the
approving agencies and the general public with an understanding of the activities for which
the Applicants are seeking incidental take coverage. In addition, the Planned Development
represents the foreseeable development in the Natomas Basin, as discussed in Section 4.1.2
of the EIR/EIS and in Master Response 4 (Cumulative Impacts). That level of development
has been extensively described and analyzed in previous planning and environmental
review documents and is the proposed Covered Activity for which the City and Sutter
County are requesting incidental take coverage. The comment also does not specify where
the "shift" areas would be, and no land use plans have been submitted to land use agencies
for consideration and approval.
Regarding the specific acreage suggestions for the shifting development in the City, these
are not feasible given the specificity required for discussions of proposed Covered Activities
(see preceding paragraph). In addition, some of the acreage proposed to be eligible for
shifting is already clearly defined as part of the Planned Development. The 8,050 acres
proposed in the comment as one of the areas to be shifted is the existing development that is
currently included in the NBHCP (see Section I.N of the NBHCP and Section 2.2 of the
EIR/EIS). The entire 8,050 acres proposed for incidental take authorizations comprise lands
within the North and South Natomas Community Plan areas. We are unclear as to the basis
for the commentor's assertion that the 8,050 acres should cover the entire North Natomas
Community Plan area.
Regarding Sutter County acreage, the comment recommends a reduction in developable
land of 4,467 acres (presumably suggesting 3,000 acres of development versus the
7,467 acres in the Sutter County Specific Plan) but provides no rationale for the reduction.
With respect to Sutter County, the County is requesting incidental take authorization for
7,467 acres of its 10,000-acre Industrial/ Commercial Reserve area. Also, as noted above, the
3,500 acres of development are specified in the Sutter County Specific Plan and evaluated in
the Sutter County EIR for that specific plan (see Sections 2.2, 3.1, 3.3, 4.1.3, 4.1.4, and 4.3 of
the EIR/ EIS for discussion of the Sutter County lands and references to relevant planning
documents addressing impacts of that Covered Activity). Although 3,500 acres of the
7,467-acre development potential have undergone preparation of a specific plan, it is
envisioned that during the 50-year term of Sutter County's TTP an additional 3,967 acres of
Planned Development could seek incidental take authorization. Thus, limiting development
to 3,000 acres is inconsistent with Sutter County's adopted land use plans. In addition,
Sutter County's determination of the acreage to include in the Permit Area has taken into
consideration the protection of important habitat. Specifically, Sutter County's Planned
5AC11677951031060002(LETTERSDOC)
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Development of 7,467 acres does not include the 1-mile Swainson's Hawk Zone lands
directly adjacent to the Sacramento River (1,015 acres). That land is currently designated for
Industrial/Commercial use and, as part of the implementation of the NBHCP, Sutter
County proposes to initiate a General Plan Amendment to redesignate those lands as
Agricultural and remove those lands from development. In the absence of the NBHCP, the
1,015 acres in that proposed buffer zone would not be afforded this protection.
Similarly, MAP is subject to adopted land use plans authorizing development of 1,983 acres.
Thus, the basis upon which the commentor relies to limit development to 1,683 acres is
unclear. As discussed in the NBHCP EIR/EIS, the MAP acreage is included in the
evaluation of the NBHCP because the MAP's offsite improvements fall partially within the
City's Permit area and partially within Sacramento County. These offsite improvements are
authorized under the MAP ITP but are included in the NBHCP to provide comprehensive
application of conservation measures in the Natomas Basin and a conservative assessment
of impacts in the EIR/EIS. Because a separate HCP and EIS were prepared for MAP, the
approved acreage of Planned Development cannot be revised in the context of the NBHCP,
nor is such a revision within the land use authority of either the City or Sutter County. As
noted in Section 1.2.1, the ITP and Record of Decision (ROD) for the MAP project were
issued in February 2002. The pending litigation on that project does not affect the analysis
conducted for the NBHCP because the NBHCP includes an independent analysis of the
impacts of the MAP acreage in the context of the entire Natomas Basin.

The comment also suggests that:
•

projects that are subject to a separate Section 7 consultation (presumably other than
those covered by the NBHCP) be required to conform to the mitigation measures in the
NBHCP,

•

the TNBC review and approve those requirements and integrate those projects into the
reserve system operated by the TNBC, and

•

there be a "cap" on development of 17,500 acres.

The NBHCP states that private or public actions that are Covered Activities under the
NBHCP may also be subject to separate Section 7 review if those actions are authorized,
carried out, or funded by federal agencies. Incidental take for Covered Activities carried out
by the Applicants or third-party developers acting under the authority of a City or Sutter
County Urban Development Permit will be granted under the Permits and will be subject to
the take avoidance, minimization, and mitigation measures provided under the NBHCP.
Incidental take coverage for the federal action agency will be granted through the incidental
take statement issued with the USFWS' Section 7 biological opinion (see NBHCP, Chapter
1.0). Regarding conditioning unidentified "projects" on mitigation measures in the NBHCP,
the request for this condition is outside the scope of the NBHCP and the EIR/EIS to require
conditions on unidentified possible future projects. It is, therefore, also outside the scope of
these processes to require inclusion of unknown unidentified projects into the Mitigation
Lands. Regarding a request for a cap on development, see Response to Comment 01-10 and
other responses included in this comment. Also see Master Response 4 (Cumulative
Impacts) regarding the suggestion to put a cap on development.
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Response to Comment 01-12
a. The decision of the Applicants to participate in implementation of the NBHCP is
voluntary, and neither the Lead Agencies nor the Applicants can compel other parties to
participate. The City requested Sacramento County to participate (see Appendix K of the
Final EIR/EIS) and also offered the water agencies indemnification from potential litigation
on the NBHCP. Neither the County of Sacramento nor the Water Agencies have chosen to
participate in the revised NBHCP at this time. See the discussion of involvement by SAFCA
(a division of the County of Sacramento) in c. below as well as in Master Response 4
(Cumulative Impacts) and Response to Comment G2-3.
b. The history of both the Water Agencies' and Sacramento County's participation in the
NBHCP is discussed in Section 1.2.1 of the EIR/EIS. If either of these entities choose to
participate in the NBHCP or prepare separate HCPs at some future unknown date, the
NBHCP includes procedures for that participation. Depending upon the nature of the Water
Agencies' and/or Sacramento County's activities proposed for incidental take coverage,
such participation may be subject to additional environmental review. Regarding the water
agencies' role in maintaining connectivity of the canals, this issue is discussed in the
responses to Comment Letter 15 and Master Response 2 (Connectivity). Also, as shown in
Figure 17 of the NBHCP, the key canals that facilitate connectivity would be maintained for
at least the term of the Permit. In addition to the water agencies' role in maintaining
drainage canals, the NBHCP identifies connectivity as a priority goal and includes
additional measures relevant to acquisition criteria on this issue. The history of the Water
Agencies' participation in the NBHCP is discussed in Section 1.2.1 of the EIR/EIS.
Regarding SAFCA, see Master Response 4 (Cumulative Impacts) and Response to Comment
G2-3.
c. The Water Agencies and SAFCA are not solely responsible for maintaining the viability of
agriculture and habitat within the Basin. The NBHCP's Operating Conservation Program
contains conservation measures to assure the viability of habitat through the system of
reserves contemplated in the NBHCP. Although the retention of agriculture in the Basin is
not a mitigation requirement of the NBHCP, the NBHCP does include adaptive
management measures intended to respond to changes in foraging habitat and canal
connectivity that could occur within the Basin during the 50-year life of the Permits. Neither
the City, Sutter County, TNBC, nor the developers of Planned Development should be
required to compensate the Water Agencies for canal management that the Water Agencies
undertake to provide flood control and irrigation throughout the Basin. Master Response 2
(Connectivity) describes the process for the acquisition of canals and canal easements to
maintain canal connectivity in the future.
d. See Response to Comment G8-32 regarding water transfers. Limitations on water
availability to lands outside the Mitigation Lands would be subject to the Adaptive
Management provisions in the NBHCP (see Section VI.F), which allow amendment to the
NBHCP for significant land use changes. Limitations on water availability to the Mitigation
Lands itself is an unforeseen circumstance for the reasons presented in Section VI.K.2.g of
the NBHCP and Section 4.3 of the EIR/EIS. The roles and responsibilities of the NBHCP
TAC are established in Section IV.B.1 of the NBHCP. The TAC is an advisory committee and
has no legal authority to approve or disapprove actions by other agencies.
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e. As discussed above, whether the water agencies choose to seek a permit at this time, the
NBHCP and the EIR/EIS have addressed and analyzed the connectivity of the canals. The
Lead Agencies do not agree that formal memoranda of understanding (MOUs) are the only
mechanism to facilitate the objectives of the NBHCP. In addition, requiring conditional
approval on activities and projects not covered by this NBHCP is a separate issue that can
be raised by the commentors in other review processes if other projects proceed in the
future.

Response to Comment 01-13
The Lead Agencies cannot compel participation in the voluntary development of an HCP
(see Response to Comment 01-12).
The commentor suggests that Sacramento County has approved development without
consideration of species mitigation. The commentor is referred to Master Response 4
(Cumulative Impacts) and Response to Comment 03-13 regarding the Sacramento County
Zoning Code and the non-discretionary approval of new residences and accessory
structures. It is important to note that building permits have been issued for permitted uses
in agricultural zones consistent with the No Action Alternative, and such permits will
continue to be issued for by-right land uses. In addition to residences and accessory uses,
permitted uses in agricultural areas outside the Permit Areas include farming, commercial
stables, and produce stands. Intensive agricultural developments such as agricultural repair
shops, hog farms, and food processing facilities are allowed subject to issuance of a
Conditional Use Permit. Although the NBHCP would not restrict the construction of
residences and accessory buildings on parcels zoned for agriculture, individuals
undertaking any such actions would be subject to the prohibitions against take articulated in
the F,SA and CESA. No take authorization would be granted to individuals outside the
Permit Areas.
It is also important to note that not all lands outside the Permit Areas are now or were
historically in agriculture. The GIS Land Use and Habitat Database shows Rural Residential
areas scattered throughout the Natomas Basin, most of which are I to 5 acres in size. In
addition, the Urban land use class is applied to larger farm compounds and agricultural
businesses (e.g., silos and rice dryers) as well as to some developed areas along El Centro
Road. Two areas along El Centro Road warrant further mention. First, there is a Highway
Travel Commercial area (TC Zone) located at the intersection of El Centro Road and West
El Camino Avenue (at the I-80/El Camino interchange). Most highway-commercial
businesses (e.g., motels, restaurants) can be constructed without discretionary action by
Sacramento County. This area is designated as Urban in the GIS database, and is, therefore,
part of the baseline condition. Also, a small Agricultural-Residential area is located adjacent
to the east side of El Centro Road west of the West Drain. This area is designated as
Agricultural-Residential with minimum lot sizes of 1, 2, and 5 acres and has more use
restrictions than an agricultural zone. This area is also designated as Urban in the GIS
database. As discussed in the paragraph above, all development is subject to the
prohibitions against take articulated in the ESA and CESA, and no take authorization would
be granted to individuals outside the Permit Areas.

With the exception of the Panhandle annexation area, no areas outside of designated Permit
Areas are zoned for extensive development or are considered Planned Development.

78

NATOMAS BASIN HCP
FINAL EIRIEIS

SAC1761795I031060002(LETTERS.DOC)

LETTER 01-EC0SffOSHMWFiPGISIERRA CLUB

As noted above, neither the Lead Agencies nor the Applicants can compel another party,
including Sacramento County, to participate (also see Response to Comment 01-12). The
NBHCP presents a mitigation strategy that meets the overall goals and specific objectives
identified in Section LC of the NBHCP. The lack of participation by Sacramento County
does not prevent the Applicants from preparing an HCP that provides adequate mitigation
for covered activities and that meets ITP issuance criteria.
Impacts to Swainson's hawk resulting from actions by Sacramento County or the airport are
properly investigated by the CDFG. In addition, the U.S. Army Corps of Engineers is
currently investigating the airport's fill of wetland areas without appropriate permits, and
the USFWS is investigating the potential take of giant garter snake in connection with the fill
activities." As stated in a. above, all development in the county that would result in take of a
federally listed species without appropriate authorization is subject to civil or criminal
penalties under the ESA. As mentioned in the comment, there is currently a legal challenge
to the USFWS's issuance of an ITP to the Metro Air Park Property Owners' Association. This
legal challenge, however, does not enable the USFWS to compel the County of Sacramento
to become a party to the NBHCP.

Response to Comment 01-14
As discussed in the NBHCP (Section IV.B), TNBC's Board would be composed of
representatives of the Permittees who would be appointed by the Permittees after they
receive ITPs. The comment requests a revision to the appointment process (i.e., Board
members would be appointed by parties not participating in the NBHCP) that would
preclude any staff of the appointing bodies from serving on the Board. Given that TNBC
implements the NBHCP on behalf of the Permittees, it is unreasonable to request that no
Permittees be eligible to sit on the Board. The comment also requests that parties that have
chosen not to participate in the NBHCP (e.g., Sacramento County) be afforded the privilege
of appointing Board members. It is not reasonable either to: (1) bestow the privilege of
appointing members to TNBC's Board or (2) assign oversight authority of the Permittees'
plan (i.e., the NBHCP) to nonparticipating entities, which is what would occur if the
comment were implemented. Because Sacramento County has decided not to participate in
the NBHCP for areas outside of MAP, the nature and/or basis for Sacramento County's
participation on the TNBC Board is uncertain.

Response to Comment 01-15
The payment of the Mitigation Fee for Authorized Development is required prior to
issuance of an Urban Development Permit as discussed in Chapter VI of the NBHCP. The
Mitigation Fee as proposed is a one time, up-front fee that is paid prior to commencement of
grading. The terms and conditions of the payment will be included in the Urban
Development Permit. This fee provides funding for the acquisition of Mitigation Lands. To
further ensure adequate funding, the Mitigation Fee includes a Supplemental Endowment
component that will be collected prior to issuance of the Urban Development Permit "in an
amount sufficient to fully fund the operation and maintenance, adaptive management,
monitoring, and changed circumstances obligations for Mitigation Lands in perpetuity, even
after Authorized Development is fully built-out." (Section VI.B.1 of the NBHCP) These
conditions of funding are designed to ensure adequacy of funds for purchase of lands for
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creation of habitat reserves that meet the acquisition criteria of the NBHCP (Sections
IV.C.2.c, IV.C.3.b, and IV.C.4.b) and are adequate.
In addition, the NBHCP includes provisions to accommodate the comment request to
acquire lands in advance of development. Section VLC includes the specific objective of
acquiring lands in advance of development and presents the specific provisions relevant to
that goal, including the 200-acre cushion of Mitigation Lands (Section VI.C.1), the 400-acre
managed marsh requirement (Section VI.C.2), and the conditions for continued conversion
of marsh lands subsequent to the conversion of the initial 400 acres of managed marsh
(Section VI.C.3). The terms of the Urban Development Permit and the advance purchase
conditions of the NBHCP accomplish what is requested in the comment for assurances of
funding. The "back-up" mechanism requested (e.g., bonds) would be contingent on voter
approval and, therefore, less of an assurance than the existing mechanisms in the NBHCP
(also see Response to Comment 01-40).

Response to Comment 01-16
Although the EIR/EIS evaluated several alternatives to the Proposed Action, only one
environmentally superior alternative, Alternative 2, Habitat-based Mitigation, was
identified. This alternative was, however, determined to be infeasible as demonstrated in
the Economic Analysis contained in Appendix A of the NBHCP. Contrary to the
commentor's assertions, the NBHCP addresses the net effects on fees of larger mitigation
ratios as demonstrated in the Economic Analysis (see Figures 5-12 of the Economic Analysis
[Appendix A of the NBHCP]). The comment references an attachment to the comment letter.
Responses to those comments are in 01-42 through 01-60. Also see Master Response 1
(Mitigation Ratio).

Response to Comment 01-17
This comment generally reiterates comments raised previously in this comment letter or
elsewhere in this or other comment letters. Many of the comments summarized in this
comment are not feasible or present an alternate approach that does not clearly lessen
environmental effects. Where detailed responses are provided to the points raised in this
comment, the location where responses have already been provided is referenced.
Otherwise, the General Response provided in this table provides the complete response.
Suggested change to
NBHCP Comment
28,000 acres of available
land for purchase
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General Response
This comment is based on the assumption that
the proposed mitigation ratio is not adequate.
While 28,000 acres of land may remain in the
Basin, not all of this land is required as
mitigation, nor is it available for purchase at a
cost that can be supported under the NBHCP
Percent improvement in reserves does not factor
in findings of EIR/EIS analysis of impacts of
NBHCP.
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Detailed Response
Reference (if applicable)
Responses to Comments
01-7, 01-10, G8-32, 0142 through 01-60, Master
Response 1 (Mitigation
Ratio), Master Response 2
(Connectivity), Master
Response 3 (Joint Vision),
Master Response 4
(Cumulative Impacts), and
Master Response 5
(Swainson's Hawk
Foraging Habitat).
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Suggested change to
NBHCP Comment

General Response

Detailed Response
Reference (if applicable)

Identify and manage large
tracts of reserve areas

Results in land speculation and inflated land
prices. Already evaluated and dismissed as an
alternative. Does not take into account the lower
habitat value of existing lands versus the higher
quality of managed reserves that meet the
biological needs of Covered Species. Does not
consider the management needs for all 22
Covered Species.

Responses to Comments
01-7,01-10

Acquire lands before
grading

As stated in Response to Comment 01-15, the
NBHCP requires the payment of Mitigation Fees
prior to issuance of an Urban Development

Responses to Comments
01-10, 01-42 through 0160

Permit and a 200-acre mitigation cushion to
assure Mitigation Lands are acquired as
described in Section VI.C of the NBHCP. Inflated
land prices would offset any benefits associated
with eliminating the Supplementary Endowment.

Land speculation and use
of grants for acquisition

Redlining target areas will result in land
speculation/increased prices. Although the

Response to Comment
01-15

NBHCP relies on the Mitigation Fee program to
provide funding for mitigation, the NBHCP does
not preclude the use of grants or other awards to
fund activities other than the mitigation
obligations set forth in the NBHCP. Grants are
considered to be a less reliable source of funds
and are subject to funding vagaries of issuing
entities.

TNBC management of
private lands

Not feasible. TNBC is an implementer of the
NBHCP, not a land management agency. The

Response to Comment
01-7

suggested revision is neither feasible nor would it
clearly lessen the environmental impacts of the
Proposed Action. Neither TNBC nor land use
agencies can mandate central management of
private lands.

Water supply

The commentor's alternative does not guarantee
the availability of a permanent water supply

Response to Comment
01-7

source for habitat purposes. This alternative
would not be feasible because TNBC cannot
mandate central management of private lands.

Conservation easement

The NBHCP would allow TNBC to secure
Mitigation Lands by acquiring fee title or a

Response to Comment
G3-1 1

conservation easement. Nonetheless, securing
conservation easements on all potential
Mitigation Lands may not meet biological goals
and objectives of NBHCP because of the
competing needs between agricultural uses and
habitat enhancement. The NBHCP provides for
Mitigation Land and implementation of related
management activities that meet the biological
goals in perpetuity.
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Suggested change to
NBHCP Comment

General Response

Detailed Response
Reference (if applicable)

Local government
revenues from TNBC

Contrary to the commentors suggestion, there is
no evidence that the City, Sutter County, or

control of private lands

TNBC would receive higher revenues from
Mitigation Lands maintained in agricultural uses,
or that conflicts would not arise in land
management. Moreover, this alternative is not
feasible because neither TNBC nor the Land Use
Agencies can mandate central planning and
management of private lands.

Reduce development and
costs to local government
are lower

The commentors assertion that the net costs to
local governments of lands in open space would
be less than if the same lands were developed is
unsupported. It is unclear whether reference is
made to the Mitigation Lands required under the
NBHCP or the remaining lands outside of the
system of reserves. Does not meet Applicants'
proposed definition of Covered Activities. The
City and Sutter County have prepared the
NBHCP to address the potential for take of
Covered Species associated with the Planned
Development of 17,500 acres. The NBHCP does
not contemplate the development of more than
17,500 acres of land within the Basin; thus, the
development costs to which the commentor
alludes are unclear

Response to Comment
01-10

Developers pay for
administrative costs of
acquisition

The commentor's suggestion that the developers
would pay for the administrative costs, which
would result in lower Mitigation Fees per acre is
unclear. The NBHCP already requires the
developers to pay for the administrative costs
and Mitigation Land acquisition costs prior to
issuance of an Urban Development Permit.

Responses to comments
01-42 through 01-60

Larger reserve areas

While the cost per acre may be lower for
managing and monitoring Mitigation Lands
because of economies of scale, larger reserve
sites will require more areas subject to
management and monitoring. Moreover, to meet
the NBHCP biological goals and objectives,
enhancement and restoration activities would be
required, which also would increase the
mitigation costs associated with larger reserves.
As demonstrated in the NBHCP and the Tech
Memo, the NBHCP adequately mitigates for the
impacts of take associated with the Covered
Activities. The larger reserves request is based
on the assumption that a 1:1 mitigation ratio is
necessary to meet ITP issuance criteria. For the
reasons set forth in Master Response 1
(Mitigation Ratio), the increased ratio is not
warranted. The comment also states that public
intrusion would be limited, but the commentor's
suggestions for facilities construction contradicts
this assertion.

See Appendix H of the
NBHCP; Master Response
1
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Suggested change to
NBHCP Comment

General Response

Detailed Response
Reference (if applicable)

Economies of scale of
agricultural operation from
centralized management
of private land

The commentor's suggested alternative is not
feasible because neither TN BC nor land use
agencies can mandate central planning and
management of private lands.

Response to Comment
01-10

Future undefined
development allowable
under NBHCP

The basis for allowing over 6,000 acres of future
undefined development is unclear. The NBHCP
covers issuance of ITPs to 17,500 acres of
Planned Development.

Response to Comment
01-7; Master Response 4
(Cumulative Impacts)

Water agencies'
participation

The NBHCP includes avoidance, minimization,
and mitigation measures for the Water Agencies
should they elect to participate in the NBHCP.
However, the NBHCP is designed to provide
mechanisms to ensure that the Mitigation Lands
will continue to function in the event connectivity
is compromised. Neither the Applicants nor the
Wildlife Agencies can compel participation or
permit application. Existing measures and
retaining of key canals are identified in NBHCP.

Master Response 2
(Connectivity); Responses
to Comment G3-11,13-2,
and 113-40

Edge effects

The NBHCP includes measures to minimize the
potential for edge effects and incompatible land
uses by including requirements for minimum
reserve sizes, buffers, and setbacks.

Response to Comments
03-19

Connectivity

The NBHCP includes measures to maintain
connectivity between reserves as indicated
above.

Master Response 2
(Connectivity); Response
to Comment (33-11

Fragmentation avoided by
compelling non-permit
applicants to participate

The NBHCP addresses 17,500 acres of Planned
Development in the Basin. The NBHCP also
includes provisions allowing for amendments to
the NBHCP in the event that future development
was proposed beyond 17,500 acres or outside
the Permit Areas. The technical analyses in
support of the NBHCP were conducted to
demonstrate that the Operating Conservation
Program would be effective in mitigating for the
effects of take resulting from 17,500 acres of
development. The commentor has not provided
any information indicating that this alternative
would clearly lessen impacts, nor has information
been provided supporting take authorization for
development beyond 17,500 acres in the Basin.
Moreover, neither the Land Use Agencies nor
the Wildlife Agencies can compel nonparticipants to join an HCP.

see Appendix H of the
NBHCP; Master Response 1

Proposed process for
acquiring reserves
minimizes potential for
mitigation failure

The process recommended by the commentor
would not clearly lessen impacts, nor is such a
proposal feasible for the reasons discussed
above. The Applicants will commit to the
implementation of feasible mitigation measures.
For the reasons discussed above, it is infeasible
for TNBC or the Land Use Agencies to institute
wholesale central management of private lands.

See Responses to
Comments 01-7 through
01-15
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Response to Comment 01-18
The Lead Agencies and the Applicants acknowledge the importance of the Natomas Basin
to the giant garter snake. The comment references the 1994 Biological Opinion (BO) for a
SAFCA flood control improvement project (Local Area Project), and the quotes from that BO
relevant to future urban development are an acknowledgment that future urban
development and associated activities in the Natomas Basin could affect the giant garter
snake population. It is important to note that the cites in the comment are from documents
prepared in 1994 and are based on 1992 sources-see below. Subsequent to the 1994 BO, the
Planned Development underwent local land use planning processes, including development
of specific plans and environmental analyses. The relevant planning documents are
discussed in Chapters 3 and 4 of the EIR/EIS. In response to the 1994 BO and concerns from
the Wildlife Agencies in general, the City and Sutter County initiated preparation of the
NBHCP and are requesting incidental take coverage for potential take associated with the
Planned Development.

Regarding the quote from the 1994 BO prepared for the Revised Natomas Area Flood
Control Improvement project (March 11, 1994), the correct quote from that BO is "Absent
measures to address the prospect of future basin-wide losses of existing giant garter snake
habitat, this flood control project and future urban development could extirpate the giant
garter snake from the American Basin." (In the BO, this quote is originally sourced to a 1992
CDFG document.)
See references to giant garter snake use of the Natomas Basin in Section ILC.2.d of the Draft
NBHCP and on pp. 3-39 and 4-57 of the Draft EIR/EIS. Extensive technical analyses were
conducted on the effects of implementing the NBHCP to demonstrate that issuance of the
ITPs would not appreciably reduce the likelihood of survival and recovery of the giant
garter snake. As further discussed in the Biological Resources Technical Memo (Appendix H
of the NBHCP), the Proposed Action will not result in significant impacts to the giant garter
snake because the loss of existing habitat will be gradual, particularly with respect to
agricultural lands, and much of the Basin will continue to be used for agriculture over the
life of the Permit, both within and outside the Mitigation Lands. Second, the quality of
habitat and range of habitat values provided by the Mitigation Lands will exceed the quality
of habitat and range of habitat values provided by agricultural lands that may be lost to
Planned Development (NBHCP, Section VILI.1, and Appendix H to the NBHCP, Section 5).
The comment misquotes the Draft NBHCP (see referenced text quoted from pp. VII-7 - VII8). The Draft NBHCP does not state that "without measures to avoid, minimize, and
mitigate impacts of development, the City and Sutter County's development would
adversely affect the continued existence of the Giant Garter Snake in the Natomas Basin."
The Draft NBHCP states that "[a]bsent the take avoidance, minimization and mitigation
measures of the NBHCP, this loss of habitat could potentially represent a substantial impact
on the local (American Basin) and statewide population of the snake." Based on the analysis,
the NBHCP concludes (on p. VII-11) that with the inclusion of all of the NBHCP
conservation and implementation measures (summarized as the Operating Conservation
Program), take of giant garter snakes would be minimized and mitigated to the maximum
extent practicable in accordance with the ESA and will be minimized and fully mitigated in
accordance with CESA.
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Response to Comment 01-19
The Lead Agencies and the Applicants acknowledge the importance of the Natomas Basin
to the Swainson's hawk consistent with the quoted text from CDFG's consultation letter.
The primary concern raised by CDFG in its 1990 consultation letter was the loss of habitat
(and subsequent impacts to giant garter snake and Swainson's hawk) from urban
development in the Natomas Basin that would occur subsequent to the flood control actions
identified in the American River Watershed Investigation. It is important to note that
correspondence from the Wildlife Agencies, such as CDFG's 1990 consultation letter and the
1994 BO (see Response to Comment 01-18), were important precursors for the NBHCP
effort that is currently under way. The Wildlife Agencies have been and continue to be
participants in the development of the NBHCP. See references to Swainson's hawk use of
the Natomas Basin in Section II.C.3.d of the Draft NBHCP and on pp. 3-44 - 3-46 of the Draft
EIR/EIS. Although Swainson's hawk is not a federally listed species, in accordance with the
No Surprises Rule, the USFWS treats the hawk as if it is listed. Therefore, the USFWS is
evaluating whether the Proposed Action would appreciably reduce the likelihood of the
survival and recovery of this species. As further discussed in the Addendum to the
Biological Resources Technical Memo, the applicants believe that the Proposed Action will
not appreciably reduce the likelihood of the survival and recovery of the Swainson's hawk
because the loss of existing habitat will be gradual, particularly with respect to agricultural
lands, and much of the Basin will continue to be used for agriculture over the life of the
Permit, both within and outside of the Mitigation Lands. Second, the quality of habitat and
range of habitat values provided by the Mitigation Lands will exceed the quality of habitat
and range of habitat values provided by agricultural lands that may be lost to Planned
Development (NBHCP, Section VILL1, Appendix K of the NBHCP, Section 5, and Master
Response 5[Swainsori s Hawk Foraging Habitat]).
The comment inaccurately quotes the Draft NBHCP (see referenced text quoted from page
VII-14). The Draft NBHCP currently contains the measures to avoid, minimize, and mitigate
impacts to Swainson's hawk. The NBHCP states that Authorized Development in the City
of Sacramento will result in the loss of foraging habitat and could disturb or eliminate active
nest sites because of construction activities and that"[a]bsent the avoidance, minimization,
or mitigation measures of the NBHCP, this loss of habitat would potentially represent a
substantial impact on the Swainson's hawk in the City's Permit Area that might adversely
affect the continued existence of the species in the Basin." The NBHCP goes on to conclude
(on p. VII-15) that with the inclusion of all of the NBHCP conservation and implementation
measures (summarized as the Operating Conservation Program), take of Swainsori s hawks
will be minimized and mitigated to the maximum extent practicable in accordance with the
ESA and will be minimized and fully mitigated in accordance with CESA.

Response to Comment 01-20
The Applicants believe that the NBHCP and its analysis in the EIR/EIS, the Economic
Analysis, the Biological Resources Technical Memo (Appendix H of the NBHCP), and the
Addendum to the Biological Resources Technical Memo (Appendix K of the Final NBHCP)
support a determination that the 0.5:1 mitigation ratio, in conjunction with the avoidance,
minimization, and conservation measures included in the NBHCP, will mitigate and
minimize the impacts to the Covered Species to the maximum extent practicable in
accordance with the ESA. Similarly, the Applicants believe the analyses in the referenced
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documents demonstrate that the NBHCP's Operating Conservation Program will fully
minimize and mitigate the impacts associated with incidental take in accordance with
CESA. Further, as the technical analyses determine, the NBHCP's Operating Conservation
Program will not result in significant impacts to the Covered Species.

As noted above, the NBHCP is based on substantial scientific evidence including field
studies, GIS habitat and land use mapping, the mapping and analysis of the most recently
available species occurrence data, and other biological and economic analyses. The objective
of this substantial analysis was to ensure that the Applicants had adequate knowledge and
information to develop mitigation and conservation measures that would not appreciably
reduce the likelihood of the survival of the Covered Species (which is one of the primary
criteria for USFWS review and approval of the ITP). The NBHCP includes multiple
approaches, with avoidance as the first priority as represented by the substantial speciesspecific avoidance, minimization, and mitigation requirements included in Chapter V of the
NBHCP. In addition, the Mitigation Lands to be created by the NBHCP are designed to
provide enhanced habitat quality for the Covered Species (see especially Appendix K of the
Final NBHCP, which addresses the quality of foraging habitat for Swainson's hawk).
Finally, the NBHCP includes a monitoring and adaptive management program to assess the
effectiveness of the conservation program and to provide information necessary to make
habitat or management adaptations. The NBHCP adaptive management section specifically
sets forth policies for adaptations or improvements to mitigation reserve lands in the event
new scientific information or species recovery plans become available. Section VI.H of the
NBHCP includes sections on adaptive management to respond to both the Swainson's hawk
recovery plan and/or giant garter snake recovery plan if such plans are promulgated by the
Wildlife Agencies.
The NBHCP's assumptions are supported by independent biological opinion, as
demonstrated in the response to this and other comment letters in the Draft and Final
EIR/EIS and in the Draft and Final NBHCP. The commentor states that the 0.5:1 mitigation
ratio is not justified by the NBHCP or the EIS/EIR. Substantial biological analysis and
habitat assessments were conducted to develop the associated avoidance, minimization, and
mitigation strategies included in the NBHCP as further evaluated in the analysis noted in a.
above. In addition, the Economic Analysis (Appendix A of the Draft NBHCP) and
Responses to Comments 01-42 through 01-60 discuss the analysis of the NBHCP's
measures and the appropriateness of the mitigation ratio. Further information on the
development of the mitigation ratio is included in Master Response 1(Mitigation Ratio) and
in Response to Comment 01-21. Also see Response to Comment 01-4.

Response to Comment 01-21
a. The comment quotes Comment Letter G2 and raises questions about why the mitigation
ratio for the NBHCP differs from what is proposed for other HCPs. Comment G2-6 is
quoted only partially in the comment. The full text is:
It is also our experience that habitat conservation plans usually provide for a
mitigation ratio of 1 acre of mitigation for every acre of land lost or equivalent
compensation in the farnt ofadditional conservation measures or mitigation fees.
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The italicized portion of the sentence is critical to understanding the full range of avoidance,
minimization, and mitigation measures included in the NBHCP.
b. The commentor correctly notes that habitation conservation plans (HCPs) may have
different mitigation ratios and varying levels of mitigation requirements. The USFWS's HCP
Handbook states that "Mitigation programs under HCPs and section 10 permits are as
varied as the projects they address. Consequently, [the] handbook does not establish specific
"rules" for developing mitigation programs that would limit the creative potential inherent
in any good HCP effort." (Habitat Conservation Planning and Incidental Take Permit Processing
Handbook. November 4, 1996. U.S. Department of the Interior, Fish and Wildlife Service; U.S.
Department of Commerce, National Oceanic and Atmospheric Administration, National
Marine Fisheries Service, p. 3-19). The Handbook also states that mitigation programs
should be 1. based on sound biological rationale, 2. practicable, and 3. commensurate with
the impacts they address. Mitigation actions may include avoidance, minimization,
rectifying the impact, reducing or eliminating the impact, or compensating for the impact.
Often more than one strategy is incorporated into an HCP. See Master Response 1
(Mitigation Ratio) for a discussion of other HCPs and how applying a single mitigation ratio
is not reasonable, given the unique conditions of each HCP.
Based on the HCP guidance, mitigation ratios and corresponding mitigation fees may vary
for individual HCPs on the basis of varied considerations, including the number and type of
species covered by the HCP, the types of habitat impacted, and the level of development
seeking incidental take authorization. Similarly, the degree to which avoidance and
minimization measures, as well as other strategies, are used in combination with any
compensatory requirements also can affect the required levels of compensatory mitigation.
The NBHCP includes substantial conservation measures in addition to the creation of
habitat reserves (see Chapters IV, V, and VI of the NBHCP). For example, the NBHCP
includes preservation of the Swainson's Hawk Zone that, with approval of the NBHCP and
issuance of the ITP, will limit development of a 1,015-acre area in the Sutter County
Industrial/ Commercial Reserve for the express purpose of avoiding areas of active
Swainson's hawk nest sites. This conservation measure is in addition to the requirement to
set aside 0.5 acres of Mitigation Land for each acre of development. Similarly, the NBHCP
includes a comprehensive list of avoidance, minimization, and mitigation measures that are
applied, as appropriate, to all Planned Development. Thus, in addition to payment of the
Mitigation Fee, a developer must also mitigate for the specific resources on his/her site. If,
for example, vernal pools were present, additional avoidance and mitigation measures
would be required, including additional fees for purchase of mitigation credits through
USFWS-approved mitigation banks.
Although it is useful to review the approaches of other HCPs, it is not necessarily
appropriate to apply alternate approaches to the NBHCP specifically or to any other HCP
that might be prepared in other areas and for other covered activities. Individual HCPs
must also consider measures and approaches that are appropriate to the unique habitat and
biology of each area (see the quote from the HCP Handbook in a. above).
The commentor cites several HCPs and compares them to the NBHCP. Although the
mitigation approaches differ among the HCPs cited by the commentor, in each case the
USFWS determined that the conservation strategy for each adopted HCP provided take
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minimization and mitigation measures sufficient to meet the permit issuance criteria under
Section 10(a) of the ESA. The ways in which these HCPs differ from the NBHCP are
addressed in detail in Master Response 1(Mitigation Ratio).

c. Proponents of the Brookfield/Northern Territories, Inc. (NTI) project have attempted
unsuccessfully to obtain approval for development outside of the City's Sphere of Influence
(SOI) and Sacramento County Urban Services Boundary. To obtain development
entitlements, landowners within this area must first await the results of the planning,
technical analyses, and environmental review undertaken as part of a future Joint Vision
process. As the NBI-ICP and EIR/EIS acknowledge, any development within the Natomas
Basin outside of the City or Sutter County's Permit Areas or beyond the 17,500 acres of
Planned Development would constitute a departure from the NBHCP's Operating
Conservation Program and would require a new effects analysis, a new conservation
strategy, and applications for incidental take authorizations for that additional development
(see e.g., Draft NBHCP, pp. I-5 - 1-6; Draft EIR/EIS, pp. 4-7 - 4-8). As part of this process,
avoidance, minimization, and mitigation requirements will be identified. If it is determined
that the NTI property can be developed in the future, the City, Sacramento County, and the
Wildlife Agencies will evaluate whether or not a 1:1 mitigation ratio is adequate to mitigate
impacts associated with the development of the Brookfield/NTI property.
Similarly, if other development were authorized through a future joint Vision planning
effort (see Master Response 3[Joint Vision]), this development would be required to
undergo extensive analyses and environmental review to determine whether a 1:1
mitigation ratio would be adequate for the development. It is also important to note that
preliminary discussions regarding a 1:1 ratio include all open space (parks, detention basins,
and other open space areas), and, as such, the actual amount of mitigation is unknown
pending extensive biological analyses comparable to the analyses included in the NBHCP.

Response to Comment 01-22
a. The NBHCP is the product of a decade-long effort to address effects on federal and statelisted threatened and endangered species in the Basin. Overall, this comment references
several letters from USFWS and CDFG dating back to 1994 regarding comments on a theninitial planning effort for habitat conservation (also see Responses to Comment 01-18 and
01-19). It is important to note that in the intervening years, extensive analysis and
discussions have occurred with the Wildlife Agencies regarding the specific proposed
mitigation measures in the NBHCP. The commentor's reference to letters written more than
9 years ago does not necessarily reflect the specific elements of the NBHCP, nor does it
accurately reflect and incorporate the discussions, review, and analysis that have occurred
both for the NBHCP and the EIR/ EIS. It is important to note that substantial additional
information has been developed subsequent to the drafting of the 1994 joint USFWS/CDFG
letter. The NBHCP addresses the protective measures identified in the comment. Specific
examples of information that is included in the revised NBHCP include, for example, more
specific habitat acquisition criteria (Chapter IV of the NBHCP), prioritization of the
Fisherman's Lake area (Section V.A.2 of the NBHCP), and restrictions on take of species
(Chapter V of the NBHCP) including the designation of the Swainson's Hawk Zone.
Extensive new analyses have been conducted (see Response to Comment 01-7 and Master
Responses 1[Mitigation Ratio], 2[Connectivity], 3 Qoint Vision], and 4 [Cumulative
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Impacts]) relevant to the 0.5:1 mitigation ratio. As discussed throughout the EIR/EIS
(Chapters 2, 3, and 4), substantial new analysis was completed that is intended to support a
finding that the 0.5:1 mitigation ratio, in conjunction with other NBHCP avoidance,
minimization, and mitigation measures, is effective in ensuring that issuance of incidental
take authorization will not result in jeopardy to the Covered Species, and that the ratio
meets the maximum extent practicable threshold criterion. As discussed in Responses to
Comments 01-1, 01-3,014,01-7,01-10,01-11,01-17, and other responses in this Final
EIR/EIS, extensive analysis was conducted by environmental, biological, and economic
experts on the mitigation measures of the NBHCP. CH2M HILL completed a GIS Habitat
and Land Use Assessment Database to define impacts to Covered Species (see Figure 10 in
the NBHCP) that was used to complete an impact analysis based on the amount of each type
of habitat converted to Planned Development in the Permit Areas. The impact analysis,
attached as the Biological Resources Technical Memo, Appendix H to the NBHCP, is
incorporated in Chapter VII of the HCP that defines the Take Levels/ Impacts of the Plan.
An Addendum to that memo that focused on Swainson's hawk foraging habitat was also
prepared (Appendix K of the Final NBHCP), and Master Response 5 (Swainson's Hawk
Foraging Habitat) provided additional foraging habitat information. The discussion of how
the NBHCP Operating Conservation Program is expected to meet the maximum extent
practicable criterion is described from a financial perspective in the Economic Analysis,
attached as Appendix A of the NBHCP.
The commentor is also referred to Master Response 1(Mitigation Ratio) for a detailed
discussion of the rationale for the 0.5:1 mitigation ratio. Also see the Biological Resources
Technical Memo (Appendix H of the NBHCP), the Addendum to the Biological Resources
Technical Memo (Appendix K of the Final NBHCP) and Master Response 5 (Swainson's
Hawk Foraging Habitat). Also see Responses to Comments 02-2 and 02-3.
b. The comment also states that in a 1994 correspondence, the Wildlife Agencies conditioned
the 0.5:1 mitigation ratio on the assumption that doubling or tripling of habitat values on
half the land base can be achieved only through restoration and management of natural
wetland habitat. The comment also references other elements of that letter regarding
connectivity, canal bank management, water agency participation, and 250-meter buffers. It
is important to note that almost 10 years have passed between the date that the 1994 BO was
issued and the current time, and that substantial additional information has been developed
and discussions have occurred between the Applicants and the Wildlife Agencies regarding
the conservation program. The revised NBHCP incorporates this subsequent analysis.
Regarding Water Agency participation, see Responses to Comments G3-11, 01-17,13-1,13-2,
and I1340. The commentor is also referred to Master Response 1 (Mitigation Ratio).

c. The comment further cites the 1994 letter from USFWS and CDFG regarding specific
issues such as priority areas for habitat acquisition and areas in which take would not be
allowed. As discussed in a. and b. above, substantial additional information has been
developed subsequent to the drafting of the 1994 BO.
d. The NBHCP includes all the measures that made the 0.5:1 mitigation ratio acceptable to
the Wildlife Agencies. In addition, extensive coordination has been ongoing with the
Wildlife Agencies in the interim since the 1997 NBHCP was prepared, and additional
measures from the Wildlife Agencies have been included. Many of the avoidance,
minimization, and mitigation measures from the 1997 NBHCP are in the revised NBHCP,
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plus additional measures as discussed in a. above. Also see Master Response 1(Mitigation
Ratio) and the Biological Resources Technical Memorandum and Addendum (Appendix H
of the Draft NBHCP and Appendix K of the Final NBHCP) for the analysis of the
effectiveness of the Operating Conservation Program. Also see Master Response 2
(Connectivity) and Section 2.2 of the Final EIR/EIS, and the Final NBHCP for clarifications
to conservation measures for canals and drains. Relevant to the Water Agency participation,
see Responses to Comments G3-11 and 13-1. See Section IV.C.1.c of the NBHCP for a
discussion of buffers (buffers are a feature of the Mitigation Lands and are not subject to
urban development). By contrast, setbacks, which are defined in Section IV.C.2.a of the
NBHCP, are designed to minimize conflicts between Mitigation Lands and adjacent lands
developed or designated for development. Note that the setback zone does not affect the
ability of each of the Land Use Agencies to approve development within the setback zone
and adjacent to the boundaries of the Mitigation Lands.

Response to Comment 01-23
The 1997 NBHCP did not make the assumption that the total amount of urban development
during the next 50 years would be 17,500 acres (In addition to the response below, also see
Response to Comment G8-7.
On page 1114, the 1997 NBHCP states:
Local governments guide land use through their general plans. While the
general plans of the Natomas Basin land use agencies are subject to
amendment over the next 50 year term of the NBHCP and permits, they offer
a reasonable basis for predicting the extent and location of future
development. The following land use discussion of land use planning is not a
limitation of the NBHCP or its associated permits; the permits will apply to
all potential urban development in the Natomas Basin.
On page 111-5 of the 1997 NBHCP, Table 111-2 defines "Foreseeable Urban Development"
with a total ranging from 9,300 to 21,300 acres. Also, on page 111-9, the 1997 NBHCP states:
Because of the potentially limited land area available for mitigation, and
uncertainty in the extent and timing of build-out throughout the Basin, the
NBHCP estimates total development in the Basin at approximately 17,500
acres and evaluates mitigation and funding needs within the Basin based on
this figure. Growth beyond 17,500 acres could occur under the NBHCP, but
would rely on the Permittees' ability to partially mitigate outside the
Natomas Basin.

Nowhere in the 1997 NBHCP is there a limit placed on the number of acres allowed to
develop under the NBHCP or associated permits. That limitation was added to the revised
NBHCP. Under the revised NBHCP, any development beyond 17,500 acres or outside the
Permit Areas must amend the NBHCP or prepare a separate HCP. The 1997 NBHCP did not
require any such amendment.
The comment also states that the 1997 NBHCP assumes that much of the Basin would
remain in rice production. The 1997 NBHCP assumed that rice land existing in 1997 that was
not expected to be converted to Planned Development would remain in rice production. The
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analysis of the 1997 NBHCP was conducted (and permits issued) based on that assumption
of continuation of agriculture. In the proposed NBHCP, the Applicants recognized that rice
land could not be assumed to continue in rice production. For example, the City of
Sacramento could not control the land uses outside of its jurisdiction in Sacramento County.
Thus, although the Operating Conservation Program does not include the continuation of
agriculture in the Basin as mitigation, the effectiveness of the NBHCP depends upon the
availability of some portion of the Basin as foraging habitat remaining in the Basin. To
demonstrate that the NBHCP would avoid, minimize, and mitigate the impacts of incidental
take of Covered Species from Planned Development, the NBHCP and the EIR/EIS
evaluated the habitat types potentially converted to Planned Development. The quality of
Swainson's hawk foraging habitat was further addressed in the Addendum to the Biological
Resources Technical Memo (Appendix K of the Final NBHCP). This does not mean,
however, that the NBHCP assumes that all other lands in the basin would remain in
agriculture. See Response to Comment 01-4 regarding baseline assumptions in the revised
NBHCP and the EIR/EIS.
The NBHCP does not anticipate that there will be development in the Basin beyond the
17,500 acres of Planned Development. The NBHCP does not anticipate considerably more
development and the City is not proposing development that greatly exceeds the 17,500
acres. The revised NBHCP addresses incidental take associated with 17,500 acres of Planned
Development within the Natomas Basin. The NBHCP states on page 1-18 that the Operating
Conservation Program authorizes incidental take associated with 17,500 acres of Planned
Development within the Basin. During the 50-year term of the Permits, development
activities could result in a total of approximately 23,105 acres of urban development,
including 5,605 acres of existing development (which does not depend on the NBHCP for
incidental take coverage) and 17,500 acres of additional Planned Development.
Neither the City, Sacramento County, nor Sutter County has adopted land use plans
authorizing substantial development in the Natomas Basin beyond 17,500 acres. To
demonstrate this and in furtherance of the NBHCP Settlement Agreement, the City adopted
Resolution 2001-518 (Appendix H) restricting its ability to approve any such development
until both the City and Sacramento County adopt a comprehensive annexation program.
Thus, the NBHCP conservation program is proposed to address only the effects of
incidental take of Covered Species attributable to 17,500 acres of Planned Development. As
stated in the Draft NBHCP on page 1-5,
The effectiveness of the NBHCP's Operating Conservation Program (OCP) to
adequately minimize and mitigate the effects of take of the Covered Species
due to Authorized Development depends on the City and Sutter County
limiting total development within their respective Permit Areas to a
combined total of 15,517 acres. In addition, the OCP and the NBHCP's effects
analysis account for a combined total of 17,500 acres of Planned Development
occurring in the Natomas Basin (i.e., 15,517 acres within the City and Sutter
County's Permit Areas and 1,983 acres of MAP development in Sacramento
County). Because the NBHCP's OCP is based upon the City limiting total
development to 8,050 acres within the City's identified Permit Area, approval
by the City of future urban development beyond the 8,050 acres or outside of
its Permit Area would constitute a significant departure from the Plan's OCP
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and would trigger a reevaluation of the Plan, potential amendments and/or
revisions to the Plan and Permits, and possible suspension or revocation of
the City's Permits in the event the City were to violate such limitations
without completing such reevaluation, amendment or revision..."

Based on extensive biological resources analyses, the NBHCP's Operating Conservation
Program has been determined to result in less-than-significant impacts to Covered Species
as described in the EIR/EIS.
It is acknowledged that, notwithstanding the restrictions on growth outside of the
17,500 acres, landowners have attempted unsuccessfully to seek approval for development
projects outside of the SOI and Sacramento County Urban Services Boundary. As further
explained in Master Responses 3(Joint Vision) and 4 (Cumulative Impacts), the NBHCP and
EIR/EIS acknowledge the potential that landowners may continue to seek development
approvals and that the City and Sacramento County will not consider such development
requests until such time as the City and Sacramento County initiate and complete the Joint
Vision planning process and adopt a comprehensive annexation program. Because the
necessary planning and environmental analyses have not been conducted to determine the
location and extent of any additional development in the Basin outside of the Permit Areas
and the City has not approved such development, the NBHCP and EIR/EIS state that
development efforts beyond the 17,500 acres of Planned Development and outside of the
Permit Areas are not considered "authorized development." Thus, any such additional
development cannot rely on the NBHCP and ITPs for incidental take authorization. In
addition, the NBHCP provides that approval of any such additional development would
trigger a reevaluation and require a separate HCP or an amendment or revision of the
NBHCP.
The commentor is referred to Master Response 3 (Joint Vision) for an accurate description of
this future planning effort. Pending future analyses and environmental review, the City and
Sacramento County may proceed with a joint Vision planning process to determine whether
to consider adjustments in the location of the SOI within the Natomas Basin. At the time the
Draft NBHCP and EIR/EIS were released for public review, the City and Sacramento
County had not initiated joint Vision planning and technical studies, nor were there any
applications seeking revisions to the SOI pursuant to the joint Vision process. In addition, as
stated on pages 4-8 and 4-9 in the Draft EIR/EIS and further described in Master Responses
3 (Joint Vision) and 4 (Cumulative Impacts), although specific annexations or development
projects have been proposed in what may become a future joint Vision SOI area, the City
may not approve these development proposals until such time as the joint Vision planning
effort is completed. If further planning efforts, biological resource evaluations, and technical
analyses support the establishment of a joint Vision SOI, potential urban development could
be considered within a 10,000-acre area generally within the eastern side of the Sacramento
County portion of the Natomas Basin. No information, however, has been provided
regarding the location and extent, if any, of such development. Consequently, it is
speculative to conclude that the joint Vision will result in the development of 10,000
additional acres within the Natomas Basin.

Although the City and County could consider a potential SOI area of up to 10,000 acres,
further planning, future analyses, and environmental review must be conducted before the
existing SOI may be modified and before specific development proposals may be
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considered. In addition, it is anticipated that many of these studies likely will demonstrate
that a considerable portion of this area cannot be developed because of existing site
constraints associated with the 100-year floodplain, preservation of habitat areas important
to the viability of giant garter snake populations, and other environmental effects. If any
development is proposed beyond 17,500 acres, that development will require additional
studies and a mitigation strategy different from the NBHCP to allow for viable populations
of Covered Species in the Basin to persist. Because the City and Sacramento County have
not commenced any planning efforts outside of the 17,500 acres of Planned Development,
further studies would be required before the amount of development could be defined, and
any development considered would need to maintain viable populations of Covered Species
within the Basin, it is unknown whether and the extent to which any additional
development in the Natomas Basin could occur. For these reasons, development beyond
17,500 acres is considered speculative.

Response to Comment 01-24
a. The extensive biological analysis in the EIR/EIS was conducted to assess the impacts
associated with the NBHCP, including analysis of impacts to Covered Species as a result of
creating Mitigation Lands. The GIS analysis conducted in support of the EIR/EIS (see
Sections 3.4.1 and 4.4.1 of the EIR/EIS and Appendix H of the NBHCP) identifies 18 land
use/habitat categories (See Table 3-1) that were populated by acreage according to the
presence of these land uses/habitats in the Natomas Basin. As noted in Section 3.4.1, prior
to urban and agricultural development in the Natomas Basin, much of the Basin comprised
seasonal and permanent marshes as a result of seasonal flooding. Currently there is very
little native marsh present in the Basin, and what little there is occurs as scattered patches.
The GIS was used in the analysis to update the 1997 baseline used in the 1997 NBHCP and
to project future land-use scenarios corresponding to build-out conditions of Planned
Development (i.e., 17,500 acres). The analysis in the EIR/EIS is not, however, solely focused
on acreage changes. In addition to the GIS that provides the baseline of existing conditions
and allows a comparison to acreage changes from Planned Development, the analysis also
considers the type and quality of habitat that would be provided in the Mitigation Lands.
The changes in habitat presented in the tables in Section 4.4.1 of the EIR/EIS are indicative
only of acreage changes, not of quality or quantity of lost or replacement habitat. Additional
clarification of the habitat types relevant to Swainson's hawk foraging habitat are discussed
in the Addendum to the Biological Resources Technical Memo (Appendix K of the Final
NBHCP) and in Master Response 5 (Swainson's Hawk Foraging Habitat).
Regarding the basis for the mitigation ratio in the NBHCP, several factors were considered
in arriving at that ratio. These include USFWS Section 10(a) permit issuance criteria and the
guidance in the USFWS's HCP Handbook requirements (which includes measures of
avoidance and mitigation, as well as mitigation ratio). In addition, the NBHCP analysis in
support of the mitigation ratio considered the:
•

Type, quality, and extent of habitat impacted in the Basin,

•

Type of species using the habitat in the Basin,

•

Range of avoidance, minimization, and mitigation measures available to avoid or lessen
impacts,
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•

Potential for enhancement of Mitigation Lands, and

•

Economic feasibility of mitigation options available to minimize and mitigate to the
maximum extent practicable for impacts related to incidental take associated with the
Planned Development.

These and other criteria for the NBHCP mitigation ratio are discussed in greater detail in
Master Response I (Mitigation Ratio).
b. The NBHCP provides information supportive of the conclusion that each acre to be
developed should have relatively equal habitat value. A GIS assessment and fieldverification effort were conducted to assess habitat impacts in the Permit Areas. Figure 8 of
the NBHCP maps the "native habitat" remaining in the Basin, which is extremely limited
and in many cases located outside the Permit Areas. The majority of land in the Permit
Areas is currently disturbed through agricultural practices or rural residential development.
Given this, and the substantial habitat assessment, all development within the Permit Areas
is required to participate in the mitigation program. In the event an individual site has
special habitat characteristics or species use, additional avoidance, minimization, and
mitigation measures (Chapter V of the NBHCP) are assigned to the development. The
commentor is also referred to the information contained in the Addendum to the Biological
Resources Technical Memo regarding the assessment of values for Swainson's hawk
foraging habitat currently provided in the Basin (Appendix K of the Final NBHCP), and also
to Master Response 5 (Swainson's Hawk Foraging Habitat).
c. To approve the NBHCP and issue the Section 10(a) Permits, the USFWS must find that, (1)
the proposed taking will be incidental to otherwise lawful activities; (2) to the maximum
extent practicable, each Permittee has minimized and mitigated for the impacts of incidental
take; (3) adequate funding is provided for the conservation plan, and the Plan specifies
procedures to deal with unforeseen circumstances; (4) the taking will not appreciably reduce
the likelihood of survival and recovery of the species in the wild; (5) any additional
measures required by the USFWS as necessary or appropriate for purposes of the plan will
be met; and (6) any other assurances required by the USFWS to ensure the plan is
implemented are provided (50 C.F.R. §§ 17.22(b)(2)),17.32(b)(2)). These determinations will
be made based on the effectiveness of the Operating Conservation Program, including the
Mitigation Lands, in avoiding, minimizing, and mitigating for the effects on Covered
Species and habitat types resulting from the Covered Activities.

While the USFWS is encouraged to apply consistent mitigation measures for the same
species covered by separate HCPs, mitigation standards may vary for HCP efforts where
such "differences are based on biological or other good reasons and are clearly explained"
(see Handbook, p. 3-23). Consistent with this guidance, the Biological Resources Technical
Memo, Chapter VII of the NBHCP, and the EIS/EIR have been prepared to demonstrate that
the Operating Conservation Program, including the 0.5:1 mitigation ratio, minimizes and
mitigates the impacts to Covered Species to the maximum extent practicable in accordance
with the ESA, and fully mitigates and minimizes impacts in accordance with CESA.
A key difference between the NBHCP approach and other HCPs for the same covered
species is that the NBHCP mitigation requirements apply to all Planned Development
within the Permit areas regardless of habitat quality. In this regard, the NBHCP mitigation
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ratio will be applied to mitigate even for the loss of lands with marginal or limited habitat
value. This is different from the approach used in many other HCPs in which the mitigation
requirements apply only to those projects resulting in the actual loss of covered species or
their associated habitats and where the number of covered species associated with the
habitat types that will be lost would be substantively greater. For further information on
other HCPs, refer to Master Response 1 (Mitigation Ratio).
The NBHCP also explains that the 0.5:1 ratio mitigates to the maximum extent practicable
the impacts of incidental take because TNBC Mitigation Lands will be of greater habitat
value than the existing agricultural land converted to urban development; most of the land
to be developed is either of limited value as habitat or serves as habitat to a limited number
of Covered Species; opportunities for restoration and species reintroduction will be
provided; and numerous migratory bird species would have increased opportunities to use
the Basin. Additionally, the Mitigation Lands will be actively monitored and adaptively
managed in perpetuity to minimize the numbers of Covered Species and habitat quality to
achieve the Plan's biological goals and objectives. Finally, the Mitigation Lands will be
consolidated into large, biologically viable units with connectivity between individual
reserve units (see Draft NBHCP, p. IV-6). For example, Covered Activities would result in
the loss of 21 acres of wet areas and ponds and 404 acres of canals. Because of the combined
effect of the managed marsh requirement, connectivity between reserves, and the 0.5:1
mitigation ratio as applied to all Planned Development in the Permit Area, these impacts
will be compensated by the provision of 2,187.5 acres of managed marsh habitat, which is
equivalent to more than a 100 percent increase in marsh habitat for giant garter snake and
other wetland-dependent Covered Species.
Finally, the NBHCP Operating Conservation Program consists of more than just the 0.5:1
mitigation ratio; it includes avoidance of impacts both within and outside the Permit Areas,
extensive restoration and enhancement activities, adaptive management, and species survey
and monitoring requirements. Thus, the NBHCP's Operating Conservation Program is
consistent with the conservation strategies employed by other HCPs that include some of
the same Covered Species. The commentor also is referred to the Master Response 1
(Mitigation Ratio).

d. The commentor states that the Natomas Basin supports critical populations of giant garter
snakes and Swainson's hawks. Although the term "critical populations" is not clearly
understood (the Natomas Basin is not officially designated critical habitat for either species),
the Applicants agree that the Natomas Basin is very important to both species as evidenced
by the cited reports.
e. The commentor notes that degradation to habitat has occurred as a result of both
development authorized under the 1997 NBHCP and various activities that are not
necessarily authorized or controlled by the Applicants or the Wildlife Agencies. Normal
agricultural practices such as crop rotations affect habitat within the Natomas Basin. The
comment that Water Agency vegetation removal has intensified is neither supported nor
quantified by the commentor.
f. The commentor states that TNBC rice farming practices are conventional and do not offer
management techniques uniquely supportive of the species. Pages IV-21 through IV-22 of
the Draft NBHCP include information on the management of rice reserves to support the
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giant garter snake. In addition, a Site Specific Management Plan is prepared for each rice
reserve to maximize support of the species. TNBC further employs the following best
management practices to support the species:
•

Selection of informed, first-rate rice farming contractors. Using its discretion as a private,
non-profit corporation, TNBC selects top-quality, conservation-minded farmers. Reserve
rice growers work in partnership with TNBC to fulfill the goals of the NBHCP. They also
make recommendations periodically to TNBC on how to best accomplish mutual goals.
They work with TNBC to make the most of the interface between rice farming and
managed marsh as several rice farms discharge prey-rich (for giant garter snakes) rice
tailwater directly onto the Mitigation Lands. All are motivated to accomplish biological
goals in support of the NBHCP since the incentives are based on conformance with the
TNBC lease requirements rather than incentives associated with conventional rice
production.

•

Grower participation in mortality avoidance and reporting. An unpublished study in the
mid-1990s by the California Rice Industry Association determined that the largest
mortality of giant garter snakes in the Sacramento Valley's rice production region was
from human interaction. Most specifically, it was snake death from being run over by
motor vehicles and field hands seeing a snake and killing it with a shovel. TNBC's
farming contractors know this and work to cooperate and be sensitive to snake issues,
and this is accomplished through the farmer/contractor selection process (see #1 above)
as well as continuing communication and education of the farmer/contractor.
Additionally, growers are requested to report to TNBC any dead giant garter snakes
they may find in their normal course of farming. This will help TNBC with its
information base regarding the giant garter snake.

•

Lease elements and provisions; adaptability. TNBC leases with rice farming contractors
are an excellent tool for achieving compliance with practices friendly to the giant garter
snake. The leases include several provisions that make rice farming throughout the
Mitigation Lands more sensitive to giant garter snake safety. These include requirements
regarding rodent control, vegetation management, and farm chemical safety, for
example. Most importantly, as more is learned and giant garter snake habitat defined,
future leases can be adapted to accommodate new information and thus influence rice
farmer activity in the most beneficial manner.

•

TNBC giant garter snake monitoring and identification of sensitive locations. Through
TNBC's annual monitoring of giant garter snake populations in the Natomas Basin, it
now has an excellent understanding of the location of these populations. Knowing this,
TNBC has visited the sites with rice farming contractors and others related to the rice
farming enterprises (e.g., Reclamation District personnel) and highlights those areas as
sensitive, key localities around which to be careful and to report any unusual activity to
TNBC.

•

Fallowing for sustainability and prey diversity. TNBC has adopted as a management
practice the fallowing of certain portions of its rice fields. California rice is one crop
where back-to-back crops are planted, and much of the industry plants rice on the same
ground every year. TNBC has placed into its Finance Model a 10-percent fallowing
factor on its rice fields. (TNBC is careful not to fallow in such a manner that any water
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conveyance structure important to the giant garter snake or other Covered Species is
dried up.) Not only does this fallowing regime provide relief from excessive herbicide
treatment needs, it also is helpful in controlling plant disease and the need for
application of fungicides. Generally, this fallowing strategy helps make the 50-percent
Mitigation Land allocated to rice more sustainable over the long term. Moreover,
reduction of a monoculture effect can also be helpful in creating diversity that is
expected to benefit the giant garter snake in terms of prey base and health. Most farming
operations do not have the economic flexibility to be able to fallow in this manner.
TNBC does because its goal is species mitigation rather than maximizing economic
return on investment.
•

Day-to-day operations and land management refinements. TNBC's management, in its
daily operations with rice farming contractors, consults with these farmers on a regular
basis. Periodically, questions surface regarding agronomic practices. TNBC management
always recommends the most favorable biological solutions to problems, consistent with
the farming contractor's ability to farm in an economic manner. Conventional operators,
by contrast, would most likely resolve whatever issue surfaces in the most expeditious
manner possible. TNBC's practice in this regard even extends to ancillary farming
contractors. For example, TNBC's management meets with the aerial applicators serving
the Natomas Basin and provides education as to sensitive preserves and even uses aerial
photos to designate precise locations of all TNBC preserves.

•

Controlled access and conflicting activity separation. One of the components of the
NBHCP is to control human access to the Mitigation Lands because part of the theory of
the NBHCP is that as habitat is lost to Planned Development, the displaced Covered
Species can take refuge on the Mitigation Lands. To allow urbanization activity on these
refuge areas would be to defeat one of the principles of the NBHCP. TNBC controls
access to its rice fields like no other rice farm landowner in the Natomas Basin. Signage,
fencing, gating, patrolling, and neighbor communications are all a part of this function.
This helps with the reduction of potential for giant garter snakes being driven over by
vehicles and unknowledgeable people feeling compelled to kill snakes.

•

Integrated Pest Management. TNBC recommends to its farmers and uses as a reference
the University of California Regents' publication, Integrated Pest Management for Rice,
Second Edition handbook. Integrated Pest Management attempts to use the smallest
number of chemicals and disruptive practices necessary to farm economically. The
Integrated Pest Management rice farming principles and protocols are fortified by the
research and direction of some of the world's leading rice scientists, many of whom are
affiliated with the University of California and the International Rice Research Institute.
In sum, adhering to these practices and principles minimizes disruption, improves water
quality, and creates a more sustainable rice farming environment.

Regarding the use of "Warrior" pesticide, Warrior® is the most commonly used insecticide
in California rice, designated to address infestation problems by the most destructive insect
pest facing California rice growers, the rice water weevil, (Lissohoptrus oryzophilis
Kuschel). Non-chemical treatment options for growers mainly consist of the complete
removal of all levee vegetation. TNBC management seeks to leave as much non-crop
vegetation available as is reasonably practical around rice fields for the benefit of the
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Covered Species. Thus, under the existing ITP, TNBC allows careful use of insecticide rather
than vegetation elimination and the greater impacts to the species created by vegetation
removal. This is particularly true of a product (Warrior®) that is not applied on 100 percent
of the crop and not applied every year. In addition, use restrictions on the product are
tightly controlled. Warrior® is not permitted to be used near open-water, non-rice paddy
areas. Growers typically use this product when they experience economic loss or the
expectation of economic loss due to the rice water weevil. Given its price, growers would be
very unlikely to use it indiscriminately. Finally, all leases TNBC extends to rice farmers
contain the following phrase or a phrase that is very similar:

Tenant shall apply all fertilizers, pesticides and other sprays and chemicals
(collectively, "Substances") necessary for crop production on the Premises
strictly in accordance with applicable laws, statutes, ordinances and
regulations of all federal, state, county and city bodies having jurisdiction in
such matters, and the manufacturer's directions for the safe and effective use
of such Substances. If Landlord becomes aware that any Substance available
for use on rice or any other crop grown on the Premises is harmful to the
giant garter snake or the Swainson's Hawk, then Landlord shall have the
right to prohibit the use of such identified Substance on the Premises.
TNBC staff have met with the product's manufacturer and registrant for extended product
use safety discussions. TNBC has also had multiple discussions with key staff of the
California Department of Pesticide Regulations and periodically reads annual pesticide use
reports published by the department to be alert to potential conflicts with the NBHCP's rice
field guidelines. Nonetheless, mindful of this product's ability to do harm, TNBC staff
advises that it would not hesitate to withdraw the product's availability to TNBC-contracted
farmers. The EIR/EIS reviews the potential water quality impacts of the use of pesticides on
Mitigation Lands (page 4-21 of the Draft EIR/EIS) and concludes that TNBC's practices
would not present any new or significant water quality impacts compared to ongoing
management practices. Regardless, the use of pesticides by TNBC is not a Covered Activity.
g. The commentor states that the commitment to 25 percent of the Mitigation Lands to
managed marsh is not based on scientific evidence to support the giant garter snake's use of
managed marsh. The commentor is referred to Section II.C.2 of the NBHCP for a detailed
description of the habitat needs and requirements of the giant garter snake. Additional
supporting information can be found in the Biological Resources Technical Memo included
as Appendix H of the NBHCP. Both these reports and their conclusions regarding the
habitat needs of the giant garter snake are based on substantial biological information and
consultation (see bibliography for both the NBHCP and the Biological Resources Technical
Memo). This extensive information regarding the giant garter snake habitat is summarized
on pages II-11 - 12 of the Draft NBHCP.

Based on this research, the Applicants determined that a mix of managed marsh and rice
lands could best support the habitat needs of the giant garter snake. As noted above, native
marsh is nearly non-existent in the Natomas Basin. Planned Development in the Permit
Areas would affect 21 acres of wet areas (ponds and other marshy or wet areas). In turn, the
NBHCP would create 2,187.5 acres of new marsh lands managed to support the Covered
Species with an emphasis on the needs of the giant garter snake.

98

NATOMAS BASIN HCP
FINAL EIRIEIS

SACI1617951031060002(LETTERSDOC)

LETTER 01-ECOSiFOSHMWF/PCL/SIERRA CLUB

h. The commentor is concerned that rice reserves and managed marsh will benefit only the
giant garter snake and will not provide comparable benefits to the Swainson's hawk. The
biological analysis conducted for the NBHCP found that the Swainson's hawk uses a variety
of habitat including the edges of rice fields and fallow rice fields (see pages 11-15 - 11-18 of
the Draft NBHCP and the Addendum to the Biological Resources Technical MemoAppendix K of the Final NBHCP). As such, the NBHCP requires TNBC to fallow 10 percent
of the rice reserves annually to provide for additional foraging areas for the Swainson's
hawk and other birds of prey. Additional information on policies for management of rice
reserves to support the hawk are included on pages V-18 - V-20 of the NBHCP.
Regarding the marshlands, as noted in the Response to Comment 01-7(g), managed marsh
must include upland edges for the giant garter snake and a variety of other species. Page VI17 of the Draft NBHCP, therefore, describes the required upland edges for managed marsh
(approximately 20 to 30 percent of managed marsh area) to provide basking, cover, and
hibernicula for giant garter snakes and foraging and nesting areas for species such as the
Swainson's hawk. Additionally, upland edges of marsh and rice fields attract a variety of
smaller rodents and support a prey base for the hawk, thus demonstrating that the needs of
the giant garter snake and those of the Swainson's hawk are not in conflict or competition.

Response to Comment 01-25
The following response addresses issues of connectivity related to the giant garter snake.
Additional discussion on this issue is provided within Master Response 2 (Connectivity),
Response to Comment G3-11, and Comment Letter 15.
The Draft NBHCP is designed to provide a system of Mitigation Lands with adequate
connectivity between reserves. The NBHCP evaluates the impacts of take associated with
the loss of canals within the Permit Areas and identifies mitigation required to offset the
impacts of take. The commentor notes that some channels have been or will be lost as
Planned Development occurs within the Permit Areas of the City and Sutter County. This is
a correct statement, and the EIR/EIS has considered the loss of canals within the Permit
Areas. The success of the NBHCP relies not upon the canals located within areas of Planned
Development, but rather upon canals located outside of the Planned Development areas and
adjacent to existing and future Mitigation Lands; the exceptions to this are the major
drainage canals identified on Figure 17 of the NBHCP and noted as "most likely to remain."
The commentor states that the primary drainage canals located within the City's Permit
Area have been "severely degraded" and that they are "no longer functional connectivity
habitat." This statement is not supported by evidence and suggests a misunderstanding of
the concept of connectivity. These canals continue to provide for the migration of giant
garter snake within the Basin. They do not provide a combination of wetland and upland
habitats that support the complete life cycle of the giant garter snake, and the NBHCP does
not rely upon these canals for such habitat.
The commentor further discusses the impacts associated with the MAP project. While MAP
is considered in the analysis of Planned Development within the Basin, it is not a Covered
Activity in the NBHCP. As such, comments related to the specific design and impacts of
MAP are not addressed under the NBHCP of the associated EIR/EIS. The NBHCP and
EIR/EIS do consider the MAP project with respect to overall Basin connectivity and
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conclude that adequate connectivity will be maintained at build-out of Planned
Development, including development of MAP.

The commentor states that the configuration of the South Sutter County Specific Plan would
destroy wildlife connectivity within the Basin. As noted above and within Master Response
2 (Connectivity), the major drainage canals will continue to provide for migration of the
giant garter snake within the Basin, and minor drainage and irrigation channels anticipated
to remain would provide further opportunities for connectivity within the Basin. The
commentor states that an intended 1,400-acre wastewater disposal area, in conjunction with
Planned Development, would result in a complete barrier to wildlife migration. The land
discharge of treated wastewater is an alternative under consideration by Sutter County
through the South Sutter County Specific Plan process. The wastewater disposal area would
not be a barrier to wildlife migration because, if this alternative were to proceed, a total of
500 acres of land would be required for surface application of tertiary treated wastewater.
Beyond the error noted in the comment regarding acres required for surface application,
there is no evidence offered that such use of tertiary treated wastewater for agricultural
purposes would have any detrimental affect on wildlife. The tertiary treatment of
wastewater results in water quality levels determined to be appropriate for use within
public parks where human exposure will occur. For the reasons described above and
discussed further in Master Response 2 (Connectivity), it is not anticipated that impacts
associated with biological connectivity would substantially reduce the long-term viability of
giant garter snake within the Basin.
The commentor states that the NBHCP lacks provisions to ensure connectivity. In response
to this concern, additional provisions have been included within the NBHCP to support
Basin connectivity (see Master Response 2 [Connectivity]).
The commentor questions the position that the NBHCP promotes compact growth because
of the size of the Permit Area in Sutter County and the Joint Vision proposal under
consideration by the City and the County of Sacramento. The Sutter County Permit Area
includes 7,467 acres of Planned Development within an overall Sutter County portion of the
Basin that totals 16,882 acres. Not only does this leave 9,415 acres of Sutter County with no
incidental take coverage, it also provides no coverage to the 1,015-acre portion of the
Industrial/ Commercial Reserve located within the Swainson's Hawk Zone. These areas are
not anticipated to be developed within the 50-year term of the ITPs. With regard to the joint
Vision planning effort, the Draft NBHCP does not provide take coverage for any
development that may be proposed in the future by the County of Sacramento or by the
City beyond the 8,050 acres included within the City's Permit Area.

The NBHCP considers aquatic connectivity, and Master Response 2 (Connectivity)
addresses this issue in detail. The configuration of Planned Development has been
evaluated, and it has been determined that adequate connectivity will likely be provided
through the existing drainage and water delivery channels that will remain in the Basin. If it
is determined that additional measures are required to protect key connectivity corridors,
then such measures will be identified and implemented through the adaptive management
provisions of the NBHCP.
The NBHCP does include general guidelines for canal management for the Water Agencies
in the event that the Water Agencies choose to seek coverage under the NBHCP for take
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related to mechanical activities. However, the management practices outlined in the NBHCP
do not differ substantially from historic practices employed by the Water Agencies. Under
the historic practices of the Water Agencies, the giant garter snake has persisted.
Implementation of the NBHCP will not substantially affect the Water Agencies' canal
activities in areas outside of the City and Sutter County Permit Areas. Based upon the
analysis contained within the EIR/EIS, the success of the NBHCP Operating Conservation
Plan does not rely upon the Water Agencies' participation in the NBHCP. Rather, the Plan's
success relies upon a combination of Mitigation Land that will be managed and enhanced
by TNBC, monitoring requirements to track the success of Covered Species, adaptive
management provisions of the Plan, and the avoidance and minimization measures applied
to Covered Activities undertaken by TNBC and proponents of Planned Development.
Through the analysis in the EIR/EIS (supported by the Economic Analysis and the
biological analyses), it has been demonstrated that a mitigation ratio of 1:1 is not feasible
[see Master Response 1(Mitigation Ratio)]. The biological analysis conducted within the
EIR/EIS has determined that the 0.5:1 mitigation ratio, in conjunction with the other
avoidance, minimization, and mitigation measures contained in the NBHCP, would result
in less than significant impacts. There is no basis to support a higher mitigation ratio, and
there is no evidence that such a higher ratio would improve connectivity within the Basin.

Response to Comment 01-26
As noted, the Water Agencies are not currently seeking to participate in the NBHCP as
currently drafted. The lack of participation by the Water Agencies does not, however,
undermine the biological viability of the NBHCP. Given the long history of the Water
Agencies' management of channels within the Natomas Basin, it is evident that the Basin
population of giant garter snakes has adapted to some extent to the Water Agencies' canal
maintenance practices. While the NBHCP does provide canal management guidelines for
the Water Agencies, these guidelines are not dramatically different from current practices of
the Water Agencies. Additionally, the Water Agencies may be at risk from enforcement
actions under the ESA and CESA by the USFWS and CDFG, respectively, if their canal
management practices result in take of listed species. Thus, it is in the best interest of the
Water Agencies to incorporate measures similar to the NBHCP canal guidelines within their
regular operations, regardless of their formal status under the NBHCP.

Response to Comment 01-27
The comment states that potential take will not be prevented because of wastewater
contamination in Sutter County and states that the ITP for Sutter County should be
conditioned on the completion of public wastewater infrastructure. Although the
commentor is correct that the South Sutter County Specific Plan may include, as an option, a
conceptual wastewater treatment and disposal system for the South Sutter County Specific
Plan area (as described in the Infrastructure Master Plan referenced in the comment), there
is no evidence that this conceptual system would result in unregulated contamination.
Specifically, the unfounded conclusion of contamination does not consider the following
extensive safeguards, detailed design, and environmental review processes that would
apply if Sutter County decided to select a wastewater disposal option:
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•

Waste discharge to land is regulated by the Central Valley Regional Water Quality
Control Board and the Department of Health Services. Extensive regulatory review will
be required prior to the development of Sutter County's land disposal system, including
subsequent environmental documentation.

•

Characterization of the effluent stream will be required. Wastewater constituents from a
commercial/ industrial area will change as the site develops and as businesses change
from time to time.

•

Specific requirements will be imposed for the discharge area, including: (1) site
containment to limit the possibility of release of wastewater beyond the discharge area,
probably through the use of berms around the discharge area; (2) a specific crop
management plan (e.g., farming rice, corn, Sudan grass, or other crops) to be reviewed
by the Regional Board to ensure that nutrients and other wastewater constituents are
used by crops and do not percolate to groundwater; (3) disposal requirements for crops
that might contain high levels of metals and other pollutants; (4) storage requirements
for wastewater generated during the non-irrigation season (the Infrastructure Master
Plan references a planned 100-acre detention pond); and 5) extensive monitoring.

As the commentor correctly notes, the conceptual wastewater disposal area, if approved,
would be outside the Permit areas covered by the NBHCP. The facilities, however, would
not eliminate wetland and upland habitat values. The Covered Activities under the NBHCP
would generally include all infrastructure components (e.g., pipelines and the treatment
facility) within the Specific Plan area and in other areas within Sutter County's Permit Area.
Related activities outside of the Permit Area, including the construction and operation of a
land treatment system and the construction of an outfall facility to the Sacramento River) are
not Covered Activities in the NBHCP. The USFWS has determined that it is acceptable to
allow continued action on Sutter County's application because the proposed land discharge
system is speculative and will be subject to extensive revision following review by the
Regional Board and Department of Health Services. In addition, a thorough study of
potential effects on giant garter snakes and other receptors is infeasible at this time because
it is not possible to characterize the effluent from unknown future industries in the Specific
Plan area. Nonetheless, compliance with adopted water quality standards and RWQCB
requirements would ensure that a disposal option would not result in significant effects. In
addition, if a wastewater disposal option were to be implemented that included tertiary
treatment, then this may result in additional foraging habitat opportunities for certain
Covered Species, including the Swainson's hawk. In addition, the NBHCP does not include
surface disposal of treated wastewater as a Covered Activtty, and such disposal methods, if
pursued in the future, would be subject to full review under CEQA and would require
authorization by the Regional Water Quality Control Board. To assume this method of
wastewater disposal will occur is premature and speculative at this time.

Response to Comment 01-28
Extensive analyses based on peer-reviewed scientific studies and field verification have
been conducted in order to demonstrate that the NBHCP does not jeopardize the continued
viability of Covered Species. The NBHCP requires TNBC to acquire Mitigation Lands that
would ensure preservation of high-value habitat areas with known populations of Covered
Species and/or restoration of habitat. While Mitigation Land acquisitions may occur outside
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the Permit Areas, including lands within Sutter County and Sacramento County, Mitigation
Land acquisitions are restricted within the Permit Areas to minimize the potential impacts
on the system of reserves resulting from incompatible land uses. Such reserve acquisitions
within the Permit Areas of the City and Sutter County may occur only with the approval of
the affected Land Use Agency and the Wildlife Agencies.
The commentor correctly notes that Figures 12 and 13 show giant garter snake and
Swainson's hawk (respectively) records. Figure 13 shows, however, active nesting sites for
the Swainson's hawk, the majority of which are concentrated along the Sacramento River or
within 1 mile of the river. The active nest sites are concentrated along the Sacramento River
regardless of the jurisdictional location (Sutter County, Sacramento County, or City of
Sacramento). The majority of nest sites are in Sacramento County and also along the river in
part because the Sacramento County portion of the Natomas Basin has a substantially
greater area of frontage along the Sacramento River. For this reason, the NBHCP designates
a Swainson's Hawk Zone for limited development in order to preserve established nesting
areas. Further, the Draft NBHCP includes substantial policy guidance regarding acquisition
of upland reserves within the Swainson's Hawk Zone. Specifically, pages V-18 to V-19 of the
Draft NBHCP state:
(1) TNBC, in conjunction with the Land Use Agencies, will monitor proposed
development in the Swainson's Hawk Zone, where the majority of known
Swainson's hawk nest sites are currently located and, hence, much of the
Swainson's hawk nesting and foraging in the Basin occurs. Based on existing
general plans and the City's and Sutter County's NBHCP Permit Areas,
development in this zone is expected to be limited over the life of the Plan.
However, if the NBHCP is amended and such development does occur,
Mitigation Lands established for such development shall, likewise, be located
within the Swainson's Hawk Zone. In addition, TNBC shall set as a top priority
the acquisition of upland reserve sites in the Swainson's Hawk Zone (via easement or
land purchase). [Emphasis added] Further, any reserve lands established in the
Swainson's Hawk Zone shall, to the maximum extent possible, be managed
to benefit all upland-associated Covered Species, though any management in
this zone must be fully consistent with Swainson's hawk biology and needs.

In addition, the upland acquisition criteria on pages IV-25 and 26 of the Draft NBHCP state:
Generally, priority for acquiring upland habitat is as follows (in descending
priority order): (1) sites located within the Swainson's Hawk Zone; (2) sites
that, in the judgment of TNBC and the Technical Advisory Committee,
would provide specific, important benefits to other upland-associated
Covered Species (e.g., tricolored blackbird nesting colonies); (3) sites
supporting Swainson's hawk nests or foraging habitat outside the Swainson's
Hawk Zone; (4) sites that would provide a good potential for enhancement of
upland habitat values; and (5) any other site that would result in a benefit to
any upland Covered Species.
For these reasons, the Applicants disagree that the NBHCP mitigation program does not
seek to concentrate reserves where species use is known and concentrated. Prior to the
Settlement Agreement, TNBC land purchases reflected willing sellers with land that either
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currently supported the species or could be enhanced to support the Covered Species. The
commentor states that the TNBC did not acquire lands in Sacramento County (prior to the
Settlement Agreement) because the TNBC did not request the City to raise the Mitigation
Fee. This is not true. In fact, TNBC has acquired significant acreage in Sacramento County
prior to the Settlement Agreement, and, in addition, the history of the Mitigation Fee shows
steady increases reflective of mitigation costs, including land costs. Table VI-3 of the
NBHCP (Draft NBHCP page VI-7) shows the history of the City of Sacramento Mitigation
Fee.
The Executive Director of TNBC serves under a Board of Directors. Together the Executive
Director and the Board are tasked with securing mitigation sites that reflect multiple
acquisition criteria to meet the requirements of the Operating Conservation Program.
Among these requirements is that TNBC acquire one 2,500-acre parcel that is contiguous. It
makes sense to assemble this large contiguous area early, consistent with a practical and
reasonable long-term land acquisition strategy. Because the Sacramento County portion of
the Basin is more urbanized, because of the significant presence of the Sacramento
International Airport there, and because of the presence of 1-5 and S.R. 99, acquiring 2,500
acres of contiguous Mitigation Land in Sacramento County would be far more difficult and
may ultimately be impractical.

It is also true that there are larger tracts of land available in Sutter County than in the
Sacramento County portion of the Natomas Basin. TNBC sees larger-tract acquisitions as an
opportunity to derive more benefits from each purchase. Very few large tracts of privately
held land remain in the Sacramento County portion of the Basin.
The commentor states that TNBC "will likely resume the past practices of buying mostly
lower-cost properties in Sutter County." TNBC is in fact is assembling contiguous blocks in
three key areas: (1) North Basin preserve area (five tracts totaling 1,051 acres), which lies in
the northwest portion of the Basin; (2) Central Basin preserve area, (five tracts totaling 1,231
acres) of which 99 percent of which lies within the Sacramento County portion of the
Natomas Basin and the South Basin preserves, also called the Fisherman's Lake preserves,
which consists of four tracts totaling 258 acres. As TNBC moves toward consolidating these
three major preserve areas, of which two out of three lie in Sacramento County, it only
makes sense that TNBC will continue the effort to consolidate them as described above.

Response to Comment 01-29
The commentor is concerned that acquisition of Mitigation Lands outside of the Basin may
jeopardize the survival of Covered Species such as the Swainson's hawk and giant garter
snake. The commentor is correct that the NBHCP allows up to 20 percent of the Mitigation
Lands to be acquired in Area B, which is located to the immediate north of the Basin. The
ability of TNBC's Board to approve acquisitions in this area is, however, subject to
substantial conditions, including the requirement that the Mitigation Lands provide habitat
for one or more of the Covered Species. Foremost is the requirement that land acquisitions
in Area B must first be "approved in writing by USFWS and CDFG based on available
scientific information that a reserve of adequate size, viability, and habitat value can be
established in this area and can support a population of giant garter snakes, Swainson's
hawk and other Covered Species" (p. IV-12 of the Draft NBHCP). Thus, the NBHCP's
extensive technical analysis was conducted to demonstrate that such acquisitions would not
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jeopardize the survival of the Covered Species because such acquisitions can occur only if
there is evidence that the land will support the Covered Species

Response to Comment 01-30
The NBHCP does not rely on existing agriculture remaining in the Natomas Basin as
mitigation, but the effectiveness of the NBHCP depends upon the availability of some
portion of the Basin as foraging habitat. See Responses to Comments 01-13(a) and 03-13. As
the commentor notes, changes (particularly related to agricultural practices) do occur
outside the Permit Areas and the Mitigation Lands. The Applicants do not control these
areas because these areas are not within the Applicants' land use jurisdictions, and other
parties have decided not to participate in the NBHCP. The NBHCP does, however, include
an adaptive management section (p. VI-22) that suggests that adaptive management may be
necessary if there are "significant land use changes outside the TNBC reserve system." The
commentor also is referred to the Addendum to the Biological Resources Technical
Memorandum. Also see the NBHCP text revisions in the Final NBHCP, which includes a
new Section IV.C. entitled, "Foraging Habitat," which discusses the NBHCP's measures to
respond to the possibility that, over the 50-year term of the Permits, future changes in
foraging habitat could occur outside the Mitigation Lands.

Response to Comment 01-31
The NBHCP conservation program does not rely upon the assumption that Sacramento
County will voluntarily retain existing agricultural zoning in the Swainson's Hawk Zone.
Nonetheless, the effectiveness of the NBHCP conservation program in mitigating for
impacts of take associated with loss of foraging habitat depends, in part, on the assumption
that foraging habitat will remain outside the Permit Areas. Also see the Addendum to the
Biological Resources Technical Memorandum (Appendix K of the Final NBHCP), Master
Response 5 (Swainson's Hawk Foraging Habitat), and the NBHCP text revision cited in
Response to Comment 01-30. With regard to ministerial projects in unincorporated
Sacramento County and the potential for the undeveloped lands to become agriculturalestate lots, see Master Response 4 (Cumulative Impacts) and Response to Comment 03-13.
With regard to the long-term disposition of the Swainson's Hawk Zone, see Response to
Comment 14-6-

Response to Comment 01-32
The commentor is referred to Response to Comment 03-15 and Master Response 2
(Connectivity) regarding water supply.

Response to Comment 01-33
The NBHCP does not assume expansion of the SOI area under the City/County Joint Vision
planning effort. The NBHCP and its associated Permits will authorize incidental take
associated with the Planned Development of 17,500 acres (8,050 acres for the City in the
North and South Natomas Community Plan areas, 7,467 acres for Sutter County, and 1,983
acres for Metro Air Park). The Applicants consider the NBHCP's Operating Conservation
Program to be effective in mitigating for the impacts of take associated with development of
17,500 acres. The Applicants do not, however, assume that the Operating Conservation
Program would be effective in mitigating for the impacts of incidental take for any
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development, if it were to occur, beyond the 17,500 acres. If any of the Land Use Agencies
consider approving development beyond their allocation, including any development
beyond the existing SOI area, the agency must amend the NBHCP or create a separate HCP
to obtain coverage for incidental take associated with such additional development. Before
such an amendment or new HCP could be approved, associated amended or new 1TPs
could be issued, and development could be approved, a significant biological evaluation
must be completed to prove that the Operating Conservation Program proposed to mitigate
the impacts of said increased development is adequate to meet ESA and CESA findings. The
commentor is also referred to Master Response 3(Joint Vision) and Master Response 4
(Cumulative Impacts).

The Joint Vision is also studying the provision of a permanent open space area along the
east side of the Sacramento River in Sacramento County coinciding with the Swainson's
hawk mitigation zone. The commentor states three impacts were not addressed in the
NBHCP and EIR/EIS. Responses to each of these comments are as follows:
1. The commentor is referred to Master Response 3(Joint Vision) and Master Response 4
(Cumulative Impacts). There are no proposals anticipated that would result in the
development of 27,500 acres in the Basin. The Joint Vision is in the early stages of
developing a regional growth approach to help curb the pressures on the Natomas Basin
for continued development. At the time the Draft EIR/EIS was released, this planning
and analysis effort was not under way. Since that time, the City and Sacramento County
have initiated planning and studies to determine the extent, location, and amount of
development that could proceed if the existing SOI was expanded. However, at this
time, insufficient information is available to determine the nature of such development.
Consequently, it would be inappropriate to evaluate all of the 10,000 acres suggested by
the commentor because certain conditions may limit the ability to develop within this
area. For example, a one-mile "community separator" may be considered along the
Sacramento / Sutter County line on the Sacramento County side, which would eliminate
areas that could be considered for development. Similarly, a large portion of the 10,000
acres is in a floodplain and would need to be removed from the floodplain at great
expense before it could be developed or else it would not be developed. If development
were to proceed, in order to comply with ESA, adequate mitigation area must be set
aside to provide protection for the giant garter snake, a known inhabitant of the
waterways outside the Permit Areas.
2. An amended or new HCP would need to be approved and amended or new ITP
would need to be issued if any development were to be considered outside of the Permit
Areas. If the development would result in jeopardy to the giant garter snake, USFWS
would not issue a permit.

3. Landowners outside of the Permit Areas are aware of the limitations of developing
the property (i.e., floodplain issues and mitigation for the giant garter snake). They have
also witnessed the substantial increase in acquisition costs of Mitigation Land to
implement the NBHCP to date and know the value of anticipating the need for habitat
land in their business plans. They will likely provide Mitigation Land onsite or buy land
suitable for transfer to TNBC early in the process. They have also experienced the delays
in North Natomas development as a result of the unavailability of Mitigation Land.
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Response to Comment 01-34
Foreseeable development is evaluated in the NBHCP and the EIR/EIS. See Master Response
3(Joint Vision) and Master Response 4 (Cumulative Impacts). With regard to the comment
about small-scale projects in unincorporated Sacramento County, see Response to Comment
03-13.

Response to Comment 01-35
The NBHCP and supporting biological and economic analyses have been developed to
demonstrate that the Applicants would minimize and mitigate to the maximum extent
practicable the impacts of incidental take. The commentor is referred to the Response to
Comment 01-42. The comment lists several of the alternatives evaluated in the EIR/EIS and
states that the burden is on the Applicants to demonstrate that the alternatives are not
practicable. As discussed in the NBHCP EIR/EIS (Section 2.8):
Both CEQA and NEPA require the identification of an environmentally
preferable ([Council on Environmental Quality NEPA Guidelines, Section
1505.2(b)) or superior (CEQA Guidelines, Section 15126(e)(2)) alternative.
Alternative 2, Habitat-Based Mitigation, was identified as the environmentally
preferable/ superior alternative because it would provide the greatest mitigation (17,763
acres of habitat reserves). It is important to note, however, that identification of an
environmentally preferable alternative is not the sole basis on which the Lead Agencies
either can or should select a project alternative. It is also important to note that the proposed
project (as defined in the NBHCP) has been developed to meet the requirements to mitigate
to the maximum extent practicable and that selection of an alternative other than the
environmentally preferable alternative does not compromise such a determination for the
proposed NBHCP [See Master Response 1(Mitigation Ratio) for additional discussion of the
effectiveness of the NBHCP at demonstrating how the assessment of "maximum extent
practicable" is applied].
The Council on Environmental Quality (CEQ) recognizes that the environmentally
preferable alternative may differ from the preferred alternative (NEPA's Forty Most Asked
Questions, Question 6(a)). As noted in Question 4(a) of NEPA's Forty Most Asked
Questions,
The "agency's preferred alternative" is the alternative which the agency
believes would fulfill its statutory mission and responsibilities, giving
consideration to economic, environmental, technical and other factors. The
concept of the "agency's preferred alternative" is different from the
"environmentally preferable alternative," although in some cases one
alternative may be both.
As noted above in the context of CEQA and NEPA consideration of alternatives and in
Response to Comment 02-12, Lead Agencies evaluate numerous factors in selecting a
preferred alternative, including the need to meet the maximum extent practicable criterion.
This criterion requires thoughtful evaluation of biological, legal, and economic
considerations. The EIR/EIS focuses on the biological considerations and a separate
economic analysis (see Appendices A and H of the NBHCP) focused on the economic aspect
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of the maximum extent practicable analysis. This comment letter contains specific attached
letters that include comments on the economic analysis of the NBHCP, including the
economic feasibility of the various alternatives evaluated in the EIR/EIS. See Responses to
Comments 01-42 through 01-60 for the specific rationale for selecting the most feasible
alternative that considers all the varied decision elements on which the Lead Agencies based
their selection of the preferred alternative.

Response to Comment 01-36
For several reasons, the general discussion in the preliminary staff report on the mitigation
ratio in the joint Vision in Natomas is a preliminary conceptual document. First, the Joint
Vision process is a planning effort in its early stages that requires extensive analyses and
biological assessments in order to determine the amount, location, and extent of
development, should it occur within the Basin. Secondly, because the amount, location, and
extent of development have not been determined, impacts and mitigation requirements
have not been defined. Additionally, there has been no indication that substantial portions
of any open space preserved under the joint Vision would be preserved as wildlife habitat
reserves or managed sanctuary areas for wildlife. Moreover, the economic feasibility of
development and the provision of open space have not been determined.
The costs of management for TNBC reserves would not be the same as the management
costs of other open space. Management costs for open space vary widely depending on its
uses. The management costs of a detention basin, for example, or a flood way corridor may
be less than those for a golf course or a managed marsh. Regarding potential economies of
scale, please see Response to Comment 01-59.
Regarding mitigation in advance, the NBHCP does require that the overall mitigation
program maintain an advance of at least 200 acres for the precise reasons outlined in the
comment. The advance mitigation criteria are described on page VI-8 and 9 of the Draft
NBHCP.
The commentor cites third-quarter 2002 median home sales figures from the Gregory Group
as justification for a higher habitat Mitigation Fee. The Economic Analysis (Appendix A of
the NBHCP) regarding cost burden (Response to Comments 01-42 through 01-54) uses the
fourth quarter 2002 sales figures for new homes in the Natomas Basin, which are more
recent data. Regardless of quarterly changes in housing costs, the economic model is set up
to reflect changes in land value which affect both the costs of new land for development as
well as the costs for acquisition of reserve lands. Additionally, the cost burden related to the
Mitigation Fee must take into account not only the fee level that the single-family-home
market can bear, but also the burden that new commercial and industrial developments can
bear. Thus, the comparison included in the letter of comment is not comparable nor does it
provide a rationale for the commentor's conclusion that Mitigation Fees should be higher.

Response to Comment 01-37
This comment references attachments to the comment letter. Please see Responses to
Comments 01-42 through 01-60.
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Response to Comment 01-38
The basis for a determination of the less-than-significant finding in the EIR/EIS relevant to
the issues raised in this comment and throughout the comment letter are addressed in
Master Response 1(Mitigation Ratio), Master Response 2 (Connectivity), and Master
Response 4 (Cumulative Impacts). Please also see the Responses to Comments 01-1 through
01-60.

Response to Comment 01-39
The comment states that the proposed Mitigation Fee in the Draft NBHCP is inadequate
because it assumes land prices of $6,000 per acre as opposed to the estimated costs of
Mitigation Lands between May of 2001 and September 2002 that ranged from $7,500 to
$11,000 per acre.
It is important to note that in May of 2001, the City entered into an Agreement to Settle
Litigation (or the "Settlement Agreement") that allowed for development of 1,668 acres in
the Natomas Basin while the revised NBHCP was being drafted and the EIR/EIS was being
prepared. The Settlement Agreement expired in October of 2002.
In June of 2001, the City adopted a revised Mitigation Fee of $10,021 per acre of
development that funds the additional costs expected as a result of the Settlement
Agreement. This fee amount included a base fee amount of $5,993 per acre, which assumed
a base land acquisition cost of $4,750 per acre, as well as a land acquisition premium of
$4,028. The combined fee provided for $11,000 in land acquisition costs and an additional
$2,895 for transaction and contingency costs related to land acquisition.
It was anticipated that the cost of land in the Natomas Basin would be greater under the
time frame of the Settlement Agreement (May 2001 to October 2002), and this was indeed
the case, as noted by the commentor. Under the Settlement Agreement, the highest cost was
$11,000 per acre, and the last three land acquisition costs have ranged between $7,500 and
$8,300 an acre. No land acquisitions have occurred since the expiration of the Settlement
Agreement.
One of the primary reasons that land costs increased under the Settlement Agreement was
that TNBC was directed to purchase land in specific areas, thereby sharply reducing the
amount of land available for acquisition. With demand for land unaltered and supply
restricted, land prices did indeed increase.
It was also anticipated, however, that after the Settlement Agreement expired and TNBC
once again had the full range of options for acquiring land in the Natomas Basin and
outside the Basin if the land met specified criteria, land prices would be restored to their
pre-settlement levels. Therefore, NBHCP Economic Analysis did not apply the premium for
land acquisition. Nonetheless, TNBC increased the cost for land acquisition in July of 2002
from $6,000 per acre, including transaction costs and contingency (May 29, 2001), to $7,525
per acre, including transaction costs and contingency. This increase was based on recent
land acquisition costs and TNBC's best estimate of land costs in 2003. According to John
Roberts, TNBC's Executive Director, the average (mean) cost of all acquisitions is $5,985 per
acre.
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In addition, TNBC is currently 745.86 acres in surplus of its mitigation requirements. A large
surplus of acres will alleviate pricing pressure on land acquisitions over the near term
because it is possible that TNBC can use this surplus of land to improve its position
regarding the timing of future acquisitions. When TNBC must resume land acquisition
efforts, it can do so with more liberal time constraints (i.e., because of the availability of
surplus Mitigation Lands, TNBC will not be compelled to acquire land in a relatively short
period of time, which creates a buyer disadvantage and a seller advantage). Because TNBC
has one of the largest influences on land prices for non-urbanized land in the Natomas
Basin, this will have a softening impact on land prices and thus minimize the need to
increase fees.

The fee calculated based on the Draft NBHCP (October 2002) for land acquisition was
$7,550, including transaction costs and contingency, and provides for an additional $50 per
acre to cover pre-acquisition survey costs.
If for some reason the upward pressure on land costs does not subside with the expiration
of the Settlement Agreement, the Mitigation Fee will be adjusted accordingly, as has been
the case every year since 1997. However, because of its inventory of surplus Mitigation
Land, TNBC will likely know what land acquisition cost should be collected in the next
year's fee amount.
Regarding the commentor's opinion that the Mitigation Lands will be only in Sutter County,
please note that the TNBC to date has substantial holdings in Sacramento County (more
than half of all reserve lands). See also Response to Comment 03-19.

Response to Comment 01-40
The funding mechanism for the NBHCP is adequate. The primary funding mechanism of
the NBHCP (i.e., the Mitigation Fees paid by developers in the Natomas Basin), is adequate
because there is a commitment to participate in the Plan.
North Natomas developers, who are landowners, have indeed committed to participate in
the NBHCP through the Development Agreement process. The Development Agreements
require that these landowners pay the existing Mitigation Fee at the time grading permits
are pulled. If development ceases in the Natomas Basin, then future acquisitions of
Mitigation Land would be unnecessary (except to provide mitigation for development that
has occurred up until that point in time). Existing ongoing operations and maintenance of
the Plan will be funded through NBHCP farming revenues and hunting revenues on
existing properties and will be subsidized by the Endowment Fund, as is currently projected
during the later years of the Plan. he Lead Agencies and the Applicants believe that funding
is critical to the NBHCP. In accordance with USFWS's Section 10(a) Permit issuance criteria,
the NBHCP's funding mechanisms have been developed to ensure that they adequately
fund the NBHCP, as demonstrated by the extensive cash flow modeling contained in
Appendix A of the NBHCP. The cash flow model used to calculate the Mitigation Fee
includes a series of conservative assumptions and contingencies that are intended to ensure
that TNBC will be operational and meet the objectives of the NBHCP through the life of the
Permit period and beyond (in perpetuity). These assumptions and contingencies include:

•
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the location, size, and condition of the property acquired as Mitigation Lands. For
example, although the NBHCP allows up to 20 percent of land acquisitions to be out of
basin, to account for potentially higher costs from in-basin acquisitions, the cash flow
model assumes that 100 percent of land acquisitions would occur in-basin.
•

Supplemental Fee for Land Acquisition: In 2001, a supplemental fee was added to fund
an advance purchase of 200 acres of habitat preserves.

•

Restoration and Enhancement (R&E) Contingency: To account for potential increased
R&E costs, the R&E fund fee includes a contingency of 15 percent above the projected
R&E costs.

•

Administration Contingency: A 15-percent contingency is included in the
administration budget. Additionally, administrative costs are assumed on an annual
basis, even after all land acquisitions are completed, to account for ongoing maintenance
and stewardship beyond the Permit period.

•

Operations and Maintenance (O&M) Endowment Interest Earnings: A conservative
estimate of a nominal 3 percent interest rate is assumed. The cash flow model also
assumes that when the O&M Endowment interest earnings are drawn down to
supplement administration and O&M of the Plan, the principal accrued will generate 1.2
times the draw-down amount, and the fee is set accordingly. This ensures that
Endowment Fund will continue to increase in value in perpetuity in order to fund
ongoing O&M costs.

•

Allocation for Changed Circumstances: As required by the NBHCP, the Supplemental
Endowment fee was increased to provide for Changed Circumstances based on the
potential costs that could arise in the event one of the NBHCP's enumerated Changed
Circumstances were to occur.

•

Interaction of Funds: Although the fee is based on the sum of several cost components,
the portion of the fee funding TNBC's annual costs may be used for any of TNBC's
annual activities given the priorities established by the NBHCP. Only the O&M
Endowment Fund fee component is to be used entirely and exclusively for its respective
purpose.

The commentor also suggests that the funding is inadequate essentially because one cannot
predict the future. Because of economic influences outside the influence of the Lead
Agencies and the Applicants, it is not reasonable or feasible to know with complete certainty
the actual land costs, mitigation monitoring costs, O&M costs, and revenues every year for
the next 50 years. There is no way to predict the future. Costs could increase or decrease
depending on economic and market-driven changes, new advances in R&E techniques, and
other factors. Nevertheless, even without the ability to know with certainty what the actual
future land or management costs will be, the economic and cash flow model (funding plan)
provides an accurate means (based on accepted economic modeling practices) for estimating
costs and revenues and ensuring that there is adequate funding for the life of the Plan and
beyond. To ensure that the cost projections remain accurate over the life of the NBHCP and
beyond, the strategy of the NBHCP to date and into the future will be to revisit the fees on
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an annual basis to confirm that the cost and revenue assumptions are adequate to fund the
NBHCP. If not, these fees will be adjusted so that the NBHCP is adequately funded. If for
some reason costs spike in the time frame between updates and a shortfall results, it is
intended that the temporary shortfall will be covered by the contingencies and conservative
assumptions outlined above. The interaction of funds also allows temporary shortfalls to be
covered through interfund borrowing. As a result, the NBHCP is not in fact "dependent on
continual infusion of new developable land to provide funding for mitigation necessitated
by previous development" as alleged in the comment.
It should also be noted that the cash flow modeling and fee calculation is an exercise that
has been and will continue to become more accurate as TNBC gains more experience in the
construction and management of Mitigation Lands. As a result, with each passing year,
there is increasing certainty built into the annual updates of the Mitigation Fee calculation.
The absence of a cap on the Mitigation Fee addresses the danger of a funding shortfall. As
long as fees are reviewed annually and adjusted if needed by the Permittees, the risks are
minimized during the Permit term and beyond (1) of a funding shortfall, and (2) that the last
developer seeking a grading permit will be the last one left paying the shortfall. The
conservative assumptions and contingencies will mitigate against annual shortfalls in the
event that costs spike over a 12 month period. Comment 01-52 states that the "economic
analysis of the NBHCP demonstrates a fairly strong position on adequate funding, short of a
public or private guarantee." The Economic Analysis contained in Appendix A of the
NBHCP demonstrates that, given the conservative approach and the contingencies built into
the fee calculations, the funding for the NBHCP is adequately ensured through the life of
the NBHCP and beyond. s explained above, funding shortfalls are not anticipated under the
NBHCP. Additionally, in the unlikely event that the City or Sutter County fail to adequately
fund their mitigation requirements, Section 7.6 of the Implementation Agreement provides
that the City or Sutter County's ITP may be suspended or revoked in the event of a material
violation of the Section 10(a) Permit or Section 2081 Permit. Notwithstanding the suspension
or revocation of a Permit, the City and Sutter County remain liable to carry out all their
responsibilities under the Permits and the Implementation Agreement arising from Planned
Development approved or carried out by the City or Sutter County between the effective
date of the agreement and the date of suspension or revocation.
Planned Development approved prior to the Permit suspension or revocation may proceed,
provided that it complies with the Permit, so long as the City or Sutter County and the
Urban Development Permittee continue to fulfill their obligations under the Permit
[IA, § 7.6.41. Once a Permit has been revoked or suspended, the City and Sutter County shall
not have the authority to approve or carry out any actions that would violate the ESA or
CESA in the absence of the Permit. Moreover, the City and Sutter County remain fully liable
to carry out all of their responsibilities, including the Mitigation Requirement [IA, § 7.6.5].
Thus, while it is an accurate statement that the Land Use Agency permittees who pay the
Mitigation Fee and satisfy the mitigation requirements are in effect not subject to the
payment of additional fees necessary to address any deficiencies as provided for in Section
7.4 of the Implementation Agreement, the City and Sutter County remain liable for the
mitigation requirements.

The NBHCP evaluates the mitigation requirements and corresponding Mitigation Fee
needed for Planned Development with each Permit Area to ensure that adequate funding
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assurances are provided, regardless of whether one Permittee participates or both
Permittees participate. It is accurate that if one Land Use Agency permittee has satisfied all
of its obligations under the NBHCP, Implementation Agreement, and its Permits while the
other Land Use Agency permittee has not, the Land Use Agency permittee in compliance
with the NBHCP will not also be subject to the Permit revocation or suspension. The reason
for the Land Use Agency permittee to retain its Permits is to ensure that this permittee can
continue to implement the NBHCP.
Because the NBHCP is fully funded under the existing funding program and a 200-acre
cushion for Mitigation Land acquisition is provided to ensure that the last developer will
not fall subject to a funding shortfall for land acquisition, no public or private guarantee is
proposed.
The commentor suggests that an assessment district could be created as a mechanism for
ensuring back-up funding. However, an assessment district is not considered a feasible
mechanism for back-up funding because special assessments that may be imposed by an
assessment district are subject to voter approval pursuant to Proposition 218. Moreover,
Proposition 218 imposes certain limitations on a local municipality's ability to impose fees,
assessments and charges. Specifically, Proposition 218 provides that assessments shall not
be imposed on any parcel that exceeds reasonable cost of the proportional special benefit
conferred on that parcel. This limitation could restrict the City or Sutter County's ability to
collect the Mitigation Fees as assessments. In addition, special assessments could not be
collected without a special vote, and an assessment district likely would be vulnerable to
landowner protest proceedings.

Response to Comment 01-41
California Fish and Game Code Section 3503.5 prohibits the take of birds-of-prey or the
taking of the nest or eggs of such birds except as otherwise provided by the Fish and Game
Code. The NBHCP and EIS/EIR indicate that no fully protected species designated by the
Fish and Game Code are included as Covered Species. The white-tailed kite is not included
as a Covered Species because it is a fully protected species under the Fish and Game Code
(see Draft NBHCP, p. 11-44 and Draft EIS/EIR, pp. 3-49 - 3-50). Take of this species is not
authorized under the NBHCP or accompanying ITPs. The commentor is referred to
Response to Comment G2-12 regarding the determination of the species covered by the
NBHCP. The Applicants are not proposing to seek either from USFWS or CDFG incidental
take authorizations for the white-tailed kite or any other state-listed fully protected species.
The Draft EIS/EIR describes the presence, significance, and characteristics of the whitetailed kite on pages 3-24 and 3-49 - 3-50. Further, the Draft EIS/ EIR evaluates the potentially
significant impacts to the white-tailed kite on pages 4-90 and 4-95. Measures that must be
implemented to avoid the taking of white-tailed kites are described in the Draft EIS/EIR on
page 4-95.

Response to Comment 01-42
The MEP funding requirement addresses biology, legal, and economic considerations. The
Economic Analysis of the NBHCP focuses on the economic considerations of the MEP
analysis. For a complete discussion of the factors considered in the MEP analysis, the
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commentor should consult the extensive biological impact analyses contained in the
Biological Resources Technical Memo (including the Addendum prepared for the Final
NBHCP) and Draft EIR/EIS, as well as the discussion of the biological, legal, and economic
considerations provided on pages VII-65 - VII-69 in Chapter VII of the NBHCP.

The comment suggests that the NBHCP should require a greater mitigation ratio or
requirements. First, under the ESA, the findings regarding effects on biological resources
primarily determine the applicable mitigation ratio or requirements for the NBHCP. Upon
assessment and determination of the biological requirements for the Covered Species, the
USFWS evaluates whether the mitigation requirements are the maximum that can be
practically implemented by the applicant (HCP Handbook, p. 7-3).
Second, in determining whether the proposed program is the maximum that can be
reasonably required by the applicant, the USFWS must explain why the level of mitigation
and the Mitigation Fee amounts selected are appropriate for the project. As part of this
analysis, the USFWS weighs the costs and benefits of implementing additional mitigation,
the amount of mitigation provided by other applicants in similar situations, and the abilities
of the particular applicants under the NBHCP (HCP Handbook, p. 7-3). For example, if
mitigation costs exceed the benefit to be derived from the mitigation, the MEP standard has
been met. Although this analysis may determine that greater mitigation requirements are
impracticable, the analysis may not necessarily conclude that the mitigation requirements
and associated Mitigation Fee must necessarily push a development project into the area of
infeasibility. While there are no precise guidelines for conducting such an analysis, the
Applicants used two methodologies to test the feasibility of a range of Mitigation Fees based
on alternative scenarios. Consistent with the HCP Handbook Guidelines, the Applicants:

(1) compared the proposed Mitigation Fee to HCP fees in nearby or comparable
jurisdictions, and (2) conducted a total cost burden analysis.
The fee comparison showed that the alternative Mitigation Fees analyzed were higher than
those in other nearby or comparable jurisdictions. The commentor also is referred to Master
Response 1 (Mitigation Ratio).
The total cost burden analysis found that the increase in the Mitigation Fee did not
substantively change the cost burdens for residential and non-residential development in
the North Natomas and South Sutter County. It also found, however, that the cost burdens
for development projects in this area are high relative to those of other jurisdictions. This is
particularly true for non-residential development where certain land uses such as light
industrial may not be feasible.

The Economic Analysis also demonstrates that over time the Mitigation Fee is likely to
escalate as the supply of available land in the Natomas Basin shrinks. Higher land
acquisition costs will require higher fees. Although home prices may continue to increase
and as a result be able to absorb the higher fees, it is unlikely that the market values of nonresidential development will keep a similar pace because of less demand (relative to
residential development) and slower absorption (in North Natomas, the residential
development is projected to be fully absorbed in 15 years versus the 30-40 year absorption
timeline for non-residential development). If the market values do not keep pace and the
habitat or other fees continue to increase, thereby worsening the infrastructure cost burden,
it is likely that the feasibility of non-residential development projects will be adversely
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affected. All proposed land uses need to be financially viable for the creation of a balanced
community. This escalation in land acquisition costs would only be exacerbated with a
higher mitigation ratio.

Although developers may be able to absorb the habitat Mitigation Fee levels given current
market conditions, the Mitigation Fee program must be designed such that fee levels can be
sustained over time, recognizing that the fees will increase with escalating costs as a result
of land appreciation and other factors.
It should also be pointed out that community facility parcels, public parcels, and park
parcels also pay the Mitigation Fee because the fee is paid at the grading permit stage.
Developers pay the fee on their for-profit parcels as well as the parcels to be dedicated to
public uses. Therefore, the actual burden on developable parcels is likely understated in the
Economic Analysis, resulting in a conservative analysis.

Response to Comment 01-43
The commentor questions whether the comparison to habitat Mitigation Fees in other
comparable jurisdictions provides an indication of impracticability as the fee is much
greater in the NBHCP than in other comparable jurisdictions.
The USFWS's HCP Handbook specifies that the MEP findings require consideration of two
factors: adequacy of the minimization and mitigation program, and whether it is the
maximum that can be practicably implemented by the applicant. To the extent that the
adequacy of the mitigation is a close call, the HCP Handbook specifies that there be a basis
to conclude that the proposed program is the maximum that can be reasonably be required
by that applicant. As part of this analysis, the USFWS may weigh the costs of implementing
additional mitigation, the amount of mitigation provided by other applicants in similar
situations, and the abilities of that particular applicant (HCP Handbook at page 7-3). See
Master Response I (Mitigation Ratio).
Consistent with the HCP Handbook's guidance, the Economic Analysis considered the costs
associated with implementing additional mitigation under the Increased Mitigation and
Habitat-Based Mitigation Alternatives as well as the Reduced Development Alternative. To
measure these costs, the Economic Analysis uses a standard cost-burden approach as
further described below.

This analysis also considered the costs associated with the amount of mitigation provided
by other applicants in similar situations based upon USFWS standard mitigation
requirements for effects on key Covered Species. To supplement this analysis, the
Applicants also evaluated the costs associated with other adopted HCPs to determine the
costs that have been applied to applicants in similar situations involving regional-scale
habitat conservation efforts. The Applicants believe that these analyses demonstrate that,
from an economic perspective, the NBHCP minimizes and mitigates the effects of incidental
take to the maximum extent practicable. Thus, the Applicants do not agree with the
commentor's statement that "not much is demonstrated by comparing apples and oranges
except that they are different," which implies that because no two habitat conservation
plans are the same, a comparison of the fees associated with these plans is invalid.
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In fact, fee comparisons provide a useful tool for gauging the feasibility of a project's
infrastructure development costs relative to other nearby or comparable development
projects. Comparisons may be useful for all types of development-related infrastructure
fees, including sewer fees, water fees, transportation fees, park fees, etc. Each community fee
program differs in the types of improvements funded by the fees, the level of up-front
developer contributions, the actual financing plan for the facilities (e.g., costs charged to
existing development versus new development), etc. Inevitably, each fee comparison is a
comparison of "apples and oranges" because each fee is designed for the needs of the
particular community. Notwithstanding this "apples and oranges" issue, fee comparisons
can provide useful information for understanding how applicants subject to the fee could be
affected by the imposition of the fee.

For the communities chosen as a basis of comparison, the goal was to include competing or
comparable jurisdictions. The areas covered by the proposed South Sacramento and Yolo
County HCPs are both near the Natomas Basin and could compete for potential
development. The City of Bakersfield, Coalinga, and San Joaquin County HCPs were
included because they are in the Central Valley, the demographic area with which the
Sacramento area is in closer alignment, as compared to communities in the Bay Area or
Southern California, which have far different cost structures for land and infrastructure.

Response to Comment 01-44
The commentor questions the use of the Total Cost Burden analysis because this analysis
does not take into consideration the full measure of developer mechanisms to balance cost
and revenues in developing projects and suggests that if the fees required to be paid by the
developer exceed the developer's internal cost-benefit analysis for a project, the developers
might try to offset these costs through other means, such as negotiating lower land costs.
The commentor suggests using the "residual land value methodology" to evaluate
feasibility of development projects. After comparing expected costs and revenues, if the
residual value of the land "is below what the landowner paid for the land or what the
market value of the land is in agricultural or an alternative use, development would be
determined to be infeasible and not expected to move forward." This assertion is not in
alignment with the professional experience of the preparers of the Economic Analysis
during the past 20 years; this experience and expertise indicate that this type of analysis is
most useful when a specific development project is analyzed, with specific timing on
absorption, project development costs including all onsite and backbone infrastructure,
information on developer equity and priority of returns, as well as a number of other
factors. The more detailed the analysis, the more accurate a tool it is for predicting residual
land value.
It is for precisely this reason that the Economic Analysis chose not to employ a residual land
value analysis. Development in the Natomas Basin has been pursued by a multitude of
developers. Each developer has its own internal and confidential assumptions on costs of
development and expected revenue. Consultant experience also indicates that it is unlikely
that developers would be willing to share their revenue expectations and equity
arrangements as well as other information because of aggressive competition in the
industry. For these reasons, it would have been impossible to estimate information for each
specific development project and particularly for future development projects through the
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life of the NBHCP and still arrive at accurate assumptions applicable to anticipated
development projects.
The one aspect of developing a residential or non-residential project that is comparable
among all development projects in the Natomas Basin is the development impact fee or
infrastructure bond paid by new development projects. In addition, these costs can be
compared with costs paid by developers in other nearby and competing jurisdictions to give
an indication of whether or not the subject jurisdiction or project is comparable in terms of
the total cost burden to develop a residential or commercial project, which in the case of
residential projects typically makes up 15 to 20 percent of the selling price of the land use
product (i.e., a house).

Response to Comment 01-45
The commentor suggests that because housing prices in the Sacramento area have risen
considerably since 1998 (note that between 1990 and 1998 housing prices remained fairly
stagnant as shown in Figure 1, page 12), "there is room in the feasibility equation for higher
mitigation requirements and costs."
In response, it is important to consider the history of the Mitigation Fee, which has
increased from $2,240 in 1997 to the current fee of $7,934 (excluding the Settlement
Premium). The fee calculated based on the Draft NBHCP is estimated at $10,027 per acre.
Assuming the revised fee estimate is adopted in 2003, the Mitigation Fee will have increased
by approximately 28.4 percent per year, or a total increase of 348 percent between 1997 and
2003. In contrast, home prices have risen by approximately 110 percent between 1997
(assuming $155,000 average new home price) and 2003 (assuming $325,000 average new
home price), or approximately 13 percent per year. Thus, the revised Mitigation Fee based
on the Draft NBHCP does show that the higher home values can support the higher fee in
comparison to those 6 years ago.
The commentor also does not consider the non-residential market values in comparison to
fees. The Economic Analysis showed that the infrastructure cost burdens were much greater
on non-residential development, particularly warehouse and light industrial land uses. The
values associated with these land uses in the Natomas Basin have not experienced the same
level of market appreciation over the last five years as has residential development. As
mentioned above, all proposed land uses need to be financially viable in order to create an
economically balanced community in the Natomas Basin and to support a determination
that funding for the NBHCP is ensured.

Response to Comment 01-46
The commentor suggests that the Mitigation Fee is a small component of the overall
infrastructure and that as a result the development community could easily absorb
Scenario 5 (75 percent marsh), which resulted in a fee of $10,582, the highest of the fees in all
five Scenarios in the Economic Analysis.
The revised fee based on the Draft NBHCP, which reflects a 0.5:1 mitigation ratio and
25 percent managed marsh, is calculated at $10,027 (which is in the range of Scenarios 4 and
5 of the Economic Analysis of the NBHCP). The higher fee for the Draft NBHCP is mainly a
result of increased habitat and species monitoring requirements, provision for changed
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circumstances, and increased estimates of annual administration expenditures. Therefore, it
should be understood that requiring a 1:1 mitigation ratio or a 75 percent marsh
requirement would raise the fee significantly beyond the $10,027 that is currently estimated.
The commentor suggests that the Mitigation Fee is only a very small component of the
overall backbone infrastructure costs and is therefore insignificant. In one paragraph, The
commentor states that "the proposed and alternative fees represent three to six percent of
the total cost burden for residential development" and for non-residential development "the
fees range from two to 15 percent of the total cost burden." In the very next paragraph, the
commentor states that the habitat fees "are responsible for less than one percentage point of
the total cost burden for residential development." It is unclear on what grounds the
commentor is making this statement.
The table attached to this comment response summarizes the $10,027 (the fee calculated
based on the Draft NBHCP) as a percent of the backbone infrastructure cost and as a percent
of the sales price of a new home and also shows the total cost burden as a percent of the
sales price of a new home in North Natomas.
Comparison of Total Backbone Cost

NBHCP Service Areas

Average
Habitat
Assumed Mitigation
Sales
Density/FAR
Fees'
Price"

Habitat Fee as
a % of
Average
Backbone
Habitat Fee Total Burden
Backbone Infrastructure as a% of
as a% of
Cost`
Cost
Sales Price Sales Price

per unit

Residential-North Natomas
Single Family-1,800 ftz

7 units/acre

$1,432

$291,000

$35,252

4.1%

0.5"/n

12.1"/0

Single Family-2,400 f e

units/acre

$2,005

$324,000

$40,103

5.0%

0.6%

12.4%

$120

$23.91

3.8%

0.8%

19.9%

$25 to $60

$9.43

6.1%

$4.15

13.9%

Non-Residential-North Natomas
Retail

0.25

--$0.92

Light Industrial

0.40

$0.58

persqft

2.3% to 1.0% 37 7"/n to 15.7%

Non-Residential-South Sutter
Retail
Light Industrial

------ 0.40

$0.58

[Retail Not Planned in South Sutter]

persq(t

$25 to $60

2.3% to 1.0% 16.6% to 6.9"/0

Based on a proposed fee of $10,027 per acre from the revised draft Natomas Basin HCP dated October 11, 2002.
U

Residential prices based on data from The Gregory Group New-Home database for Fourth Quarter 2002, non-residential
prices based on information from commercial real estate brokers for Natomas, South Sutter County, and surrounding areas.
Total backbone costs include city/county-wide fees, including mitigation fees, school mitigation fees and project specific
fees/bonds.

For residential development in North Natomas, the proposed fee would represent
approximately 4 to 5 percent of the backbone infrastructure cost. Similarly, park
development impact fees (at $1,900 per single-family unit), which are crucial to providing
developed parks in the North Natomas area, represent 4.7 to 5 percent of backbone
infrastructure costs. Although individually these fee components represent 5 percent or less
of the total backbone infrastructure cost, it does not mean they are insignificant. The
NBHCP fee for light industrial development in South Sutter County is significantly higher
than 5 percent, at 14 percent. Therefore, it is unclear on what grounds that commentor is
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basing the assertion that the habitat Mitigation Fees are an insignificant component of the
total backbone infrastructure cost. Habitat fees are as significant as park fees, and, arguably,
as any other fee component included in the infrastructure cost burden.
The proposed Mitigation Fee for residential development does represent approximately half
a percentage point of the total estimated sales price of a home in North Natomas and
perhaps this is what the commentor intended to point out. But this is not the relevant point
as the infrastructure cost burden is currently estimated at 12 percent of the sales price of the
home, and 0.6 percent of 12 percent represents 5 percent of the infrastructure cost burden.
The infrastructure cost burden for residential units as a percent of home sales price is less
today than it was when the Economic Analysis was completed in March because home
values have risen in the North Natomas Basin over the last 9 months. The infrastructure cost
burdens for non-residential development, however, remain high (as shown in the attached
table).

The comment suggests that the infrastructure cost burden test is not satisfactory in
supporting a finding that the Mitigation Fee is at the maximum extent practicable. It states
that all this analysis shows is that the overall backbone infrastructure costs are relatively
high for these newly developing areas given current market conditions etc. and that a
significant increase in the habitat mitigation component of the fee would not change these
conclusions.
It is an accurate assessment that an increase in the habitat fee would take an already high
infrastructure cost burden and make it higher. The risk is that eventually the burden will
become too great and development in the Natomas Basin will slow. Given the estimated
cost burdens today, it is likely that non-residential projects, particularly in South Sutter
County, will indeed be developed more slowly.
If what the comment is referring to is that there is still ample room in the cost structure to
absorb higher fees-Mitigation Fees or any other fees-then the Applicants disagree. The
City of Sacramento has already removed elements from its North Natomas fee program, as
discussed in the Economic Analysis, so that the development community would accept the
Mitigation Fees and the fee levels being proposed for the public infrastructure being funded.
These are the very same developers, with their specific information on cost and revenues,
that determine whether to move forward with a project and how much the land values can
give in order to make a deal work.

Response to Comment 01-47
It is possible that the development community will be able to absorb a habitat Mitigation
Fee in the $10,000 range without adversely impacting feasibility. A fee that significantly
exceeds this range, however, could have a negative impact on the feasibility of development
projects. This is particularly true for lower land value projects, such as warehouse and
industrial development, as explained below.
As demonstrated in the Economic Analysis, the cost burdens for warehouse and industrial
uses ranged from 36 to 37 percent in North Natomas and 17 to 18 percent in south Sutter
County (assuming the lower land values). As indicated in the Economic Analysis, the
general range for project feasibility is 10 to 15 percent of the price per square foot of nonresidential development. It is unlikely that any warehouse or industrial development or
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similar employment-generating investment will occur in North Natomas, and indeed none
is planned. The majority of this type of development is slated for south Sutter County. If
development impact fees, including the Mitigation Fee, continue to rise without any
corresponding increases in land value, development in this area is likely to falter because
the cost burden will be too high and developer profit potential will be minimized.

The comment focuses only on the residential capacity for higher fees. Although it might be
expedient to increase fees solely based on the capacity for residential projects to absorb the
fees, if these higher fees result in the infeasibility of non-residential development projects,
the vision for the North Natomas Community Plan and Sutter County's IndustrialCommercial Reserve would be seriously jeopardized. If jobs are eliminated as a result of
cost burdens on non-residential development that are too high, other negative impacts
could arise, such as increased traffic congestion or possibly a slowing of residential
development. It is, therefore, important to consider the ramifications of higher fees on all
types of development projects in the Natomas Basin.

Response to Comment 01-48
It is unlikely that any one fee in and of itself (unless it is truly substantial, such as Level 3
school fees) will determine whether a developer decides to proceed with a proposed project.
Rather, it is likely that the developer will consider the total cost burden in making the
decision on whether or not to proceed. Therefore, the consideration of other North Natomas
Fees is relevant and material.
The Mitigation Fee may or may not be the fee that at the margin determines the feasibility of
a project. In other words, it could be the level of the school fees, park fee, sewer fee, or any
other fee charged that might make or break a developer's decision on whether or not to
develop in the Natomas Basin. More likely, however, is that the developer will consider the
total cost burden of the project, in comparison to potential revenue and profit, before
making a decision on whether or not to move forward.
The Economic Analysis, therefore, examined the incremental impact of an increase in the
NBHCP fee on the total cost burden of a representative, sample project in order to test the
financial feasibility of a project in light of the MEP considerations. As part of the analysis, it
was determined that the cost burdens in the North Natomas and South Sutter County areas
are already high within the region (see pp. 24-33 in Appendix A of the Draft NBHCP).
Therefore, any additional significant increase in the Mitigation Fee could impact the
feasibility of a proposed project in the Natomas Basin.

Response to Comment 01-49
The commentor agrees that it is quite likely that the land prices in the Natomas Basin will
continue to escalate. In fact, the comment points out that "expectation of competing bids
from potential developers in anticipation of future urbanization in an expanded City Sphere
of Influence (as proposed under the recent Sacramento City-County Natomas Joint Vision),
will only exacerbate the price pressures for potential preserve lands in currently
unincorporated Sacramento County."

The comment states that "if, however, the only alternative to selling land for habitat
preserves were clearly continued non-preserve agricultural use, floor prices for land sales
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would likely stabilize." The comment states that this would be the case "under a strategy
that required a higher mitigation ratio, thereby reducing the residual amount of unprotected
land that would otherwise be subject to speculative pressures." The Applicants disagree.
Instituting a higher mitigation ratio does not de facto eliminate the potential for landowner
speculation for future development potential. If anything, a higher mitigation ratio will
drive all land values higher. There would be twice as much demand for habitat land with no
change in the potential supply of that land. The law of supply and demand therefore
dictates that land values will be higher.
Even when properties are denied development potential and restricted to non-urban uses
by law, there is little that can be done to eliminate landowner speculation on property
values.

Response to Comment 01-50
The commentor states that as the land cost component of the fee increases, developers will
have increased incentive to take advantage of the dedication process. The Applicants agree
that, as land values escalate, it is likely that developers will choose to dedicate land, and, if
so, developers will not pay the land acquisition component of the fee. It is also possible that
the developers will be able to achieve some economies of scale in land pricing if they are
successful in negotiating the purchase of large tracts of land. If so, developers may wish to
dedicate land rather than pay the land component of the Mitigation Fee.
It is important to note, however, that any land dedication will be subject to the same
provisions of the NBHCP to which TNBC is subject in its acquisition process. All land
dedications made to date have followed the same review and approval process as the
process followed when land is acquired directly by TNBC.
There is no guarantee that the potential land that a developer may want to dedicate will
meet the guidelines or criteria for land to be acquired by TNBC.
One of the current land acquisition strategies of TNBC is to focus on the acquisition of
contiguous tracts of land. Any potential economies of scale that might result from the
acquisition of large, contiguous tracts of land, in terms of cost savings for land acquisition,
mitigation monitoring, land stewardship, etc. have already been factored into the cash flow
and financial modeling of the NBHCP.

Response to Comment 01-51
The commentor suggests that other conservation strategies, such as land acquisition through
conservation easements, could result in cost savings and, therefore, a reduced fee. While
conservation easements may or may not result in lower land acquisition costs, it is not true
that such a strategy would result in reduced TNBC costs overall. In fact, it could add severe
restriction to the Plan Operator's ability to locate the managed marsh component of the plan
and thus jeopardize the success of NBHCP implementation.
TNBC will still need to ensure that 25 percent of the acres will be in managed marsh;
therefore, there would be no impact on the R&E fee component. TNBC will still be
responsible for administration of the NBHCP as well as mitigation monitoring of the
preserves. If the landowner continues to farm the land, TNBC will not receive any farming
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revenue, which is substantial in providing essential revenues for the Plan Operator to
implement the NBHCP's conservation measures. Because farming revenues would be
reduced, the O&M Endowment fee would need to be adjusted upward.

Additionally, TNBC would still be required to make an advance purchase of 200 acres and
provide for changed circumstances; therefore, there would be no impact on the
supplemental endowment fund.
Overall, there is likely to be minimal net impact on all funds except the land acquisition
fund under a conservation easement strategy, but the strategy would pose a significant
hindrance to management options and compliance success as discussed below.
While it is possible that R&E construction projects could be placed on land where easements
have been acquired, according to TNBC this is an unlikely scenario given a number of
factors. It is unlikely that a seller would want to convert land from agricultural production
to managed marsh because of the potential revenue loss. The seller would still be
responsible for paying annual property taxes, insurance, ongoing maintenance, and other
expenses. The seller would need to maintain a revenue stream to pay these annual expenses.
This conversion is also difficult from a buyer's perspective. Stewardship of managed marsh
under an easement situation would require extra coordination between the property owner
(seller) and TNBC to insure that none of the actions taken by TNBC in constructing or
managing the marsh would impact other operations of the property owner.
In the case that the easements stay in agricultural production, it is unlikely that TNBC
would benefit from the revenue stream. As a result, it is likely that the Plan would not earn
revenues comparable to the funding plan projections and would therefore need to reach
further into the Endowment Fund in order to fully fund the operations and maintenance of
the Plan. This could set back the long-term viability of the Plan.
TNBC has attempted for nearly 4 years to acquire conservation easements instead of fee title
and has found very little interest among landowners in the Natomas Basin. In the few cases
where landowners did express an interest, the easement price being offered by the
landowner was at or near the fee simple price, essentially defeating the purpose of acquiring
easements as opposed to purchasing the land outright.
It should also be noted that TNBC makes every effort to operate efficiently and conserve
costs in its stewardship of the NBHCP. The cash flow model used to calculate the fee is,
however, conservative and builds in contingencies, as highlighted in previous responses.

Response to Comment 01-52
The commentor states that the "economic analysis of the NBHCP demonstrates a fairly
strong position on adequate funding, short of public or private guarantee" and
acknowledges that the methodology used to calculate the fee provides for annual updates,
contains a number of conservative assumptions and contingencies, and provides for
ongoing operations and maintenance in perpetuity. The Applicants agree.
The commentor states that there are at least three concerns with respect to ensuring
adequate funding. They are as follows:
.
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•

The funding plan should analyze revenues and expenditures and demonstrate, using
conservative assumptions, that costs are covered with some cushion for contingencies.

•

The funding plan should provide for the ability to respond to unforeseen circumstances.

The commentor concurs that, on each of these points, the funding plan used by the NBHCP
meets these concerns adequately.
The funding plan does respond to changes in costs over time, as noted by the comment that
"a financial model has been developed and refined over the years and now appears to
provide a relatively flexible tool to estimate fee levels based on new assumptions and the
actual experience of TNBC. Since the original interim fee was established in 1995, there have
been five fee adjustments." The comment also acknowledges that many of the assumptions
used in the funding plan or cash flow model in the Economic Analysis (in terms of
analyzing revenues and expenditures) are conservative. Finally, the comment concurs that
the funding plan analyzed in the Economic Analysis provides the ability to respond to
changed circumstances through the inclusion of the Supplemental Endowment Fund. The
comment states, however, that this component of the fee could be raised even further
without jeopardizing development feasibility. The Applicants disagree with this assertion
based on the Economic Analysis regarding the MEP and financial feasibility assessment of
the NBHCP (see prior discussion above for additional comment on this issue).
The only issue that the comment states is not addressed by the NBHCP funding plan is the
inclusion of a public guarantee of funding that would provide additional revenues and
could, therefore, allow for increased the mitigation requirements of the NBHCP. The
Applicants disagree with this assertion. First, the biological adequacy of the NBHCP (and
not the economic feasibility) is the primary determinant of the adequacy of the mitigation
requirements. If the biological analysis determines that the NBHCP mitigates fully for the
covered species and these costs are fully covered by the current funding plan, then it does
not appear that public funding guarantee is needed for the NBHCP. Second, the NBHCP
funding plan does not rely on general public funding (e.g., state and federal grants, etc.)
because these outside sources cannot be relied upon unless the funds have been committed
to the NBHCP. Also, there are certain constraints that often come with federal or state
grants, and these constraints could pose limitations on use of the grants for funding
mitigation. For example, Federal money cannot be used to fund mitigation but may be used
to augment the NBHCP's Operating Conservation Program. Consequently, the NBHCP is
structured so that the Mitigation Fees will adequately fund the proposed conservation
program in a manner consistent with ESA requirements.

Response to Comment 01-53
The Economic Analysis of the NBHCP was based on a 15-year development schedule (prior
analyses had assumed a 50-year development schedule) and on actual development trends
over the past 4 years. Based on review of the Economic Analysis, Sutter County requested that
the development schedule for the Sutter County property be extended because (given the cost
structure and nature of the warehouse and light industrial industry) it is unlikely that these
land uses will build out in the same time frame as the residential development in North
Natomas. Therefore, the current absorption schedule is estimated to be through 2027 as
opposed to 2015. Both development schedules used in the Economic Analysis are attached.
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Total
Assum p tion 1994-2045
Annual Developed Acreage
Cumulative Developed Acreag'
Annual Mitigation Requirement
Cumulative Mitigation

Remixed Fee Estimate Based
on Draft NSHCP
October 11, 2002

Assumes
17,500 acres of development
1/2 acre of mitigation land per gross acre of developed land
25%marsb

Table A-3
Natomas Basin HCP
Habitat Lands Acquired & Restored/Enhanced

0
1995

0
1994

1
1996

2
1997

3
1998

4
1999

5
2000

8
2001

7
2002

8
2003

9
2004

10
2005

11
2006

12
2007

13
2008

17,500

0.0
0.0

0.0
0.0

30.4
30.4

104.9
135,3

1,380.4
1,515.7

1,465.5
2,981.1

598.1
3,579.2

392.0
3,971.2

500.0
4,471.2

1,174.4
5,645.6

1,214.4
6,860.1

1,217.3
8,077.4

1,217.3
9,294.7

1,217.3
10,512.0

501.6
11,013.6

8,750
50%
(50%pnnrla 4001)

0.0
0.0

0.0
0,0

15.2
15.2

52.4
67.7

690.2
757.8

732.7
1,490.6

299.0
1,789.6

196.0
1,985.6

250.0
2,235.6

587.2
2,822.8

607.2
3,430.0

608.7
4,038.7

608.7
4,647.4

608.7
5,256.0

250.8
5,508.8

-

-

-

1,296.8
1,296.8

334.0
1,630.8

141.1
1,772.0

1,010.0
2,782.0

240.8
3,022.8

607.2
3,630.0

608.7
4,238.6

808.7
4,847.3

608.7
5,456.0

250,8
5,706,7

-1917

-158.6

-2119

546.4

200.0

200.0

200.0

200.0

40.0

200.0

0.0
1,296.8

0.0
334.0

0.0
141.1

0.0
1,010.0

0.0
240.8

0.0
607.2

0.0
608.7

0.0
608,7

0.0
608.7

0.0
250.8

17.500

Habitat Acquired (1)
Cumulative Habitat Acreage

8,750.0

0.0

S,.MwI5lnMe1 ACqutlYnn

Land Acquisition
Outrof-Basin Lands
In-Basin Lands

0.0
8,750.0
8,750.0

RlcelOtherConverted to Marsh (2)
25%
Menlo Perr.nM of Tofa1 Habitat
Cumulative Acreage
Marsh
Rice
Other
Subtotal

-

-15.2

67.7

-757.8

-

-

-

-

-

-

-

-

-

-

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0.0
6,562.5
0.0
2,187.5
8,750.0

-

-

-

-

-

0.0
972.6
0.0
324,2
1,297

0.0
250.5
0,0
83.5
334.0

0.0
105-9
0.0
35.3
141.1

0.0
757.5
0.0
252.5
1,010.0

0.0
180.6
0,0
60.2
240.8

0.0
455.4
0.0
151.8
607.2

0.0
456.5
0.0
152.2
608.7

2,187.5
25%

-

-

-

-

-

0.0

0.0

192.5

51.2

76.3

293.5

2,187.5
4,300.3
2,262.2
8,750.0

0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0

0.0
0.0
0,0
0.0

0.0
0.0
0.0
0.0

0,0
972.8
324.2
1,296.8

0.0
1,223.1
407.7
1,630.8

192.5
818.8
780.6
1,772.0

243.7
1,550.0
988.3
2,782.0

320.0
1,654.3
1,048.5
3,022.8

1610

Initial Use of Acquired Land
Marsh
Existing Rice Base
Other Converted to Rice
Other
Use of Land
Marsh
E>asting Rice Base
Other Converted to Rice
Other
Subtotal

0.0

-

items OefidtryasWon 259fo/2yeam preMoustorelS aCltetecae)

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0.0
458.5
0.0
152.2
608.7

0.0
456.5
0.0
152.2
608.7

0.0
188.1
0,0
62,7
250.8

101.2

192.8

152.2

152.2

613.5
1,816.2
1,200.3
3,630.0

714.7
2,171.5
1,352.4
4,238.8

907.5
2,435.2
1,504.6
4,847.3

1,059.7
2,739.5
1,658.8
5,456.0

1,211.8
2,775.5
1,719.5
5,706.7

123.0

82.0

41.0

0.0

0,0

00

Cumulative Acreage
Marsh
Rice
Other

0%
0%
0%

0%
0%
0%

0%
0%
0%

0%
0%
0%

0%
0%
0%

0%
75%
25%

0%
75%
25%

11%
46%
43%

9%
56%
36%

11%
55%
35%

17%
50%
33%

17%
51%
32%

19%
50%
31%

19%
50%
30%

21%
49%
30%

Hunting
Hunting Acreage as percent of Total (3)
Hunting Acreage

0%
0.0

0%
0.0

0%
0.0

0%
0.0

0%
0,0

0%
0.0

0%
0.0

0%
0.0

0%
0.0

30%
846.8

33%
1,114.8

35%
1,413.5

38%
1,742.8

40%
2,102.4

45%
2,478.1
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Table A•3

Natomes Basin HCP
Habitat Lands Acquired & Rester
14

2009
Annual Developed Acreage
501.6
Cumulative Developed Acreage 11,515.1

15
2010

16
2011

17
2012

18
2013

19
2014

2015

21
2016

22
2017

23
2018

24
2019

25
2020

26
2021

27
2022

28
2023

29
2024

501.6
12,016,7

501.6
12,518.2

501.6
13,019.8

298.7
13,318.5

298.7
13,617.2

298.7
13,915.8

298.7
14,214.5

298.1
14,513.2

298.7
14,811,9

298.7
15,110.6

298.7
15,409.2

298,7
15,707.9

298.7
16,006.6

298.7
16,305.3

298.7
16,604.0

298.7
16,902.6

20

30
2025

Annual Mitigation Requirement
Cumulative Mitigation

250.8
5,757.6

250.8
6,008.3

250.8
6,259.1

250.8
6,509.9

149.3
6,659.2

149,3
6,808.6

149.3
6,957.9

149.3
7,107.3

149.3
7,256.6

149.3
7,405.9

149.3
7,555.3

149.3
7,704.6

149.3
7,854.0

149.3
8,003.3

149.3
8,152,6

149.3
8,302.0

149.3
8,451.3

Habitat Acquired (1)
Cumulative Habitat Acreage
surplus ISIeMel AcaWM,on

250.8
5,957.5

250.8
6,208.3

250.8
6,459.1

250.8
6,709.9

149.3
6,859.2

149.3
7,008.5

149.3
7,157.9

149.3
7,307.2

149.3
7,456,6

149.3
7,605.9

149.3
7,755.2

149.3
7,904.6

149.3
8,053.9

149.3
8,203.3

149.3
8,352.6

149.3
8,501.9

149.3
8,651,3

300.0

200.0

200.0

200.0

200.0

200.0

200.0

200.0

2010

200.0

200.0

200.0

200.0

200.0

200.0

200.0

200.0

Land Acquisition
OuW-Sasin Lands
In-Basln Lands
Initial Use of Acquired Land
Marsh
E)tlsting Rice Base
Other Converted to Rice
Other
Use of Land
Marsh
E)tlsting Rice Base
Other Converted to Rice
Other

Subtotal
Rico/Other Converted to Marsh
MMM1

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

250.8

250.8

250.8

250.8

149.3

149.3

149.3

149.3

149.3

149.3

149.3

149.3

149.3

149.3

149.3

149.3

149.3

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%

0%
75%
0%
25%

0%
75%

0%
75%

0%
75%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

25%

25%

25%

25%

25%

25%

25%

25%

25%

25%

25%

25%

25%

25%

25%

25%

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

188.1

188.1

188.1

188.1

112.0

112.0

112.0

112.0

112.0

112.0

112,0

112.0

112.0

112.0

112.0

112.0

112,0

0,0
62.7
250.8

0.0
62.7
250.8

0.0
62.7
250.8

0.0
62.7
250.8

0.0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
149.3

0,0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
149.3

0.0
37.3
148.3

152.2

62.7

62.7

62.7

62.7

62.7

37.3

37.3

37.3

37.3

37.3

37.3

37.3

37.3

37.3

37.3

37.3

r of Tolel Habitat

Cumuladvs Trans.
Ae
Marsh

1,364.0

1,426.7

1,489.4

1,552.1

1,614.8

1,677.5

1,714.8

1,752.1

1,789.5

1,826.8

1,864.1

1,901.5

1,938.8

1,976.1

2,013.5

2,050.8

2,088.1

Rice

2,811.4

2,936.8

3,062.2

3,187.5

3,238.9

3,288.2

3,578.9

3,653.6

3,728.3

3,802.9

3,877.6

3,952.3

4,027.0

4,101.6

4,176.3

4,251.0

4,325.6

Other

1,782.2

1,844.8

1,907.5

1,970.2

2,007.6

2,044.9

1,864.1

1,901.5

1,938.8

1,976.1

2,013.5

2.050.6

2,088.1

2,125.5

2,162.8

2,200.2

2,237.5

Subtotal
MemhDeflr/f(beeetlon25%Of2ysera

5,957.5
(40

6,208.3
0.0

8,459.1
n0

6,709,9
0.0

6,859.2
0.0

7,008.5
0.0

7,157.9
a0

7,307.2
0.0

7,456.6
0.0

7,605.9
0.0

7,755.2
0.0

7,904.6
00

8,053.9
0.0

8,203.3
Q0

8,352.8
0.0

8,501.9
0.0

8,651.3
co

23%
47%
30%

23%
47%
30%

23%
47%
30%

23%
48%
29%

24%
47%
29%

24%
47%
29%

24%
50%
26%

24%
50%
26%

24%
50%
26%

24%
50%
26%

24%
50%
26%

24%
50%
26%

24%
50%
26%

24%
50%
26%

24%
50%
28%

24%
50%
26%

24%
50%
26%

50%
2,878.8

50%
3,004.2

50%
3,129.6

50%
3,255.0

50%
3,329.6

50%
3,404.3

50%
3,479.0

50%
3,553.6

50%
3,628.3

50%
3,703.0

50%
3,777.6

50%
3,852,3

50%
3,927.0

50%
4,001.7

50%
4,076.3

50%
4,151.0

50%
4,225.7

Cumulatlve Acreage

Mersh
Rico
Other
Hunting
Hunting Acreage as Percent of'
Hunting Acreage

Sovice: city of eauemanu, Nabmee Basin Corterverry, uN aAGOG Ha,ciry>tl EmpbYmeN Forasea
(1) Allerem fbe1400 ewsa le eroJM, eechyer addlbreHeblen k acTlred bweE on ae anrovr of
V ban dNEb Ome,\ from IN Ovm,1 yux.
(Z)Tbsuee01rln0omenetlb manM1lnt001entl3002ertamouVepovWeEbylheNabmeeBaeinCOroervany.lneach
remeYwq yeer, tleee an® an elYmebd n B,a vnbarOf acea reetle4 b reech a^tl,reLYln tle eperilkd pe,mM of manM1
(3) TIS HCP Eoea rot IMbE tM vnaer er e;ne eldbb tarhrliry. Tb pvrca,bps rp^eaerr
Ivxm,tll nvY be NrfeE utler INe ecommk aneyF4, rol w1N remeaNy wn or w9 be IWe1
Prq,nreJby CPS
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Table A-3
Natomas Basin HCP
Habitat Lands Acquired & Restor
32
2027

33
2028

34
2029

35
2030

36
2031

37
2032

38
2033

39
2034

40
2035

41
2036

42
2037

43
2038

44
2039

45
2040

46
2041

47
2042

298.7
Annual Developed Acreage
Cumulative Developed Acreage 17.201.3

298.7
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

Annual Mitigation Requirement
Cumulative Mitigation

149.3
8,600.7

149.3
8,750.0

0.0
8,750.0

0.0
8,750,0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750,0

0.0
8,750.0

Habitat Acquired (1)
Cumulative Habitat Acreage

98.7
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750,0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

149.3

0.0

0.0

0,0

0.0

do

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0
98.7

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0,0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0,0
0.0

Marsh
E,dstng Rice Bass
Other Convened to Rice
Other

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

Use of Land
Marsh
Emitting Rice Base
Other Converted to Rice
Other
Subtotal

0.0
74.0
0.0
24.7
98.7

0.0
0.0
0.0
0.0
0.0

0.0
0.0
' 0.0
0,0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0,0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0,0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

37.3

37.3

24.7

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

2,125.5
4,362.3
2,262.2
8,750.0

2,162.8
4,325.0
2,282.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2.187.5
4,300,3
2,262,2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2.282.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300,3
2,282.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,282.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4.300.3
2,262.2
8,750.0

2.187.5
4,300.3
2,262.2
8,750.0

00

00

00

0.0

QO

00

0.0

0.0

0,0

0,0

0,0

0.0

0.0

20

00

00

00

24%
50%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

50%
4,300.3

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4.375.0

31
2026

supelslnMalACqJrman

Land Acquisition
Outor-Basln Lands
In-Basin Lands

Initial Use of Acquired Land

Rice/Other Converted to Marsh
Marsh Fement of Tdal HaWtet

Cumulative Acreage
Marsh
Rice
Other
Subtotal
MerehCe5ci1(bafeEun25%of2yeaa

Cumulative Acreage
Marsh
Rice
Other
Hunting
Hunting Acreage as percent of '
Hunting Acreage

Sauw: City of SarramerAn. Natoma Basin Cn,warvancy. and SACOG Housv,g and Empbymarl Forecasts
(1) Anxare fi,rt4U0 avu la ecqWeq eatlM yearaEEl4ond fmGlet la arquretl baaeL oniM amou[ Of

ann cnal

uben amrebpmell from the arraY year.
(2) TM son of,ka ru,rvealeC to marsh In 201aiE 2002 are emou'Ae provided by an Nafomas Baain Camarvency. In eacn
ramairi,q year, Ner aGree are estimated as the number of evs reatlaE to reach end marlain he apxifiei pacrY of inenlr
(3) The HOP Goee not YmXeU Vu mmhwaf avas atyibb forhNnp. The percentages labors.
how mu bb may be IWMunder co eWnomc a,vyah, mtM®1 recmea,ly tan or MI be M1n1eE.
P-,noredb EPS
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Table A-3
Natomas Besin HCP
HabltatLands Acquired & Reator
48
2043

49
2044

50
2045

51
2046

52
2047

53
2048

54
2049

55
2050

Annual Developed Acreage
Cumulative Developed Acreag

D.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

0.0
17,500.0

Annual Mitigation Requirement
Cumulative Mitigation

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8.750.0

0.0
8,750.0

Habitat Acquired (1)
Cumulative Habitat Acreage

0.0
8,750.0

0.0
8,750.0

0.0
8.750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0
8,750.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

0.0
0.0

Initial Use of Acquired Land
Marsh
Existing Rice Base
Other Converted to Rice
Other

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

0%
75%
0%
25%

Use of Land
Marsh
Existing Rice Base
Other Converted to Rice
Other
Subtotal

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
O,D
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

2,187.5
4,300.3
2,262.2
8,750.0

0.0

a0

0.0

0,0

0.0

U0

0,0

ao

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

25%
49%
26%

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

50%
4,375.0

SupeelBbNalACyusiEon

Land Acquisition
Oulof-Basin Lands
ln•liasin Lands

Rlce/OtherCanverted to Marsh
Mara` Percent of Total Habitat

Cumulative Acreage
Marsh
Rice
Other
Subtotal
Me.zhnefltll(EeeeJan]5%ollprere

Cumulative Acreage
Marsh
Rica
Other
Hunting
Hunting Acreage as Percent of'
Hunting Acreage

lane ro,r

h+yu.eady£Ps
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Economic Analysis
of the NFHCP
March 12, 2002

Base Case
17,500 acres o/development

Figure h3
Natomas Basin HCP
Habitat Lands Acquired & Restored/Enhanced

1/2 acre of mitigation land per gross acre of developed land
25% marsh

Total
Assumption 1994-2045

1
1996

2
1997

3
1998

4
1999

5
2000

2001
6

7
2002

8
2003

9
2004

10
2005

11
2006

12
2007

17,500

0.0
0.0

0.0
0.0

30.4
30.4

104.9
135.3

1,380.4
1,515.7

1,465.5
2,981.1

598.1
3,579.2

403.2
3,982.4

1,689.7
5,672.1

1,689.7
7,361.8

844.8
8,206.7

844.8
9,051.5

844.8
9,896.4

844.8
10,741.2

8,750
50%
(50%pdw10 2001)

0.0
0.0

0.0
0.0

15.2
15.2

52.4
67.7

690.2
757.8

732.7
1,490.6

299.0
1,789.6

201.6
1,991.2

844.8
2,836.1

844.8
3,680.9

422.4
4,103.3

422.4
4,525.8

422.4
4,948.2

422.4
5,370.6

-

-

-

1,297.0
1,297.0

334.0
1,631.0

320.0
1,951.0

885.1
2,836.1

844.8
3,680.9

422.4
4,103.4

422.4
4,525.8

422.4
4,948.2

422.4
5,370,6

-193.6

.158.6

40.2

0.0

0.0

0.0

0.0

0.0

0.0

Annual Developed Acreage
CumulativeDeveloped Acreage
Annual Mitigation Requirement
Cumulative Mitigation

0
1995

0
1994

17,500
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Figure A-3
Natomas Basin HCP
Habitat Lands Acquired & Restored/Enhanced
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Figure A.3
Natomas Basin HCP
Habitat Lands Acquired & Restored/Enhanced
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Figure A,3
Natomas Basin HCP
Habitat Lands Acquired & Restored/Enhanced
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Response to Comment 01-54
The commentor is referred to Master Responses 3(Joint Vision) and 4 (Cumulative Impacts)
and to responses to Comment Letter 110 for a discussion of development outside of the
17,500 acres of Planned Development. The comment also references Appendix H of the
NBHCP, which is the Biological Resources Technical Memo. It is very important to
differentiate between the consideration of lands outside the Permit Areas relevant to
providing foraging habitat for the Swainson's hawk (which is discussed in Appendix H of
the Draft NBHCP, Appendix K of the Final NBHCP, and Master Response 5 [Swainson's
Hawk Foraging Habitat]) and the unknown potential future use of lands for urban
development (or other purposes), which is discussed in the EIR/EIS. The commentor states
that Table 4-1 shows 19,400 acres of land in Sacramento County that would be Mitigation
Lands under the NBHCP. Table 4-1, however, is just a list of the land use types that exist
within the Natomas Basin by jurisdiction, and does not indicate that 19,400 acres are
proposed as Mitigation Lands under the NBHCP.

Response to Comment 01-55
The commentor states that the Mitigation Fee does not adequately reflect land prices in and
outside of the Natomas Basin and should be adjusted to ensure adequacy of funding. The
Applicants do not agree with the assertion that the current fee does not reflect transaction
prices of the NBHCP. The cost assumption used in the funding plan/cash flow analysis is
based on actual land acquisition costs and TNBC's experience.
According to John Roberts, TNBC's Executive Director, the average (mean) cost of all
acquisitions is $5,985 per acre. Under the Settlement Agreement, the highest cost was
$11,000 per acre and the last three land acquisition costs have ranged between $7,500 and
$8,300 an acre. Currently, the fee as adopted by the City, which includes a Settlement
Agreement Premium, reflects a land cost assumption of $11,000 plus transaction costs and
contingencies. No land acquisitions have occurred since the expiration of the Settlement
Agreement, but, given recent acquisitions, it is projected that the land costs will
approximate $7,500 including transaction costs and contingencies.
It is also important to note that the $11,000 per acre high in land acquisitions costs was
during the Settlement Agreement and included purchase of land near Fisherman's Lake,
one of the preserve acquisition areas specified in the Settlement Agreement. Fisherman's
Lake land was expected to be more expensive than other land in the Natomas Basin.
The base level land acquisition cost (excluding the Settlement Premium) in the cash flow
model was increased in July of 2002 from $6,000 per acre, including transaction costs and
contingency (May 29, 2001), to $7,525 per acre, including transaction costs and contingency.
This increase was based on information provided by TNBC based on recent acquisitions and
its best estimate of land costs in 2003 as discussed above.

The proposed fee, based on the Draft NBHCP, for land acquisition, including transaction
costs and contingency of $7,550, provides for an additional $50 per acre to cover preacquisition survey costs.
With the expiration of the Settlement Agreement in October 2002, it is anticipated that the
upward pressure on land costs will subside. TNBC currently has also acquired 745.86
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surplus acres of preserve lands, not including the 200-acre advance. Having such a surplus
in preserve lands will also reduce any near-term upward pressure in land acquisition costs.
Also inherent in the comments on land prices is the suggestion that if land acquisition prices
are allowed to reflect market prices, which the Economic Analysis states is correct,
developers may choose to donate land more often and therefore achieve some level of cost
savings. This may or may not be the case. In the case of one of the land transactions at
$11,000 per acre, the highest cost to date, the developer contributed the land in lieu of the
payment of the Mitigation Fee for land acquisition.
In response to the comment on the joint Vision announcement, the commentor is referred to
Master Response 3 (Joint Vision). It is important to note, however, that TNBC in its
acquisition of land is as much subject to the market forces of supply and demand of
available land in the Natomas Basin as other potential buyers. If a program such as the Joint
Vision or any other land use program were to proceed and were to affect the supply and
demand of available land in the basin and as a result prices were to increase beyond the
levels contemplated in the existing Mitigation Fees, the land acquisition fee in the funding
plan for the NBHCP will be adjusted accordingly.
The commentor's conclusion on the issue of funding adequacy for land acquisition is that in
order to achieve adequate funding, the land component should be set at the average of
conservation prices and development prices for the entire area outside the currently
permitted development zone. It is unclear on what basis the commentor is making this
conclusion. Moreover, we are unable to ascertain the commentor's meaning regarding the
"entire area outside the currently permitted development zone." It implies that
development prices outside the Natomas Basin should be used, but "outside the Natomas
Basin" could mean anywhere. Basing the funding determination on development prices
anywhere would be infeasible and hardly representative of the conditions of the Plan Area.
In preparing the funding plan for the NBHCP, the Economic Analysis is based on the
assumption that using the actual experience of TNBC in land acquisition costs is a superior
methodology for estimating future costs than using costs in other areas that may not be
relevant to the Natomas Basin.

Response to Comment 01-56
The commentor states that the R&E component of the fee is inadequate. While the comment
recognizes the fact that the current fee is based on TNBC's actual experience, it suggests that
the restoration projects to date are incomplete because they do not include plant
maintenance and that the fee should, therefore, be increased to account for this factor.
TNBC has completed R&E construction on three tracts to date (Betts, Kismat, and Silva).
Extensive plantings of native grass, shrubs, and trees have taken place. Plant mortality has
been very minimal. Early in year one of the post-construction life of the preserves, coots
destroyed some of the plantings of tule and cattails. TNBC replanted at its expense and
planted in larger clusters to reduce future predation by coots. The additional costs were
nominal (approximately $5,000) and have been included in TNBC's Administrative/ O&M
budget.
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In the reserve design it was anticipated that there would be some plant mortality, and this
was factored into the overall planting scheme. Therefore, there was some over-planting just
for this purpose.
As to plant care and maintenance on the three preserves, TNBC has engaged a habitat lands
management contractor. A contract was authorized by TNBC's Board resolution #04.01.05 on
April 4, 2001. It provides for a three-year agreement whereby the contractor is paid $65,000 for
year one, $55,000 for year two, and $35,000 for year three. This includes watering, weed control,
pruning as necessary, exotic weed control, and other plant protection tasks, among other
responsibilities. These funds are paid out of TNBC's Administration/O&M budget, "Contract
Work & Monitoring," for which $180,000 was budgeted for 2003.
While three other TNBC Mitigation Land tracts are not complete (in contrast to the Betts,
Kismat, and Silva tracts), they are 95 percent or more complete and only await dry soils for
completion. These three additional tracts (Lucich South, Bennett North, and Bennett South)
are also under a habitat management contract agreement. This was approved at TNBC's
December 2002 Board of Directors meeting and is also for a three-year period, covering the
above three tracts at a cost of $11,500 per year for each of the three years. Accordingly, six of
TNBC's 15 preserves are under habitat management contracts with experienced habitat
lands management contractors providing for plant care, among other tasks. As additional
R&F. projects are completed, new contracts will be tendered, and all costs for these plant
maintenance services with be factored into TNBC's administrative budget.

Response to Comment 01-57
The comment states that the administration component of the NBHCP fee may be
inadequate because it is not evident how the administrative budget was determined. The
comment indicates that certain items may be missing from the fee estimate. The comment
indicates that that cost of stewardship in the 1997 NBHCP was $116 an acre. The source of
this information is unclear. Page IV-56 of the 1997 NBHCP details the cost assumptions for
the O&M and administration costs. The 1997 fee assumed the following:

Operation & Maintenance
Marsh

$124 per acre/year

Non-farmable agricultural land

$72 per acre/year

Fallow Rice

$82 per acre/year

Land leased for planted rice base

$72 per acre/year

Land leased for other crops

$72 per acre/year

Hunting Blinds

$47 per acre/year
NBC Administrative Costs

Initial 400-acre Acquisition

$50,000 per year

Subsequent Acquisitions

$200,000 per year

After All Lands Acquired

$100,000 per year
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With TNBC's operating experience, these costs have been refined on annual basis since 1997.
Table 6 and Table 7 of the Revised Fee Estimate Based on the Draft NBHCP (EPS, 2002)
detail the current cost assumptions for the O&M and Administrative components of the fee.
In fact, the cash flow model covers all of the items indicated as deficient by the commentor.
•

Outreach and Visitation: These costs are covered under Contract Work & Public
Education with a budget of $45,000 per year and Publications, Printing, & Distribution
with a budget of $40,000 as shown on Table 7. In total, TNBC will have an allocated
$85,000 to cover costs related to contract work and public education, including outreach
and visitation to preserve lands.

•

Hunting: The cash flow model assumes $12 per hunting acre. This assumption is net of
costs. The net revenue assumptions are based on reasonable estimates provided by
TNBC. Since 2002 was the first year for substantial hunting leases, the budgeted
numbers are preliminary. TNBC is moving cautiously with hunting in order to maintain
the integrity of its efforts to promote biological advantage for the species covered in the
1997 NBHCP. As it learns more about integrating hunting with impacts on habitat
reserves, it will know more precisely what income could reasonably be projected.

•

Rice Farming: Tasks associated with administering rice farming are covered by TNBC's
Executive Director and staff and are therefore covered by the annual salary allocation for
staff.

•

Management Plans: The R&E fee component includes a cost of $253 per acquired acre to
cover the cost of all future Site Specific Land Management Plans as detailed in Table 5 of
the Economic Analysis "Revised Fee Estimated Based on Draft NBHCP." (EPS, 2002)

•

Pest & Water Management: Both pest and water management costs were included in
the O&M cost estimates that were used as the basis for deriving the O&M costs per acre
for Marsh, Upland/Fallow, Land Leased for Planted Rice Base, Land Leased for Other
Crops, Other, and Hunting lands shown in Table 6.

It should be noted that the detailed cash flow and assumption tables for the Economic
Analysis of the NBHCP were included in the Technical Appendices of the Economic
Analysis and, although not included in the Appendix to the Draft NBHCP, these
Appendices were available for public review during the review period for the NBHCP and
the EIR/EIS.

Response to Comment 01-58
The commentor is correct in the assumption that the cash flow model does not include any
allowance for merit increases in staff compensation. The cash flow has been structured so
that the salaries reflect market rates for current staff positions, but in the interest of
minimizing administrative costs, no future merit adjustments have been assumed.

Response to Comment 01-59
Under the Economies of Scale argument, the commentor states that contiguous preserves
are better than those that are not. The Applicants and the Lead Agencies agree with this
general assumption, which is also stated in the NBHCP. Contrary to the commentor's
assertion, however, the NBHCP does not deny TNBC the opportunity to establish
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significant and connected preserves. In fact, the NBHCP specifies priorities in acquisition
with emphasis on large contiguous preserve areas as further described below.
The NBHCP's Plan Operator, TNBC, has worked diligently to comply with the 1997 NBHCP
requirement of one 2,500-acre contiguous preserve and other satellite preserves consisting of
a minimum of 400 contiguous acres. With respect to the 2,500-acre contiguous preserve (the
"North Basin reserve"), TNBC has already achieved approximately one-half of this goal
even though it has not completed year four of a 50-year NBHCP. It has expressed repeatedly
its confidence that it can complete this requirement.
The additional requirement of other preserves in 400-acre contiguous agglomerations is also
being met. TNBC's Central Basin preserves now total approximately 1,230 acres, far
exceeding the 400 acres needed. One of the tracts in the Central Basin preserve area is
575 acres, by itself meeting the 400-acre minimum preserve required in the 1997 NBHCP.
Three of the five Central Basin tracts are now contiguous; TNBC has expressed confidence
that all five will soon be contiguous. Landowners or developers in the interstices have
communicated in public meetings on multiple occasions (as well as in printed documents
circulated in such meetings) their commitment that these lands would ultimately be habitat
lands.
As to the South Basin preserves, those around Fisherman's Lake, TNBC currently holds four
tracts, two of which are contiguous and two of which are not. The two that are not
contiguous are within one parcel of being contiguous. They also have adjacency or nearadjacency with either the Sacramento River and heavy Swainson's hawk nesting areas
(Alleghany 50 tract) or this characteristic plus adjacency to Fisherman's Lake itself. TNBC
continues to work on annexing additional preserves in this area to capitalize on the land
already acquired in the biologically sensitive region.
TNBC is confident that this preserve strategy addresses the various and sometimes
challenging biological requirements and needs of the 26 species originally covered in the
1997 NBHCP and that the system of reserves will continue to function in accordance with
the biological requirements contained in the revised NBHCP.
As to the recommendation that the acquisition areas be designated, this is inconsistent with
effective land acquisition strategy and could raise constitutional issues. In order to avoid
potential claims of inverse condemnation, and at the least, to minimize the potential for
landowners to withhold designated properties from the market, the NBHCP purposely
avoids designating specific reserve sites. To date, this strategy has worked well as numerous
acquisitions have been made and are being assembled into consolidated reserves as
discussed above using the "willing seller/willing buyer" formula presented in the 1997
NBHCP. It is anticipated that this strategy will continue to function adequately under the
revised NBHCP.

The commentor states that "To deny the Conservancy this ability [that is, designation of
targeted acquisition land] is to prevent the establishment of an effective and efficient
preserve system." TNBC has not been denied the ability to target acquisition lands. TNBC
and the Applicants have elected to use the most effective and practicable strategy in
fulfilling TNBC's multi-faceted Plan Operator requirements, as called for in the NBHCP.
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Response to Comment 01-60
The commentor states that the Economic Analysis "purports to define the MEP by
comparing the resulting habitat fees of the Natomas area with those in other locations,"
implying that the Economic Analysis is unsuccessful in this area. The Economic Analysis
states that there are no precise guidelines that define how the MEP is to be determined.
Therefore, two methodologies were used to analyze the MEP from an economic perspective
as discussed in the responses to the earlier comments in this letter.
The fee comparison indicates that the Mitigation Fee will be higher, particularly at the
$10,000 fee range, than other nearby or comparable jurisdictions. While this points to
impracticability, it is not evidence in and of itself of impracticability. Therefore, the
Economic Analysis considered a second analysis, the total cost burden analysis. In the case
of the total cost burden analysis, the commentor states that the analysis is deficient because
it ignores the potential offsetting factor of the cost of land. As mentioned above, while a
residual land value analysis would show the relationship of the total cost burden with the
value of the land, this would have been an impossible task to undertake in the case of the
Natomas Basin. Such an analysis might be meaningful for a specific land use project where
all the variables are known but is impractical for 17,500 acres of Planned Development over
the next 25 years. Please refer to Response to Comment 01-44 for further discussion of this
issue.
The commentor also states that the impact of the higher NBHCP fees on home values is very
small. Although this is accurate, it does not consider two important issues. The first is the
consideration of the total cost burden of homes in North Natomas, which is high relative to
the total cost burden in other competing jurisdictions in the region. The second is the impact
on non-residential development. As discussed in the Responses to Comments 01-42
through 01-54, the impact on non-residential development is more significant because
market values have not experienced the same gains as residential development. The impact
on all land uses should be factored into the discussion of whether the fee is practicable or
not. Please refer to Response to Comment 01-46 for further discussion of this issue.
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Letter 02-FOSH
Response to Comment 02-1
Comment noted. This letter was an attachment to Comment Letter 01. In addition to the
responses provided below, also see the Responses to Comment Letter 01 (Responses to
Comments 01-1 through 01-60).

Response to Comment 02-2
The commentor notes that the mitigation requirements of the NBHCP are different from
those described by the CDFG in the Staff Report Regarding Mitigafion for the Seoainsmi's Hawk
in the Central Valley of California (CDFG, 1994). In response, the Applicants reviewed and
considered this report extensively in the preparation of the NBHCP, and the Operating
Conservation Program of the NBHCP is substantially consistent with many of the
recommendations from the Staff Report. It is important to note, however, that the CDFG does
not consider this report as either the sole or final criterion for the success of a mitigation
program. Rather, CDFG has stated in their comment letter on the NBHCP (Comment G3-22)
that: " The staff report, however, is not the biological 'benchmark' governing the adequacy
of the NBHCP under CESA. The staff report does not, in fact, apply to the NBHCP, and
CDFG believes it should not be included in the Plan as an appendix." CDFG has
participated in the development of the NBHCP and has provided specific guidance as to an
appropriate conservation program for multi-species habitat conservation in the Natomas
Basin.

The Addendum to the Biological Resources Technical Memo (Appendix K of the Final
NBHCP) provides additional information on the factors raised in the comment regarding
foraging habitat, prey base (availability and abundance), and nesting trees. As explained in
the Addendum, the existing Land Use and Habitat Assessment Database (see Section 3.4 of
the EIR/EIS and Appendix H of the Draft NBHCP) contains data on the specific crops in the
Natomas Basin. The Addendum uses this information to clarify the "less than significant"
finding for impacts to Swainson's hawks from implementing the NBHCP. Specifically, the
Addendum clarifies the quality and function of Swainson's hawk foraging habitat based on
crop types and temporal availability of prey base. The Addendum finds that the NBCHP is
expected to offset reductions in foraging habitat availability during the nesting season. After
the nesting season, foraging habitat availability would decline, but foraging opportunities
are not anticipated to be limiting during this period because of an abundance of accessible
prey. The Addendum concludes that implementation of the NBCHP is not expected to result in a significant impact to the Swainson's hawk population in the Natomas Basin.
The comment also states that the analysis includes conflicts. As discussed above and
confirmed by CDFG in its comment letter on the NBHCP (Letter G3), the issues raised in
this comment are not conflicts. Specific comments are addressed in Responses to Comments
02-3 through 02-7, below.

Response to Comment 02-3
Please see Response to Comment 02-2 regarding the applicability of the CDFG's Staff Report
as a mitigation benchmark. The guidelines cited by the commentor do not represent CDFG's

SAC/161795/031060002(LETTERS.D0C)

NATOMAS BASIN Her
FINAL EIPoEIS

139

LETTER 01-ECO5/FOSHMWFrPCUSIERRA CLUB

sole guidance on the treatment of mitigation for Swainson's hawk. CDFG has indicated that
the guidelines are one component of the process used by CDFG to recommend measures for
inclusion in the NBHCP. In addition to the Staff Report, the CDFG has provided guidance to
the Applicants on additional avoidance, minimization, and mitigation measures, as well as
conditions for restoration and enhancement (R&E) of Mitigation Lands, which have been
included in the NBHCP. The R&E measures for the Mitigation Lands, as recommended by
CDFG, supplement the measures contained in the Staff Report.

Response to Comment 02-4
In consultation with CDFG, the Operating Conservation Program of the NBHCP has been
prepared to mitigate for the effects of take associated with the Covered Activities, including
Planned Development, on Swainson's hawks.

Response to Comment 02-5
Biological research indicates that the Swainson's hawk is adept at foraging great distances in
a number of landscapes. A literature review conducted for the NBHCP, however, suggests
that non-rice crops (e.g., row crops) are less suitable for foraging than alfalfa or grasslands.
The Biological Resources Technical Memo (Appendix H of the Draft NBHCP, page 5-30,
paragraph 2) states for example: "Non-rice crops (row crops) are used less (Estep, 1989;
Babcock, 1995) and considered poorer quality foraging habitat for the Swainson's hawk than
native grasslands, alfalfa and pasture." As noted in this quotation from the Biological
Resources Technical Memo, this statement is based in part on Estep and does not contradict
those published findings. Further, Estep (1989) ranked the suitability of various agricultural
land types for foraging by Swainson's hawks as follows from best to worst as follows:
1.

Alfalfa

2.
3.

Disced field
Fallow

4.
5.
6.

Dry-land pasture
Beets
Tomatoes

7.
8.
9.
10.

Irrigated pasture
Grains
Other row crops
Other

As indicated by this ranking, Estep ( 1989) considered non-rice crops ( beets, tomatoes,
grains, and other row crops) of moderate to low importance. Native grassland did not exist
in Estep's study area and therefore was not included in the ranking. However, Estep (1989)
commented that "Dryland pasture most resembles the physical characteristics of historic
grassland foraging habitat in the Central Valley. ... [Two radio-tagged birds] used this
foraging habitat as their primary source of food, hunting in other cover-types
opportunistically, usually in response to farming activities." Also see the Addendum to the
Biological Resources Technical Memo (Appendix K of the Final NBHCP) for additional
discussion regarding the value of different cover types as foraging habitat for Swainson's
hawk.
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Response to Comment 02-6
The commentor presents some calculations of the amount of habitat available per territory
and asks what amount of foraging lands per nest is required to support each nesting pair of
hawks. The commentor suggests 2,500 acres of foraging habitat could be necessary to
support a territory. It should be noted, however, that the attachment referenced by
commentor is from a preliminary (1992) version of the NBHCP prepared by the Sacramento
Area Flood Control Agency (SAFCA), and that the attachment is a summary table of
alternatives that does not contain a reference to a 2,500-acre minimum territory size noted in
this comment.

The comment assumes that there are 9,000 acres in the Swainson's Hawk Zone and that,
under the NBHCP, 2,187 acres in the Swainson's Hawk Zone will be managed to provide
high-quality foraging habitat for the Swainson's hawk. Analyses conducted in the Biological
Resources Technical Memo (2002) and the Addendum to that document (2003) show that
the acreage assumptions are not accurate. The Swainson's Hawk Zone contains 10,255 acres,
a portion of which provides foraging opportunities for Swainson's hawk. The 2,187 acres of
upland reserves to be acquired as Mitigation Lands under the NBHCP are not restricted to
the Swainson's Hawk Zone. Priority is given to acquiring lands in the Swainson's Hawk
Zone, but lands to serve as upland habitat can be acquired outside of the Swainson's Hawk
Zone.
The comment also assumes that the only habitat available to birds nesting at the existing 43
territories will be the 2,187 acres of upland habitat provided in the reserve system. This
assumption is incorrect for three reasons (also see the Addendum to the Biological
Resources Technical Memorandum [Appendix K of the Final NBHCP]), as follows:
•

The commentor assumes that the birds at the 43 territories in and immediately adjacent
to the Natomas Basin only forage in the Natomas Basin. There is no reason to believe
that the birds do not forage in Yolo County on the west side of the Sacramento River.
Yolo County supports abundant agricultural fields suitable as foraging habitat for the
Swainson's hawk and is well within the foraging range of nesting hawks. No radiotracking studies have been conducted specifically using the birds nesting in the Natomas
Basin, but in the south Sacramento area, nesting birds were found to travel across the
Sacramento River and forage exclusively in Yolo County (Babcock, 1995). Thus, it is
inappropriate to use only the habitat in the Natomas Basin in determining how much
would be available per nesting pair.

•

The commentor assumes that only TNBC upland reserves will provide habitat. As
explained in Response to Comment G3-8 and elaborated on in the Addendum to the
Biological Resources Technical Memorandum (Appendix K of the Final NBHCP),
foraging opportunities in the Mitigation Lands will also be provided by fallow rice and
the upland component of the managed marsh. The total acreage of foraging habitat in
the reserves will be about 3,172 acres.

•

Foraging habitat will remain in undeveloped areas outside of the reserves. An estimated
12,862 acres of potential foraging habitat would not be impacted by Planned
Development and is assumed to remain available to Swainson's hawks.
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Because the assumptions in the comment do not account for all of the habitat available to
Swainson's hawks in the Natomas Basin and outside of the Basin, the acreage of foraging
habitat available per nesting pair is underestimated in the comment.
The comment further states that 2,500 acres are necessary to support a nesting pair of
Swainson's hawks. This statement is based on home-range studies derived from radiotracking of Swainson's hawks. The information from the radio-tracking studies represents
the area traversed by hawks while foraging, not the acreage actually used for foraging.
Therefore, it is not appropriate to consider this area as the acreage required to support a
pair.
Several studies have determined the home ranges of Swainson's hawks (summarized in
England et al., 1997), but none has investigated the acreage necessary to support a nesting
pair. The size of home ranges of Swainson's hawks vary considerably among individuals
and geographic areas. In the Central Valley, Estep (1989) identifies home ranges whose sizes
vary from 830 acres to 21,500 acres. Notably, the bird with the small home range of 820 acres
nested in an area dominated by alfalfa. Alfalfa supports abundant prey that is accessible to
hawks throughout the breeding season. Because of the proximity of accessible, abundant
prey, this hawk did not need to travel far to find prey and hence had a small home range.
Similarly, small home ranges were found in northeastern California in an area dominated by
alfalfa; a home range as small as 170 acres was found in this area (Woodbridge, 1991, cited
in England et a1.,1997). Assuming that the acreage required to support a nesting pair is a
subset of the home range (or at least no greater than the home range size), these results
show that the acreage required to support a pair can be substantially less than asserted by
the commentor if the habitat provides consistently abundant and accessible prey.
It is also important to note that many of the existing Mitigation Lands include upland areas
adjacent to water or marshlands. Because upland components of the managed marsh
reserves are included, additional foraging area is created and prey abundance increased. For
example, pages V-19 and V-20 of the Draft NBHCP note the following:
In the Central Valley, meadow mice and insects make up a significant portion
of the Swainson's hawks' diet. In the management of nearby similarly
designed preserves (e.g., Beach Lake Mitigation Bank, Stones Lakes National
Wildlife Refuge), the increased availability of water in previously dry
grasslands has increased Microtus abundance (Caltrans, 1991). This would be
expected given the biological requirement of Microtus for green food. This
species has been found to increase its reproductive rate nearly ten-fold in the
presence of persistent green food over dry grasses (Batzli, 1986; Bowen, 1987;
Gill, 1976). Those green plant species generally preferred by Microtus (bent
grass, chickweed, bedstraw, sorrel, plantain and bromus) are tolerant of
limited inundation and will do well in a seasonally wetland environment, as
well as those ruderal habitats associated with agricultural and water
conveyance systems (Ostfeld and Klosterman, 1986).

Response to Comment 02-7
In response to comments on the effect of changes in foraging habitat on Swainson's hawks,
an Addendum to the Biological Resources Technical Memorandum (Appendix K of the
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Final NBHCP) was prepared to provide additional clarification of the conclusion in the
EIR/EIS that the impact of Planned Development on the Swainson's hawk would be less
than significant. The Addendum uses information contained in the Habitat and Land Use
Assessment Database on specific crop types. As described in the Addendum, the primary
impact to foraging habitat expected from Planned Development is a reduction in row crops.
Some row crops predominantly provide foraging opportunities for Swainson's hawks in late
summer and early September after the young have fledged. Some row crops have been
found to support abundant prey populations that become available during the short period
when crops are being harvested. Foraging opportunities are not anticipated to be a limiting
factor during these months given the large number of prey that become available during a
short period when the crop is harvested.
The comment states that the analysis does not consider the foraging needs of birds that nest
outside of the Basin but forage in the Basin and how these birds could influence habitat
availability for birds nesting in the Basin. Also, the comment states that the foraging
requirements of other raptors need to be considered. The Addendum also provides
information on the function and value of foraging habitat for the Swainson's hawk in the
Natomas Basin. The clarification of the analysis in the Addendum shows that the reserve
system would oftset reductions in foraging habitat availability during the nesting season
that could result from Planned Development. Because foraging habitat availability in the
Natomas Basin is not expected to change substantially, no substantial effect on the nesting
population in the Natomas Basin or to birds nesting outside of the Basin that might forage in
the Basin is expected. While foraging habitat availability could decline in late summer and
early fall, as described above, prey availability is not likely a limiting factor during this time
given the abundance of prey that becomes available. Regardless of the origin of birds that
forage in the Basin, the function and value of foraging habitat will be retained during the
nesting season for Swainson's hawks.

Response to Comment 02-8
Regarding the mitigation ratio, the commentor is referred to the Uplands section of Master
Response 1(Mitigation Ratio). Also see Response to Comment 02-2 above regarding the
applicability of the CDFG Staff Report to the NBHCP. Also, please see the response
submitted. to CDFG in response to the Friends of the Swainson's Hawk letter of October 28,
2002 (Appendix I of this Final EIR/EIS).
As discussed in previous comments to this letter, the Addendum to the Biological Resources
Technical Memorandum (Appendix K to the Final NBHCP) was prepared to provide
additional information clarifying the less-than-significant determination in the Draft
EIR/EIS. The Addendum uses information in the Habitat and Land Use Assessment
Database (CH2M HILL, 2002) to determine specific crop types supported in the Basin. Using
information on crop types, the Addendum evaluates changes in the function and value of
foraging habitat in the Basin with particular attention to foraging habitat availability during
the nesting season. The Addendum presents information on the temporal availability of
foraging opportunities during the 6- to 7-month period that Swainson's hawks inhabit the
Natomas Basin.

Although Planned Development would result in the loss of about 8,875 acres of potential
foraging habitat for Swainson's hawks, most of this acreage consists of row crops. As
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described in more detail in the Addendum, row crops predominantly provide foraging
opportunities for the Swainson's hawk during harvest. Prior to harvest, the dense cover
created by the crop prohibits access to prey. Because most row crops are harvested in late
summer to early fall, they provide limited foraging opportunities during the nesting season.
Upland habitat in the Mitigation Lands will be managed to provide abundant, consistently
accessible prey throughout the hawk's residency period and, as shown in the Addendum,
would offset reductions in foraging opportunities during the nesting season that could
result from Planned Development.

Response to Comment 02-9
The commentor is concerned about purchase of upland areas in Area B and whether such
reserves would support nesting pairs of Swainson's hawks. In response, it is important to
note that the ability of TNBC's Board to approve acquisitions in Area B is subject to
substantive conditions. Foremost is the requirement that land acquisitions in Area B must
first be "approved in writing by the USFWS and CDFG based on available scientific
information that a reserve of adequate size, viability, and habitat value can be established in
this area and can support a population of giant garter snakes, Swainson's hawks and other
Covered Species" (p. IV-12 of the Draft NBHCP). Based on substantial evidence, it is
expected that such acquisitions would not jeopardize the likelihood of the survival and
recovery of the Covered Species because such acquisitions can occur only if there is
evidence that the land will support the Covered Species.
The NBHCP does not require all upland acquisitions in the Swainson's Hawk Zone but
gives high priority to such acquisitions as described in the NBHCP.
TNBC, in conjunction with the Land Use Agencies, will monitor proposed
development in the Swainson's Hawk Zone, where the majority of known
Swainson's hawk nest sites are currently located and, hence, much of the
Swainson's hawk nesting and foraging in the Basin occurs. Based on existing
general plans and the City's and Sutter County's NBHCP Permit Areas,
development in this zone is expected to be limited over the life of the Plan.
However, if the NBHCP is amended and such development does occur,
Mitigation Lands established for such development shall, likewise, be located
within the Swainson's Hawk Zone. In addition, TNBC shall set as a top priority
the acquisition of upland reserve sites in the Swainson's Hawk Zone via easement or
land purchase. [Emphasis added] Further, any reserve lands established in the
Swainson's Hawk Zone shall, to the maximum extent possible, be managed
to benefit all upland-associated Covered Species, though any management in
this zone must be fully consistent with Swainson's hawk biology and needs.
In addition, the upland acquisition criteria on pages IV-25 and 26 of the Draft NBHCP state:
Generally, priority for acquiring upland habitat is as follows (in
descending priority order): (1) sites located within the Swainson's Hawk
Zone; (2) sites that, in the judgment of TNBC and the Technical Advisory
Committee, would provide specific, important benefits to other uplandassociated Covered Species (e.g., tricolored blackbird nesting colonies);
(3) sites supporting Swainson's hawk nests or foraging habitat outside the
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Swainson's Hawk Zone; (4) sites that would provide a good potential for
enhancement of upland habitat values; and (5) any other site that would
result in a benefit to any upland Covered Species.

Thus, the NBHCP does encourage upland reserves to be located within the Swainson's
Hawk Zone but does not preclude acquisition of Mitigation Lands with upland features in
other areas of the Basin.

Response to Comment 02-10
The commentor raises several issues regarding Swainson's hawk nest sites and
implementation of the NBHCP. The commentor is correct in stating that many of the known
Swainson's hawk nest sites are in the southern portion of the Basin and that most of the
potential foraging habitat that would be lost is in the City's Permit Area. The EIR/EIS
evaluates potential effects of reductions in foraging habitat near nest sites in two ways. First,
the effects of changes in foraging habitat were evaluated for individual territories that are
located in areas of Planned Development. The EIR/EIS assesses the likelihood that these
territories would be abandoned because of reductions in foraging habitat. As a result of this
assessment, the Draft EIR/EIS identifies two territories in areas of Planned Development
that could be abandoned with loss of nearby foraging habitat (see pp. 4-75 - 4-76 of the Draft
EIR/EIS). The Draft EIR/EIS also addresses the spatial distribution of nest sites, foraging
habitat, and Planned Development through evaluating changes in foraging habitat within 1
mile of nest sites. The NBHCP mitigates potential impacts through creating new nesting
opportunities and providing high-quality foraging habitat in close proximity to nest
opportunities.
The commentor is concerned that the timing of mitigation for the Swainson's hawk needs to
precede or be contemporaneous with the loss of foraging habitat. The comment states that
the City (through TNBC) was supposed to have acquired 525 acres of uplands. In fact,
TNBC has exceeded this acquisition goal and has to date acquired 682.8 acres of uplands as
part of the existing Mitigation Lands.
The commentor further suggests that since TNBC has currently acquired 2,800 acres of
Mitigation Lands, 25 percent of the total should be upland. In reviewing the most recent
inventory of TNBC reserve acquisitions, it is important to note that the TNBC is (1) currently
ahead of the required mitigation requirement for land acquisitions, and (2) 24.4 percent of
the TNBC reserve system is currently upland reserves not including the required upland
edges of managed marsh. It should also be noted that in addition to the land allocated for
uplands above, the land areas designated as "associated uplands" are included in the
managed marsh land allocation component. These associated uplands are regularly used by
raptors as foraging area. On average, 20 to 30 percent of managed marsh areas designated in
the above acreage is allocated to associated uplands.

By way of background, TNBC has implemented the NBHCP with respect to uplands in
accordance with the formula that allocates the percentage of land to rice fields, managed
marsh, and upland reserves. Upland projects to date include 145.97 acres of the BettsKismat-Silva tract located in Sacramento County. This reserve includes 338 acres, of which
the remaining acreage is managed marsh with upland edges. The upland areas of this
reserve include 38 acres that are intensively managed as irrigated pasture. This property is
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grazed and provides high-value Swainson's hawk foraging habitat. Additionally, there are
several trees that could accommodate Swainson's hawks nesting on the reserve.
The Brennan tract is near Swainson's hawk nest NB-14 and consists of 241 acres, nearly all
(237.516) of which are designated for upland reserve. The site has been planted with highvalue Swainson's hawk foraging crops. It also contains potential nesting trees and
numerous perching opportunities.
R&E construction projects that were initiated in 2002 were 95 percent or better completed on
three properties: Lucich South, Bennett North, and Bennett South. Once soils dry out in
spring 2003, the projects will be completed. The largest upland reserve feature on these
projects is on the Bennett South tract where a 29.046-acre native grass area has replaced a
rice field. Selected tree planting areas are also included, and the upland area is
approximately 1 mile from the Sacramento River corridor and known Swainson's hawk
nesting trees.
Currently, key uplands features for summer 2003 projects are planned for the Souza and
Natomas Farms tracts. The Souza reserve lies adjacent to the Sacramento River corridor and
is 100 percent allocated to uplands at 44.68 acres. The adjacent Natomas Farms reserve is
allocated to approximately 60.26 acres of upland. Both tracts have abundant trees for
potential Swainson's hawk nests and are located near numerous other identified Swainson's
hawk nest trees. The total planned upland in these tracts is 125.62 acres. (Please note that
these are planned projects. Each has received approval from TNBC's Board of Directors and
the NBHCP Technical Advisory Committee (TAC). Exact acreage numbers could change if
construction challenges necessitate amendments in the plans.)
In addition to current restoration projects, TNBC has four additional reserve sites
(Alleghany 50, Cummings, Ayala, and Sills) that are being scheduled for restoration. These
new reserves will provide 142.71 of upland acres. The Alleghany 50 tract, which is also
along the Sacramento River corridor, is also allocated at 100 percent upland, and its total is
50.2601 acres. (Note: The acreage allocations are staff estimates only, and have not been
approved by TNBC's Board of Directors or the NBHCP TAC.)

The commentor further notes that there is no timetable for achieving upland preservation
and enhancement, and the commentor is therefore concerned that the TNBC could delay
buying upland properties until the City is fully developed. Further, the commentor is
concerned that if Sutter County does not develop, the ratio of uplands and wetlands
reserves would be disproportionate to the impacts in the Basin.
The NBHCP includes several processes for ensuring that the Mitigation Lands address the
impacts of development and that progress is made in the acquisition and enhancement of a
balance of habitat types. See, for example, the Overall Program Review and the Independent
Midpoint Reviews described in Chapter VI, Plan Implementation on pages V1-27 to VI-29.
The Overall Program Review occurs at 9,000 acres of development in the Natomas Basin
(roughly 50 percent of the Planned Development). During this review, the proportionality of
mitigation including the "relative distribution of developed lands and reserve lands within
each of the Land Use Agency's jurisdictions and the success of the 25 percent managed
marsh/50 percent rice and 25 percent upland..." are to be reviewed and adaptive
management and other recommendations to ensure the effectiveness of mitigation are to be
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developed if necessary. In addition to the Overall Program Review, both the City and Sutter
County have Independent Midpoint Reviews covering the same review requirements as the
Overall Program Review. Finally, pages VI-36 and VI-37 of the Draft NBHCP describe
procedures for ensuring that the type of habitat created by TNBC reflects the habitat
impacted, in the event the City or Sutter County do not participate. To ensure that upland
areas are given specific attention at all review levels, this Overall Program Review section
(and therefore, the midpoint reviews) has been changed (see the Final NBHCP for specific
text changes).

The commentor correctly notes that neither the City nor Sutter County has land use
jurisdiction and control over the portion of the Swainson's Hawk Zone located in the
unincorporated areas of Sacramento County. In addition, the County of Sacramento chose
not to participate in the development of the NBHCP, and, therefore, with the exception of
Metro Air Park, has no Incidental Take Permit coverage for the County's portion of the
Basin. It should also be noted that lands within the Swainson's Hawk Zone in the
unincorporated area of Sacramento County are also not considered mitigation for NBHCP
impacts.
Page N-17 of the Draft NBHCP states:
...a typical proportion for upland habitats within [the managed marsh portion
of] the reserve system would be approximately 20 to 30 percent. Upland
areas have several purposes: (1) providing basking and resting sites, escape
cover and winter retreats for giant garter snakes; and (2) providing foraging
and nesting areas for other Covered Species (e.g., loggerhead shrike,
tricolored blackbird, burrowing owl, and Swainson's hawk). Upland areas
intended to provide upland habitat for giant garter snakes under the NBHCP
may consist of dryland pasture, grasslands, levees, and any other land use
approved by NBHCP's Technical Advisory Committee."
As previously noted, TNBC has already created integrated managed marsh and upland
areas including the Betts-Kismat-Silva tract that includes managed marsh with upland
edges. The upland areas of this reserve include 38 acres that are intensively managed as
irrigated pasture. This property is grazed and provides high-value Swainson's hawk
foraging habitat. Additionally, there are several trees that could accommodate Swainson's
hawks nesting on the reserve.

Response to Comment 02-11
a. The first few paragraphs and bullets of the comment are general statements on the
findings of the NBHCP regarding the Swainson's hawk conservation program and lists of
the findings of the NBHCP and EIR/EIS. The comment states that these findings are not
supported by evidence but does not identify the specific reasons and basis for asserting that
the conclusions are unfounded. In one instance, the commentor cites published reports used
in the EIR/EIS (Estep; Babcock, 1989) as sources that the commentor disputes whereas in
other comments (02-5) the commentor states that Estep's same findings were not factored
into the analysis. The methodology used in developing the Operating Conservation
Program and the analysis supporting the conclusions in the NBHCP are provided in detail
in the NBHCP and the EIR/EIS. See Appendix H of the Draft NBHCP and Sections 3.4 and
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4.4 of the EIR/EIS. The methodology and conclusions in these documents have been
explained and supported using available published and unpublished literature, as relevant.
In addition, in response to comments raised on Swainson's hawk, an Addendum to the
Biological Resources Technical Memo has been prepared to clarify the analysis conducted
for the EIR/EIS. See this Addendum for further elaboration on support of the findings of the
EIR/EIS (Appendix K of the Final NBHCP).
b. The NBHCP does require upland habitat to be acquired in the Swainson's Hawk Zone or
in proximity to occupied nest sites. The NBHCP specifically directs TNBC to consider these
areas as priorities for upland acquisitions. Measure V.B.4.b.1 (pp. V-18 to V19) of the Draft
NBHCP encourages acquisition of upland reserves in the Swainson's Hawk Zone. This
measure states:
TNBC, in conjunction with the Land Use Agencies, will monitor proposed
development in the Swainson's Hawk Zone, where the majority of known
Swainson's hawk nest sites are currently located and, hence, much of the
Swainson's hawk nesting and foraging in the Basin occurs. Based on existing
general plans and the City's and Sutter County's NBHCP Permit Areas,
development in this zone is expected to be limited over the life of the Plan.
However, if the NBHCP is amended and such development does occur,
Mitigation Lands established for such development shall, likewise, be located
within the Swainson's Hawk Zone. In addition, TNBC shall set as a top priority
the acquisition of upland reserve sites in the Swainson's Hawk Zone via easement or
land purchase. [Emphasis added] Further, any reserve lands established in the
Swainson's Hawk Zone shall, to the maximum extent possible, be managed
to benefit all upland-associated Covered Species, though any management in
this zone must be fully consistent with Swainson's hawk biology and needs.
In addition, the upland acquisition criteria on pages IV-25 and 26 of the Draft NBHCP state:
Generally, priority for acquiring upland habitat is as follows (in descending
priority order): (1) sites located within the Swainson's Hawk Zone; (2) sites
that, in the judgment of TNBC and the Technical Advisory Committee,
would provide specific, important benefits to other upland-associated
Covered Species (e.g., tricolored blackbird nesting colonies); (3) sites
supporting Swainson's hawk nests or foraging habitat outside the Swainson's
Hawk Zone; (4) sites that would provide a good potential for enhancement of
upland habitat values; and (5) any other site that would result in a benefit to
any upland Covered Species.
Regarding upland reserve acquisitions to date, please see Response to Comment 02-10
above.
c. The commentor presents two concerns: (1) the NBHCP and EIS/EIR do not document that
foraging lands being converted to urban uses are far from nest sites and therefore the impact
is considered less than significant, and (2) that the CDFG Staff Report (1994) requires at least
a 0.5:1 mitigation ratio for Swainson's hawk foraging habitat within 10 miles of a nest site.
For the reasons cited throughout this comment letter (and in Comment Letter 01), the
EIS/EIR adequately analyzes the impacts that would affect the Swainson's hawk as a result
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of implementing the NBHCP. The Draft EIR/EIS includes substantial analysis of the impacts
of the NBHCP including analyses of the total change in foraging habitat in the Natomas
Basin, the change in foraging habitat in close proximity to nest sites, and impacts to
individual nest sites. Also see the Biological Resources Technical Memo and its Addendum,
Appendix H of the Draft NBHCP and Appendix K of the Final NBHCP, respectively.
The commentor is correct that the CDFG Staff Report (1994) recommends at least a 0.5:1
mitigation ratio for Swainson's hawk foraging habitat within 10 miles of a nest site. The
Applicants consulted this report in the preparation of the NBHCP. CDFG has, however,
requested that this report not be included in the Appendix of the NBHCP and further has
stated that the Staff Report does not apply to the NBHCP (See also Comment G3-22).
d. The NBHCP and the EIR/EIS use Estep's (1989) valuations of different types of foraging
lands. See the Addendum to the Biological Resources Technical Memo for additional
discussion of the value of crop types and the effect on Swainson's hawk foraging habitat
(Appendix K of the Final NBHCP). The Addendum provides additional clarifying
information on both the function and value of various crop types relevant to prey
availability. This information cites and relies on relevant published scientific data (including
Estep, 1989) and elaborates on crop type information developed for the original Land Use
and Habitat Assessment Database. See the Biological Resources Technical Memo Appendix
H of the Draft NBHCP and the Addendum to this memo, Appendix K of the Final NBHCP.
The NBHCP does not require particular land management practices for lands that will
continue to be in private ownership within the Swainson's Hawk Zone. Under the NBHCP,
Sutter County would initiate a general plan amendment process to maintain portions of the
county in the Hawk Zone in agriculture but would not require specific crops or agricultural
practices in this area.

e. In response to the comment on prey availability, nesting trees, and foraging habitat, see
the Addendum to the Biological Resources Technical Memo for additional discussion of the
value of crop types and the effect on Swainson's hawk foraging habitat from
implementation of the NBHCP (Appendix K of the Final NBHCP).
I. The comment notes that there is general concurrence that alfalfa production provides high
forage value for the Swainson's hawk. While there is the potential to enhance hawk foraging
values through increased alfalfa production, such modifications to agricultural practices are
not required to mitigate fully the impact to hawk foraging habitat resulting from Planned
Development. As Mitigation Lands are acquired by TNBC, site-specific management plans
will be prepared for each reserve or block of reserves. Through this process, TNBC will
ensure that the habitat values within the reserves are enhanced. This will include
management practices for upland habitats and could include cultivation of alfalfa within
Mitigation Lands where feasible. Any determination of how much land within the
Swainson's Hawk Zone could be converted to alfalfa, however, would be speculative at this
time and would be beyond the scope of this analysis of the NBHCP. Also see the
Addendum to the Biological Resources Technical Memo for additional discussion of the
value of crop types and the effect on Swainson's hawk foraging habitat from
implementation of the NBHCP (Appendix K of the Final NBHCP).
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Response to Comment 02-12
The comment states that EIR/EIS analysis of land use demonstrates that all lands in the
Basin are not of comparable suitability for Covered Species, which compromises the
proposed 0.5:1 mitigation ratio.
In accordance with CEQA and NEPA Guidelines, the EIR/EIS evaluated alternatives to the
Proposed Action. The comment is correct that the EIR/EIS identifies the environmentally
superior alternative (CEQA Guidelines, Section 15126.6). The Final EIR/EIS also identifies
the USFWS's Preferred Alternative, in accordance with Council on Environmental Quality
(CEQ) regulations for implementing NEPA (Section 1502.14(e)). As noted in Section
1505.2(b), the lead agency "may discuss preferences among alternatives based on relevant
factors including economic and technical considerations and agency statutory missions." In
addition, NEPA's 40 Most Asked Questions (Question 4a) states that "The'agency's preferred
alternative' is the alternative which the agency believes would fulfill its statutory mission
and responsibilities, giving consideration to economic, environmental, technical and other
factors. The concept of the 'agency's preferred alternative' is different from the
'environmentally preferable alternative,' although in some cases one alternative may be
both." Numerous factors, therefore, contribute to an agency's selection of a preferred
alternative, and those considerations must be addressed in the NEPA lead agency's record
of decision (ROD).
The table cited in the comment (Table 1-2, NBHCP Revisions) is included as a quick
reference for readers to see where in the Draft NBHCP the issues raised in Judge Levi's
decision are addressed in the document. The table is for reference, and the intent is for the
reader to read the cited sections for detailed discussions of issues.

Response to Comment 02-13
Pages 1-20 - 1-30 of the NBHCP describe key milestones in the plan formulation process
over a 15-year period. As the Draft NBHCP states, the recent draft NBHCP reflects revisions
incorporated into the prior adopted 1997 NBHCP to address Judge Levi's decision, address
concerns identified during the implementation of the NBHCP, account for recent changes in
applicable regulatory requirements since 1997, and respond to public review and comment.
Opportunities for public review and comment were provided throughout the 1997 NBHCP
and revised NBHCP process.
The Applicants and Wildlife Agencies have relied upon updated analyses and new
information and evidence to support the NBHCP's Operating Conservation Program.
Moreover, additional information and analyses have been provided in the EIS/EIR in
accordance with NEPA and CEQA. The Wildlife Agencies will base their determinations
and decisions to issue incidental take authorizations upon their independent review of the
record and judgment as to whether the revised NBHCP and accompanying documents meet
the criteria for issuance of ITPs under federal and state law.

Response to Comment 02-14
Comment noted. The Applicants and the Lead Agencies do not support the commentor's
statement that the NBHCP must be substantially revised to conform with legal requirements
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for the reasons presented in the above responses to comments. See the Responses to
Comments 02-1 through 02-13.
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Letter 03-Institute for Ecological Health
Response to Comment 03-1
The NBHCP is adequate, and scientific data support the conclusions in the NBHCP. The
NBHCP presents an Operating Conservation Program to meet the biological goals and
objectives presented in Section LC of the Draft NBHCP and to meet the approving agencies'
requirements for issuance of ITPs. In support of the analysis in both the NBHCP and the
EIR/EIS, a quantitative GIS analysis was conducted to classify and identify habitat types
and land uses in the Natomas Basin (see Responses to Comment 01-4 and 01-7). This GIS
analysis provides the Land Use Agencies and the Wildlife Agencies with previously
unavailable data that allow for a quantitative assessment for the Covered Species. The
methodology and the approach to analysis are presented and applied in both the Biological
Resources Technical Memo and its Addendum (Appendix H and Appendix K to the Final
NBHCP) and in the Draft EIR/EIS (see Section 3.4 of the EIR/EIS for a presentation of the
methodology for analysis, and see Section 4.4. for a detailed assessment of impacts to
biological resources based on the GIS database). The NBHCP contains extensive
conservation measures for the Covered Species. The strategies for the Covered Species are
presented in detail in Chapters IV, V, and VI of the NBHCP. Chapter VII of the NBHCP
demonstrates the effectiveness of the Operating Conservation Program for all of the 22
Covered Species. See Responses to Comments 03-2 through 03-37. It is important to note
that the Covered Species other than the giant garter snake and Swainson's hawk inhabit
similar habitats and therefore are expected to benefit from the conservation measures of the
NBHCP. See Section ILC of the NBHCP, which discusses the Covered Species and their
habitat associations. Also see Response to Comment G2-12 for the reasons for their inclusion
as Covered Species in the NBHCP.

Response to Comment 03-2
The commentor is concerned that land use planning efforts by the City of Sacramento and
Sacramento County will undermine the success of the NBHCP. In response, the NBHCP has
been analyzed and prepared for a specific development footprint and acreage amount. The
avoidance, minimization, and mitigation measures included are those required to address
the Planned Development and do not extend take coverage to other development See pp. 1-2
and 1-3 of the Draft NBHCP; specifically, this section states:
Any additional urban development within the Natomas Basin that occurs
outside of the City's and Sutter's Permit Areas, with the exception of the
MAP development, including any development within Sacramento County
or within the jurisdiction of another Potential Permittee, also would
constitute a significant departure from the Plan's OCP and would trigger a
new effects analysis, a new conservation strategy, and issuance of Incidental
Take Permits to the Potential Permittee for that additional urban
development. Notwithstanding the foregoing, so long as the City and Sutter
County limit urban development to their respective Permit Areas and the
City and Sutter County continue to meet their obligations under this NBHCP,
the OCP and associated Permits remain valid for each Permittee's Covered
Activities.
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Regarding future land use planning efforts, the commentor is also referred to Master
Responses 3 Qoint Vision) and 4 (Cumulative Impacts).

Response to Comment 03-3
The Draft NBHCP presents an Operating Conservation Program to meet the biological goals
and objectives presented in Section LC of the Draft NBHCP and to meet the approving
agencies' requirements for issuance of ITPs. In support of the analysis in both the NBHCP
and the EIR/EIS, a quantitative GIS analysis was conducted to classify and identify habitat
types and land uses in the Natomas Basin. Specific responses to the comments on goals and
objectives are presented in Responses to Comments 01-4, 01-7, 03-4 through 03-8.

Response to Comment 03-4
The time horizon for the ITPs would be 50 years (see Section VLA of the NBHCP and
Section 1.4 and 2.4.2 of the EIR/EIS).

Response to Comment 03-5
The NBHCP (Section I.C) states that the overall biological goal of implementing the NBHCP
is to "Establish and manage in perpetuity a biologically sound and interconnected habitat
reserve system that mitigates impacts on Covered Species resulting from Covered Activities
and provides habitat for existing, and new viable populations of Covered Species." Other
specific goals and objectives for wetlands and uplands habitats are also presented in that
section. The USFWS must find that the issuance of a Section 10(a) permit would not result in
the appreciable reduction in the likelihood of the survival and recovery of the species. The
biological goals and objectives presented in the NBHCP (Section I.C) have been developed
to collectively meet the USFWS's criteria for issuing ITPs.
The specific purpose and need of the USFWS are discussed in detail in Section 1.4.1.1 of the
EIR/EIS. This includes: (1) protecting, conserving, and enhancing listed species and unlisted
species and their habitats, (2) ensuring compliance with applicable regulations, and (3)
implementing the biological goals and objectives to those ends. The decisions that USFWS is
required to make are presented in Section 1.4.3 of the EIR/EIS.

Response to Comment 03-6
The commentor suggests that the NBHCP should include a goal of ensuring the survival of
the Covered Species over the long term in the Natomas Basin. In response, Goals 1 and 2 of
the NBHCP (Section I.C.1) state:
(1) Establish and manage in perpetuity a biologically sound and interconnected
habitat reserve system that mitigates impacts on Covered Species resulting
from Covered Activities and provides habitat for existing, and new viable
populations of Covered Species.
(2) Implement an adaptive management program that responds to changing
circumstances affecting Covered Species and their habitats.
These two primary goals were included to meet the main purpose of the NBHCP, which is
to mitigate impacts to Covered Species. The adaptive management section of the NBHCP is
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designed to provide for monitoring (in perpetuity) the status of Covered Species and
adaptive management to ensure that the most up-to-date, relevant scientific data are used
and that the biological goals and objectives are being achieved.
See also Response to Comment 03-5.

Response to Comment 03-7
The objectives in the NBHCP are measurable. The comment cites only brief selections out of
more than two pages of goals and objectives in the NBHCP. As discussed in Response to
Comment 03-5, the goals and objectives are comprehensive, align with the USFWS's
purpose and need, and are relevant to the decisions that need to be made by the USFWS. In
addition, Chapters IV, V, and VI of the NBHCP comprise measurable components for
implementing the Operating Conservation Program.

Response to Comment 03-8
In response to the comment on connectivity, see Master Response 2 (Connectivity). In
response to the acquisition acreage, 400 acres is a minimum habitat block that would be
purchased as Mitigation Lands. As stated in the NBHCP (Section IV.C.2), this does not mean
that only 400-acre blocks will be acquired. The Draft NBHCP also requires that one
contiguous2,500-acre reserve block be developed (and this could be the result of multiple
contiguous purchases) to minimize the "perimeter effect," promote biodiversity by allowing
multiple species and niches to occupy the same site, and benefit the genetic diversity of
dispersing interconnected reserves. See Section IV.C.2 of the Draft NBHCP.

Response to Comment 03-9
The commentor provides introductory information regarding the reasons why many of the
Covered Species should not be included in the NBHCP. Please refer to more detailed
responses for each species, included in Responses to Comments 03-10 through 03-12. Also
see Responses to Comments G2-12 and 03-1. Relevant to the tricolored blackbird, see
Response to Comment 03-31.

Response to Comment 03-10
The commentor requests that additional special-status species should be included as
Covered Species in the NBHCP. The NBHCP currently addresses 22 Covered Species based
on known species occurrence records, observation data, and habitat occurrence. Additional
discussion on the reasons that these 22 species are proposed as Covered Species is presented
in Response to Comment G2-12. Also see Response to Comment 03-1. In addition, the
NBHCP addresses the potential to add new species if they become listed in the future,
including mechanisms for adding new conservation measures. The EIS/EIR discusses the
impacts and additional mitigation measures, if required, for all special-status species
identified by the USFWS as potentially occurring in the Basin.

Response to Comment 03-11
The commentor requests that the California tiger salamander not be included as a Covered
Species because of lack of presence, and that other species such as Sacramento Orcutt grass
should be given "no take" status.
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The biological assessment for the California tiger salamander does reveal that there are no
recorded occurrences of the species in the Natomas Basin. Biological research conducted for
the NBHCP, however, also indicates the possibility that this species may occupy suitable
habitat within the Basin. Pages 11-31-and 32 of the Draft NBHCP state:
Currently, the California tiger salamander occurs in the Central Valley and
Sierra Nevada foothills from Yolo County south to Tulare County, and into
the coastal valleys and adjacent coastal foothills from Sonoma County south
to Santa Barbara County (Zeiner et. al, 1994). Isolated populations are
reported from Gray Lodge Wildlife Area in Butte County and from Grass
Lake in Siskiyou County. Although populations of California tiger
salamander have declined, the species continues to breed in a relatively large
number of locations within its range (59 FR 18353-18354, April 18,1994).
Therefore, conservation measures are developed for this species.
Similar analysis for Sacramento Orcutt grass is included on pages II-39-40 of the Draft
NBHCP. For this species, the vernal pools at the eastern edge of the Basin may provide
habitat. Thus, this species is included as a Covered Species. Note, however, that page V4 of
the Draft NBHCP states that: "In some cases, USFWS and CDFG may require complete
avoidance of vernal pool species, such as where Covered Species such as slender Orcutt
grass, Sacramento Orcutt grass, Colusa grass and/or vernal pool tadpole shrimp are found
to be present."

Response to Comment 03-12
The FIR/EIS evaluates impacts to those special-status species potentially occurring in the
Natomas Basin, including shorebirds that have the potential to occur in the Basin (see Table
3-8 of the EIR/EIS). The comment is correct in its summation of the Sacramento Valley's
recent designation as a shorebird site of international importance. The Draft EIR/EIS was
published in August 2002, which was prior to this designation. In accordance with the
requirements of CEQA and NEPA, the Draft EIR/EIS addresses the environmental setting
as it existed at the time the document was prepared. No revisions to the Draft EIR/EIS are
necessary. The designation of the Sacramento Valley as a shorebird site of international
importance does not present significant new information regarding the environmental
setting that would result in new significant effects or increase the severity of an impact and
therefore require recirculation of the EIR/EIS. The criteria for recirculation are presented in
Section 1.7 of the Final EIR/EIS.

Response to Comment 03-13
As the commentor states, both Sacramento County and Sutter County allow residences to be
constructed in agricultural zones. For example, a residence can be constructed in
Sacramento County's AG-40 zone (agricultural zone with a minimum 40-acre lot size), as
well as accessory structures, as long as the parcel contains a minimum of 5 gross acres per
accessory structure (Sacramento County Zoning Code, Section 205-07). These structures are
permitted uses that could be built on parcels outside of the City and Sutter County Permit
Areas without discretionary action. In addition, Section 120-14 of the Sacramento County
Zoning Code addresses non-conforming parcels (e.g., existing parcels less than 40 acres in
an AG40 zone). In accordance with Section 120-14 of the Zoning Code, residences can be
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built on non-conforming parcels without discretionary approval as long as various
requirements are met (e.g., the property was legally created prior to the effective date of the
zoning ordinance).
The Lead Agencies cannot substantiate the commentor's claim that home development in
unincorporated areas currently results in a substantial conversion of farmlands. The City
and Sutter County understand that new homes can be built under existing conditions in
these areas subject to the underlying zoning designation (e.g., one home per 40-acre parcel),
but remainder areas are typically farmed (see Table 111-1 in the NBHCP for Rural Residential
land uses). The possibility of such changes has been addressed in the NBHCP. As discussed
in Section VI.F.1. of the NBHCP, such changed circumstances would be addressed by
Adaptive Management, and modifications to the NBHCP (through the Adaptive
Management process) could be incorporated to the extent development of ranchettes
constitutes a significant land use change outside of the Permit Areas and Mitigation Lands
(see p. VI-22 of the Draft NBHCP).
Although the NBHCP would not restrict the construction of residences and accessory
buildings on parcels zoned for agriculture, individuals undertaking any such actions would
be subject to the prohibitions against take articulated in the ESA and CESA. No take
authorization would be granted under this NBHCP to individuals outside of the City and
Sutter County Permit Areas. There is no evidence that the development of rural residences
and accessory buildings would severely undermine the effectiveness of the NBHCP's
Operating Conservation Program.

Response to Comment 03-14
The NBHCP requires that Sutter County, upon issuance of ITPs, initiate a General Plan
Amendment to amend, from Industrial/ Commercial Reserve to Agriculture, the
designation of lands located within I mile of the inside toe of levees adjacent to the
Sacramento River (Swainson's Hawk Zone). The South Sutter County Specific Plan does not
include any lands within the Swainson's Hawk Zone. The Specific Plan does not specifically
propose to dispose of treated wastewater within the Swainson's Hawk Zone. Rather,
disposal of treated wastewater through land applications is one possible alternative that, if
selected, could include disposal within various portions of the Natomas Basin. Land
disposal of treated wastewater is not a Covered Activity under the NBHCP and, if such
application occurs in the future, it would be subject to securing appropriate permits and
conducting all analysis required under state and federal law. Future analysis of land
discharge of treated wastewater would address the potential impacts to the Swainson's
hawk and the Mitigation Lands as well as other wildlife resources and would require
mitigation for such impacts. Therefore, revision of the South Sutter County Specific Plan as a
condition of the NBHCP permit issuance is not considered appropriate. The commentor is
also referred to Response to Comment 01-27 regarding wastewater disposal issues.
Response to Comment 03-15
Water availability is addressed in Section IV.D.4 of the NBHCP. Potential changes in water
availability are discussed in Section VI.K.2.g of the NBHCP and Section 4.3 of the EIR/EIS.
TNBC holds certain water rights as a landowner within the Natomas Basin and, as such, is
entitled to its water deliveries. See Response to Comment G8-32 for additional discussion of
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potential changes in water availability. The conversion of row crops to orchards does not
appear to be a significant threat to the viability of the NBHCP for several reasons: (1)
orchards have not been a significant agricultural use in the Natomas Basin, owing in part to
the heavy soils conducive to rice farming (see Table 4-2 in the NBHCP, which shows 182
acres of orchard use in the 53,537-acre Natomas Basin); (2) orchards are not considered
important habitat for the giant garter snake, Swainson's hawk, or other Covered Species;
and (3) acreage of orchards in the Natomas Basin appears to be stable or slightly declining
during recent years.

Response to Comment 03-16
See Master Response 1(Mitigation Ratio).

Response to Comment 03-17
See Master Response 1 (Mitigation Ratio) for a response to the comment on the mitigation
ratio and the inapplicability of other HCP mitigation ratios. See Section 3.4 of the EIR/EIS
and Tables 3-1, 3-2, 3-4, and 3-6 for a description of the habitat types in the Natomas Basin
for the referenced species and a breakdown of the habitat types by jurisdiction.

Response to Comment 03-18
The commentor states that the NBHCP does not address the biology of species other than
the Swainson's hawk and the giant garter snake. In response, please note that considerable
research and development of species-specific mitigation measures were undertaken for all
Covered Species. Biological data on each species are included in Chapter 2, Biological Data,
and Chapter V includes avoidance, minimization, and mitigation measures for each species.
In addition, a Biological Resources Technical Memo was prepared covering each species,
including its needs, habitat, and impacts (Appendix H of the NBHCP). The mitigation
program and analysis apply to all Covered Species, not just the Swainson's hawk and giant
garter snake. Also see Responses to Comments 01-4 and 01-7.

Response to Comment 03-19
The commentor states that the NBHCP does not have a map of existing TNBC reserves. The
NBHCP does include a map of reserves (see Figure 17: Reserves and Connections to
Reserves).
The comment states that the current Mitigation Lands are small and not biologically viable
and that edge effects are not accounted for. The Applicants do not concur with this opinion
for several reasons:

•

The NBHCP requires that Mitigation Lands achieve a 400-acre minimum reserve size
with at least one reserve consolidated to include 2,500 contiguous acres.

•

Edge effects and other biological reasons for these reserve sizes are included in Chapter
IV, pages 9 and 10 of the Draft NBHCP.

•

Existing literature on restoration biology indicates that there is no set or ideal reserve
size. Reserve sizes must take into account the biology, location, and characteristics of the
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site. For example, the California Mitigation Banking Program Guidelines specifically
state that there is no minimum reserve size; rather each reserve site in the Mitigation
Banking Program is accepted based on the biological efficacy of the site. The average
reserve size for mitigation banking sites in Sacramento and adjacent counties is 487 acres
(California Environmental Resources Evaluation System [CERES], Catalogue of
Mitigation Banks in California). Thus, the Applicants chose to use a minimum size of 400
acres, which does not preclude larger reserves.
•

TNBC has already assembled more than 2,802 acres in three areas of the Natomas Basin.
Many of these Mitigation Lands are adjacent to one another, thereby creating larger
contiguous blocks of reserves.

Current Mitigation Lands purchased by TNBC, their individual site acreage, the combined
acreage for contiguous sites, and the total acreage by area of the Basin are shown in the table
below.

Mitigation Lands (grouped by area and to demonstrate contiguous acreage)
Area of the Basin/Reserve

Acres by Site

Contiguous Acres

Total Acreage by Area

North Area
Frazer North

92.6

Lucich North

268.0
Sub-Total

360.6

Bennet North

226.7

Bennet South

132.5

Lucich South

351.9
Sub-Total

Brennan

711 1
241 4

Sub-Total

241.4

1313.0

Central
Sills

575.6
Sub-Total

BKS

575.6
338.5

Sub-Total

Ayala

338.5
317.4

Sub-Total

3174

12314

South
Souza

44.7

Natomas Farms

96.5
Sub-Total
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Mitigation Lands (grouped by area and to demonstrate contiguous acreage)
Area of the Basin/Reserve

Acres by Site

Cummings

Contiguous Acres

Total Acreage by Area

668
66.8

Sub-Total
50 3

Alleghany 50
Sub-Total
TOTAL RESERVE ACREAGE

2,802.6

50.3

258.2

2,802.6

2,802.6

Response to Comment 03-20
The NBHCP measures include buffers within the Mitigation Lands and setbacks to maintain
separation between the reserves and urban development. This combination of siting
reserves in appropriate locations and maintaining an internal transition buffer within the
reserve promotes separation between incompatible land uses and maximizes the
opportunity for TNBC to manage the land effectively for Covered Species.
As described in Section IV.C.1.c of the NBHCP, the buffers are maintained as habitat for
Covered Species. This may take the form of upland ruderal habitat or agriculture where
such uses are incorporated within a reserve. As noted in the NBHCP, agricultural practices
within reserves shall be subject to appropriate best management practices to protect wildlife
within the reserve. Employing this approach to buffers, the Site Specific Management Plans
will direct the most sensitive habitat toward the center of the reserve and will provide a
transition into surrounding agricultural lands.

Response to Comment 03-21
Agricultural lands outside of the Permit Areas do not serve as mitigation in the NBHCP.
The baseline conditions of the impact analysis do, however, assume that existing open space
or agricultural areas outside of the Permit Areas would not be developed as urban uses
because these areas do not have current local authority or take coverage under the ESA or
CESA to convert to urban uses. Also see Response to Comment 01-22 and Master Response
1 (Mitigation Ratio).

Response to Comment 03-22
The commentor suggests the effectiveness of the Operating Conservation Program is
speculative. The operating results of TNBC in the interim since the 1997 NBHCP show that
the implementation effectiveness of the NBHCP's Operating Conservation Program is not
speculative and that the mechanisms described within the NBHCP are capable of directing
the proposed habitat improvements.

With regard to the biological validity of the Operating Conservation Program, the most
current available data on the Covered Species and appropriate conservation measures have
been considered in the preparation of the NBHCP. While habitat restoration is an evolving
science, the NBHCP has been developed to result in an increase in habitats that resemble the
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original habitat types within the Natomas Basin. For example, the Natomas Basin currently
provides 96 acres of ponds and seasonally wet areas, of which 21 acres would be lost
because of Planned Development. The NBHCP, however, would provide 2,187.5 acres of
restored marsh habitat as part of the Mitigation Lands that would be maintained in
perpetuity.
In addition to the restoration of natural habitats within the Basin, the NBHCP establishes
extensive measures to avoid, minimize, and mitigate the take of Covered Species, measures
that will be required for all Authorized Development and other Covered Activities
conducted by private developers, the Land Use Agencies, and TNBC.

Response to Comment 03-23
See Master Response 1(Mitigation Ratio) and Master Response 2 (Connectivity).
Response to Comment 03-24
The intent of the NBHCP is, to the extent feasible and appropriate, manage the Mitigation
Lands to provide habitat for all Covered Species. The first sentence of Section IV.C.1 b of the
NBHCP has been modified (see text changes in the Final NBHCP).

Response to Comment 03-25
The commentor has questioned the adequacy of the buffer requirements as established
within the NBHCP. Please also see Response to Comment 03-20 for further discussion on
this topic. The commentor correctly notes that a typical buffer is anticipated to vary between
30 and 75 feet in width. However, this is not a set requirement but rather a guideline to be
considered during the preparation of Site Specific Management Plans. It is through the SiteSpecific Management Plan process that the unique characteristics of each of the Mitigation
Lands would be considered and an appropriate buffer would be established based on
specific needs of the reserve site. The single condition noted, roadways adjacent to reserves,
reflects the need to consider each case individually - many of the reserves are located in
areas where no major road frontage exists and future traffic volumes may never be
significant.
The process established under the NBHCP is to resolve design issues associated with the
Mitigation Lands at the time Site-Specific Management Plans are prepared. Through this
strategy, Site-Specific Management Plans will be prepared with the most current available
data, including data collected through implementation and monitoring of the Mitigation
Lands.

Regarding the statement that the mitigation ratio should be increased to provide for habitat
plus surrounding buffers, there is no evidence to suggest such a configuration would
substantially increase the value of habitat within the reserve. Further, the mitigation ratio, as
a component of the Operating Conservation Program, has been the subject of extensive
analysis to determine whether the NBHCP avoids, minimizes, and mitigates take to he
maximum extent practicable in accordance with the ESA, and minimizes and fully mitigates
effects in accordance with CESA. This analysis does not support an increase of the
Mitigation Ratio beyond the proposed 0.5:1 ratio. See the Draft and Final FIR/EIS, the
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Biological Resources Technical Memo and its Addendum (Appendix H of the Draft NBHCP
and Appendix K of the Final NBHCP).

Response to Comment 03-26
The commentor has questioned the adequacy of the NBHCP in providing connectivity for
Covered Species. The following response addresses specific aspects of this comment. A
detailed discussion of biological connectivity is provided in Master Response 2
(Connectivity).

As noted within the NBHCP, the primary opportunities for migration between TNBC
reserves and within the Natomas Basin in general are either along irrigation/ drainage
canals or through agricultural land. These are the same avenues for migration that existed
prior to initiation of the NBHCP planning process. There is no evidence that suggests the
pattern of connectivity offered by canals and land outside of the Permit Areas of the City
and Sutter County will be substantially impacted by implementation of the NBHCP. Rather,
major changes in patterns of land uses outside of the Permit Areas of the City and Sutter
County would likely require extensive review and analysis, possible modification of the
NBHCP or adoption of a separate HCP, and review and approval by the Wildlife Agencies.
The commentor states that the connectivity needs for each Covered Species must be
analyzed to ensure conservation of the species in perpetuity. The NBHCP Covered Species
include a total of 22 plant, animal, and avian species with substantially varying needs for
connectivity. The giant garter snake, however, is the species most dependent upon
connectivity with regard to long-term viability of populations within the Basin. A second
species, the northwestern pond turtle, is likely to inhabit the Basin. This species utilizes
waterways and will be affected by connectivity provided by Basin waterways similar to the
giant garter snake. Therefore, the analysis of connectivity for the giant garter snake is
considered applicable to the northwestern pond turtle.
Two additional species that could be affected by habitat connectivity are the California tiger
salamander and western spadefoot toad. Both of these species rely upon habitats composed
of uplands, vernal pools, and slow-moving waters, habitat types that are very limited within
the Basin. Because of this lack of habitat, the potential for these species to occur in the Basin
is considered low. If these species become established in the Basin at a future date, then
connectivity between Mitigation Lands would be provided either along Basin canals or
through agricultural lands. If such future occurrences are noted, then the adaptive
management provisions of the NBHCP would require analysis of the specific occurrence
and evaluation of provisions to further support these species.
In addition to the species discussed above, the Draft NBHCP proposes coverage for seven
avian species, three vernal pool shrimp, seven plant species that rely upon vernal pools or
marsh/canal habitat, and the valley elderberry longhorn beetle (VELB). It is assumed that
connectivity is not a limiting factor for the avian species as migration does not rely upon a
ground or water corridor. Vernal pool shrimp species proposed for coverage by the NBHCP
include vernal pool fairy shrimp, vernal pool tadpole shrimp, and midvalley fairy shrimp.
All of these species are vernal pool dependent, and none has been documented to occur
within the Basin. For these species, connectivity of habitat to waterways can be detrimental
because of predation by fish. The seven plant species proposed for coverage under the
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NBHCP are either vernal pool obligate or rely upon waterways. None of these species has
been documented within the Basin, and connectivity within the Basin is not considered a
factor in the presence of these species within the Basin. The final proposed Covered Species,
the VELB, is not known to exist within the Basin but has been documented along the
boundaries of the Basin. It is anticipated that establishment of VELB populations within the
Basin would only result from planting of elderberry shrubs within TNBC reserves and that
ground and water connectivity within the Basin would not be a significant factor to the
presence of this species within the Basin.
As noted in the Master Response 2 (Connectivity), the system of canals and ditches located
within the Basin but outside of the Permit Areas of the City of Sacramento, Sutter County,
and MAP are likely to remain. The drainage and irrigation service provided by these canals
and ditches will continue to be required as Planned Development occurs within the Permit
Areas. These canals and ditches provide linear connectivity, both in water and on land,
which extends throughout the Basin. Additionally, agricultural land, whether actively
farmed or fallowed, provides land connectivity for species such as the western spadefoot
toad and the California tiger salamander, should these species find suitable habitat within
the Basin. Therefore, the connectivity that would exist under the NBHCP not only addresses
the needs of giant garter snake but also the balance of the proposed Covered Species.

Response to Comment 03-27
See Response to Comment 03-19 for information regarding the minimum reserve size.
Related to land uses adjacent to reserves, please note that Chapter IV of the NBHCP
specifies reserve acquisition criteria to minimize conflicts with urban or residential uses and
further discusses buffers and setbacks for the Mitigation Lands.
Regarding species-specific needs and the reserves, we call the reader's attention to Chapter
IV of the NBHCP, which discusses reserve acquisition, development, and management
criteria to support the Covered Species as well as to the species-specific measures included
in Chapter V.
Regarding foraging areas in proximity to nest sites, the commentor is referred to pages V-18
through V-21 of the Draft NBHCP, which discuss preservation of nest sites and
minimization measures within a foraging buffer surrounding nest sites for the Swainson's
hawk. Similarly, page V-22 of the Draft NBHCP discusses nesting and foraging buffers for
the tricolored blackbird.

Response to Comment 03-28
The commentor questions how acquisition of lands in Area B will support conservation of
the giant garter snake and Swainson's hawk. Please note that Area B is adjacent to the
Natomas Basin and includes many of the habitat features of the Natomas Basin. The
NBHCP specifically states that only 20 percent of mitigation lands may be acquired in this
area and that such acquisition must be based on biological information. In addition, Section
IV.C.2.b of the Final NBHCP has been revised to clarify ways in which the acquisition of
reserve lands will meet the biological goals and objectives of the NBHCP (see text revisions
in the attachment to the Final NBHC).
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Thus, the primary criterion for acquisition of Mitigation Lands in Area B is the ability of
such land to support the Covered Species, particularly the giant garter snake and the
Swainson's hawk.

Response to Comment 03-29
The strategy for what is needed to conserve the Natomas Basin's giant garter snake
population is contained in numerous portions of the Draft NBHCP, including Chapters IV,
V, and VI. Specific conservation strategies and implementation measures of relevance to the
giant garter snakes are presented in Sections IV.C, IV.D, V.A, V.B, and V.C. In addition, all
the plan implementation measures for funding assurances, monitoring, adaptive
management, and mid-point review are designed to conserve giant garter snakes and the
other Covered Species. The Draft NBHCP will meet the conservation need by implementing
the measures contained in the Operating Conservation Program.

Response to Comment 03-30
Although an ITP under Section 10 of the ESA and 2081 under CESA does not require
contributing to recovery, the USFWS must nonetheless conclude that issuance of incidental
take authorizations will not appreciably reduce the likelihood of the survival and recovery
of species in the wild. Further, the plan must minimize and mitigate the impact of take to
the maximum extent practicable under ESA and minimize and fully mitigate the impacts of
take under CESA. In the future, Swainson's Hawk foraging habitat in the Basin would not
be limited to the Swainson's Hawk Zone, but rather it would be available in the Mitigation
Lands and in portions of Sutter and Sacramento Counties that are in agricultural
production. The amount and quality of this remaining foraging habitat is discussed in detail
in the Addendum to the Biological Resources Technical Memo (Appendix K of the Final
NBHCP) and in Master Response 5 (Swainson's Hawk Foraging Habitat). The plan does not
rely on foraging habitat within the Swainson's Hawk Zone as the only foraging habitat for
hawks in the Basin. If development occurs in the County of Sacramento in the future, the
impacts of this development on special-status species would need to be evaluated and
mitigated in accordance with CEQA, and potentially NEPA, ESA, and CESA.

Response to Comment 03-31
The Draft NBHCP proposes a variety of measures that in total represent the Operating
Conservation Program that would address the needs of Covered Species. The various
components of the Operating Conservation Program include the 0.: 1 mitigation ratio,
monitoring obligations, adaptive management provisions, and requirements applicable to
both urban development and TNBC operations to avoid and minimize take of Covered
Species.
Within the Mitigation Lands, the Operating Conservation Program directs the land
management as follows: 25 percent managed marsh, 50 percent rice, and 25 percent upland
habitat. The monitoring provisions require that data on the presence of Covered Species be
collected annually, both within the Mitigation Lands and at selected sites in the Basin
outside the reserves, to guide actions required through the Operating Conservation
Program. The adaptive management provisions are linked to the results of the monitoring
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results and will ensure that the Operating Conservation Program is responsive to the
Covered Species within the Basin.

With regard to the tricolored blackbird colony, the success of this population will be
monitored annually and the reserve acquisition program of the NBHCP could be modified if
it is determined that foraging habitat is a limiting factor for the colony. This colony is
located well outside of the City's Permit Area, and this colony may forage upon
unincorporated lands within Sacramento County. If, through the annual monitoring, it is
determined that additional foraging habitat is required, the NBHCP would allow for
modification of both acquisition programs and habitat management/ restoration to provide
enhanced foraging. The long-term success of the NBHCP will rely not on establishing a rigid
Operating Conservation Program based on limited information, but rather will result from a
flexible program that responds to new information collected through monitoring as well as
evolving scientific data as applicable to the Covered Species.

Response to Comment 03-32
The NBHCP includes a number of requirements and policies regarding vernal pools and
vernal pool species. Pages IV-24 through 25 of the Draft NBHCP, "Conservation Strategies
for Vernal Pool Species as Mitigation for Urban Development," outline the general
procedures for TNBC activities related to vernal pool species. Specific requirements for
avoidance, minimization, and mitigation of vernal pool species assigned to all developers in
the Permit Areas with vernal pool species identified onsite are stated in Chapter V (pp. V-3
through V-6 of the Draft NBHCP). Additional species-specific avoidance measures applied
to developers are included on pages V-16 and 17 of the Draft NBHCP. Finally, TNBC
requirements for vernal pool species on Mitigation Lands are located on pages V-26 and 27
of the Draft NBHCP. These requirements were developed in consultation with the Wildlife
Agencies, using the most recent mitigation standards promulgated by those agencies. Those
standards have been determined to be adequate (see e.g., USFWS Progranunatic Consultation
for Projects with Relatively Small Effects to Vernal Pools).
It is also important to note that vernal pool habitat is considered limited in the Plan Area.
Chapter II, Biological Data, summarizes occurrences of vernal pool species in the Plan Area.
Briefly, there are no known occurrences in the NBHCP area of the covered vernal pool
species [reference to the Draft NBHCP: vernal pool fairy shrimp (p. 11-34); vernal pool
tadpole shrimp (p. 11-35); midvalley fairy shrimp (p. 11-36); Boggs Lake hedge-hyssop (p. 1139); Sacramento Orcutt grass (p. II- 40); slender Orcutt grass (p. 11-41); Colusa grass (p. II-41)
or legenere (p. II-42)]. Thus, we believe the NBHCP includes substantial protections for
vernal pool resources that may be but have not to date been identified in the Natomas Basin.

Response to Comment 03-33
See above Responses to Comments 03-13 and 03-15.

Response to Comment 03-34
Section VI.E.2 of the NBHCP provides guidance for biological monitoring of both the
individual Covered Species and the habitat types within the Mitigation Lands. With regard
to the final form of the monitoring program, the NBHCP requires that a detailed Biological
Effectiveness Monitoring Program be prepared within 2 years of issuance of ITPs. Section
SACI1617951031080002(LETTERS.DOC)
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VI.E.3 provides guidance for the preparation of the overall monitoring program as well as
the monitoring programs required in each Site Specific Management Plan that will address
monitoring requirement for an individual reserve. Through the adaptive management
provisions of the NBHCP, adjustment to reserve management, including monitoring
programs, may be made as new scientific information becomes available.

Response to Comment 03-35
The commentor suggests that the adaptive management section should include future
research on biological issues because our knowledge in the field is rapidly expanding. We
concur, and the NBHCP currently does include new scientific information (regarding
species, restoration biology, ecosystem functioning) in the adaptive management and
changed circumstance section (Section VI.K.2.b "Availability of New Scientific
Information").

Response to Comment 03-36
The commentor requests that the changed circumstance section include climate changes,
changes in connectivity, sale of water rights outside the Basin, and other issues. The NBHCP
changed circumstances section addresses climate changes (including drought, flood, and
fire) and changes in water availability (Section VI.K). In addition, the NBHCP addresses
connectivity in Section IV.C.3. Also see Master Response 2 (Connectivity).
Regarding changes in agricultural practices outside the reserve system, the NBHCP covers
these types of circumstances in the adaptive management portion of the NBHCP on page
VI-22 which states that modifications to the NBHCP through the adaptive management
process may be needed for several reasons; among these are "significant land use changes
outside of the reserve system," as further explained in Responses to Comments 03-13 and
03-15. The NBHCP also includes monitoring related to connectivity in Chapter IV
(pp. IV-7 to 9).

Response to Comment 03-37
The NBHCP states that the its effectiveness is based on Planned Development of
17,500 acres because the impact assessment and mitigation program included in the NBHCP
is based on a specific footprint and amount of development. The City and Sacramento
County recently convened a joint Vision planning process after the Draft EIR/EIS was
released that may evaluate the potential for expanded development in the Basin. However,
this is a very preliminary planning process. Any new development resulting from this
process has not been determined and would be required to undertake a new analysis of
impacts and development of mitigation measures. Please see Master Response 3(Joint
Vision) and Master Response 4 (Cumulative Impacts). In response to the commentor's
summary of concerns regarding rural development, see Responses to Comments 03-13.
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Letter 04-Swainson's Hawk Technical Advisory Committee
Response to Comment 04-1
The comment states that the Swainson's Hawk Technical Advisory Committee (TAC)
supports the concept of regional resource planning in the Natomas Basin. Comment noted.

Response to Comment 04-2
The comment states that the Swainson's Hawk TAC supports the TNBC's efforts. Comment
noted.

Response to Comment 04-3
The comment states that the remainder of the comments in comment letter 04 do not
attempt to quantify the loss of nest trees as a result of implementing the NBHCP, but that
the loss of nest trees is a "significant immediate threat" because trees planted at restoration
sites will not reach maturity prior to loss of nest trees at Fisherman's Lake, Sacramento
International Airport, and along the Sacramento River as a result of Planned Development.
The EIR/EIS specifically analyzed and identified nest trees that could be removed because
of development and found that there would be a less-than-significant impact. A total of 7
nest sites was identified as potentially affected by Planned Development (5 of these trees are
within the City of Sacramento and 2 are at Metro Air Park). In 2002, the 2 nest trees in and
immediately adjacent to Metro Air Park were removed. Of the remaining 5 territories
located in the City of Sacramento, 2 are in the right-of-way of Interstate 5 and would not be
removed because of Planned Development. The remaining 3 territories in the City of
Sacramento could be removed. None of the nest sites along Fisherman's Lake would be
directly affected by development. The remaining nest sites in the Natomas Basin and along
the Sacramento River are not located within any of the Permit Areas.
As discussed below, the NBHCP acknowledges that nest sites could be affected by Planned
Development. In addition, the NBHCP provides mitigation measures that focus on a tree
planting program to provide additional nesting for Swainson's hawks. Surveys for
Swainson's hawk territories in the Natomas Basin have been conducted for TNBC annually
since 1999. These surveys have identified a total of 70 territories in the Natomas Basin and
along the Sacramento River. Only some of the territories are active each year. For example,
in 2002, of the 70 territories, 43 were active (i.e., had at least onp adult present on the nesting
territory), leaving 27 unoccupied territories in that year (Estep, 2002). Similarly, in 2001, only
46 territories were occupied (Estep, 2002). No more than 5 nest trees would be removed
because of Planned Development under the NBHCP and, given that only a portion of the
known territories are occupied in a year, there may be alternate nest sites to support
breeding Swainson's hawks displaced from these 5 territories. Over the longer term, trees
planted as part of the Operating Conservation Program of the NBHCP would provide
additional nesting opportunities. Based on this information, the potential loss of nest trees
attributable to Planned Development covered by the NBHCP is not expected to result in
significant impacts on the Swainson's hawk.

Further, the NBHCP includes a tree planting program to provide additional nesting
opportunities as the trees mature. In 2001, 200 trees were planted on the Betts-Kismat-Silva
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tract of the reserve system. In 2002 and 2003, an additional 60 trees were planted at Bennett
South and 83 trees at Betts-Kismat-Silva, respectively. Species planted that could be used for
nesting by the Swainson's hawk are valley oak and western sycamore. In the Central Valley,
nest trees averaged 57.7 feet tall with a standard deviation of 9.8 feet (Estep, 1989). Valley
oaks can grow about 3 feet per year (Redwood Barn Nursery, Davis California) and could
reach 48 feet (the lower end of the range of tree heights found to be used) in about 16 years.
Sycamores grow at a faster rate of 6 to 10 feet per year (Empire National Nursery

http://www.cdr.com/nurseLy ) and could achieve this height in 5 to 8 years. Tree planted in
2001 could reach a suitable size to support nesting as early as 2006. Over the longer term,
trees planted as part of the Operating Conservation Program of the NBHCP would provide
additional nesting opportunities. Based on this information, the potential short-term loss of
nest trees because of Planned Development is not expected to result in significant impacts to
the Swainson's hawk. See Section V.A.5.b. of the NBHCP for measures relevant to tree
planting.
The comment states that loss of foraging habitat constitutes a long-term threat to the species
and that remaining comments in the comment letter focus on foraging habitat. See
Responses to Comments 04-7 through 04-23, the Addendum to the Biological Resources
Technical Memorandum (Appendix K of the Final NBHCP), and Master Response 5
(Swainson's Hawk Foraging Habitat).

Response to Comment 04-4
Comment noted. The commentor identifies generic steps that may be followed in
developing a plan to preserve a species in an area over a long time period.

Response to Comment 04-5
The NBHCP uses the most recent information available on the location of Swainson's hawk
nest sites and identifies territories with the greatest potential to be adversely affected by
activities covered under the NBHCP. The USFWS believes that take may occur, therefore the
NBHCP and EIR/EIS describe the potential consequences of Planned Development on
Swainson's hawks. In Section 3.4.2.1, the EIR/EIS identifies territories in the Natomas Basin
and along the Sacramento River that could be affected by Planned Development. In Section
4.4.5.2.11, the EIR/EIS specifically identifies territories that could be lost or abandoned
because of Planned Development in the immediate vicinity of the nest tree and/or removal
of the nest tree. Changes in foraging habitat from Planned Development and management
of the Mitigation Lands are also quantified and described. As described in the EIR/EIS,
changes in foraging habitat under the NBHCP are not expected to reduce the number of
Swainson's hawks territories and, therefore, are not expected to result in significant impacts
to the Swainson's hawk.

Response to Comment 04-6
The commentor states that the NBHCP and EIR/EIS do not adequately assess the effects of
the implementation of the NBHCP on the Swainson's hawk and inaccurately characterize
the long-term extent of habitat loss and protection. Contrary to the commentor's assertion,
the NBHCP and the EIR/EIS adequately assess and describe the effects of the NBHCP on
the Swainson's hawk. With respect to foraging habitat, the NBHCP quantifies the acreage
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change in potential foraging habitat for Swainson's hawks as a result of Planned
Development (and other Covered Activities) and with implementation of the NBHCP (see
Tables 4-12 and 4-13 in the EIR/EIS). The NBHCP also analyses changes in foraging habitat
in the vicinity of known nest sites. As described in the Draft EIR/EIS, changes in potential
foraging habitat under the NBHCP are not expected to reduce the number of Swainson's
hawk territories and, therefore, are not expected to result in significant impacts to the
Swainson's hawk.
To further clarify this conclusion, an Addendum to the Biological Resources Technical
Memorandum (Appendix K of the Final NBHCP) provides additional information on the
potential effects of the NBHCP on Swainson's hawk, from changes in foraging habitat
through consideration of the value of foraging habitat and the temporal availability of
foraging opportunities. The Addendum clarifies the findings of the previous analysis
(Appendix H of the Draft NBHCP) that the NBHCP is expected to maintain foraging
opportunities similar to existing conditions; therefore, adverse effects to the Swainson's
hawk population are not anticipated.
The commentor notes that Goal Number 1 of the NBHCP is to provide habitat for existing
and new viable populations of Covered Species. The objective of this goal is to provide
habitat to contribute to the maintenance of viable populations for species that currently exist
in the Basin or that become established in the future. The goal does not mean that current
population levels should be maintained. The NBHCP is consistent with this goal in that it
includes creation and long-term management of habitat for the Swainson's hawk, a species
that currently occurs in the Basin.

Response to Comment 04-7
The commentor states that the NBHCP did not address how loss of foraging habitat could
affect the nesting population and if take of Swainson's hawk would occur. The NBHCP and
EIR/EIS do analyze potential effects. The Biological Resources Technical Memo (Appendix
H of the Draft NBHCP) and EIR/EIS quantify changes in potential foraging habitat in the
Natomas Basin with implementation of the NBHCP and analyze the potential effect of
changes in foraging habitat on the Swainson's hawk population. The Biological Resources
Technical Memo notes that "Urban development could reduce the amount of foraging
habitat available in the Natomas Basin as a whole. However, few territories likely would be
abandoned as a result of the projected reduction." The Tech Memo concludes that "the
reduction in foraging habitat is not expected to result in the loss of territories associated
with nest trees located outside of the areas proposed for development" because loss of
potential foraging habitat would primarily occur away from nest sites, maintenance of
foraging habitat in the Swainson's Hawk Zone would be a focus of the NBHCP, and upland
reserves would be managed to provide better-quality foraging habitat than is provided in
the agricultural fields.
The NBHCP analyzes changes in the amount of habitat within 1 mile of known territories
and addresses specific territories located in areas of Planned Development that could be
affected by reductions in foraging habitat. The NBHCP evaluates and mitigates impacts
attributable to the Covered Activities as required under a Section 10(a)(1)(b) permit. The
EIR/EIS acknowledges the potential for a short-term loss of several Swainson's hawk
territories but, as explained in Response to Comment 04-3, available information indicates
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that sufficient unoccupied territories would be available to accommodate nesting pairs
displaced from the 5 nest trees potentially directly impacted by Planned Development.
Nevertheless, the EIR/EIS identifies this short-term loss as a potentially significant impact
to the species (Section 4.4.2.11). The NBHCP includes planting trees as a means for
developing territories in the future. Over the long term, this measure is expected to offset
the potential short-term decline in territories. Furthermore, as described in the EIR/EIS,
changes in foraging habitat under the NBHCP are not expected to reduce the number of
Swainson's hawks territories and therefore are not expected to significantly impact the
Swainson's hawk.

The Addendum to the Biological Resources Technical Memorandum provides additional
support for this conclusion (Appendix K of the Final NBHCP). The Addendum shows that
implementation of the NBHCP is expected to maintain foraging opportunities similar to
existing conditions, and therefore adverse effects to the Swainson's hawk population are not
anticipated. As a result, a finding of "less than significant" is appropriate.

Response to Comment 04-8
The comment states that the commentor concurs with the methodology for quantifying land
in the Natomas Basin between 1993 and 2000. The commentor, however, applies an alternate
classification system for suitable habitat for the Swainson's hawk and an alternate method
for calculating the percentage change in foraging habitat availability. Based on the alternate
classification system and calculation approach, the commentor disputes the findings of the
EIR/EIS that there would be a 32 percent loss of cover types that could be used by
Swainson's hawks for foraging. The commentor's specific concerns are identified in
Comments 04-9 through 04-13. The following responses to these specific comments (04-9
through 04-13) address the comments related to this introduction. See responses to these
comments, below.
The commentor also disagrees with the conclusion that land management practices on
Mitigation Lands would compensate the loss of foraging habitat. Much of the potential
foraging habitat that would be affected by Planned Development consists of row and field
crops that predominantly provide foraging habitat in late summer and early fall during
harvest. Earlier in the summer, prey in row and field crops are largely inaccessible because
of dense vegetation cover (Estep,19S9). Mitigation Lands would be managed to provide
consistently accessible prey for the Swainson's hawk throughout the hawk's residency
period (April through September) and most importantly during the nesting season. The
Addendum to the Biological Resources Technical Memo provides additional discussion on
the foraging habitat value of the reserve system relative to the value of habitat that would be
impacted by development (Appendix K of the NBHCP).

Response to Comment 04-9
The commentor suggests that presenting the change in foraging habitat as a percentage of
the entire Basin is misleading and applies only to cumulative effects in the Basin. As
explained in Master Response 4 (Cumulative Impacts), Planned Development comprises the
cumulative condition for the Basin and, therefore, presenting the change relative to the
Basin as a whole is appropriate. In addition, the absolute change in acreage is not affected
by the base used to calculate the percentage. The change in foraging habitat acreage is the
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same regardless of whether the percentage change is calculated using the Basin as a whole
or only the areas where Planned Development would occur, as suggested by the
commentor.
It is important to note that foraging habitat within the entire Basin contributes to supporting
Swainson's hawks, not just foraging habitat in the area in which Planned Development is
occurring. The total amount of foraging habitat in the Basin, whether it is in the Mitigation
Lands or in agricultural areas, will continue to contribute to maintaining hawks in the Basin.
To understand the potential for impacts, it is therefore appropriate from a biological
perspective to evaluate the effects of the NBHCP in the context of the Basin as a whole.

Response to Comment 04-10
The increased quality of foraging habitat on the Mitigation Lands is an important
component in evaluating the effectiveness of the NBHCP. The Operating Conservation
Program for the NBHCP includes numerous measures to avoid, minimize, and mitigate the
impact of take of Covered Species other than acquisition and management of Mitigation
Lands. With respect to the Swainson's hawk, these include measures to avoid impacts to
nesting birds and existing territories, implementation of a tree planting program,
designation of the portion of the Swainson's Hawk Zone in Sutter County as open
space/agriculture, and monitoring land use changes in the Swainson's Hawk Zone. In
evaluating the effectiveness of the NBHCP's Operating Conservation Program, all aspects of
the plan need to be considered collectively. Master Response 1(Mitigation Ratio) provides
additional information on the biological and economic justification for the 0.5:1 mitigation
ratio in the context of the full suite of conservation measures included in the NBHCP.
The NBHCP does not assume nor does it require that foraging habitat for Swainson's hawk
be created from rice. The analysis in the EIR/EIS (Section 4.4.5.2.11) evaluated providing
foraging habitat through preservation and enhancement of existing habitat as well as
creation from non-habitat. If existing rice fields are not suitable for conversion to upland,
this would not be pursued in creation and management. Currently, 368 acres of alfalfa are
produced in the Basin (see Table 4-12), indicating that it is possible in some locations to
produce alfalfa. Also, TNBC has successfully converted a rice field to a native grassland on
the Bennett South tract, indicating that it is possible to convert rice to more suitable habitat
for Swainson's hawk foraging.

The NBHCP also does not require TNBC to provide alfalfa as upland habitat for the
Swainson's hawk. Thus, if a particular property intended for upland habitat is not suitable
for alfalfa, TNBC has the flexibility to use a more effective crop type or grassland
composition. TNBC has been working with members of the Swainson's Hawk TAC and
representatives from the University of California, Davis Agricultural Extension program to
identify the most effective plant species composition and management practices for
providing upland foraging habitat for the Swainson's hawk.
Lastly, the comment questions the likelihood of optimal placement of foraging habitat in
reserves for the Swainson's hawk. To date, TNBC has been successful in acquiring lands
near known nest sites (e.g., the Sousa, Cummings, and Alleghany 50 tracts). Several of the
lands acquired to fulfill requirements for rice and managed marsh also are close to known
nest sites (e.g., Bennett South, Frazer North). The Sousa, Cummings, and Alleghany 50 tracts
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encompass about 160 acres and currently support non-rice crops that provide low- or
moderate-value foraging habitat for the Swainson's hawk. These lands will be converted to
high-value foraging habitat.

Response to Comment 04-11
The commentors state that they and the CDFG consider foraging habitat within I mile of
nest sites to be "vital" to the maintenance of the territory, not "more important" as
characterized in the Draft EIR/EIS. The Staff Report Regarding Mitigation for Impacts to
Swainson's hawks (Buteo swainsoni) in the Central Valley of California does not characterize
foraging habitat within 1 mile of a nest site as "vital."
The comment then states that nesting hawks would not be able to achieve reproductive
success if they had to rely solely on foraging habitat within 1 mile of the nest. The Draft
EIR/ EIS considered foraging habitat within 1 mile of a nest as more important for
maintaining the nest site than foraging habitat at greater distances based on CDFG's Staff
Report. In the Staff Report, CDFG recommends a higher mitigation ratio for impacts to
foraging habitat within 1 mile of a nest site than for impacts to foraging habitat farther than
I mile from a nest site, suggesting that the CDFG considers foraging habitat close to the nest
site "more important" than habitat farther away. As noted above, the Staff Report does not
characterize foraging habitat within I mile of a nest site as "vital." The EIR/EIS does not
consider foraging habitat farther than 1 mile from a nest site to be unimportant for the
Swainson's hawk. As presented in Section 4.4.5.2.11, the EIR/EIS considers changes in
foraging habitat in the Natomas Basin as a whole and also within 1 mile of known nest sites.
'Fable 4-12 of the EIR/EIS presents the change in acreage of potential foraging habitat in the
Natomas Basin and Table 4-13 present the change in acreage of potential foraging habitat
within 1 mile of nest sites. The effects of changes in potential foraging at both of these scales
are discussed in Section 4.4.5.2.11. The impact evaluation was not based solely on changes in
potential foraging habitat within 1 mile of nest sites.

Response to Comment 04-12
The EIR/EIS addresses the impacts of Planned Development on foraging habitat in the
immediate vicinity of Swainson's hawk territories in two ways. First, the EIR/EIS addresses
the impact of urban development on specific existing territories (See Section 4.4.5.2.11). As
described in the Draft EIR/EIS, nine territories were identified within Planned Development
areas. At the time of analysis, however, nest trees at two of the territories had been removed,
and these territories were not further considered in the analysis. Impacts to the remaining
seven territories were individually evaluated. The analysis considered two scenarios:
(1) removal of the nest tree and (2) retention of the nest tree. If the tree was removed, the
territory would be lost. The analysis also addressed the potential effect of loss of foraging
habitat in the vicinity of the nest tree if the nest tree was not removed by Planned
Development. As explained in the Draft EIR/EIS, three territories would be surrounded by
development and could be abandoned because of loss of foraging habitat. (The nest tree at
one of these territories was removed in 2002). The remaining four territories are located
close to (within about one-quarter mile of) potential foraging habitat that would not be
affected by Authorized Development and therefore are likely to remain viable if the nest
trees are retained. It is important to note that the nest tree of one of these territories was
removed in 2002.
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Second, the Draft EIR/EIS quantified changes in the amount of foraging habitat that
collectively occurs within 1 mile of known nests (Section 4.4.5.2.11) and discussed the
potential effects of changes in foraging habitat on the Swainson's hawk population in the
Basin. The EIR/EIS concludes that the loss of potential foraging habitat because of Planned
Development was not expected to result in the loss of territories associated with trees
outside of the Planned Development areas. To provide additional clarification of the
analysis, an Addendum to the Biological Resources Technical Memorandum was prepared
(Appendix K of the Final NBHCP). The clarification of the analysis in the Addendum
supports this conclusion. This Addendum provides additional information on the potential
effects of the NBHCP on the Swainson's hawk from changes in foraging habitat through
consideration of the value of foraging habitat and the temporal availability of foraging
opportunities. The Addendum shows that the NBHCP is expected to maintain foraging
opportunities similar to existing conditions and, therefore, adverse effects to the Swainson's
hawk population are not anticipated.

An increase in human activity near nest trees could result in the abandonment of territories
located in the area of Planned Development. The EIR/EIS identifies territories within the
Planned Development area that could be abandoned as a result of removal of the nest tree
or immediately adjacent new development and the resultant loss of foraging habitat.
Abandonment because of increased human activity constitutes another potential causative
agent that could cause territory abandonment but would not increase the impact beyond
that identified in the Draft EIR/EIS.

Response to Comment 04-13
The EIR/EIS does not state that upland areas associated with restored marsh would be
equivalent to cultivated areas. The EIR/EIS describes (see Section 4.4.5.2.11) that, in addition
to the specific acreage of upland habitat to be managed for the Swainson's hawk, managed
marsh will include upland portions that also will provide foraging opportunities for the
Swainson's hawk. These areas would be in addition to the 2,187 acres of upland habitat
included in the Mitigation Lands.
The Addendum to the Biological Resources Technical Memorandum (Appendix K of the
Final NBHCP) provides clarification of information on the quality of habitat that would be:
(1) affected by Planned Development and (2) expected in the habitat reserves. Habitat
quality is expressed by classifying habitat as high, moderate, or low value based on Estep
and Teresa's (1992) habitat classification system and by describing and quantifying the
temporal aspects of prey availability in various crop and cover types. The Addendum
shows that most of the habitat that would be affected would consist of moderate-quality
habitat that provides habitat predominantly during harvest activities late in the summer and
early fall after the young have fledged. In contrast, habitat on the reserves would be
managed to provide high-value habitat that provides consistently accessible prey
throughout the hawk's residency period. These differences in value are described and
quantified in Addendum and the effects on the population of Swainson's hawks evaluated
(see Appendix K of the Final NBHCP).

The commentor states that large contiguous fields of hay, grain, and row crops provide the
highest foraging value because of the large prey populations and the increase in prey
availability during farming operations. The commentor further states that grasslands do not
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support such abundant prey and that grasslands are not subject to farming activities that
enhance prey availability. Based on Estep (1989) the abundance of prey in hay, grain, and
row crops can vary dramatically. Estep (1989) found a high relative abundance of prey in
tomatoes and beets but low relative abundance in corn, sunflower, and wheat. Thus, it is not
appropriate to consider the hay, grain, and row crops that would be affected by Planned
Development as universally supporting large prey populations.
The commentor also states that grassland does not support prey populations as abundant as
in agricultural fields. In response, Estep (1989) found moderate and high prey abundance in
uncultivated cover types. Edge habitat had high prey abundance and fallow fields and
dryland pasture had moderate prey abundance. Estep (1989) stated "Dryland pasture most
resembles the physical characteristics of historic grassland foraging habitat in the Central
Valley." Also, with respect to current habitat conditions in the Central Valley, Estep (1989)
states, "It should be noted that since virtually no native foraging habitat remains in the
Central Valley, none can be considered optimal. We can determine suitable and preferred
habitats among the existing resources, but optimal Swainson's Hawk habitat no longer
exists in the Central Valley." Based on this assessment, creating native grassland conditions
would improve foraging habitat conditions for Swainson's hawks although the NBHCP
does not require that upland habitat consist of grassland.
TNBC can use agricultural crops as upland habitat and is currently working with the
University of California Agricultural Extension Program to identify crop types that produce
abundant and accessible prey similar to alfalfa. Where grassland is used for upland habitat,
TNBC can implement practices to increase the abundance and accessibility of prey.
The commentor states that the Swainson's hawk require large, contiguous tracts of
agricultural lands and that the foraging habitat in the Mitigation Lands will be less
energetically practical for hawks to find and use. The commentor then states that the
reproductive success of hawks is based on the availability of large, continuous tracts of
suitable habitat adjacent to nest sites, suggesting that the habitat reserves will not provide
appropriate foraging opportunities for the Swainson's hawk. Mitigation Lands are expected
to provide appropriate Swainson's hawk foraging opportunities for several reasons. First,
the habitat reserves will be stable in location. Even if foraging habitat on the reserves occurs
in "small patches," hawks will not need to expend substantial energy in finding the habitat
because over time it will always be in the same place. This situation contrasts with the
current condition where foraging opportunities are constantly changing spatially and
temporally in response to changing cropping patterns and agricultural practices. Second,
each reserve will be at least 400 acres in size. While upland habitat within some reserves
(e.g., a managed marsh reserve area) will be smaller in size, the entire unit where hawks
could find foraging opportunities will not be small. Third, there is evidence to suggest that
hawks can find and do forage in small areas surrounded by cover types unsuitable for
foraging. Janes (1987) reports that Swainson's hawks "are often able to successfully occupy
wheat country by foraging in small areas of uncultivated land between fields. These narrow
strips of land often harbor abundant prey." Similarly, Bechard (1982) finds that male
Swainson's hawks concentrated foraging in pastures and "eyebrows" in late June and early
July before pea and wheat crops offered foraging opportunities during harvest. "Eyebrows"
is a local term for narrow patches of unplowed land. These observations indicate that
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Swainson's hawks are adept at finding and using small areas of foraging habitat surrounded
by habitats unsuitable for foraging.
In addition, large contiguous areas of agricultural fields will remain available. Outside of
the area of Planned Development, there are about 13,000 acres of potential foraging habitat
in the Natomas Basin. Yolo County on the west side of the Sacramento River is within
foraging range for Swainson's hawk nesting along the Sacramento River (Babcock, 1995)
and contains a large number of agricultural lands. Yolo County supports more than 200,000
acres of non-rice agricultural crops with about 40,000 acres of alfalfa (California Agricultural
Commissioners, 2003). While only a portion of this habitat would be within the foraging
distance of hawks nesting on the Sacramento River, lands in Yolo County nonetheless can
contribute to the foraging habitat base for the Swainson's hawk population in the Natomas
Basin.

Response to Comment 04-14
The EIR/EIS presents a similar analysis in Section 4.4.5.2.11, showing the change in acreage
of foraging habitat in each of the jurisdictions. The quantitative analysis in the EIR/EIS
begins with a summary of the expected loss of habitat associated with Planned
Development (see Table 4-12). The document then discusses the overall net effect for the
Basin as a whole. The EIR/EIS also discusses effects to Swainson's hawks under
independent implementation in Section 4.4.11.2.11.
The commentor calculated "net loss of foraging habitat" by dividing the number of acres of
habitat that will be lost by the combined acreage that will be developed and preserved. This
calculation does not provide a "net loss" in acreage but rather is an alternate approach to
calculating the percentage change. Presenting the change in acreage in this context does not
alter how much habitat would be affected by Planned Development or provided after
development. The approach in the comment does not accurately reflect the expected future
conditions in the Basin because it does not consider foraging habitat that is expected to
remain in the undeveloped portion of the Basin. As described in Response to Comment 049, it is more appropriate biologically to consider all of the potential foraging habitat in the
Natomas Basin in evaluating impacts to Swainson's hawks because hawks are using and
responding to all of the habitat in the Basin, not just that within the Planned Development
areas.

Response to Comment 04-15
The commentor states that approximately 6,000 acres of "good quality foraging habitat" are
located within the City's Permit Area whereas the EIR/EIS states that approximately
6,925 acres of foraging habitat are located within the City's Permit Area (Table 4-12, p. 4-69
of the Draft EIR/EIS). The commentor does not define "good quality" foraging habitat. The
quality of foraging habitat was clarified in the Addendum to the Biological Resources
Technical Memorandum (Appendix K of the Final NBHCP). Based on habitat value
classifications presented in Estep and Teresa (1992), the acreage of high-, moderate-, and
low-value habitat in the Natomas Basin was determined from the Habitat and Land Use
Assessment Database. In the City of Sacramento, 675 acres of high-value habitat and 5,111
acres of moderate-value habitat were identified.
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The comment makes the assumption that the upland component of the managed marsh is
counted toward the requirement to provide 25 percent of the Mitigation Lands as upland
habitat. This interpretation, however, is not accurate. Under the NBHCP, 25 percent of the
Mitigation Lands will be designated as upland for upland associated species. The upland
component of the managed marsh will provide additional foraging opportunities that
exceed those provided by the designated upland reserves. Accordingly, the comment
incorrectly subtracted the acreage of upland in the managed marsh from the upland reserve
total. Regarding the commentor's approach to calculating the percentage change in foraging
habitat, see Response to Comment 04-14.
The Draft EIR/EIS presents an analysis of the potential impact to Swainson's hawks under
independent implementation of the NBHCP (Section 4.4.11.2.11). It is important to note that
if only the City of Sacramento implemented the NBHCP, the proportion of the habitats in
the reserve system could be adjusted, if necessary, to better reflect the habitats impacted
(Section K.2.i).

Response to Comment 04-16
The comment states that approximately 2,800 acres of "good quality foraging habitat" are
located within Sutter County's Permit Area. The commentor does not define "good quality"
foraging habitat, and the basis for the statement that there are 2,800 acres of good quality
habitat in Sutter County is unclear. In the EIR/EIS and NBHCP, alfalfa, grassland, idle, nonrice crops, pasture, and ruderal areas are considered to provide potential foraging for the
Swainson's hawk. Based on acreages presented in Table 4-1 of the Biological Resources
Technical Memorandum (Appendix H of the NBHCP), the Sutter County portion of the
Natomas Basin supports about 3,961 acres of potential foraging habitat.
The comment makes the assumption that all of the foraging habitat in the Sutter County
portion of the Natomas Basin will be impacted by 7,467 acres of Planned Development. This
interpretation, however, is not accurate. The Sutter County portion of the Natomas Basin is
about 16,881 acres. Of this acreage, 7,467 acres of Planned Development would occur within
the Industrial/ Commercial Reserve. The Draft EIR/EIS determined that 1,860 acres of
potential foraging habitat could be impacted by Planned Development in Sutter County.
The assumption in the comment that all 2,800 acres of potential foraging habitat would be
lost overestimates the potential impact.

As described in response to Comment 04-15, the assumption that "approximately
25 percent of upland habitat will be grassland/ woodland associated with the restored
marsh" is not accurate. In addition, the approach in the comment to calculating the
percentage change in foraging habitat does not include habitat conditions in the entire Basin
(see Response to Comment 04-14). It is important to note that if only Sutter County
implemented the NBHCP, the proportion of the habitats in the Mitigation Lands could be
adjusted if necessary to better reflect the habitats impacted (Section K.2.i).

Response to Comment 04-17
The commentor states that approximately 550 acres of "good quality foraging habitat" are
located within the MAP area whereas the EIR/EIS identifies that approximately 403 acres of
foraging habitat are in the MAP areas (Table 4-12, p. 4-69 of the Draft EIR/EIS). The
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commentor does not define "good quality" foraging habitat, and the origin of the number
550 acres is unclear particularly because the EIR/EIS uses a more liberal definition of
potential foraging habitat.
The quality of foraging habitat was investigated in more detail in the Addendum to the
Biological Resources Technical Memorandum (Appendix K of the Final NBHCP). Based on
habitat value classifications presented in Estep and Teresa (1992), the acreage of high-,
moderate-, and low-value habitat in the Natomas Basin was determined from the Habitat
and Land Use Assessment Database. In Metro Air Park, 50 acres of high-value habitat and
314 acres of moderate-value habitat were identified.
In regard to the commentor's assumption that "approximately 25 percent of upland habitat
will be grassland/ woodland associated with the restored marsh," see Response to
Comment 04-15.
The EIR/EIS presents an analysis of the potential impact to the Swainson's hawk under
independent implementation of the NBHCP (Section 4.4.11.2.11). In regard to the
commentor's approach to calculating the percentage change in foraging habitat, see
Response to Comment 04-14.

Response to Comment 04-18
As described in Responses to Comments 04-15, 04-16, and 04-17, the specific acreages cited
are not accurate. Assuming that all areas of alfalfa, grassland, pasture, idle, ruderal, and
non-rice crops provide potential foraging habitat for the Swainson's hawk, the EIR/EIS
identifies a total impact of 9,188 acres, 162 acres less than suggested in the comment. The
primary difference appears to be that the comment considers all foraging habitat in Sutter
County to be affected rather than only habitat in the Industrial/Commercial Reserve. As a
result, the potential impact is overestimated in the comment.
The Addendum to the Technical Memo provides further clarification on the quality of
foraging habitat that would be affected by Planned Development (Appendix K of the Final
NBHCP). The Addendum shows that most of the habitat affected by Planned Development
would be moderate-value habitat (7,299 acres) followed by low-value habitat (1,156 acres).
Only 733 acres of high-value habitat are projected to be affected.
The commentor calculates that implementation of the NBHCP would result in an 82 percent
decline in the amount of foraging habitat in the Natomas Basin. This number is
overestimated for the reasons presented in this response and in Responses to Comments
04-15 through 04-17. The commentor's percentage calculations are also overestimated.
Although it is true that Planned Development would eliminate foraging habitat, it is not
correct to state that that the percentage decline should be calculated based on the area of
Planned Development plus the Mitigation Lands. Considering only the areas of Planned
Development in determining the effect of the NBHCP is not biologically meaningful.
Swainson's hawks nesting in and adjacent to the Natomas Basin can use all of the potential
foraging habitat in the Basin, not just those portions in the area of Planned Development. To
determine the response of the Swainson's hawk population in the Basin to changes in
foraging habitat, it is necessary to consider the context within which the changes are
occurring. In this case, the context includes foraging habitat that is available outside of the
area of Planned Development both in the Natomas Basin and outside of the Basin (e.g., Yolo
SAC/161795/031060002(LETTERSDOC)
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County). While the NBHCP does not provide guarantees that foraging opportunities will
remain in these areas, there is currently no basis for assuming conversion of these lands to
non-agricultural uses [see Master Response 4 (Cumulative Impacts)]. Further, if future
development occurs, the impacts of this development will need to be addressed through
appropriate environmental review, and impacts will need to be evaluated given
implementation of the NBHCP.

The comment calculates that Planned Development would reduce the amount of foraging
habitat in the Natomas Basin by 45 percent. Similarly, the EIR/EIS shows that Planned
Development (without consideration of the habitat in the reserves) would reduce potential
foraging habitat by about 42 percent. The comment states that this level of habitat reduction
would be expected to result in a decline in the nesting population. The proposed action
being evaluated is the implementation of the NBHCP, including its Operating Conservation
Strategy-see Appendix C of the Draft EIR/EIS for a summary of a Covered Activity in the
NBFICP for which the Applicants are seeking ITPs. Therefore, whether the nesting
population would decline because of habitat loss from Planned Development is not the
project under consideration. It is important to note, however, that the analysis should
address both habitat loss from Planned Development and habitat provided on the Mitigation
Lands. Without considering the habitat provided by the Mitigation Lands, the commentor
understates the amount of potential foraging habitat that would be in the Basin in the future
and, therefore, overestimates the potential effect to foraging habitat and the Swainson's
hawk population that would result from implementation of the NBHCP.
The comment states that the nesting population would decline by at least 25 percent but
does not explain the basis for this conclusion. For a decline in the nesting population of the
Swainson's hawk to occur as a result of a reduction in the acreage of foraging habitat, the
amount, distribution, and quality of foraging habitat needs to currently be a limiting factor
for the number of hawks nesting in the Basin and their reproductive success, or this would
need to become a limiting factor in the future with implementation of the NBHCP. If the
amount of foraging habitat available to hawks nesting in the Basin (considering foraging
habitat remaining in the Natomas Basin as well as foraging habitat available in Yolo
County) does not fall below the acreage required to support the nesting population, then no
change in the population would be expected. The comment assumes that foraging habitat is
currently limiting and that a decline in foraging habitat would be reflected in the size of the
nesting population.
Assuming that foraging habitat could be a limiting factor, the Addendum to the Technical
Memorandum (Appendix K of the Final NBHCP) further clarifies the value and temporal
availability of foraging habitat in the Natomas Basin, particularly with respect to foraging
habitat availability during the nesting season when it could influence the number of active
territories and reproductive success. This information indicates that most of the potential
foraging habitat consists of row and field crops that do not provide accessible prey until
August and September when these crops are harvested. Relatively little of the potential
foraging habitat provides foraging opportunities in April through July when the hawks are
nesting. Foraging habitat on the Mitigation Lands would be managed such that it would be
consistently accessible throughout the hawk's residency period. As described in the
Addendum, upland habitat provided in the Mitigation Lands is expected to offset the
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potential reduction in foraging habitat availability during the nesting season and, therefore,
no change in the nesting population is expected.

Response to Comment 04-19
The comment calculates the habitat conditions that would result in the Basin if development
occurred throughout the entire Basin and the 0.5:1 mitigation ratio component of the
NBHCP was applied. The comment assumes that any future development in the Natomas
Basin will be required to implement only a 0.5:1 mitigation ratio. If there is future
development in the Basin, the USFWS and CDFG will need to consider impacts to listed
species from the development given the baseline conditions at the time and ensure that
adequate mitigation provided. Given that the baseline condition will have changed because
of implementation of the NBHCP, a different mitigation ratio could be necessary. See
Response to Comment 112-2 for additional discussion of the applicability of the 0.5:1 ratio to
potential future developments. Also see Master Response 4 (Cumulative Impacts).
As described in the Master Response 1(Mitigation Ratio), the 0.5:1 mitigation ratio is one
component of the overall Operating Conservation Program of the NBHCP that avoids,
minimizes, and mitigates the impact of take of Covered Species. This project-specific
mitigation ratio was developed and is appropriate and adequate within the context of the
baseline conditions of the status and distribution of Covered Species and current land use
patterns. It is unreasonable to assume that the same mitigation strategy would be
appropriate for future projects, given the unique conditions that apply to separate habitat
conservation plans. The comment's conclusion that the hawk population would decline by
more than 50 percent is based on the assumptions that the entire Basin would be developed
and all future mitigation lands would be established at a 0.5:1 ratio. These assumptions are
speculative.

Response to Comment 04-20
This comment summarizes other comments previously made in comments 04-6 through
04-19. Responses to those comments address the summary conclusions of this comment.
See responses to Comments G1-8 through G1-19 and Master Response 1(Mitigation Ratio).
Also, the Draft EIR/EIS does not conclude that there would be no effect on Swainson's
Hawks. Rather, potential impacts are discussed throughout Section 4.4.5.2.11 of the Draft
EIR/EIS, and the summary of potential impacts (pp. 4-75 - 4-76) concludes that overall
impacts would be less than significant in consideration of the Operating Conservation
Program of the NBHCP.

Response to Comment 04-21
The EIR/EIS does not state that the NHCP would have no effect on the Swainson's hawk
(see Response to Comment G1-20 above). The EIR/EIS concludes that implementation of the
NBHCP is not expected to have a substantial long-term effect on the population and,
therefore, concludes that the effect on the Swainson's hawk would be less than significant.
The Addendum to the Technical Memo (Appendix K of the Final NBHCP) provides
clarification of this conclusion by showing that the NBHCP is expected to offset reduction in
foraging habitat availability during the nesting period resulting from Planned Development
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and that foraging habitat availability after the nesting season is not anticipated to be a
limiting factor.

The comment states that the NBHCP does not provide a management strategy that
adequately provides for the long-term sustainability of the Swainson's hawk in the Basin.
While the ESA requires that issuance of a take permit not jeopardize a species or interfere
with recovery, it does not require that an HCP on its own provide for the long-term
sustainability of a species. The legal obligation is to minimize and mitigate the impact of
take resulting from proposed activities to the maximum extent practicable, and the
Operating Conservation Program of the NBHCP has been developed in coordination with
the Wildlife Agencies to meet this obligation.
The EIR/EIS specifically identifies territories that could be abandoned as a result of
implementing the NBHCP (see the summary of impacts to Swainson's hawks on
pp. 4-75 and 4-76 of the Draft EIR/EIS). The NBHCP acknowledges that a short-term
reduction in occupied territories could occur (Section VII.D.2 of the Draft NBHCP) and
includes measures to offset this short-term reduction over the long term through creation of
new nesting trees. The target population was identified (Section 3.4 of the Draft EIR/EIS,
especially Figure 3-5), changes in habitat quantified (Table 4-12 of the Draft EIR/ EIS), and
the effects on the population analyzed (throughout Sections 4.4.5.2.11 and 4.4.11.2.11 of the
Draft EIR/EIS). The Operating Conservation Program of the NBHCP includes a long-term
management strategy for the reserve system (Chapter IV of the Draft NBHCP) including
monitoring and adaptive management programs that address the Swainson's hawk
(Section VLE and IV.F of the Draft NBHCP).

Response to Comment 04-22
As described in the Response to Comment 04-21, the ESA does not require that an applicant
provide for the long-term sustainability of a species. Section 10 of the ESA requires that a
permit applicant minimize and mitigate the impact of take of covered activities to the
maximum extent practicable, and issuance of the permit with the associated implementation
of the HCP must not jeopardize the species or interfere with recovery. As described in the
FIR/EIS and elaborated in the Addendum to the Technical Memorandum (Appendix K of
the Final NBHCP), upland habitat provided in the reserves would offset projected
reductions in foraging habitat during the nesting season: While the NBHCP would reduce
the amount of foraging habitat available after the nesting season, foraging opportunities do
not appear to be a ► imiting factor at this time because of the high abundance of prey that
becomes available during the relatively short harvest season.
With regard to habitat outside of the areas of Planned Development, there is no basis for
assuming that these lands would not remain as habitat. Future development of County
lands surrounding Sacramento International Airport would be guided by the adoption of a
new Airport Master Plan, and any future changes to the Airport Master Plan would need to
evaluate the impacts of that development on the Swainson's hawk and implement
appropriate mitigation in consideration of NBHCP. In Sutter County, maintenance of the
1-mile zone as agriculture would be ensured through a general plan amendment process.
See also Master Response 3(Joint Vision). Although new development outside the Permit
Areas is speculative, the Adaptive Management provisions of the NBHCP (Section VI.F)
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recognize that significant land use changes in this remainder area could require
modification to the NBHCP through the Adaptive Management process.
Response to Comment 04-23
Comment noted. See Response to Comment 04-21 above.

Response to Comment 04-24
The Addendum to the Technical Memorandum provides clarifying information on future
conditions for foraging habitat in the Basin with implementation of the 0.5:1 mitigation ratio
(Appendix K of the Final NBHCP), which shows that upland habitat provided in the
reserves would offset projected reductions in foraging habitat during the nesting season.
While the NBHCP would reduce the amount of foraging habitat available after the nesting
season, foraging opportunities are not a limiting factor at this time because of the high
abundance of prey that becomes available during the relatively short harvest season. This
analysis indicates that foraging habitat provided through the 0.5:1 mitigation ratio is
adequate to mitigate the loss of foraging habitat from Planned Development. Master
Response 1(Mitigation Ratio) provides additional background and rationale on the basis for
the 0.5:1 mitigation ratio.

Response to Comment 04-25
The Addendum to the Technical Memorandum (Appendix K of the Final NBHCP) and
Master Response 5(Swainson's Hawk Foraging Habitat) provide additional information on
future conditions for foraging habitat in the Basin with implementation of the 0.5:1
mitigation ratio and the habitat composition requirements specified in the NBHCP (i.e., 25
percent managed marsh, 50 percent rice, and 25 percent upland). This additional
information shows that upland habitat provided in the reserves would offset projected
reductions in foraging habitat during the nesting season. While the NBHCP would reduce
the amount of foraging habitat available after the nesting season, foraging opportunities do
not appear to be a limiting factor at this time because of the high abundance of prey that
becomes available during the relatively short harvest season. This clarification indicates that
foraging habitat provided through the 0.5:1 mitigation ratio with the specified habitat
composition is adequate to mitigate the loss of foraging habitat from Planned Development.
Response to Comment 04-26
The EIR/EIS addresses the eflects on existing territories in Sections 4.4.5.2.11 and 4.4.11.2.11,
both in terms of changes in foraging habitat at the Basin level and within 1 mile of a nest
tree. Levels of impact and take are estimated in these same sections. Additional information
on the effects of implementation of the NBHCP on foraging habitat and the Swainson's
hawk population is provided in the Addendum to the Technical Memorandum (Appendix
K of the Final NBHCP) in support of the conclusions in the EIR/EIS.

Response to Comment 04-27
The commentor's request to establish commitments from local jurisdictions and landowners
to retain suitable habitat within the Swainson's Hawk Zone in perpetuity is not feasible for
several reasons: (1) Sacramento County, the primary jurisdiction with land use authority in

SACI161795/031060002(LETTERS.DOC)

NATOMASBASIN HCP
FINAL EIPonS

181

LETTER 04-SWAINSONS HAWK TECHNICAL AOVISORY COMMITTEE

the Swainson's Hawk Zone, is not a participant in the NBHCP process, and there is no
mechanism to compel the County to participate; (2) the Applicants do not believe that such
a measure is necessary for mitigation; (3) such a measure would likely require the use of
eminent domain power in Sutter County, and adding this to the NBHCP would result in
a substantial increase in the Mitigation Fee (see Responses to Comments 01-42 through
01-60). In addition, Sutter County is taking a step to ensure that lands in the
Industrial/Commercial Reserve that are in the Swainson's Hawk Zone be redesignated as
Agriculture in the Sutter County General Plan. With regard to the commentor's statement
that lands in the Swainson's Hawk Zone should be in uplands, that is contrary to the
NBHCP's biological goals and objectives because the homogenous character of the Natomas
Basin generally precludes siting large blocks of land for specific habitat purposes.

Response to Comment 04-28
Upland habitat reserves are to be located in consideration of the Swainson's hawk's foraging
needs as described in Section IV.C.4 of the NBHCP. To the extent that lands west of I-5/S.R. 99
are important as foraging habitat for Swainson's hawks TNBC may seek to acquire lands in
this area. Most of the Mitigation Lands acquired to date are located west of I-5/S.R. 99. These
lands include Frazer North, Lucich North, Bennett North, Bennett South, Lucich South, Sills,
Sousa, Natomas Farms, Cummings, and Alleghany 50.

Response to Comment 04-29
The comment requests a minimum of 1,000 acres for reserves required under the NBHCP
but does not provide any scientific information to justify that suggestion. The basis for
reserve sizes is presented in Section IV.C.1.e of the Draft NBHCP.
The comment states that large agricultural tracts are required for maximum foraging
efficiency. For the reasons noted below, the Applicants believe, however, that large tracts of
agricultural lands that provide foraging opportunities intermittently in response to harvest
and irrigation practices could make foraging less efficient because birds would need to
search among the expanse of available habitat to find accessible prey. Where hawks nest in
close proximity to a crop like alfalfa, which provides consistently accessible prey because of
monthly harvest and irrigation, home ranges are smaller than in areas dominated by row
and field crops (Woodbridge, 1991, cited in England et al., 1997; Estep, 1989). These
observations suggest that maximum foraging efficiency would be achieved with crop/cover
types that provide consistently accessible prey in areas close to nest sites rather than in large
tracts of agricultural land.
Also, as described in response to Comment 04-13, there is reason to believe that hawks will
be able to consistently find and use upland habitat in the Mitigation Lands at the current
minimum size of 400 acres. There is no basis to support a larger minimum size as necessary
for reserves to be used by hawks.

The comment also suggests that a large reserve size is necessary to reduce human
disturbance. The Mitigation Lands are to be located at least 800 feet from existing urban
lands or lands that are designated for urban uses in an adopted general plan (Section
IV.C.2.a). This required setback will contribute to reducing human disturbance at nest sites
if hawks establish territories on reserve lands.
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Response to Comment 04-30
The Lead Agencies and the Applicants concur that Planned Development would result in
the loss of potential foraging habitat for the Swainson's hawk. As described in Responses to
Comments 04-6 through 04-23, however, the Operating Conservation Program of the
NBHCP would offset changes in foraging habitat availability during the nesting season with
creation and maintenance of foraging opportunities on the Mitigation Lands and would
compensate for potential abandonment of territories within the areas of Authorized
Development through the tree planting program. As a result, no substantial change in the
population of the Swainson's hawk is expected with implementation of the NBHCP.
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Letter I1-Chris Chaddock
Response to Comment I1-1
The commentor suggests that out-of-basin mitigation be provided east of Steelhead Creek in
response to actions by the Water Agencies. It should be noted that the conservation
measures relating to the acquisition of Mitigation Lands are conservation measures of the
Land Use Agencies, who would mitigate at a 0.5:1 ratio for Planned Development within
their Permit Areas. There are no land acquisition requirements in the proposed Water
Agency conservation measures. Area B was selected for potential out-of-basin mitigation
because it possesses similar characteristics to the Natomas Basin, and is thus assumed to be
capable of supporting viable populations of giant garter snakes, Swainson's hawks, or other
Covered Species. There probably are other lands that could serve a similar purpose,
including the area directly east of Steelhead Creek as the commentor suggests. The
Applicants wish to focus their efforts on lands within the Natomas Basin, however, and do
not propose to add any additional areas for potential out-of-basin mitigation.
Please note that an incorrect version of Figure 13 was included in the Draft NBHCP. There is
no significance of the dashed line showing the area within 1 mile of the Natomas Basin.
Figure 13 has been revised in the Final NBHCP.

Response to Comment 11-2
The operation of RD 1000 drains and pumping plants is not a Covered Activity evaluated in
the EIR/EIS. Ongoing activities by RD 1000 and others that are not subject to the Operating
Conservation Program of the NBHCP are considered part of the No Action Alternative. This
includes the application of aquatic herbicides by individual rice farmers, who under current
practices hold the water on their fields for two weeks prior to release.
With regard to TNBC, its general management strategies described in the NBHCP include
the use of herbicides to control undesirable aquatic vegetation (see Section IV.D.4 of the
Draft NBHCP). TNBC's management practices for herbicide use would not change relative
to ongoing management by private rice farmers as presented in Section 4.3.1.1 of the
FIR/EIS (see discussion of water quality impacts on p. 4-21 of the Draft EIR/EIS.) Relative
to the No Action Alternative, which is the baseline for environmental analysis, there would
be no impact associated with implementation of the NBHCP and related actions.
The water quality impacts of urban runoff were addressed in prior planning documents for
Authorized Development. The City concluded that Authorized Development within its
Permit Area would degrade stormwater quality and result in a significant and unavoidable
impact to water quality. Specific mitigation measures in the North Natomas Community
Plan EIR, together with the implementation of stormwater quality controls by the City, have
resulted in the advanced system of detention ponds and other Best Management Practices
characteristic of North Natomas. Sutter County, in its EIR for the General Plan Revision,
adopted similar mitigation measures and concluded that impacts to water quality would be
less than significant.
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Response to Comment 11-3
As discussed in the above response, the operation of RD 1000 drains and pumping stations
is not a Covered Activity. Discharge from RD 1000's Pumping Plant #6 is expected to be
consistent with ongoing practice, and is therefore part of the No Action Alternative.

Response to Comment 11-4
As discussed in the above response, the operation of RD 1000 drains and pumping stations
is not a Covered Activity. Emergency flood discharges are expected to be consistent with
ongoing practice, and are therefore part of the No Action Alternative.
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Letter 12-Diepenbrock Law Firm
Response to Comment 12-1
In an Inter-office Memo dated May 30, 2002, William Carnazzo, Chief Assistant City
Attorney, completed a document search of all relevant North Natomas documents related to
the width of the agricultural buffer along the western side of the North Natomas
Community Plan area, including Fisherman's Lake. In his memo, Mr. Carnazzo concluded
that "the governing documents are the various editions of the community plan, where
references to the westerly buffer width consistently specify 200 feet." One of the obligations
of the Settlement Agreement required the City to initiate a North Natomas Financing Plan
amendment to widen the westerly agricultural buffer from 200 feet to 250 feet "to be
consistent with the Mitigation Monitoring Plan of the NNCP." Such an amendment of the
Financing Plan was completed in June 2002. The other conclusion reached by Mr.
Carnazzo's memo is that the agricultural buffer starts at the City limits (the western edge of
the Permit Area), approximately the centerline of Fisherman's Lake. References to the 250foot-wide buffer in the NBHCP and EIR/EIS will be clarified to be consistent with the
opinion of the Chief Assistant City Attorney. As described in Section 1.3 of this Final
EIR/EIS, the proposed clarifications in buffer widths do not trigger recirculation.

Response to Comment 12-2
The NBHCP does not specify site-specific drainage improvements that might be needed for
individual developments within the Permit Areas. Such improvements would be subject to
standard permitting and review procedures. Thus, a drainage plan for a project would need
to be submitted as part of the Urban Development Permit application. All aspects of the
permit, including drainage, would be reviewed for consistency and responsiveness to the
NBHCP. Also note that certain activities are not granted take coverage by the NBHCP,
including substantive improvements subject to USACE Section 404 permits and State or
regional water quality control board discharge requirements. See Section 1.0 of the NBHCP
for a complete listing of activities that are not Covered Activities.

Response to Comment 12-3
Page VII-15 of the Draft NBHCP, midway through 2nd paragraph - the sentence reads,
"Also, the NNCP designates a 250 foot wide non-urbanized buffer along the City side of
Fisherman's Lake between the lake and future urban uses." To reflect the Inter-Office Memo
dated May 30, 2002 from William Carnazzo about the location and width of the buffer, that
sentence has been changed in the Final NBHCP. Also, to reflect the commitment in the 2001
Settlement Agreement about the buffer, additional text has been added consistent with the
May 30, 2002 Memo. See the Final NBHCP for these text changes.

Response to Comment 12-4
The area under consideration is riparian habitat along the east side of Fisherman's Lake
within the city limits, and does not include areas north of Del Paso Road. The GIS database,
which is based on existing DWR land use maps and field reconnaissance, shows this area to
be about 23 acres. Closer examination of the database as a result of this comment shows that
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a substantial portion of the 23-acre area includes the RD 1000 access road. This access road is
not a specific land use feature in the database; rather, it is shared between the riparian area
and the adjacent property. The preliminary assessment conducted by the commentor shows
the riparian habitat between the water's edge and the RD 1000 access road to be closer to 16
acres in size. The difference in the acreage is attributable primarily to the treatment of the
roadway. The difference in the acreage is not substantive and does not result in changes to
the findings in the EIR/EIS because: (1) the difference is attributable in part to the treatment
of the RD 1000 maintenance road, (2) the acreages are similar, (3) the habitat is expected to
be preserved in accordance with the NNCP and Settlement Agreement (see Responses to
Comments 12-1,12-3, and 12-5), and (4) no specific conservation measures or impact
assessment are affected by the acreage change. The GIS database is a tool to help assess
changes in habitat across the 53,537-acre Natomas Basin, and is appropriate for that
purpose. No changes are necessary.

Response to Comment 12-5
One of the City's obligations in the Settlement Agreement is to initiate a North Natomas
Community Plan amendment to consider widening the agricultural buffer along
Fisherman's Lake to 800 feet. Using a stakeholder group process, the group has selected the
consultant and the City has contracted with the consultant to evaluate the biological
resources effects of such a widening. After the report is complete, City staff will transmit a
report to the City Council with a recommendation based on the consultant's report and
other factors. The City Council will decide on the proper width of the buffer. The analysis in
the EIR/EIS does not make any assumptions about the buffer width.

Response to Comment 12-6
Fisherman's Lake and portions along both sides of it are owned by RD 1000. Also, RD 1000
has an easement on portions of the land along the east side of Fisherman's Lake. The
easement was granted for flood control purposes, and all uses not inconsistent with flood
control were reserved to the landowner. Section V.A.2 of the Draft NBHCP has been
amended to clarify the ownership of Fisherman's Lake (see the Final NBHCP for these text
changes).

Response to Comment 12-7
Fisherman's Lake is owned by RD 1000. It is part of a major flood control system.
Specifically, Fisherman's Lake is a portion of the West Drain that conveys runoff from the
western portion of the Basin into the Main Drain and out to the Sacramento River, and
ultimately to the Pacific Ocean. Like many land uses within the Natomas Basin, Fisherman's
Lake serves as habitat for a variety of plant and animal species. It is not, however, a habitat
preserve owned by TNBC, a wildlife agency, or other conservancy. Its function as a flood
control system is discussed in Section V.A.2 of the NBHCP.

Response to Comment 12-8
Comment noted. See Response to Comment 12-5.
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Response to Comment 12-9
Comment noted. See Response to Comment 12-5.

Response to Comment 12-10
Comment noted. See Response to Comment 12-5.

Response to Comment 12-11
Page IV-14, #4 in the NBHCP is an acquisition criterion that does not add potential species
to the Basin, but suggests that one of the criteria for selecting Mitigation Land is that the
Covered Species can be supported by the land under consideration. The issue of introducing
Covered Species into the Basin is addressed in Response to Comment 113-26.

Response to Comment 12-12
The reference on page IV-28 of the Draft NBHCP related to management activities and
control of water supply and availability, is related solely to Site Specific Management Plans
for the Mitigation Lands. The acquisition criteria for Mitigation Lands do not in any way
affect municipal water supply or availability to urban uses.

Response to Comment 12-13
The GIS database developed for the NBHCP and FIR/EIS does not show this property as
part of the flood-prone areas illustrated on Figure 7 of the Draft NBHCP. The portion of the
floodplain area shown near the subject property extends to include a portion of the West
Drain (Fisherman's Lake). Please note that this figure is intended to illustrate the general
extent of flood-prone areas in the Natomas Basin, and should not be used as a substitute for
detailed floodplain analysis on any specific property.

Response to Comment 12-14
Figure 10 (Habitat Types) illustrates land use classes throughout the Natomas Basin. See the
discussion of Methods in Chapter 3 of the Biological Resources Technical Memo (Appendix
H of the NBHCP). The area noted as Riparian along Fisherman's Lake in Figure 10 is the
area with large trees along the east side of Fisherman's Lake. See Response to Comment 12-4
for more information regarding this area.
"Ruderal" is defined on page 11-5 of the Draft NBHCP as follows: "Ruderal includes former
agricultural lands that are no longer in production, primarily as a result of proximity to
urbanized areas (e.g., surrounding Arco Arena). The Ruderal class includes DWR's "Barren"
and "Vacant" land use categories. Ruderal lands typically consist of non-native grasses, and
most are occasionally tilled for fire control."

Figure 13 has been revised.

Response to Comment 12-15
The designation of this area is discussed in Response to Comment I24.
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Response to Comment 12-16
The commentor suggests that the adaptive management approach included on page 1-37 of the
Draft NBHCP should be further refined. Please note that page 1-37 is the Introduction, and that
the references to adaptive management provide a brief summary and overview rather than a
detailed or refined statement. The full adaptive management approach is contained in Chapter
VI, Plan Implementation (see especially Section VI.F). The commentor expresses concerns that
property owners will be responsible for an ever-evolving management plan without limits. The
types and reasonableness of adaptive management practices are discussed in Chapter IV and
the limitations on adaptive management are delineated in Section VI.K.d of the NBHCP.

Response to Comment 12-17
The commentor concurs that introduction of new species into an open space preserve is a
biologically sound approach. The commentor states that adjacent property owners should
not be unduly burdened as a result of the introduction of new species. In response, species
introduction on habitat reserves would occur if impacts to such species are identified as a
result of pre-construction surveys and introduction is a recommended method for
compensation. Thus, species would be introduced to reserves only when such a species has
already voluntarily inhabited property in the Natomas Basin.

Response to Comment 12-18
The main purpose of the NBHCP is not to "facilitate recovery of species." Rather, the main
purpose of an HCP is to demonstrate that impacts associated with incidental take are
avoided, minimized, and mitigated to the maximum extent practicable and to ensure that
the likelihood of the survival and recovery of a species in the wild is not appreciably
reduced. The HCP Handbook provides considerable guidance regarding the burden of
recovery of species. In particular, Chapter 3 of the Handbook states:
Issuance of a section 10 permit must not "appreciably reduce" the likelihood
of the survival and recovery of the species in the wild. Note that this does not
explicitly require an HCP to recover listed species, or contribute to their
recovery objectives outlined in a recovery plan. This reflects the fact that
HCPs were designed by Congress to authorize incidental take, not to be
mandatory recovery tools.
Further, the commentor states that modifications to the flora and fauna within preserves may
impede the recovery of species. It is highly unlikely that management practices on the
Mitigation Lands would impede recovery of species since the reserves are biologically
managed to support the Covered Species. The commentor concludes that property owners
should not be responsible for recovery of species related to impacts outside of their immediate
control. The NBHCP holds property owners responsible for indirect impacts of habitat loss
through payment of a Mitigation Fee to compensate through the reserve system, and for
direct project-specific impacts through the avoidance, minimization, and mitigation measures
included in Chapter V of the NBHCP. Contributions to adaptive management practices that
may support some recovery measures are directly tied to "peer reviewed" scientific
information or monitoring results which demonstrate that such measures are necessary to
avoid jeopardy to the species.
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Response to Comment 13-1
The Land Use Agencies and Wildlife Agencies strongly support the Water Agencies'
participation in the NBHCP. To that end, the revised NBHCP was and is designed to
expressly include participation by the Water Agencies, and to provide incidental take
coverage for mechanical-related activities. Pages 1-7 through 1-10 of the NBHCP and pages
1-5 and 1-8 of the Draft EIR/EIS describe the status of the Water Agencies' participation in
the NBHCP, as well as the Land Use Agencies' and Wildlife Agencies' extensive
coordination efforts with the Water Agencies to facilitate the Water Agencies' participation
in the NBHCP.
While the Land Use and Wildlife Agencies support the Water Agencies' participation,
additional information and further analysis will be needed to evaluate the effects associated
with pesticide use in the Basin. The Land Use Agencies and Wildlife Agencies are aware
that the Water Agencies requested take coverage for pesticide use on January 10, 2002,
February 4, 2002, and March 1, 2002. Notwithstanding these requests, the Water Agencies
failed to provide this information prior to release of the NBHCP and accompanying EIR/EIS
at a level of detail sufficient to conduct the necessary analyses required to meet ESA, CESA,
NEPA, and CEQA requirements. Specifically, it took six months Qune 5, 2002) before any
preliminary data were provided to the Wildlife Agencies regarding the type of pesticides,
application, and use within the Water Agencies' facilities. The USFWS has indicated that
insufficient information was made available to enable preparation of an adequate analysis in
the NBHCP and accompanying EIR/EIS or for the USFWS to evaluate the impacts to
Covered Species of the Water Agencies' pesticide use in that agency's required Section 7
consultation on the NBHCP.
As stated in the City's letter dated July 17, 2002 to Wendy Anderson, Counsel for RD 1000
and Natomas Mutual, Counsel confirmed to the City in May, 2002 that due to the Water
Agencies' continued inability to obtain coverage from the USFWS for the use of pesticides
under the NBHCP, the Water Agencies would not pursue coverage under the NBHCP at
that time. Because the Water Agencies no longer intended to file an application and adopt
the NBHCP at that time, the Land Use Agencies and Wildlife Agencies understood that, in
conjunction with this decision, the Water Agencies also elected not to participate as co-lead
agencies in the environmental review process pursuant to CEQA. Since RD 1000 and
Natomas Mutual did not participate in the NBHCP and EIR/EIS preparation effort since
January, 2002, we could not presume that RD 1000 intended to fulfill its responsibilities as a
Lead Agency. The purpose of our July 17, 2002 letter was to confirm that RD 1000 no longer
would be serving in a co-lead agency capacity at the time the Draft EIR/EIS would undergo
public review. Because the Water Agencies were not participating in the EIR/EIS
preparation and did not intend to adopt any discretionary approvals for purposes of CEQA,
it is unclear as to how RD 1000 could continue to participate as a Lead Agency at the time
the Draft NBHCP EIR/EIS was released. In addition, the Water Agencies have not
submitted formal applications for take permits, either to the USFWS or to CDFG.
Notwithstanding the Water Agencies' decision not to participate in the NBHCP effort at the
time of publication of the NBHCP and EIR/EIS, the City and Sutter County have attempted
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to facilitate the process and minimize the level of effort involved in the Water Agencies'
decision to participate in the future. In this regard, the Water Agency activities (other than
activities involving pesticide use) are included in the NBHCP as described on pages 1-35 -136 and V-27 - V-35 of the Draft NBHCP. Additionally, Chapter 4 of the EIR/EIS contains an
evaluation of the impacts of such activities. The Water Agencies may rely on the NBHCP, as
adopted, and thereby participate in the NBHCP to obtain incidental take coverage for
activities other than pesticide use. The Water Agencies also are free to pursue coverage for
pesticide use through a separate incidental take permit application, or future amendment to
the NBHCP, based on an adequate analysis of the impacts of pesticide use on the Covered
Species.

Response to Comment 13-2
In August 2000, the District Court in National Wildlife Federation, et. al. v. Secretanj of the
Interior Bruce Babbitt found the 1997 NBHCP to be deficient in several respects and
invalidated the City's incidental take permit. As a result of the Court's decision, the City of
Sacramento, the sole permittee under the 1997 NBHCP, and Sutter County elected to
develop a new NBHCP to correct those deficiencies, improve and strengthen the Plan, and
obtain new incidental take permits. The Water Agencies have participated in that effort to
develop a new NBHCP. During the development of the current NBHCP, the Water
Agencies did not request that the USFWS issue them incidental take permits based on the
1997 NBHCP, nor would the USFWS have done so given the District Court's adverse
decision on the original plan. The Water Agencies have not submitted formal applications
for incidental take permits based on the current NBHCP.
The USFWS has advised the Water Agencies that pesticide and rodenticide use cannot be
covered under the current NBHCP. The USFWS's position is based on official guidance that,
in turn, is based on the lack of scientific information and data necessary to assess adequately
the impacts of such uses on the Covered Species. The information submitted by the Water
Agencies in July 2002 in support of their request that pesticide and rodenticide uses be
included under the NBHCP was insufficient to enable the USFWS to analyze impacts in the
EIR/EIS and to make the findings under Section 10 and Section 7 necessary to issue ITPs to
the Water Agencies covering such uses. The Water Agencies have elected not to submit
permit applications based on the current NBHCP to cover their other water and canal
management activities at this time.

We concur with the commentor's statement that judge Levi upheld, in National Wildlife
Federation, et. al. v. Secretanj of the Interior Bruce Babbitt, the USFWS's reliance upon the best
scientific and commercial data in issuing an incidental take permit to the City. However,
sufficient scientific information must be available to the USFWS regarding the effects of
pesticide and rodenticide uses on the giant garter snake and other Covered Species to enable
the USFWS to find that such uses will not appreciably reduce the likelihood of the survival
and recovery of the giant garter snake and other Covered Species. The Water Agencies have
not provided to the USFWS adequate information, and such information is not otherwise
available to the USFWS, to support the incidental take coverage for pesticide and
rodenticide uses. Should the Water Agencies apply for incidental take permits in the future
to cover pesticide and rodenticide uses accompanied by information adequate to assess the
impacts of such uses on the Covered Species, the USFWS will evaluate the information and
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determine, in accordance with Section 10 issuance criteria, whether to grant incidental take
coverage for such uses.

Response to Comment 13-3
The Water Agencies' request that the NBHCP eliminate the requirement for the Water
Agencies' management plans, should the Water Agencies become Permittees, to be
submitted to the NBHCP TAC is noted. If the Water Agencies become Permittees, then the
submission of the management plans to the TAC would be a key mechanism for ensuring
that management measures implemented by the Water Agencies on their lands are
compatible with the NBHCP's goal of retaining viable populations of the giant garter snake
and other Covered Species in the Basin, as those plans may be modified from time to time.
Obtaining TAC review of the Water Agency management plans for the limited purpose of
ensuring their consistency with the NBHCP will not, as RD 1000 states, result in RD 1000
ceding its governmental authority to a non-elected entity. The TAC's role is limited to
reviewing the effects of adjustments in management and maintenance measures on the
Covered Species within the limitations specified in the NBHCP on page V-34 and will
enhance implementation of the NBHCP and the Wildlife Agencies ability to monitor the
Water Agencies' compliance with the Plan, should the Water Agencies become Permittees.
It must be emphasized that the Water Agencies' activities have the potential to significantly
affect the Covered Species, particularly the giant garter snake. The primary mechanism
identified in the Plan to mitigate and minimize adverse impacts to the Covered Species from
Water Agency activities, should the Water Agencies become Permittees, is through
appropriate management of their canal and ditch maintenance activities. If Water Agency
management plans were exempted from consistency review by the TAC as the commentor
requests, the TAC would have no way of determining the compatibility of the Water
Agencies' activities with the Plan. Review of management plans by technical committees or
the Wildlife Agencies is a routine component of HCPs involving both governmental entities
and private parties. The Water Agencies' concern that such review would unduly interfere
with their governmental authority is misplaced.

Response to Comment 13-4
As documented in Chapter VII of the NBHCP, the EIR/EIS, and the accompanying
Biological Resources Technical Memorandum, the Land Use Agencies and Wildlife
Agencies conducted extensive technical and environmental analyses demonstrating the
effectiveness of the NBHCP's Operating Conservation Program with or without the Water
Agencies' participation. Pages IV-8 and IV-9 of the Draft NBHCP evaluate the connectivity
between reserves afforded by the Water Agencies' systems of canals and ditches. This
analysis is further revised to clarify that the opportunities for connectivity provided in the
future by the Water Agencies' canals and ditches are not expected to differ from the existing
opportunities for connectivity.

Response to Comment 13-5
The NBHCP limits dredging activities to Water Agencies' channel maintenance in order to
limit the scope of Covered Activities to those for which mitigation measures have been
offered by the Water Agencies. At this time, new or expanded Covered Activities could not
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be considered without further analysis and mitigation measures. Since no additional
analysis and mitigation measures for the expanded activity are offered by the Water
Agencies or their legal counsel, the requested language change has not been included.

Response to Comment 13-6
The area that is referred to in the definition of Ponds/ Wet Areas (Draft NBHCP, p. II-5 and
p. 111-8; Draft EIR/EIS, p. 3-17) is the area surrounding the North Drain near RD 1000
Pumping Plant #2. This general area was historically known as Prichard's Lake. Because the
definition of the land use categories is intended to provide guidance to the reader, the Lead
Agencies wish to provide additional clarity. Both documents have been edited in
accordance with the commentor's suggestion (for specific text changes, see Section 2.1 of this
Final EIR/EIS and the Final NBHCP).

Response to Comment 13-7
The commentor refers to footnote "a" in Table 11-3 on p. 11-6 of the Draft NBHCP. This
footnote presents the assumptions used to convert the one-dimensional Class 11, III, and IV
canals to acreage. Because Class II, III, and IV canals were only known from their length, it
was necessary to use a standard width to calculate acreage. Class I canals are the same as the
"Canal" land use class. Because all of the land use classes are two-dimensional elements in
the GIS database, there was no need to make assumptions about canal width. This is
discussed in the definition of the land use classes (Draft NBHCP, p. 11-4, p. II-8; Draft
EIR/EIS, p. 3-17); no edits to the NBHCP or EIR/EIS are necessary.

Response to Comment 13-8
Comment noted. The NBHCP does refer to the more current practices for residual rice straw
and states on page 111-4:
The residual rice straw in the fields after harvesting is typically burned, plowed
under, or flooded. Flooding to dispose of rice straw is becoming more prevalent as
the practice of burning rice straw is being phased out due to air quality prohibitions.
In addition to rotting the rice stubble, flooded rice fields provide wetland habitat for
ducks, geese and other migratory waterfowl.

Response to Comment 13-9
Discrepancies in the airport acreage have been corrected. For clarification, the Airport land
use class in unincorporated Sacramento County includes Sacramento International Airport
and a small airfield adjacent to the Natomas Mutual headquarters, totaling approximately
1,512 acres. The fenceline of Sacramento International Airport is approximately 1,505 acres.
The figure of 1,515 acres on p. 111-9 of the Draft HCP has been corrected (see the Final
NBHCP for text changes). The airport controls, to various degrees, additional land areas
totaling over 5,500 acres.

Response to Comment 13-10
The commentor's request for a specific edit to Section 3.4.6.3 of the EIR/EIS has been made.
See Section 2.1 of this Final EIR/ EIS for text changes.
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Response to Comment 13-11
Section 2.4.6.3 of the EIR/EIS summarizes key conservation measures from the NBHCP in
order to provide an accurate project description. The full text of all Water Agency
conservation measures is provided in Section V.C of the NBHCP. The NBHCP, however,
does not include a conservation measure that provides for "law enforcement assistance paid
for by land developers." The Applicants are not aware of any proposed conservation
measures that would provide such assistance.

Response to Comment 13-12
The commentor's request for a specific edit to Section 3.4.6.3 of the EIR/EIS has been made.
See Section 2.1 of this Final EIR/EIS for text changes.

Response to Comment 13-13
The commentor's request for a specific edit to Section 3.3.3 of the EIR/EIS has been made.
See Section 2.1 of this Final EIR/ EIS for text changes.

Response to Comment 13-14
The commentor's request for a specific edit to Section 3.3.3 of the EIR/EIS has been made.
See Section 2.1 of this Final EIR/EIS for text changes.

Response to Comment 13-15
The commentor's request for a specific edit to Section 3.3.3 of the EIR/EIS has been made.
See Section 2.1 of this Final EIR/EIS for text changes.

Response to Comment 13-16
The commentor's request for a specific edit to Section 3.3.3 of the EIR/EIS has been made.
See Section 2.1 of this Final EIR/EIS for text changes.

Response to Comment 13-17
The commentor's request for a specific edit to Section 3.3.3 of the EIR/EIS has been made.
See Section 2.1 of this Final EIR/EIS for text changes.

Response to Comment 13-18
The commentor's request for a specific edit to Section 3.4.1has been made. See Section 2.1 of
this Final EIR/EIS for text changes.

Response to Comment 13-19
The commentor's request for a specific edit to Section 4.1.2.3 has been made. See Section 2.1
of this Final FIR/ EIS for text changes.

Response to Comment 13-20
The term "Permittees" is defined in the NBHCP to represent the entities that may rely on
the NBHCP in order to seek incidental take coverage. As stated in the NBHCP, the term
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"Permittees" refers to "the City of Sacramento, Sutter County, RD 1000, Natomas Mutual
and TNBC" (see pp. D5 and 1-4 throughl-10 of the NBHCP). Consistent with the NBHCP's
definition of "Permittees," the Draft EIR/EIS describes the five Permittees as the City, Sutter
County, RD 1000, Natomas Mutual, and TNBC (see Draft EIR/EIS, p.1-1). Permittees thus
consist of those entities that have submitted permit applications for incidental take permits
based on the current NBHCP (the City of Sacramento, Sutter County and TNBC) and those
entities that may submit such applications in the future (RD 1000, Natomas Mutual and
Sacramento County). While the Water Agencies may rely on the NBHCP to seek incidental
take authorization, because the Water Agencies did not file applications for incidental take
permits at the time the NBHCP and Draft EIR/EIS were released for public review, they are
not Applicants. The EIR/EIS, however, addresses the Water Agencies' conservation
measures because the measures are included in the NBHCP. To eliminate confusion,
additional text has been added after the first sentence in the second paragraph on page 1-1
of the EIR/EIS. In addition, the first full paragraph on page 1-33 of the Draft NBHCP has
been revised to be consistent with the text on pages 1-1 and 1-7 of the Draft EIR/EIS (see the
Final EIR/EIS for text edits).
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Response to Comment 14-1
The NBHCP requires (see Section V.A.5.b) that surveys for Swainson's hawks be conducted
according to the Swainson's Hawk Technical Advisory Committee's (May 31, 2000)
methodology or updated methodologies, as approved by the Wildlife Agencies, using
experienced Swainson's hawk surveyors. This methodology requires surveys during the
breeding season, and therefore the NBHCP as written ensures that pre-construction surveys
would not be conducted when hawks are absent from the Basin. Also, the NBHCP allows
pre-construction surveys for an individual species to be completed up to one year in
advance if the sole period for reliable detection of that species is between May I and
December 31 (Section V.A.1).

Response to Comment 14-2
Regarding the adequacy of the mitigation ratio, please see Master Response 1 (Mitigation
Ratio). Regarding the required one-half-mile buffer around active nest sites, this
requirement was incorporated based on the CDFG standard mitigation guidelines for
nesting sites as revised. In the Staff Report Regarding Mitigation for Impacts to Swainson's
Hawks (Buteo swainsoni) in the Central Valley of California, CDFG (1997) states:
No intensive new disturbances (e.g., heavy equipment operation associated
with construction, use of cranes or draglines, new rock crushing activities) or
other project related activities which may cause nest abandonment or forced
fledging, should be initiated within one-quarter mile (buffer zone) of an
active nest between March 1 - September 15 or until August 15 if a
Management Authorization or Biological Opinion is obtained for the project.
The buffer zone should be increased to one-half mile in nesting areas away
from urban development ( i.e. in areas where disturbance [e.g. heavy
equipment operation associated with construction, use of cranes or draglines,
new rock crushing activities] is not a normal occurrence during the nesting
season). Nest trees should not be removed unless there is no feasible way of
avoiding it. If a nest tree must be removed, a Management Authorization
(including conditions to offset the loss of the nest tree) must be obtained with
the tree removal period specific in the Management Authorization, generally
between October 1 - February 1. If construction or other project related
activities which may cause nest abandonment or forced fledging are
necessary within the buffer zone, monitoring of the nest site (funded by the
project sponsor) by a qualified biologist (to determine if the nest is
abandoned) should be required. If it is abandoned and if the nestling are still
alive, the project sponsor shall fund the recovery and hacking (controlled
release of captive reared young) of the nestling(s). Routine disturbances such
as agricultural activities, commuter traffic, and routine facility maintenance
activities within one-quarter mile of an active nest should not be prohibited.

The Operating Conservation Program of the NBHCP mirrors these requirements including
monitoring of the site as necessary until the young have fledged.
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Response to Comment 14-3
The primary strategy of the NBHCP regarding nest trees is avoidance. This includes
designation of the Swainson's Hawk Zone along the river, where the majority of nest trees
are located, and the avoidance policies included in Chapter V. As the commentor points out,
there may nonetheless be direct or indirect impacts to nest sites despite employment of all
available avoidance, minimization, and mitigation requirements.
The NBHCP considers abandonment of a territory that would occur as a result of
implementing the NBHCP's Covered Activities to be an impact, regardless of whether the
tree is removed or the territory is abandoned because of disturbance or loss of foraging
habitat. The NBHCP acknowledges that there could be a reduction in the number of
occupied territories in the short term prior to growth of trees to a size necessary to support
nesting. Reasons for why hawks select a particular nest site are somewhat speculative.
While they need a tree sufficiently large within a reasonable proximity of foraging habitat,
they may be in a particular spot because it is the only place available that meets minimum
requirements rather than it being preferred. Nest trees in particular are not uniformly
available throughout the Basin. There is uncertainty with respect to the suitability of created
habitat for Swainson's hawk. The created sites could be of similar, less, or greater quality
than the affected nest site. Planting 15 trees rather than 1 increases the likelihood that at
least one will be suitable.
At most, five territories could be lost because of nest tree removal associated with Planned
Development. As described in more detail in the Addendum to the Biological Resources
Technical Memorandum, there currently appear to be sufficient alternate territories to
accommodate birds displaced from these territories (Appendix K of the Final NBHCP).
Also, a variety of fast- and slow-growing tree species will be planted to provide replacement
trees over the short and long term. As described in more detail in the Addendum, TNBC
already has initiated a tree planting program. Trees could reach sufficient size to
accommodate nesting Swainson's hawks by 2006. Further, the monitoring and adaptive
management program will monitor the effectiveness of the NBHCP with respect to
providing territories for hawks.

Response to Comment 14-4
The commentor requests clarification of the term "unavoidable," and again reiterates the
opinion that no nest trees should be removed. The Permit Areas are shown on Figure 2 of
the NBHCP and the active Swainson's hawk nest sites are shown on Figure 13 of the
NBHCP. In reviewing these figures, please note that there are no nest sites in Sutter
County's Permit Area, and therefore no nest trees will be affected by Authorized
Development in Sutter County. Within the City's Permit Area, the majority of nest sites are
located within the Swainson's Hawk Zone and within areas which are already being
subjected to urban encroachment. Of the nest sites within the City's Permit Area, there are
four nest sites that may be affected by Authorized Development. The NBHCP requires first
that all reasonable efforts be made to avoid removing the nest tree. For these trees, impacts
to the tree may be "unavoidable" if there are no reasonable site planning options to avoid
the tree. See also Response to Comment 14-3. Also, nest trees potentially removed would be
limited to those within the Permit Areas; most territories in the Basin are outside of these
areas.
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Response to Comment 14-5
The hawk zone encompasses about 10,255 acres. The 252 acres of development that would
be authorized in the hawk zone would be on the southern portion of the zone, adjacent to
existing developed areas of the City of Sacramento. This is a small amount of the total area
of the hawk zone and given its location would not fragment habitat. The NBHCP includes
significant protections for the Swainson's Hawk Zone specifically to retain the suitability of
the area for Swainson's hawks.

Response to Comment 14-6
The NBHCP was prepared to address 17,500 acres of Authorized Development, including
approximately 252 acres in the Swainsori s Hawk Zone pursuant to the 1988 General Plan
Update. No take authorization would be provided beyond this area. The City does not
control land uses outside of the city limits, and therefore does not control land use in the
Swainson's Hawk Zone outside of the identified 252-acre area. The City is participating,
however, with Sacramento County in exploring the potential for new development in excess
of 17,500 acres. For more information on this, see Master Response 3(Joint Vision).
Outside of Sutter County, land use in the Swainson's Hawk Zone is under the jurisdiction of
Sacramento County (approximately 7,500 acres) with the exception of 252-acre City area. It
is premature to state what specific land uses will be allowed in this area because the Joint
Vision is still in the early phases of consideration. Regardless, the decision to not allow
development in the Swainson's Hawk Zone in Sacramento County lies to a substantial
degree with Sacramento County, which is not a participant in this current NBHCP process.
Sutter County has made a substantial commitment to protecting the Swainson's Hawk Zone
by committing to initiate a General Plan Amendment to change the Industrial/Commercial
Reserve land use designation to Agriculture, consistent with current land uses in this area
(see Section 3.1.2(b) of the Implementing Agreement).
Regardless of the actions of the City, Sutter County, and Sacramento County, assurance of
permanent preservation could be provided only by fee purchase or the purchase of
conservation easements throughout the Swainson's Hawk Zone. The entire Swainson's
Hawk Zone is over 10,000 acres in size. If TNBC acquired this area, it would exceed its land
acquisition goal of 8,750 acres per the NBHCP and would result in limited ability to acquire
lands in areas that provide greater value for the giant garter snake.

Response to Comment 14-7
The NBHCP includes a monitoring program. For Swainson's hawks, annual basinwide
surveys (including the Mitigation Lands) will be conducted to determine the status of the
Swainson's hawk, including presence, density, and reproductive rate success. Recent
surveys by the Swainson's Hawk Technical Advisory Committee conducted for TNBC
indicate that nesting continues to be active in the Swainson's Hawk Zone and in other areas
of the Natomas Basin. Conduct of a research program is not required for receipt of
incidental take permit under Section 10(a) of the ESA.
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Response to Comment 14-8
It is difficult to compare the mitigation ratio included in the NBHCP with the mitigation
ratio of other HCPs because the ratio must reflect the habitat value and biology of an area.
As noted in Master Response 1 (Mitigation Ratio), the Natomas Basin has very little
"natural" or native lands remaining. Nonetheless, the mitigation ratio is applied to all lands
within the Permit Areas. Additionally, agricultural lands have varying benefit to the hawk.
For example, the predominant crop in the Natomas Basin is rice, which provides very
limited foraging opportunities for Swainson's hawks during their presence in the Basin. An
exception to this is during rice harvest in the late summer/early fall. In addition, depending
on site-specific conditions, additional mitigation measures are applied that (for vernal pool
resources, VELB, and some other species) require mitigation in excess of 1:1 for habitat lost.
Please also refer to Master Response 1 (Mitigation Ratio).
The NBHCP is not based exclusively on the CDFG's Staff Report. Rather, this was one of
many references and research documents consulted in the preparation of the NBHCP.
Regarding home ranges and foraging values of land uses in proximity to nest sites, please
see the Addendum to the Biological Resources Technical Memo (Appendix K of the Final
NBHCP).
The commentor focuses on the 0.5:1 mitigation ratio without consideration of the differential
value and function of the lands affected by Planned Development and those provided in the
Mitigation Lands as foraging habitat for Swainson's hawks. Regardless of the mitigation
ratio, what is important for the hawks is the quality and quantity of foraging opportunities
available in and adjacent to the Basin in the future. As explained in the more detail in the
Addendum, habitat in the reserves would offset reduction in foraging habitat availability
during the nesting season and thereby mitigate potential effects to the nesting population.

Response to Comment 14-9
The Covered Activities would not affect riparian habitat along the Sacramento River. Away
from the Sacramento River, only 124 acres of riparian habitat occur in the Basin, thereby
precluding preservation of 400 acres of riparian habitat. As described in Section 4 .4.2.11 of
the EIR/EIS, none of the 124 acres of riparian habitat in the Natomas Basin is expected to be
affected by Planned Development. Although no impact to this habitat is anticipated, TNBC
will include riparian habitat in the Mitigation Lands, thus increasing riparian habitat in the
Basin over time.

Fisherman's Lake also will be used in creating additional riparian habitat. Fisherman's Lake
is addressed in Section V.A.2 of the NBHCP. Section V.A.2 of the NBHCP states that
"[plursuant to the Settlement Agreement, the City has agreed to initiate a North Natomas
Community Plan amendment to potentially widen the agricultural buffer along the City
side of Fisherman's Lake [from 200 feet under the NNCP] to 800 feet wide." Fisherman's
Lake itself will remain in perpetuity because it is part of the primary flood control and
drainage infrastructure. Riparian lands and upland buffers on the east (City) side of
Fisherman's Lake are planned, but the final buffer width is in the process of being resolved
(see Responses to Comments 12-1 and 12-5). There are no other requirements related to
Fisherman's Lake. It should be noted, however, that the Settlement Agreement contained a
provision that TNBC acquire 250 acres in the vicinity of Fisherman's Lake (in an area
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designated as Zone 1 in the Settlement Agreement). TNBC has acquired 258 acres in this
area, including the Natomas Farms property fronting on the west side of Fisherman's Lake.

Response to Comment 14-10
The commentor states that all habitat types that currently occur in the Natomas Basin
should be provided in the Mitigation Lands. All habitat types that exist prior to Planned
Development will persist after Planned Development. Rice existed prior to Planned
Development and will persist after Planned Development both in the Mitigation Lands and
outside the Mitigation Lands. Marsh is currently very limited in the Basin, but its occurrence
will be increased substantially in the Mitigation Lands. Upland habitat is currently
predominately agricultural fields. The Basin will continue to support a large amount of
agricultural activity. The Mitigation Lands will provide upland habitat in the form of native
grasslands and crops such as alfalfa. The Mitigation Lands will be monitored for use by
Covered Species to assess the effectiveness of the Mitigation Lands in providing habitat for
these species.
The NBHCP supports an incidental take permit for certain, specified species and therefore
does not need to address the full suite of wildlife in the Basin. See also Master Response 1
(Mitigation Ratio). The composition of the Mitigation Lands in terms of the types and
percentage of each habitat was specifically developed to support the Covered Species of the
NBHCP. For example, the marsh areas will include upland areas because Covered Species
such as giant garter snake, western pond turtle, tricolored blackbird, and others require
emergent marsh or waters with nearby uplands for basking or hibernacula. Thus, the
NBHCP includes a policy that approximately 20 to 30 percent of each marsh reserve include
upland areas. Similarly specific acquisition and reserve management policies are included in
the NBHCP for each habitat type to ensure the needs of the species are met. See also Master
Response 1 (Mitigation Ratio).
The commentor identifies species that occur in several native habitats in the Natomas Basin
and questions whether habitats in the Basin will continue to be able to support all of the
wildlife in the Basin. As shown in Figure 8 of the NBHCP, very little native habitat occurs in
the Basin and much of the native habitat is outside of areas of Planned Development. The
habitat reserves will substantially increase the acreage of native habitats in the Basin and
thereby would generally improve conditions for the species the commentor lists.

Response to Comment 14-11
The correct land use acreage in the Natomas Basin, not including the 17,500 acres of Planned
Development, is summarized in Table III-4 of the NBHCP and Table 4-2 of the EIR/ EIS. The
sentence on page IV-1 of the Draft NBHCP that is referred to by the commentor is correct in
that "developed" areas of the Natomas Basin (i.e., the Urban land use class combined with
the Airport, Highways, and Rural Residential classes) total about 7,267 acres. The remainder
after implementation of Planned Development is 53,537 - 7,267 - 17,500 = 28,770 acres of the
remaining land use classes, which are primarily agricultural lands with some natural areas.
The comment letter from ECOS, et al. (see Comment 01-7) includes a similar calculation,
but their calculation doesn't include the roughly 4,400 acres of airport buffer lands in the
remainder. This additional 4,400 acres accounts for the difference pointed out by the
commentor.
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The statement on page IV-1 of the Draft NBHCP is not misleading. The amount of
agricultural and natural areas projected to remain after completion of the Planned
Development (including both the Mitigation Lands and remaining agricultural land) is
expected to be about 28,770 acres. It is the Applicants' understanding that the airport buffers
(i.e., the area outside the active "fenceline" of the airport) will remain in agricultural
production or similar use. The only difference between the airport buffer and other
farmlands in the Natomas Basin would be that the buffer would be owned by Sutter
County.

It is important to note also that the NBHCP does not depend on the characteristics of the
"remainder" area as mitigation. If conditions change in the future (e.g., some of the airport
buffer or other agricultural areas go out of production or change land uses), then this would
be addressed in the Adaptive Management provisions of the NBHCP (see Section VI.F of the
Draft NBHCP) or as a Changed Circumstance (see Section VI.K.2 of the Draft NBHCP),
which could require revision or amendment of the NBHCP.

Response to Comment 14-12
This comment references comments presented in comment letter 02 (Friends of Swainson's
Hawk). For a response, refer to the responses to the comments to that submittal. Also see
Master Response 3 for a response to the comment on the joint Vision.

Response to Comment 14-13
As discussed in Response to Comment 14-11, "developed" uses in the Natomas Basin
include prior urban development (e.g., most of South Natomas), highways, Sacramento
International Airport (fenceline area), and rural residential areas, and does not include any
of the Planned Development. TNBC's obligations relate only to the 17,500 acres of Planned
Development; they have no obligations to purchase land as a result of pre-existing
development conditions. Pursuant to the 1997 NBHCP and the Settlement Agreement, 4,324
acres of Authorized Development has taken place as of the preparation of these responses to
comments. TNBC has acquired 2,802 acres as of this date (itemized in Response to Comment
02-19), which exceeds the amount required (4,324 x 0.5 = 2,162).

Response to Comment 14-14
There are several factors to consider relevant to the creation of habitat and the Operating
Conservation Program of the NBHCP. First, it is important to recognize that the habitats
currently being used by Covered Species in the Basin are, for the most part, human-created
habitats consisting of agricultural fields. Some of the habitat in the Mitigation Lands will
consist of protecting existing agricultural fields and managing the fields in a manner
sensitive to wildlife needs. For example, rice in the Mitigation Lands would consist of
existing rice fields; therefore, for this component, the Mitigation Lands would not be relying
on creating new habitat for species to use. Second, the reserves also include creation of
natural systems, restoration of lands to an ecosystem more similar to pre-European
settlement conditions than the current intensive agriculture practiced in the Basin.
Providing more natural habitats is expected to benefit the Covered Species. Giant garter
snakes have been found to use the managed marsh habitat created on the Betts-Kismat-Silva
tract, and Swainson's hawks have been observed foraging at some tracts, indicating that it is
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reasonable to expect the habitats on the Mitigation Lands to attract Covered Species.
Monitoring of the habitat reserves will be conducted to assess their effectiveness at
attracting Covered Species (see Section VI.E of the NBHCP). Further, because successful
creation of wetland and riparian habitats has been accomplished at many locations in the
Central Valley, there is a reasonable likelihood that these habitats can be successfully
established in the Natomas Basin. Also see Response to Comment 14-10.

Response to Comment 14-15
The NBHCP includes a discussion of buffers and setbacks in Chapter IV, specifically in
reference to buffers and setbacks for TNBC reserves. The "Airport Buffer" lands
surrounding the Sacramento International Airport are not part of the Mitigation Lands, but
rather are open space areas managed by the County of Sacramento for airport safety.
Compatibility between the Mitigation Lands (acquired and managed by TNBC) and
Sacramento International Airport has been an important topic during development of the
NBHCP and is addressed extensively in that document (for example, see Sections IV.D.1.e
and IV.D.5 of the NBHCP), and compatibility is expected to be maintained. The analysis of
compatibility is presented in Section 4.11 of the EIR/EIS. See also Responses to Comments
G8-18, G8-25, and G8-36.

Response to Comment 14-16
The NBHCP is a component of the application for issuance of ITPs and, as such, the
document contains the provisions and operating conditions under which the resource
agencies would issue those permits.- Compliance with the NBHCP is secured by the
Implementation Agreement (Attachment A to the NBHCP). Section 3.2.10 of the
Implementation Agreement requires operation of the reserves in perpetuity.

Response to Comment 14-17
The only land locomotive Covered Species are tiger salamander and spadefoot toad, both of
which remain close to breeding ponds. If they occur in the Basin, they are restricted to the
eastern portion where suitable habitat exists. These species are primarily addressed through
the Vernal Pool Conservation Strategy and species-specific measures rather than through
the creation and management of habitat reserves. Therefore, specific provisions for
connectivity among the habitat reserves for these species were not considered necessary.

Response to Comment 14-18
The status of the listed, candidate, and other species that are proposed as Covered Species is
shown in Table I-1 of the NBHCP. Hunting is not a covered activity under the NBHCP, and
therefore the limited hunting activity that could be allowed on the Mitigation Lands would
not be sanctioned as an activity that could result in incidental take. In addition, the species
for which coverage is sought under the NBHCP (including Swainson's hawk, which is state
listed as a threatened species, and the giant garter snake, which is a listed as a threatened
species under the ESA and CESA) benefit from protections under the Migratory Bird Treaty
Act and other applicable regulations. The NBHCP currently states (Section IV.D.1.c) that
"[m]anagement plans will identify the level of hunting allowed, if any (emphasis added),
and will include parcel-specific restrictions to protect the Covered Species during any
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hunting activities. No take of Covered Species as result of hunting will be covered under the
permits."

Response to Comment 14-19
The commentor is concerned about protections afforded Fisherman's Lake under the
NBHCP. The commentor suggests acquisition of the canals and creation of a new canal for
RD 1000. Fisherman's Lake area provides habitat for giant garter snakes, Swainson's hawks,
and other Covered Species. The lake is owned and managed by RD 1000 to provide
drainage, and RD 1000 has managed Fisherman's Lake as a drainage canal for many
decades. Covered Species have colonized and persisted in the this area coincident with RD
1000's use and management of the lake. Given the apparent compatibility of RD 1000's use
and management of the lake with use by Covered Species, there is no reason to believe
changes in the ownership and management of the lake are necessary to maintain its value
for Covered Species.
Fisherman's Lake is addressed in Section V.A.2 of the NBHCP. Section V.A.2 of the NBHCP
states that "[p]ursuant to the Settlement Agreement, the City has agreed to initiate a North
Natomas Community Plan amendment to potentially widen the agricultural buffer along
the City side of Fisherman's Lake [from 200 feet under the NNCP] to 800 feet wide."
Fisherman's Lake itself will remain in perpetuity because it is part of the primary flood
control and drainage infrastructure. Riparian lands and upland buffers on the east (City)
side of Fisherman's Lake are planned, but the final buffer width is in the process of being
resolved (see Response to Comments I2-1 and I24). There are no other requirements related
to Fisherman's Lake. It should be noted, however, that the Settlement Agreement contained
a provision that TNBC acquire 250 acres in the vicinity of Fisherman's Lake (in an area
designated as Zone I in the Settlement Agreement). TNBC has acquired 258 acres in this
area, including the Natomas Farms property fronting on the west side of Fisherman's Lake.

Response to Comment 14-20
The Applicants have included a provision that no development over 17,500 acres be allowed
under the NBHCP unless an amendment to the NBHCP or a new HCP, including the
required biological analysis and appropriate mitigation measures, is developed (pages 1-5 1-7 of the Draft NBHCP). The proponents do not have land use authority over the
substantial portion of the Natomas Basin that lies in unincorporated Sacramento County. As
stated in Section I.B.4.a of the NBHCP, Sacramento County is not a participant in this
process. Development pressures in unincorporated Sacramento County have been building
over the last approximately 10 years, and concerns about future annexations are being
considered in the joint Vision process (see Master Response 3[Joint Vision]). The NBHCP
does not provide any take coverage for development in Sacramento County (with the
exception of MAP) and any development, if approved, would be required to assess the
additional impacts and develop appropriate mitigation.

Response to Comment 14-21
Authorized Development has been approved by the City of Sacramento in its General Plan
(1988), South Natomas Community Plan (1988), and North Natomas Community Plan
(1996), and by Sutter County in its General Plan (1995) and South Sutter County Specific
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Plan (2001). Impacts to special-status species and appropriate mitigation measures have
been addressed in the environmental documents certified for these plans (refer to Appendix
C of the EIR/EIS), which have been refined in the NBHCP and EIR/EIS in a manner that
demonstrates compliance with the ESA and CESA.
The concerns raised by the commentor have been addressed in Responses to Comments 14-1
through 14-20.

Response to Comment 14-22
This comment summarizes an earlier comment. See Response to Comment 14-1.

Response to Comment 14-23
This comment summarizes an earlier comment. See Response to Comment 14-2.

Response to Comment 14-24
This comment summarizes an earlier comment. See Response to Comment 14-3.

Response to Comment 14-25
This comment summarizes an earlier comment. See Response to Comment I4-4.

Response to Comment 14-26
This comment summarizes an earlier comment. See Response to Comment 14-5.

Response to Comment 14-27
This comment summarizes an earlier comment. See Response to Comment 14-6.

Response to Comment 14-28
This comment summarizes an earlier comment. See Response to Comment 14-7.

Response to Comment 14-29
This comment summarizes an earlier comment. See Response to Comment 14-8.

Response to Comment 14-30
This comment summarizes an earlier comment. See Response to Comment 14-10.

Response to Comment 14-31
This comment summarizes an earlier comment. See Response to Comment 14-11.

Response to Comment 14-32
This comment summarizes an earlier comment. See Response to Comment 14-12.

Response to Comment 14-33
This comment summarizes an earlier comment. See Response to Comment 14-13.
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Response to Comment 14-34
This comment summarizes an earlier comment. See Response to Comment 14-14.

Response to Comment 14-35
This comment summarizes an earlier comment. See Response to Comment 14-15.

Response to Comment 14-36
This comment summarizes an earlier comment. See Response to Comment 14-16.

Response to Comment 14-37
This comment summarizes an earlier comment. See Response to Comment 14-17.

Response to Comment 14-38
This comment summarizes an earlier comment. See Response to Comment 14-18.

Response to Comment 14-39
This comment summarizes an earlier comment. See Response to Comment 14-19.

Response to Comment 14-40
This comment summarizes an earlier comment. See Response to Comment 14-20.

Response to Comment 14-41
Comment noted. Refer to Responses to Comments 14-1 - 14-20 for answers to the questions
raised in this letter. The comments raised in this letter have been fully considered in the
preparation of the Final NBHCP.
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Letter 15-Eric C. Hansen
Response to Comment 15-1
Comment noted.

Response to Comment 15-2
This comment introduces points raised in Comments 15-3,15-4, and 15-5. See the specific
responses to those comments.

Response to Comment 15-3
In reference to the comment on the mitigation ratio, see Responses to Comments 15-6
through 15-8. Also see Master Response 1(Mitigation Ratio).
Regarding the comment on ditches, drains, and long-term persistence of giant garter snake
in the Natomas Basin, the NBHCP was prepared in support of incidental take permits under
the ESA and CESA. The ESA requires that an HCP minimize and mitigate the impact of take
to the maximum extent practicable and that issuance of an incidental take permit must not
appreciably reduce the likelihood of the survival and recovery of the species. CESA has
similar requirements, although the impacts are to be fully mitigated.
The NBHCP recognizes the importance of ditches and drains to giant garter snakes,
particularly with respect to providing connectivity among reserve lands and other areas of
suitable habitat. The irrigation canals operated by Natomas Mutual are required to support
the existing agricultural uses within the Basin and will be required to serve Mitigation
Lands as the system of reserves develops. Natomas Mutual is a privately held water
company that is comprised of landowner stockholders. As TNBC acquires Mitigation Lands
within the Basin, it will become a prominent stockholder in Natomas Mutual and can
encourage practices that enhance canal maintenance and operations to favor biological
values within the Basin. Regardless of its direct role in Natomas Mutual, TNBC will require
the delivery of water granted under the water rights associated with mitigation lands that it
acquires. As such, the canal system will continue to provide direct linkages to TNBC as long
as surface water is used on the reserves.
In addition to serving the Mitigation Lands, Natomas Mutual will likely continue to provide
agricultural irrigation water, thus providing further connectivity between the Mitigation
Lands and the surrounding agricultural lands within the Basin. Existing drains also will
continue to provide connectivity. Regardless of the type of land uses in the Basin, whether
agricultural or urban, major flood control channels are required to convey water through
the Basin. Figure 17 of the NBHCP identifies drainage channels in the Natomas Basin that
are likely to be retained for flood control purposes for both existing agricultural uses and to
accommodate Planned Development. Because of the need to provide drainage and flood
conveyance, drains can reasonably be expected to remain in the Basin. As depicted on
Figure 17 of the NBHCP, major drainage channels provide connectivity between Sutter
County and Sacramento County, with direct connection to major Mitigation Lands within
Sutter County's northwest portion of the Basin. Additional discussion of connectivity is
addressed in Master Response 2 (Connectivity). Also, canals and ditches in the area of
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Planned Development are included in the 17,500 acres of Planned Development and
therefore loss of canals and ditches is mitigated under the NBHCP.

Response to Comment 15-4
In implementing the NBHCP, TNBC is acquiring and protecting areas known to be occupied
by giant garter snakes, as well as creating managed marsh habitat. Several of the Mitigation
Lands acquired by TNBC to date support rice fields. Surveys for giant garter snakes in 2002
(Wylie and Martin, 2002) found giant garter snakes on five of the Mitigation Lands: Sills,
Bennett South, Lucich North, Lucich South, and Betts-Kismat-Silva. Based on this
information, it is evident that areas occupied by giant garter snakes are being preserved
under the NBHCP. Also, creation of managed marsh habitat on the Betts-Kismat-Silva
property was only recently completed in 2001. Although only two snakes were captured,
the presence of snakes on the property soon after completion of managed marsh restoration
indicates that it is reasonable to expect giant garter snakes to use habitats created under the
NBHCP.

Response to Comment 15-5
The NBHCP recognizes the importance of maintaining connectivity for giant garter snakes.
As explained in more detail in Master Response 2 (Connectivity), the NBHCP's commitment
to connectivity is further defined in Section IV.C.1.d of the NBHCP. This section provides
various mechanisms for maintaining connectivity, and the measures have been further
defined in the Final NBHCP(see the Final NBHCP for specific text changes).
As explained in Response to Comment 15-3, drains and canals will continue to be available
in the Natomas Basin to provide habitat for snakes and connectivity among Mitigation
Lands. In addition to the primary drainage structures identified on Figure 17 of the NBHCP,
the one-mile-wide Swainson's Hawk Zone has been excluded from the Sutter County
Permit Area. This land will remain undeveloped until Sutter County addresses impacts to
listed species. As such, this land is anticipated to remain available for purposes of biological
connectivity. In addition to the major canal within the Swainson's Hawk Zone that is
identified on Figure 17, there are numerous lesser canals operated by RD 1000 and Natomas
Mutual, as well as lesser irrigation canals operated by individual farmers. Some of these
other facilities are shown in an update to Figure 17 in the Final NBHCP. Therefore, it is
anticipated that this area will continue to provide connectivity between present and future
reserves located in Sacramento and Sutter Counties.

Even though canals and drains are expected to remain in the Natomas Basin, the NBHCP
has been revised to provide additional assurances that connectivity will be maintained
among the Mitigation Lands. As described in Master Response 2 (Connectivity), TNBC will
monitor snake populations and identify waterways that are important to maintaining
connectivity among the Mitigation Lands. When important waterways are identified, TNBC
will regularly attempt to obtain information from the water agencies about any proposals
potentially affecting these waterways. If changes are proposed that would require
regulatory review or permitting, potential effects to giant garter snake and appropriate
mitigation would be identified in the project-specific review. If no regulatory review is
necessary but the proposal would potentially adversely affect connectivity among the
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Mitigation Lands, TNBC would seek to acquire an easement on a canal or purchase land
containing a canal to maintain connectivity.

Revisions addressing connectivity through the East Drainage Canal and the North Drainage
Canal within Sutter County's Permit Area also have been added to the Final NBHCP. The
revisions include construction of fences along the shared boundary of Authorized
Development and the North Drainage Canal and the East Drainage Canal within Sutter
County's Permit Area to discourage snakes from entering urban areas and to minimize
access by people to the canal. A minimum of 100 feet will be provided from fence to fence
and access to the canals shall be limited by gates. At the time of Authorized Development
along the North and East Drainage Canals, Sutter County shall consult with the Wildlife
Agencies to determine design strategies that would enhance conditions for giant garter
snake movement through the North and East Drainage Canals (see the Final NBHCP for
specific text changes).
In addition, in acquiring Mitigation Lands, TNBC will seek to consolidate Mitigation Lands
into a few large blocks. By providing a few large, consolidated areas of habitat rather than
many small and broadly distributed areas, maintenance of connectivity among all
Mitigation Lands should be improved.

Response to Comment 15-6
The NBHCP requires acquisition of Mitigation Lands in advance of new Authorized
Development (see Section VI.C). Under the 1997 NBHCP, TNBC is required to acquire an
initial 400 acres of Mitigation Lands prior to Authorized Development and to convert this
land to managed marsh within 5 years. This obligation has been completed. Further, no
Urban Development Permits shall be issued after September 30 of each year until TNBC has
acquired Mitigation Lands equal to the number of acres necessary to cover the mitigation
obligation attached to all prior Authorized Development plus an additional 200 acres of
mitigation lands. This requirement ensures that reserves lands are protected prior to
Authorized Development. Through this schedule, the NBHCP addresses potential shortterm effects by minimizing the delay between removal of potential habitat and development
of potential habitat.
Regarding the comment on the time frame for created habitat to develop sufficiently to
support a resident population of giant garter snakes, the presence of snakes at the
Betts-Kismat-Silva tract indicates that snakes may use newly created habitat within a year.
These observations indicate that snakes may be expected to start using created habitat in a
relatively short period of time.

In response to the comment on developing replacement habitat, this concern is applicable
only to the managed marsh component of the Mitigation Lands. The NBHCP specifies that
50 percent of the Mitigation Lands is to be rice. To meet this requirement, TNBC likely
would acquire existing rice fields. Thus, for the rice reserves, there would be no delay
between acquisition of the reserve habitat and the provision of functioning habitat.
For the managed marsh component of the Mitigation Lands, there could be up to a 5-year
delay between loss of habitat from development and completion of creation of the managed
marsh on the reserves. Whether this potential delay would result in a decline in the giant
garter snake population is influenced by many factors. A short-term decline would occur
SAC/161795N31060002(LETTERS.DOC)

NATOMAS BASIN HCP
FINAL EIRIEIS

209

LETTER I5-ERIC C HANSEN

only if snakes displaced by development experienced increased mortality when they tried to
move to alternate habitat or if there was no alternate habitat available (i.e., all habitat was
occupied at carrying capacity). It is not likely that all potential habitat is occupied at
carrying capacity such that any development in suitable habitat would result in a decline in
the population. Surveys from the Natomas Basin do not support the assumption that all
potential habitat is occupied all the time. The surveys suggest a patchy distribution of
snakes (Wylie and Martin, 2002; Wylie and Casazza, 2001; Wylie and Casazza, 2000) with no
observations/ captures of snakes in some areas of apparently suitable habitat. Although the
lack of observation/captures of snakes in a particular area is not conclusive evidence that an
area does not support giant garter snakes, the lack of observations indicates no or low use of
the area at the time of the survey. Thus, it is reasonable to expect that some snakes displaced
by development would be able to find alternate habitat.
The commentor describes a canal relocation project in which snakes did not colonize the
relocated canal even though apparently suitable habitat conditions were established and
giant garter snakes occupied nearby areas. The commentor assumes that there was a shortterm population decline and a period of reduced recruitment because the relocated canal
had not been colonized. Given that there was nearby habitat, however, displaced snakes
may have not colonized the relocated canal because there was sufficient habitat at the
nearby site to support the population. Without information on the population size and
distribution, the conclusion in the comment that the population declined with relocation of
the canal is speculative.
In addition, the results from the canal relocation apply only to canal relocation and not to
active marsh restoration designed with active giant garter snake habitat needs in mind. In
the canal relocation project, the relocated canal was not actively restored and managed to
provide giant garter snake habitat. In contrast, monitoring at the Colusa National Wildlife
Refuge showed use of restored wetlands by giant garter snakes in the first year. Active
planting and revegetation carried out as part of the restoration on the Colusa National
Wildlife Refuge likely made the restored habitat immediately usable by the snake.
Response to Comment 15-7
The commentor describes the first year following creation of marsh habitat at the Colusa
National Wildlife Refuge. Factors other than what are offered in the comment could have
contributed to the observed level of use at that refuge in the first year after creation of marsh
habitat. First, the only portion of the snake population for which any information is
available is the radio-tagged snakes. Untagged snakes could have been using the created
habitat and their use of the habitat would not have been known. Second, the created habitat
was new additional habitat, not replacement for recently lost occupied habitat. At the time
the new habitat was created, the snake population inhabiting nearby areas would have been
able to fulfill their life requisites in these other areas. Unless the population exceeded the
existing habitat's carrying capacity, snakes would not have needed to colonize the newly
created habitat. The apparent lack of establishment of a resident population in the habitat
the year after creation could have been because the existing population in the nearby habitat
needed to increase before snakes would move into created habitat. The timing of
colonization in this situation could be dependent on the rate of population growth of snakes

210

NATOMASBASIN REP
FINAL EIPoEIS

SACI161795I031060002(LETTERS.DOC)

LETTER I5-ERIC C. HANSEN

rather than the rate of habitat development. The commentor does not provide data to
distinguish these two possibilities.

With respect to the timing of habitat creation relative to timing of development impacts and
colonization of created habitats see Response to Comment 15-6.
Finally, the NBHCP does not state that the created habitats will sustain the giant garter
snake population in the Basin indefinitely. Rather, it states that the Mitigation Lands will
encourage persistence of giant garter snake in the Basin.

Response to Comment 15-8
Acquisition of Mitigation Lands and the creation of habitat under the NBHCP is intended to
occur as soon as possible after the NBHCP is approved. The NBHCP includes a schedule for
reserve acquisition and habitat creation. See Response to Comment 15-6 regarding timing of
reserve acquisition in relation to the Planned Development, which indicates that
replacement habitat would be established within years under the NBHCP, not 50 years from
the loss of habitat.
The NBHCP also includes an adaptive management program through which the NBHCP
will be adjusted if necessary as a result of: (1) new information resulting from the biological
effectiveness monitoring and ongoing research on the Covered Species; (2) new information
from future recovery plans that differs from the NBHCP measures; (3) avoidance,
minimization, and mitigation measures described in the NBHCP that may need to be
revised based on new information; (4) information that indicates that the minimum block
size requirements (i.e., 2,500 acres and 400 acres) are not effective; (5) significant land use
changes outside of the Mitigation Lands; and (6) uncertainties associated with plan
implementation. These factors and potential adjustments to the NBHCP will be evaluated
and implemented through the processes described in detail in Section VLF, including (1)
regularly scheduled periodic evaluations of the monitoring data, other new scientific
information, and recovery plan information; (2) identifying significant measurable threshold
limits for each of the adaptive management objectives that will trigger proposals and
solutions requiring a management change, and (3) conducting a review at the Independent
Mid-Point Review and Overall Program Review milestones. "These approaches will be used
to evaluate the effectiveness of the established habitats on reserve lands and to implement
adjustments to the Operating Conservation Program, as necessary, in order to achieve the
biological goals and objectives of the Plan, including to address the mitigation requirements
for Covered Species." Thus, whether the reserves are attracting and supporting giant garter
snakes will be monitored and adjustments implemented if necessary.
Finally, the commentor notes that a stated overall goal for the NBHCP is to "provide habitat
for existing and new viable populations of Covered Species," and incorrectly interprets this
goal as meaning that the goal is to maintain current population levels. The goal is correctly
interpreted as providing habitat to contribute to maintain viable populations of species that
currently exist in the Basin or that may become established. The NBHCP is consistent with
this goal in that it includes creation and long-term management of habitat for giant garter
snakes.
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Response to Comment 15-9
As discussed in the above responses, Response to Comment 15-10, Master Response 1
(Mitigation Ratio), it is necessary to consider the NBHCP's Operating Conservation
Program in its entirety rather than just the mitigation ratio. Although the mitigation ratio in
the NBHCP is 0.5:1, the effective ratio is higher because the replacement habitat should be of
greater benefit to the snake than the habitat impacted by Planned Development. The
commentor states that a mitigation ratio of 2:1 or greater is necessary to "overcome interim
population declines". An increased ratio could support a larger population than existed
prior to the impact over the long term, but it would not accelerate the return to the preimpact population levels.
As explained in Response to Comment 15-6, the NBHCP adequately addresses potential
short-term population effects by specifying a schedule for acquiring Mitigation Lands and
creating habitat, and by requiring mitigation for the entire Permit Areas, not just for areas
occupied by the giant garter snakes.

Response to Comment 15-10
The 0.5:1 mitigation ratio is one component of the entire Operating Conservation Program
of the NBHCP that includes a suite of avoidance, minimization, and mitigation measures.
The 0.5:1 mitigation ratio must be considered in conjunction with all of the NBHCP's
conservation measures. Master Response 1(Mitigation Ratio) provides additional
explanation of the integration of the 0.5:1 mitigation ratio with the full complement of
conservation measures.
The NBHCP requires acquisition of 0.5 acre for every acre of land developed regardless of
the land's habitat value. As a result, the effective ratio of the acreage of reserve land to
acreage of suitable habitat impacted is greater than 0.5:1. Planned Development would
impact about 8,512 acres of giant garter snake habitat. Under the NBHCP, 6,562.5 acres of
the Mitigation Lands would be rice or managed marsh, yielding of mitigation ratio of about
0.75 acre of Mitigation Lands for every acre of potential habitat affected by Planned
Development.

Regarding the comment on the creation of habitat, as described in Response to Comment
15-4, several of the Mitigation Lands acquired to date are inhabited by giant garter snakes.
Thus, while preservation of giant garter snake populations in place is not required by the
NBHCP, it nevertheless appears to be occurring with implementation of the NBHCP.
In this comment and others the commentor suggests that preservation of areas occupied by
giant garter snakes is preferable to creating new habitat. Protecting occupied areas in place
would not necessarily provide the best conservation strategy for giant garter snakes. In the
areas of Planned Development, this approach would result in the creation of islands of
occupied habitat surrounded by urban areas. This situation would be adverse to snakes by
exposing them to increased mortality from cars, potentially reduced water quality from
urban runoff, potentially increased predation, and potential genetic isolation. The
Applicants and the Lead Agencies expect the likelihood that snakes will persist in the
Natomas Basin over the long term is greater with establishment of Mitigation Lands outside
of the areas of Planned Development where these risks are lower and where other habitat is
available (e.g., privately-owned rice fields).
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Response to Comment 15-11
The commentor is correct that some areas with known occurrences of giant garter snakes
would be affected by Planned Development (e.g., Metro Air Park, which is addressed under
a separate HCP but included in the NBHCP EIR/EIS analysis to provide a conservative
assessment of impacts). Several areas of significant giant garter snake populations, however,
will remain. Locations along and west of Powerline Road, portions of the airport
bufferlands, and the areas east of state route 99 between Elkhorn Boulevard and the
Sacramento/Sutter County line, including Snake Alley, are not in areas of Planned
Development. Also, Fisherman's Lake would remain; this area is known to support giant
garter snakes.
As described in Response to Comment 15-10, implementation of the NBHCP will result in
preservation of areas occupied by giant garter snakes, as evidenced by the Mitigation Lands
acquired to date that have occurrences of giant garter snakes in areas of new habitat.
Creation of habitat to offset development impacts is a mitigation approach that is commonly
used by the Wildlife Agencies. Available information indicates that snakes will use created
marsh habitats as evidenced by the use of managed marsh created at the Betts-Kismat-Silva
reserve and at the Colusa National Wildlife Refuge.

Response to Comment 15-12
The commentor references Figure 5 of the NBHCP, which depicts riparian, marsh, and open
water habitats in the Basin in 1908. The figure does not contain any information on historic
locations of giant garter snakes. The commentor assumes that giant garter snakes were
present in the southern portion of the Basin. As depicted in Figure 5 , habitats in the
southern portion of the Basin consisted of riparian scrub-shrub and seasonal open water.
Tules that would indicate marsh habitat are not identified as occurring in the southern
portion of the Basin. The quality of areas designated as seasonal open water for snakes is
uncertain. Giant garter snakes prefer aquatic habitats with abundant aquatic and emergent
vegetation. Given its designation as open water, it is unclear whether this habitat would
have provided good habitat for snakes, and therefore the comment that snakes were
predominantly located in the southern end of the Basin appears unsubstantiated.
Regarding impacts attributable to past development in the Basin, it is important to note that
the NBHCP was prepared to support incidental take permits for Planned Developmentnot past development. The Applicants are not responsible for mitigating past impacts to the
species from previous development. With respect to impacts of Authorized Development,
the potential for short-term population impacts from loss of occupied habitat is addressed
through several means. First, the NBHCP includes avoidance, minimization, and mitigation
measures for construction activities that would take place in potential snake habitat. Among
the avoidance, minimization, and mitigation measures are seasonal restrictions on
construction activities and various actions prior to and during construction to discourage
use of construction areas by snakes such that direct impacts are minimized and snakes have
an opportunity to move to other areas.

Second, as described in response to Comment 15-6, the NBHCP includes a schedule for
acquisition of Mitigation Lands and creation of habitat. TNBC must acquire land in advance
of Authorized Development and must maintain at least a 200-acre cushion of Mitigation
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Lands. For those lands identified to be used for the managed marsh component of the
Mitigation Lands, the marsh must be created within 4 years of acquisition. These
requirements minimize the potential temporal lag between habitat impact and habitat
creation. Lastly, as described in response to Comment 15-3, the 0.5:1 mitigation ratio applies
to all lands developed, not just those with suitable habitat for giant garter snake. As a result,
the mitigation ratio of suitable habitat on the Mitigation Lands to suitable habitat that is
impacted by development would be higher than 0.5:1.

Response to Comment 15-13
The statement in the Draft EIR/EIS "The most recent giant garter snake survey information
(Wylie, 2001) showed that few giant garter snakes were captured relative to previous years,
but this does not necessarily mean that the giant garter snake population in the Natomas
Basin is in decline" was not intended to downplay the potential that a decline could have
occurred. Rather, it was included to educate the reader of the limits to inferring a trend in
the population (whether it be it stable, increasing or decreasing trend) based on a few years
of capture data. Further, with respect to locations reported in the CNDDB, the intent of the
EIR/EIS is to present the available information on snake locations from the USGS's
Biological Resources Division and CDFG's CNDDB. The EIR/EIS did not compare data
from these two sources.
The number of snakes captured each year can vary for many reasons other than a change in
the population size. The location of surveys and level of effort of surveys can strongly
influence the number of captures. Wylie and Casazza (2000) and Wylie (1998) do not report
the level of effort (i.e., trap days) thereby precluding a determination of whether survey
effort could have contributed to the differences. The survey area was increased between the
1998 and 1999 surveys, so inference on population trends by comparing capture results
between these years is not appropriate. Further, Wylie and Casazza (2001) identify
3 possible reasons for the lower captures in 2000 relative to the previous 2 years:
•
•
•

New field personnel
Land use changes
Occurrence of a warm, dry spring and other weather factors

They concluded that "[d]ata from future years will be needed to determine if this is a trend
in giant garter snake population decline." This statement is consistent with the EIR/EIS,
which cautions against inferring a population trend based on a few years of capture data.
The NBHCP provides an Operating Conservation Program that is expected to "ensure that
direct impacts of Authorized Development upon Covered Species are avoided or minimized
to the maximum extent practicable." The Operating Conservation Program includes
avoidance, minimization, and mitigation measures to address potential effects to giant
garter snakes from construction activities (Section V.5.a), including restricting activities by
season, requiring pre-construction surveys, dewatering aquatic habitat prior to initiation of
construction activities, educating construction personnel to identify giant garter snakes, and
removing fill or debris that could be used by giant garter snakes as an overwintering site.
These measures are the same as those typically required by the USFWS.
Regarding the comment on the need for a better understanding of the demographics of
giant garter snakes in the Natomas Basin, issuance of an incidental take permit does not
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require comprehensive information on the population demographics for the Covered
Species. While consideration of the level of take and impact of take is necessary, the USFWS
Handbook allows a habitat-based approach to determining the impact and appropriate
mitigation. The HCP Handbook states:
Another approach to consider for HCPs is habitat-based HCPs...in which the
presence of a particular species can be assumed based on presence of its habitat type;
if that habitat type is then addressed in the HCP and included in the mitigation
program, additional distributional studies may not be necessary.
The NBHCP follows a habitat-based approach, which is consistent with the HCP Handbook.

Response to Comment 15-14
The comment provides anecdotal information, observations, and interpretation of potential
changes in habitat value for giant garter snakes at various locations in the Natomas Basin.
The NBHCP has been prepared to support an application for an incidental take permit. To
receive an incidental take permit, an HCP must minimize and mitigate the impact of
proposed take to the maximum extent practicable. The NBHCP supports an application for
a permit for incidental take of giant garter snakes and other Covered Species that could
result from 17,500 acres of Planned Development and other Covered Activities. Although
there could have been various changes in habitat quality and the population of giant garter
snakes in the Natomas Basin as suggested by the commentor, the NBHCP is not required to
provide mitigation for these changes unless they are the result of the Covered Activities.
The commentor does not provide information to support that changes in habitat value in the
Natomas Basin are the result of the Covered Activities.

Response to Comment 15-15
The NBHCP does not rely exclusively on the preservation of habitat rather than preserving
the species in sih4. While the NBHCP does not require that Mitigation Lands exclusively
support giant garter snakes, the NBHCP does require that the ability to support the Covered
Species be considered in identifying and acquiring lands. Specifically, the first guideline of
the Wetland Reserve Acquisition Criteria/ Methodology (Section IV.3.b of the NBHCP) is:
Land has existing or potential wetland habitat values that currently support
or can support, with necessary enhancement and restoration, giant garter
snakes and other wetland associated Covered Species.
In addition, TNBC has been successful in acquiring Mitigation Lands that currently support
giant garter snakes and also in attracting snakes to created habitats. Recent surveys found
giant garters snakes on five of the Mitigation Lands: Sills, Bennett South, Lucich North,
Lucich South, and Betts-Kismat-Silva. Thus, implementation of the NBHCP is resulting in
creation of new habitat and preservation of existing populations.
In this comment and others the commentor states that preserving areas occupied by giant
garter snakes is preferable to creating new habitat. In the area of Planned Development, this
approach would result in the creation of islands of occupied habitat surrounded by urban
areas. This situation would expose snakes to increased mortality from cars, potentially
reduced water quality from urban runoff, potentially increased predation, and potential
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genetic isolation. The likelihood that snakes will persist in the Natomas Basin over the long
term is expected to be greater with establishment of Mitigation Lands outside of the area of
Planned Development where these risks are lower and where other habitat is available (e.g.,
privately-owned rice fields).
The commentor further states that giant garter snakes may not be able to colonize the
Mitigation Lands because they depend on a limited set of aquatic transit opportunities. As
explained in Master Response 2 (Connectivity), canals and drains will persist in the
Natomas Basin and provide aquatic connectivity among the reserves. As evidenced on
Figure 17 of the NBHCP, the channels of RD 1000 and Natomas Mutual are extensive
throughout the Natomas Basin. The combination of primary drainage channels (drainage
channels anticipated to remain through the term of the Permits), secondary drainage
channels (which tend to remain unless affected by Planned Development), and other
irrigation channels provide substantial connectivity between the Mitigation Lands. Drains
identified in Figure 17 will continue to be needed in urban and agricultural areas for flood
conveyance. The system of canals identified on Figure 17 is anticipated to remain to serve
both Planned Development and also to convey water to the Mitigation Lands.
Connectivity also will be provided in the one-mile-wide Swainson's Hawk Zone that has
been excluded from the Sutter County Permit Area. This land will remain undeveloped
until such time as Sutter County addresses impacts to listed species. As such, this land is
anticipated to remain available for purposes of biological connectivity. In addition to the
major canal within the Swainson's Hawk Zone that is identified on Figure 17, there are
numerous lesser canals operated by RD 1000 and Natomas Mutual, as well as lesser
irrigation canals operated by individual farmers. Some of these other canals are identified in
the revised Figure 17 that is included in the Final NBHCP. Therefore, it is anticipated that
this area will continue to provide connectivity between present and future reserves located
in Sacramento and Sutter Counties.
In addition, in acquiring Mitigation Lands, TNBC will seek to consolidate Mitigation Lands
into a few large blocks. By providing a few large, consolidated areas of habitat rather than
many small and broadly distributed areas, maintenance of connectivity among all
Mitigation Lands should the improved.
As described in Master Response 2 (Connectivity), TNBC will monitor snake populations
and identify waterways that are important to maintaining connectivity among the
Mitigation Lands. When important waterways are identified, TNBC will regularly attempt
to obtain information from the Water Agencies about any proposals potentially affecting
these waterways. If changes are proposed that would require regulatory review or
permitting, potential effects to giant garter snake and appropriate mitigation would be
identified in the project-specific review. If no regulatory review is necessary but the
proposal would potentially adversely affect connectivity among the Mitigation Lands,
TNBC would seek to acquire an easement on a canal or purchase land containing a canal to
maintain connectivity.

As discussed in Response to Comment 15-11, several areas with documented occurrence of
giant garter snakes will not be affected by Planned Development, and therefore the NBHCP
will not affect populations in these areas that could serve as a source population. Also, some
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of the existing Mitigation Lands support giant garter snakes and could serve as a source
population. Therefore, source populations will be available to colonize created habitat.
As stated in the comment, habitat that is occupied by giant garter snakes is more valuable
than suitable habitat that is not occupied. The comment (1) states that currently occupied
habitat should be protected and (2) assumes that created habitat will not be colonized in a
timely manner. As described above, TNBC has already acquired Mitigation Lands that
support giant garter snakes, thus addressing the commentor's first concern. Second, given
the occurrence of snakes in created habitats on the Betts-Kismat-Silva tracts as well as at the
Colusa National Wildlife Refuge, it is reasonable to believe that created managed marsh
habitat will be colonized by giant garter snakes.

Response to Comment 15-16
The NBHCP has specific criteria for acquisition of Mitigation Lands. These criteria are listed
in Section IV.2 of the NBHCP and include requirements that the land (1) be capable of
supporting the required habitat types in approximately the percentages specified under the
NBI ICP, (2) has legal water rights, (3) is capable of supporting appropriate agricultural
cultivation, (4) is capable of supporting or being improved to support Covered Species, and
(5) is adequately removed from incompatible land uses. Further, with respect to wetland
reserve acquisition, land to be acquired must (1) have existing or potential wetland habitat
values that currently support or can support giant garter snakes and (2) be hydrologically
connected to other blocks through irrigation and drainage systems or other systems to
ensure connectivity and opportunity for travel by giant garter snakes between the
Mitigation Lands (Section IV.3).

TNBC has been successful in acquiring Mitigation Lands that currently support giant garter
snakes and also in attracting snakes to created habitats. Recent surveys found giant garters
snakes on five of the Mitigation Lands: Sills, Bennett South, Lucich North, Lucich South, and
Betts-Kismat-Silva. Thus, implementation of the NBHCP is resulting in creation of new
habitat and preservation of existing populations.
The Draft NBHCP has been revised to clarify connectivity issues and maintenance of canals
and drains. As described in Master Response 2 (Connectivity), TNBC will monitor snake
populations and identify waterways that are important to maintaining connectivity among
the Mitigation Lands. Following identification of important waterways, TNBC will regularly
attempt to obtain information from the Water Agencies about any proposals potentially
affecting these waterways. If changes to the canals are proposed that would require
regulatory review or permitting, potential effects to giant garter snake and appropriate
mitigation would be identified in the project-specific review. If no regulatory review is
necessary but the proposal would potentially adversely affect connectivity among the
Mitigation Lands, TNBC would seek to acquire an easement on a canal or purchase land
containing a canal to maintain connectivity.

Response to Comment 15-17
As discussed in the Responses to Comments above and in Master Response 2
(Connectivity), the Draft NBHCP has been revised in response to comments on connectivity
for giant garter snakes. As described in more detail in those responses, TNBC will monitor
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snake populations and identify waterways that are important to maintaining connectivity
among the Mitigation Lands. Following identification of important waterways, TNBC will
regularly attempt to obtain information from the Water Agencies about any proposals
potentially affecting these waterways. If changes to the canals are proposed that would
require regulatory review or permitting, potential effects to giant garter snake and
appropriate mitigation would be identified in the project-specific review. If no regulatory
review is necessary but the proposal would potentially adversely affect connectivity among
the Mitigation Lands, TNBC would seek to acquire an easement on a canal to maintain
connectivity.
The commentor specifically identifies the southern portion of the Natomas Basin as an area
where adequate connectivity might not persist because of Planned Development. The
NBHCP's objective with respect to connectivity is to ensure that Covered Species can move
among TNBC's reserves. The reserves will largely, if not entirely, be located outside of areas
of Planned Development such that canals and drains outside of areas of these areas likely
will be the primary canals and drains providing aquatic connections among the Mitigation
Lands.
Lastly, the commentor states that the NBHCP should include measures to address habitat
quality in the canals and drains. The Water Agencies maintain the canals and drains in the
Natomas Basin. The Water Agencies currently conduct various operation and maintenance
activities on the canal and drain system and have done so for many decades. The Water
Agencies are expected to continue current operation and maintenance practices. Given the
persistence of giant garter snakes in the Basin, it would appear that the operation and
maintenance activities are compatible with giant garter snakes. Further, in Comment 15-16,
the commentor states "Canals, more than rice, are responsible for sustaining permanent
populations of giant garter snakes." Given that snakes currently inhabit the canals and
drains, continuation of existing operation and maintenance practices by the Water Agencies
can reasonably be expected to perpetuate existing conditions for snakes in the canals and
drains. If the Water Agencies propose changes to a canal or drain that would adversely
affect a key connectivity corridor, the Final NBHCP contains a mechanism to ensure
maintenance of connectivity among the reserves.

Response to Comment 15-18
The NBHCP and EIR/EIS anticipate and evaluate the loss of giant garter snake habitat from
17,500 acres of Planned Development. BRD's observations noted by the commentor applied
to fallowing lands located in the area of Planned Development. -

Response to Comment 15-19
The commentor references a recommendation from Hansen and Brode (1992) to provide
buffers of at least 100 feet between giant garter snake habitat and urban areas, and suggests
that the NBHCP should require establishment of buffers along canals and drains. Most of
the canals and drains in the Natomas Basin are privately owned; a few are owned by the
Water Agencies. For canals that are privately owned, the Water Agencies have an easement
with the landowner that allows access for operation and maintenance activities. The widths
of the easements vary, but provide some buffering from adjacent land uses without the
NBHCP specifically requiring it.
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In agricultural areas, the canals and drains will be more than 100 feet from Planned
Development. In the Permit Areas, however, the distance between the canal or drain and
Planned Development could be less than 100 feet. Within urban areas, the main use of
canals and drains by snakes is intended to be as a transit corridor among reserves rather
than as core habitat. Despite nearby development, some canals and drains in urban areas
would be expected to continue to serve this function.

The commentor states that the NBHCP does not include acquisition of canals and drains as
potential mitigation. In response to comments on connectivity, the NBHCP has been revised
to allow acquisition of easements or purchase of land along canals if necessary to preserve
connectivity among Mitigation Lands in the event that the Water Agencies propose a
change that would adversely affect a canal or drain determined to be important for
maintaining connectivity (see Master Response 2[Connectivity]). In addition, many canals
and drains are privately owned and could be acquired by TNBC incidentally in connection
with acquisition of Mitigation Lands.

Response to Comment 15-20
The commentor reiterates concerns regarding the mitigation ratio, connectivity, and
preservation of areas occupied by giant garter snakes. These concerns were addressed in
responses to the specific comments.
The commentor then expresses an opinion on the relative merits of the five alternatives
included in the EIR/EIS. Comment noted.

Response to Comment 15-21
The commentor has provided clarifications on the taxonomy of the giant garter snake that
has been incorporated into Section II.C.2.a of the NBHCP. See the Final NBHCP for specific
text changes.

Response to Comment 15-22
References to this species on pages 11-32 and VII-41 of the Draft NBHCP have been revised
to the correct name of Scaphiopus hammondii. See the Final NBHCP for specific text changes.
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Letter 16-Daniel B. Hardy
Response to Comment 16-1
Please see Master Response 1 (Mitigation Ratio) that presents the reasons that a 0.5:1
mitigation ratio is appropriate for the NBHCP, including discussion about mitigation ratios
in other HCPs.

Response to Comment 16-2
The commentor's opinion is noted. The purpose of allowing out-of-Basin reserves in Area B
is to provide another option for acquiring Mitigation Lands. Acquisitions in Area B could
help maintain the feasibility of establishing Mitigation Lands by allowing acquisition of
potentially lower-cost land, but must be shown to benefit the Covered Species. Section
IV.C.2 of the NBHCP provides that acquisition of Mitigation Lands in Area B should not
occur where potential Mitigation Lands are available with the Basin and can be feasibly
acquired (see p. IV-12 - 13 of the Draft NBHCP). The term "can be feasibly acquired" as used
in the NBHCP will be based upon a comparison of land prices in the Basin with those from
neighboring areas. This comparison would need to demonstrate that the costs of acquiring
the Mitigation Lands within the Natomas Basin would substantially exceed the costs of
acquiring Mitigation Lands in Area B. It is important that this opportunity be maintained
because there could be occasions in which Mitigation Lands cannot be feasibly acquired
within the Natomas Basin.

It should be noted that the revised NBHCP provides less flexibility in providing out-of-Basin
mitigation than the 1997 NBHCP. In addition to the Area B allowance, the 1997 HCP allowed
up to 30 percent of the habitat reserves to be acquired within 50 miles of the Natomas Basin
(Area C). The revised NBHCP is more restrictive by eliminating the Area C allowance.
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Letter 17-Burton H. Lauppe
Response to Comment 17-1
The commentor correctly notes that urban development results in the loss of habitat in the
Basin. The City and Sutter County are the land use agencies seeking incidental take permits,
not Sacramento County. The County Planners do not approve urbanization. In the case of
the City of Sacramento, the City Council approves urbanization, and in the case of Sutter
County, the Sutter County Board of Supervisors approves urbanization. As Plan Operator
and a willing buyer, TNBC purchases land from willing sellers. The Mitigation Fee is
established to ensure that adequate fees are collected to buy land at the willing seller's price.
Mitigation Lands purchased by TNBC do not generally have land use designations or
zoning that allow urbanization and are generally designated and zoned for agriculture. The
economic analyses are based on actual land prices for undeveloped land within the Basin as
further described in Appendix A of the NBHCP.
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Letter 18-Frank McCormack
Response to Comment 18-1
Comment noted.
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Letter 19-B. Chris McKenzie
Response to Comment 19-1
The commentor has correctly noted that the value of habitat varies from location to location
within the Natomas Basin and that, in some cases, the habitat value of specific properties is
currently limited. However, the NBHCP is a basinwide proposal that balances the total
impacts resulting from 17,500 acres of Planned Development and that does not discriminate
for properties of lesser or greater habitat value. Rather, the NBHCP considers the overall
habitat impacts of loss of open space or agricultural lands through conversion to Planned
Development and assigns a mitigation ratio of 0.5:1 for all lands within the Permit Areas.
Some lands with known species occurrences or higher habitat values are also required to
employ site-specific mitigation measures including (in the case of vernal pools, VELB, and
some other species) additional compensation. All proponents of Planned Development
benefit from the certainty of mitigation to be required and the expedited process for
approval of Planned Development as compared to conducting individual consultations with
the Wildlife Agencies.
The commentor also correctly notes that similar areas in Placer County and adjacent
portions of Sutter County are not subject to similar mitigation requirements. The need for
the NBHCP is based in part on the U.S. Army Corps of Engineers' flood control
improvements that protect the Basin from flooding and thereby allow Planned
Development to occur, as well as the unique importance of the Natomas Basin to the giant
garter snake and the Swainson's hawk. The Basin is of particular significance to the giant
garter snake as a distinct population of this state and federally listed threatened species
exists within the Natomas Basin.

Response to Comment 19-2
The NBHCP allows developers to dedicate land or conservation easements to TNBC in lieu
of paying the land acquisition portion of the Mitigation Fee. Such land dedications are,
however, subject to conformance with NBHCP acquisition guidelines and approval by
TNBC. With regard to the issue of "dramatically differing mitigation fees," one of the
benefits of the NBHCP is to provide a standard Mitigation Fee that is applied to all
development within the Basin. The Mitigation Fee will only vary over time as costs for
acquiring, improving and managing Mitigation Lands vary over time (Section VI.B.2 of the
NBHCP).

Response to Comment 19-3
The commentor correctly notes that approximately one-half of the Mitigation Lands are
currently anticipated to be in rice and farmed under contracts between TNBC and rice
growers. Revenues from such contracts are an integral component of the fee structure that
reduces the need for higher Mitigation Fees from developers. As previously noted, farmers
may negotiate with TNBC to sell conservation easements on their land and then retain the
ability to farm subject to appropriate management practices as established under the
NBHCP. The process for selecting farmers to cultivate rice on the Mitigation Lands will be
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determined by the TNBC Board based on the financial benefits to TNBC and the ability to
meet the conservation objectives of the NBHCP.

Response to Comment 19-4
Section IV.C.1.c of the NBHCP establishes the requirement for buffers within Mitigation
Lands to minimize the effects of habitat reserves on adjacent land uses. Further, the NBHCP
requires Mitigation Lands to be consolidated into individual reserves of not less than 400
acres in size and at least one reserve of not less than 2,500 acres in size. By consolidating the
Mitigation Lands, impacts on adjacent lands will be minimized.

Response to Comment 19-5
The emphasis on rice and managed marsh within the Mitigation Lands results from the
significance of the Natomas Basin to the giant garter snake, listed as Threatened by both of
the Wildlife Agencies, as well as the Covered Species that benefit from this type of habitat.
The NBHCP does not address the habitat needs of quail and pheasant because neither of
these species is a state or federal protected species, and because neither is included in the
NBHCP as a Covered Species.

Response to Comment 19-6
The NBHCP process has included numerous opportunities for farmer landowners to provide
comments and suggestions. The revised NBHCP builds substantially upon the 1997 NBHCP.
That document, while ultimately adopted by only the City, was generated through more than
six years of dialogues involving environmental organizations, developer interests, local
property owners, land use agencies, and wildlife agencies. The revised NBHCP process
included numerous opportunities to comment on both the NBHCP and the EIR/EIS.

Response to Comment 19-7
Issuing Incidental Take Permits for 22 Covered Species is expected to streamline the
entitlement process for Planned Development within the Natomas Basin. However, by
consolidating development, limiting the City and Sutter County's overall development
within the Basin, and preserving substantial tracts of land in rice cultivation, the NBHCP
will benefit both wildlife species and agricultural interests within the Basin. Without such a
plan, development would be more haphazard and less consolidated, and no mechanism for
long-term preservation of habitat and agriculture, such as provided by the Mitigation
Lands, would exist within the Basin.

Response to Comment 19-8
Comments provided on the Draft NBHCP and the Draft EIR/EIS have been considered and
changes incorporated into the documents as determined appropriate (see Sections 2.1 and
2.2 of this Final EIR/EIS and the Final NBHCP for specific text changes). All parties
commenting on the NBHCP will receive notification when the Final EIR/EIS is completed
and the NBHCP has been revised. Additional opportunities for public comment include a
schedule for action by the Sutter County Board of Supervisors and the City Council of the
City of Sacramento to adopt the NBHCP. Meetings will be open to the public. Following
Federal Register publication of the EIS, a 30-day cooling-off period will occur.
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Letter I10-Jud Monroe and Dean Carrier
Response to Comment 110-1
Comment noted. Please refer to the individual responses below, and to Master Response 3
(Joint Vision) and Master Response 4 (Cumulative Impacts).

Response to Comment 110-2
The cumulative impacts analysis is adequate for the reasons presented in Master Response 4
(Cumulative Impacts). Also see the remaining responses to this comment letter.

Response to Comment 110-3
The Proposed Action assessed in the Draft EIR/EIS addresses urban development of 17,500
acres. This comment is a general introductory conclusion that is addressed in the remaining
responses to this comment letter. For responses relevant to cumulative impacts, also see
Master Response 4 (Cumulative Impacts).

Response to Comment 110-4
As discussed in Master Response 4 (Cumulative Impacts), the criteria cited in the EIR/EIS
are in conformance with and based upon the criteria provided in the CEQA Guidelines and
in NEPA for identifying cumulative actions. The commentor correctly quotes NEPA
regarding cumulative impacts but does not provide additional quotes from CEQA
Guidelines relevant to the EIR/EIS approach to cumulative impacts (see discussion of
CEQA in Master Response 4 [Cumulative Impacts]). The cumulative impacts analysis was
conducted in accordance with CEQA and NEPA as explained in Master Response 4
(Cumulative Impacts).

Response to Comment 110-5
As discussed in Response to Comment 110-4 and Master Response 4 (Cumulative Impacts),
the EIR/EIS defines cumulative actions in accordance with NEPA and CEQA. The Lead
Agencies have determined that the joint Vision is speculative and therefore not a reasonably
foreseeable future action. See Master Responses 3(Joint Vision) and 4 (Cumulative Impacts).

Response to Comment 110-6
It would be speculative to assume the level of development indicated by the commentor
would occur in excess of 17,500 acres for the reasons presented in Master Response 3(Joint
Vision). As discussed in Response to Comment I10-5, speculative actions do not require
consideration in the cumulative impacts analysis. Also see Master Response 3(Joint Vision)
and Master Response 4 (Cumulative Impacts).
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Response to Comment 110-7
Any future unknown development actions would require independent environmental
review under applicable environmental guidelines and regulations. As discussed in the
EIR/EIS (Section 4.1.2.3),
Several other long-term projects have the potential to occur in the Natomas
Basin at some unidentified future date. These projects, if they occur, would
not be included in the 17,500 aces of planned development evaluated as part
of the Proposed Action unless the HCP is amended and the ITPs amended, or
a new conservation strategy is developed for that additional development.
Data sufficient to conduct a detailed assessment of the cumulative impacts in
this EIR/EIS are not currently available because the environmental review
process for these actions has not been initiated, existing environmental
review is limited and does not provide sufficient detail to assess impacts, or
applications for the actions have not been filed. If and when these proposals
become projects subject to environmental review, separate compliance under
CEQA, NEPA, CESA, and ESA (including its take provisions) will be
conducted, where applicable.
Because of the speculative nature of development in excess of 17,500 acres (see
Master Response 3 Uoint Vision]), it is infeasible to determine at this time "consistent
guidelines" for mitigating the impacts of future development, as suggested in the
comment, because the level of effects of such development are unknown.

Response to Comment 110-8
The NBHCP addresses impacts relevant to the Covered Activities, including the 17,500 acres
of Planned Development in the City and Sutter County. The Wildlife Agencies cannot
impose mitigation measures on future unknown development by projects that have yet to
be initiated in the Basin. See Master Responses 3 Qoint Vision) and 4 (Cumulative Impacts).
Response to Comment 110-9
See Master Responses 3(Joint Vision) and 4 (Cumulative Impacts).

Response to Comment 110-10
This statement in the Definitions section is included to confirm that the NBHCP was
prepared to address the effects of the Covered Activities, including Planned Development of
up to 17,500 acres. See Master Responses 3(Joint Vision) and 4 (Cumulative Impacts).
Response to Comment 110-11
See Master Responses 3(Joint Vision) and 4 (Cumulative Impacts).

Response to Comment 110-12
The quoted section of the NBHCP is included to provide a mechanism for other parties to
join the NBHCP through an amendment process that entails detailed and specific
environmental review and permit issuance prior to any action being conducted. Such action
does not specifically relate to other development, and should not be interpreted as any
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approval or contemplation of development in excess of 17,500 acres. See Responses to
Comments 110-10 and I10-11. See Master Responses 3 Qoint Vision) and 4 (Cumulative
Impacts).

Response to Comment I10-13
The NBHCP and the Draft EIR/EIS indicate the potential for other future unidentified
development projects to be proposed in Natomas Basin outside of the Permit Areas and
within the unincorporated areas of Sacramento County. For example, pages 1-5 -1-6 of the
NBHCP explain that development on lands proposed in the future for annexation into the
City would constitute a departure from the NBHCP conservation strategy and would
trigger a reevaluation of the Plan, potential amendments and/or revisions to the Plan and
Permits, and possible suspension or revocation of the permits in the event such
reevaluations, amendment and/or revisions did not occur. Similarly, on pages 4-7 - 4-9, the
Draft EIR/EIS identifies potential long-term projects that may occur in the Basin at some
unidentified future date. While the NBHCP and EIR/EIS identify these potential future
development efforts, data sufficient to conduct a detailed assessment of cumulative impacts
attributable to such future development efforts currently are not available. Consistent with
the NBHCP, the EIR/EIS explains that any future specific proposals related to annexation
and development of additional lands beyond the 17,500 acres of Planned Development in
the Basin would be subject to future planning efforts, technical analyses, CEQA review, and
local approvals. Moreover, any lands proposed for development would trigger a new effects
analysis and/or reevaluation of the NBHCP as described under the NBHCP (see Response
to Comment 110-7 and Master Responses 3 Uoint Vision] and 4 [Cumulative Impacts]).

Response to Comment 110-14
It is important to note the distinction between acknowledging in the NBHCP that additional
permittees may seek to join the NBHCP at some future time and the potential for these
actions to actually occur. The NBHCP is a regional conservation plan for the Natomas Basin.
As such, Sacramento County was invited to participate in the NBHCP. Although the County
declined participation in the NBHCP at this time for unincorporated areas other than the
Metro Air Park project, the NBHCP identifies Sacramento County as a "Potential Permittee"
in the event the County considers new projects for which it will require incidental take
authorization. Section I.B.5.a of the NBHCP describes the process for the County if it
considers new projects within the unincorporated portions of the Basin (see p. I-11 of the
Draft NBHCP). At the time the Draft NBHCP and EIR/EIS were released for public
comment, information regarding other County projects was limited to the information
contained on pages 4-8 -4-9 of the Draft EIR/EIS. While the potential exists for expansion of
the airport and continued attempts by developers to seek entitlements for projects outside of
the County's Urban Services Boundary and the City's Sphere of Influence, insufficient
information was available to conduct a detailed evaluation of the environmental effects of
such development. Consequently, as the NBHCP and Draft EIR/EIS explain, County
participation in the NBHCP will require an amendment to the NBHCP or a new
conservation strategy, and future development projects will be required to undergo
planning, technical studies and further environmental review prior to approval.

With respect to take coverage for agricultural activities, pages I-11 - 1-12 of the Draft NBHCP
clarified that Natomas Basin farmers are not considered Permittees because they are not
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participating in the NBHCP. It is possible that in the future agricultural interests could seek
incidental take authorizations for ongoing agricultural activities either in reliance on the
NBHCP or by preparing a separate HCP application specific to such activities. The NBHCP
and EIR/EIS, as well as the supporting effects analyses, take into consideration the ongoing
agricultural activities occurring in the Basin. Also see Master Responses 3 (Cumulative
Impacts) and 4 (Joint Vision).

Response to Comment 110-15
Consistent with ESA guidance regarding HCP preparation, the NBHCP and related
incidental take permits cover the take resulting from the underlying Authorized
Development. That is, the NBHCP and take permits do not authorize development projects
themselves; the NBHCP and take permits authorize the take resulting from development in
the Basin which the local land use agencies previously approved. As further explained in
Master Responses 3(Joint Vision) and 4 (Cumulative Impacts), development of only up to
17,500 acres have been authorized in the Natomas Basin. As such, the NBHCP and
associated Incidental Take Permits only cover the incidental take associated with 17,500
acres of development.
Details regarding other development efforts referenced by the commentor and suggestions
that development beyond 17,500 acres may occur remain speculative at this time. The
commentor is referred to Master Response 3(Joint Vision) and Master Response 4
(Cumulative Impacts) for a discussion of the potential for other development to occur in the
Basin.

Response to Comment 110-16
The discussion on page 1-17 acknowledges the potential for agricultural uses to be replaced
with a combination of urban and agricultural uses over the life of the 50-year permits.
However, the effectiveness of the NBHCP conservation strategy in mitigating for the effects
due to incidental take associated with 17,500 acres of development is based on the
assumption that the NBHCP only covers 17,500 acres of development. Additional
development occurring in the Natomas Basin beyond 17,500 acres and/or outside the City
and Sutter County's Permit Areas would trigger a new or amended conservation strategy as
described in Master Responses 3(Joint Vision) and 4 (Cumulative Impacts), and as further
described in the Responses to Comments 110-7 and I10-17.

Response to Comment I10-17
The commentor is referred to the Master Responses 3(Joint Vision) and 4 (Cumulative
Impacts). The NBHCP consistently indicates that any development beyond 17,500 acres or
outside the City's and Sutter County's Permit Areas would constitute a significant
departure from the Plan's Operating Conservation Program and would trigger a
reevaluation of the Plan, potential amendments and/or revisions to the Plan and Permits, a
new conservation strategy for that development, and possible suspension or revocation of
the City or Sutter County's Permits, as may be appropriate, if the City or Sutter County
were to violate such limitations without completing such reevaluation, amendment, or
revision. These requirements apply whether the City or Sutter County consider additional
development beyond 17,500 acres, or whether Sacramento County development is
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proposed. Further clarifications to the text in Chapter 1 of the NBHCP and Chapter 4 of the
EIR/EIS are proposed to clarify consistently the necessary requirements in order for
additional development to proceed beyond the 17,500 acres. See the Final EIR/EIS for text
edits to the NBHCP, and Section 2.1 of this Final EIR/EIS for text edits to the FIR/EIS.

Response to Comment 110-18
The cumulative impacts analysis is based on evaluation of projects that meet the CEQ
Regulations (NEPA) and the CEQA guidelines. As discussed in Master Response 4
(Cumulative Impacts), the threshold criteria for consideration of a project in cumulative
analysis is based on these guidelines and regulations.
The EIR/EIS does not evaluate only the conservation strategy discussed in the NBHCP.
Numerous sections of the EIR/EIS, including Chapters 1, 2, and 4 and Appendix C, discuss
the underlying Planned Development of 17,500 acres. See the other responses to this
Comment Letter and Master Response 4 (Cumulative Impacts).

Response to Comment 110-19
The commentor is referred to Master Responses 3(Joint Vision) and 4 (Cumulative Impacts)
for an overall response on Cumulative and Joint Vision issues. Additionally, the commentor
is referred to Response to Comment 01-23.
The commentor states that, even without specific plans for development, development will
occur within the approximately 25,000-acre area between the City and Sutter County as the
direct result of the activities permitted under the NBHCP. The commentor suggests that
industrial and commercial development would result in significant job creation, which in
turn would mean that the joint Vision "will probably focus development east of Lone Tree
Road, [and] it is entirely reasonable to assume that there will be housing developed in the
area between Lone Tree Road and the eastern boundary of the Natomas Basin to house
workers at the MAP Project facilities and Sutter ICR." The commentor fails to provide any
evidence for this assertion. In fact, the area referenced in the commentor's letter is outside
the City's existing SOI and County Urban Service Boundary and, as such, development is
prohibited in this area under adopted plans and policies. If this area were considered for
development, future planning and environmental analyses must be conducted to determine
whether or not the City's SOI should be expanded in this location.

In addition to the prohibitions on development in this area in accordance with the planning
documents described above, any potential land use planning decisions would not be a direct
result of the NBHCP. The City, Sacramento County, and Sutter County previously decided
to allow only 17,500 acres of development in the Natomas Basin, and this precipitated the
need for significant flood control improvements, which in turn resulted in the requirement
to prepare the NBHCP. The NBHCP does not assume that the unincorporated area of
Sacramento County will be developed because there are land use plans and policies in place
which prohibit the development of this area until such unknown time as a comprehensive
annexation program is adopted. Rather, as stated above in the Response to Comment 01-23,
the NBHCP states that if future urban development were to occur, it would constitute a
significant departure from the Plan's Operating Conservation Program and would trigger a
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reevaluation of the Plan, potential amendments and/or revisions to the Plan and Permits,
and possible suspension or revocation of the City's Permits.
While the North Natomas Community Plan describes the mix of land uses acceptable within
the North Natomas portion of the NBHCP, this plan does not speculate on the type and
extent of development that could occur if the City's SOI were to be expanded to some
unknown location within Northwestern Sacramento County. The mix of land uses could
differ from those approved as part of the North Natomas Community Plan because the Joint
Vision MOU would establish certain land use planning and open space principles that
would need to be considered in planning this area, and the existing land use constraints and
opportunities differ from those in the North Natomas area.

Response to Comment 110-20
The EIR/EIS states that development could be proposed at some future date and that
additional and separate environmental and permitting review would be required before
that could occur. In addition, as noted below in Response to Comment 010-21, the EIR/EIS
acknowledges in Section 4.1.2 that future development beyond 17,500 acres would be likely
to result in impacts (including take to the Covered Species) beyond the levels discussed in
the NBHCP and EIR/EIS. This would trigger a reevaluation of the Plan, potential
amendments and/or revisions to the Plan and Permits, a separate HCP, and/or possible
suspension or revocation of the City's Permits. See Responses to Comments I10-1 through
110-19, as well as Master Responses 3 (Joint Vision) and 4 (Cumulative Impacts).

Response to Comment 110-21
The EIR/EIS evaluates cumulative impacts of past, present and reasonably foreseeable
development as described in Section 4.1.2. The commentor is referred to the Response to
Comment 110-7,110,17, and 110-19 and Master Responses 3(Joint Vision) and 4 (Cumulative
Impacts) for a discussion regarding the treatment of cumulative impacts in the NBHCP and
EIR/EIS.
The EIR/EIS acknowledges in Section 4.1.2 that future development beyond 17,500 acres
likely would result in impacts, including take, to the Covered Species beyond the levels
discussed in the Plan and EIR/EIS, and would trigger a reevaluation of the Plan, potential
amendments and/or revisions to the Plan and Permits, a separate HCP, and/or possible
suspension or revocation of the City's Permits. Similarly, page VII-61 of the NBHCP states
that if farmiug were to cease and an excessive proportion of the Basin were to be urbanized,
resulting in extensive losses of rice lands and other snake habitats, the giant garter snake
population might decline to the point of extirpation. While the NBHCP and EIR/EIS
recognize that development could occur in the Natomas Basin outside of the Permit Area, at
this time, as well as when the draft documents were released for public review, sufficient
information for the Lead Agencies to be able to conduct a complete review of the potential
effects that could occur if such development were to proceed was and remains unavailable.
With respect to the NBHCP's biological goals and objectives, extensive technical analyses
and environmental review demonstrate that the NBHCP conservation strategy would
remain effective for a total of 17,500 acres of Planned Development if the baseline conditions
(i.e., 3,854 acres of existing urban development and approximately 29,000 acres of non-urban
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development) do not undergo significant land use changes. Because the effects of further
development in the Basin are unknown, the NBHCP requires that additional planning,
environmental review and technical analyses be conducted if additional development is
proposed in order to determine the effect of such development on the effectiveness of the
NBHCP.

The NBHCP and EIR/EIS describe the potential cumulative impacts due to development of
up to 21,354 acres of past, present and reasonably foreseeable development in the Basin. As
the Tech Memo and EIR/EIS describe, the NBHCP conservation strategy will be effective in
mitigating the effects of incidental take associated with development up to 21,354 acres. This
analysis took into consideration how development of up to 23,000 acres would affect the
proposed conservation strategy's ability to comply with the NBHCP biological goals and
objectives. As part of the joint Vision process, the City, Sacramento County, and Wildlife
Agencies will evaluate the effects of any additional urban development in the Basin on the
NBHCP's conservation strategy in terms of the NBHCP's ability to continue to meet the
biological goals and objectives articulated on pages 1-14 - 1-16 of the Draft NBHCP. Because
information regarding the type, location, amount and extent of any further development in
the Basin is unknown, the Lead Agencies are unable to ascertain how such future
development would affect the biological goals and objects referenced by the commentor.

Response to Comment 110-22
The commentor is referred to the Response to Comment 110-19 and Master Responses 3
(Joint Vision) and 4 (Cumulative Impacts) for a discussion regarding the treatment of
cumulative impacts in the NBHCP and EIR/EIS.
Section 9 of the federal ESA prohibits the take of a species. It does not, as noted in the
comment, state that "take" must result in the death of an individual of a species, nor does
the USFWS's definition of "harm" in the definition of "take" require death of an individual
of a species. The definition of harm in 50 C.F.R. 17.3 is "an act which actually kills or injures
wildlife." Such an act may include significant habitat modification or degradation that
actually kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering. That definition was upheld by the United States
Supreme Court in Sweet Home Chapter of Communities for a Great Oregon v. Babbitt, I F.3d 1
(D.C. Cir. 1993), rev'd on other grounds, 515 U.S. 687 (1995). We disagree with the
commentor's unsupported assertion that development beyond 17,500 acres in the Natomas
Basin would be unlikely to result in take of the giant garter snake and other Covered Species
that rely on that habitat for various life cycle needs. For example, if the proposed ITPs are
approved most of the lands remaining outside of the proposed Permit Areas will be
potential snake habitat (see NBHCP, Figures 9-11), especially north and east of the airport.
Most of the lands outside of the proposed Permit Areas are cultivated rice fields, which are
suitable habitat for the snake. In addition, the snake has been observed throughout the Basin
(based on NBHCP Figure 12 and USFWS records) and is likely located throughout the areas
not included as Planned Development. Those lands that are not suitable snake habitat are
likely used by the Swainson's hawk for foraging habitat. Additionally, any future
development that might not directly affect Covered Species will likely indirectly affect
Covered Species. For example, residential development would likely lead to predation on
Covered Species by domestic animals, especially cats. Other indirect effects would likely
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occur. Although the development may occur on lands not inhabited by Covered Species
(which is unlikely, given the extensive use of the Basin by Covered Species), it would likely
indirectly affect surrounding lands. Clearly, future development will likely result in direct
and indirect effects to Covered Species. The NBHCP acknowledges that future development
beyond 17,500 acres likely would result in impacts, including take, to the Covered Species
beyond the levels discussed in the plan and EIR/EIS, and would trigger a reevaluation of
the Plan, potential amendments and/or revisions to the Plan and Permits, a separate HCP,
and possible suspension or revocation of the City's Permits.

Response to Comment 110-23
The commentor suggests that the failure of the EIR/EIS to address cumulative impacts of
development may also affect future implementation of the NBHCP commitments. The
commentor believes that these future cumulative impacts should be addressed in the
NBHCP EIR/EIS. The commentor also believes that the No Surprises Policy prohibits the
reevaluation of permit requirements and limits the USFWS's ability to seek additional
mitigation beyond the mitigation included in the NBHCP.
The commentor is referred to Master Responses 3 Qoint Vision) and 4 (Cumulative Impacts).
Also see Responses to Comments 01-23 and 110-17 and the associated text revisions
clarifying the NBHCP and EIR/EIS treatment of cumulative impacts. Both the NBHCP and
EIR/EIS describe the potential for future development to be proposed within the Basin.
Both the NBHCP and Draft EIR/EIS state that future annexation proposals and related
development of lands outside of the 17,500-acre Permit Areas may contribute to cumulative
impacts to the resources within the Natomas Basin (see NBHCP, p. I-5 - 1-6; Draft EIR/EIS,
p. 4-8). Because specific development projects have not been proposed and land use
planning efforts, technical analyses, and environmental review efforts have not commenced,
insufficient information is available to determine the types of effects that could occur.
Consequently, the NBHCP and Draft EIR/EIS explained that any future annexation
proposals and/or development proposals are subject to further planning efforts, technical
analyses, CEQA review, and local approvals, as well as any applicable state and federal
permitting requirements. As both the NBHCP and Draft EIR/EIS conclude, the NBHCP
conservation strategy is effective in mitigating for cumulative development of up to 17,500
acres, and it is not designed to mitigate for any effects of incidental take beyond 17,500
acres.

The USFWS No Surprises Rule provides, in part, that "[a)dditional conservation and
mitigation measures will not involve the commitment of additional land, water or financial
compensation or restrictions on the use of land, water, or other natural resources otherwise
available for development or use under the original terms of the conservation plan, without
the consent of the Permittee" (50 C.F.R. § 17.22(b)(5)(iii) and 17.32(b)(5)(iii)). Although the
commentor is correct in noting that the No Surprises Rule limits changes in the amount of
land or funding required, there is no mention in the comment of the fact that the Rule limits
such changes to those in excess of the commitments provided for in the operating
conservation program. Modification to the NBHCP beyond the scope of changes defined in
the NBHCP is prohibited under the No Surprises Rule without the consent of the
Permittees. Changes to the NBHCP that are within the parameters set forth in Chapter VI of
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the NBHCP, however, are part of the NBHCP's Operating Conservation Program, and thus
are not in addressed under the No Surprises Rule.

The NBHCP takes into consideration changes in response to Adaptive Management. One of
the changes that could trigger adjustments through Adaptive Management would be
significant land use changes outside of the reserve system (see NBHCP Section VI.F.1,
p. VI-22 as revised in the Final NBHCP and Final EIR/EIS). Thus, a substantial change from
undeveloped lands to developed urban lands outside of a reserve site would be the type of
land use change that the NBHCP would respond to through the Adaptive Management
process. Although no changes to the NBHCP will be required through the Adaptive
Management process that result in an increase in the amount of land required as mitigation,
sufficient funding must be made available to fund the costs associated with revisions to the
NBHCP resulting from the Adaptive Management program. Thus, through the Adaptive
Management program, the Permittees will be responsible for funding and adjusting reserve
practices as necessary in response to significant changes in land use conditions outside of a
reserve site.
Moreover, the NBHCP states that further development outside of the Permit Areas and/or
beyond 17,500 acres of development would constitute a significant departure from the
Plan's Operating Conservation Program and would trigger a new effects analysis, potential
amendments and/or revisions to the Plan and Permits, a separate conservation strategy and
issuance incidental take permits for that additional development, or potential revocation or
suspension of the City or Sutter County's Permit, as may be appropriate (see e.g., NBHCP,
p. 1-5). In this regard, Permittees or Potential Permittees proposing such additional
development would be responsible for funding and implementing any mitigation
requirements necessary to offset the effects associated with incidental take due to that
additional development. Such mitigation requirements may include mitigation necessary to
offset any adverse individual or cumulative effects on the effectiveness of the NBHCP's
conservation strategy. By acknowledging the possibility of future development and defining
a process to address the effects of future development either through the NBHCP Adaptive
Management and/or an amended or separate conservation strategy, the USFWS has not
concluded that development in the Basin beyond 17,500 acres or outside of the Permit Areas
is "unforeseen" or an "extraordinary circumstance."
For the reasons stated in Section 1.3 of the Final EIR/EIS, the Lead Agencies have concluded
that the EIR/EIS is not subject to recirculation. Contrary to the commentor's assertion, the
EIR/EIS did not omit any discussion of cumulative impacts, nor did it conclude that such
future unknown impacts would be insignificant. That is, the Draft EIR/EIS evaluated the
impacts associated with development of a total of 17,500 acres of urban development in the
Basin, based on past, present, and reasonably foreseeable development. Sufficient

information is not available to evaluate the specific cumulative impacts of possible
development beyond 17,500 acres. Nonetheless, the Draft EIR/EIS stated that future
development could contribute to cumulative impacts to the resources within the Natomas
Basin (see Draft NBHCP, p. 1-5 - 1-6; Draft EIR/EIS, p. 4-8). At this time, the type and extent
of such cumulative impacts is speculative because the amount, extent, and location of any
further development in the Basin is unknown. While it is anticipated that development in
the Basin may be proposed, insufficient information is available regarding actual specific
development proposals, impacts associated with such development, or the extent of any
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mitigation requirements associated with future development efforts. Consequently, the
Draft EIR/EIS does not conclude that cumulative impacts are insignificant; rather, the Draft
EIR/EIS states that any further development in the Basin must conduct further planning
and environmental analyses and develop a separate conservation strategy or amend the
NBHCP conservation strategy to accommodate any such additional development.

Response to Comment 110-24
The commentor is referred to Master Responses 3(Joint Vision) and 4 (Cumulative Impacts),
and to the Response to Comment 110-17 above regarding the purported inconsistencies
between the NBHCP and the EIR/ EIS.
Consistent with the commentor's request and as further explained in Master Response 4
(Cumulative Impacts), the EIR/EIS identified and analyzed the cumulative impacts of past,
present, and foreseeable future development, and the NBHCP conservation strategy has
been developed to provide adequate mitigation for these effects (see Chapter 4 of the
EIR/EIS, the Biological Resources Technical Memo, and Chapter VII of the NBHCP). With
respect to development that exceeds 17,500 acres, however, it is not the USFWS's
responsibility to calculate the level and type of development that could in the future be
considered by the City, Sacramento County, or Sutter County. In addition, neither the City,
Sutter County, nor Sacramento County has approved any additional development that
exceeds the 17,500 acres in the Basin. If this were to occur, it would necessitate that the City,
Sutter County, and Sacramento County revise the NBHCP to seek take authorizations for
additional urban development. The commentor is referred to Master Response 4
(Cumulative Impacts) regarding the difficulties in evaluating possible future airport
expansion and light rail, and residential and commercial development east of Lone Tree
Road.
It is acknowledged that certain benefits may be associated with establishing consistent
mitigation standards for incidental take associated with development within the Natomas
Basin as explained on page 3-14 of the HCP Handbook and as referenced in Comment 11024. Consistent with the HCP Handbook, the consistent mitigation standards proposed under
the NBHCP have been determined to be effective in mitigating up to 17,500 acres of
development within the Permit Areas, as this development has been planned for more than
a decade and identified in adopted City and Sutter County General Plans, community plans,
and specific plans. By contrast, development beyond 17,500 acres is not contemplated in any
adopted land use plans for the Basin. Thus, it is unknown whether the NBHCP will be
effective in mitigating for development beyond 17,500 acres andoutside the Permit Areas,
because specific information regarding the nature, extent, amount and location of
development remains unknown until the City, Sutter County, and Sacramento County
complete further planning, technical analyses, and environmental review. Moreover, it is
anticipated that further development in the Basin likely would be subject to a higher
mitigation standard than the NBHCP because of the habitat that would be impacted, the
presence of NBHCP Mitigation Lands, and other environmental constraints (e.g., flooding,
etc.) which could necessitate additional mitigation. Consequently, the Permittees and
Wildlife Agencies do not believe that applying the mitigation standards of the NBHCP to
future development in the joint Vision area or other areas outside the Permit Areas
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necessarily will comply with ESA and CESA requirements or mitigate any future significant
impacts to a less then significant level under NEPA and CEQA.
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Letter Ill-Perry Farms
Response to Comment I11-1
The biological justification for the 1-mile Swainson's Hawk Zone is that: (1) the majority of
nesting trees are along the Sacramento River; and (2) although during migration Swainson's
hawks fly to Central and South America, during fledging of young, the hawks require
foraging habitat in close proximity to the nest. Woodbridge (1991, cited in England et al.,
1997) found that reproductive success of Swainson's hawks declined as the distance they
had to travel to forage increased. Thus, providing habitat near nest sites is important to
maintaining reproductive success. One mile is used to define the area within close proximity
to a nest.
In a review of Figure 13 of the NBHCP, the majority of nests are not in the northern part of
Sacramento County. For clarification, Figure 13 of the NBHCP shows the Swainson's Hawk
Zone incorrectly; the Zone does not encircle the Natomas Basin. The Swainson's Hawk Zone
is located along the western side of the Natomas Basin, starting at the inward toe of the
levee of the Sacramento River and eastward one mile. The Swainson's Hawk Zone goes
south to Interstate 80. The Swainson's Hawk Zone does not include the portion south of I-80
because that area was urbanized prior to the 1997 NBHCP as well as the revised NBHCP.
Figure 13 in the Final NBHCP has been corrected to include an accurate depiction of the
Swainson's Hawk Zone. See also Figure 3-5 of the EIR/EIS.

Response to Comment 111-2
The commentor inquires what consideration was given to the Yolo Bypass in Yolo County
in development of the Swainson's Hawk Zone. In response, page II-18 of the Draft NBHCP
states:
The Sacramento River location affords the hawk relatively easy access to foraging
uplands on either side of the river including substantial open space and reserve
lands located in Yolo County. Relative to the Natomas Basin HCP area specifically,
information indicates that nesting sites and foraging activity occur throughout the
Basin (Estep, 2001), again depending on the presence of suitable trees in proximity to
upland foraging areas. As such, part of the NBHCP Conservation Strategy is to both
preserve to the extent practicable habitat within the Swainson's Hawk Zone adjacent
to the Sacramento River and also to enhance and expand Swainson's hawk habitat
through provision of suitable trees and groves in proximity to upland foraging
reserves.
The primary reason for the designation of the Swainson's Hawk Zone is the concentration of
active nest sites along the Sacramento River in the Natomas Basin. The NBHCP
acknowledges that these nests are in proximity to the open areas and reserves in Yolo
County; however, because those areas are outside of the NBHCP plan area, they are not
counted as Mitigation Lands. Nevertheless, lands in Yolo County are recognized as
contributing foraging habitat opportunities to Swainson's hawks nesting in the Natomas
Basin.
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Response to Comment 111-3
The 1997 NBHCP called for a 1-mile Swainson's Hawk Zone for the same purpose described
in Ill-1 so that foraging opportunities would be available for hawks in close proximity to
nests while the fledglings are young (p. IV-26 of the 1997 NBHCP). The reference to hawks
flying 18 miles to forage was found in the 1997 NBHCP but the reference to flying 10 miles
was not.

With regard to development along Garden Highway, the NBHCP was prepared to address
the effects of Planned Development, not mitigate effects of prior development. The nesting
trees located along the river are by definition outside the Natomas Basin because they grow
in the area between the river and the inward toe of the levee along the Sacramento River
(the western boundary of the Basin).

Response to Comment 111-4
No requirements would be imposed on private farmers regarding the crops they could grow
or the agricultural practices that they could employ. Rice provides limited foraging
opportunities for hawks. Corn and safflower are not preferred for foraging because the tall
plants impede access to prey and prey abundance is low (Estep, 1989). Wheat is used
infrequently and predominantly during harvest operations (Estep, 1989). Additional
responses relevant to the function and value of various crops as foraging for Swainson's
hawks are in the responses to comment letters 01, 02, and 04, and in the Addendum to the
Biological Resources Technical Memo (Appendix K of the Final NBHCP).

Response to Comment 111-5
The concept of the Swainson's Hawk Zone was developed over approximately the last 10
years in consideration of Planned Development in the City, Sutter County, and Metro Air
Park. Given that time horizon, the site conditions supporting the Swainson's Hawk Zone are
generally those that existed in the 1990s (and for the most part continue to exist today).
These conditions are characterized by a high concentration of nesting birds along the
Sacramento River with abundant foraging habitat directly to the east. In a regulatory
context, development of the NBHCP is a result of the potential for the Covered Activities to
result in take of Covered Species. "Take," although defined differently by the USFWS and
CDFG, does not consider historical habitat conditions. The Applicants recognize that site
conditions were different prior to the development of the levee system, but that does not
obviate the need to evaluate the potential for take in the context of existing conditions.

Response to Comment 111-6
For clarification, the giant garter snake is listed as Threatened under both the ESA and
CESA. The Swainson's hawk is listed (Threatened) only under CESA. For the reasons
described in the above response, there is a biological basis for identifying a Swainson's
Hawk Zone in the NBHCP (extensive foraging habitat adjacent to widely used nesting
areas). Available information is not sufficient to specifically identify similarly important
areas for giant garter snakes. Surveys for giant garter snakes have intensified in the
Natomas Basin in the recent years but the entire Basin has not been comprehensively
surveyed for giant garter snakes. Documented high concentrations of the giant garter snake
are known from several areas (e.g., east side of Metro Air Park, east of S.R. 99 between
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Elkhorn Boulevard and Elverta Road). These areas, however, were subject to extensive
surveying by the USGS and others, and would be expected to show a high concentration of
snakes relative to unsurveyed areas. It is widely believed that giant garter snakes inhabit
most of the rice fields and canals/drains in the Natomas Basin, and all of those areas are
potential habitat. Accordingly, the Applicants have not identified a primary zone for the
giant garter snake.

Response to Comment 111-7
The commentor asks what authority exists to not allow any development in the Swainson's
Hawk Zone. Under CESA, take of listed species is prohibited unless authorized through a
Section 2081 incidental take permit issued by CDFG. To issue such a permit, CDFG must
find that take of listed species is incidental to an otherwise lawful activity and that the
authorized take shall be minimized and fully mitigated. Cal. Fish & Game § 2081(b).
Similarly, inclusion of the Swainson's hawk as a Covered Species in a federal incidental take
permit requires that the species be considered as "listed" and that take of Swainson's hawk
to be minimized and mitigated to the maximum extent practicable--16 U.S.C.
1539(a)(2)(B)(ii). The NBHCP reflects that direct mortality or injury from Covered Activities
is expected to be minimal; however, take is expected to indirectly occur through habitat
alternation. The NBHCP employs multiple strategies to mitigate take that could occur from
the removal of nest trees through (1) avoidance, which includes policies such as the
Swainson's Hawk Zone, and (2) compensation, which includes policies related to nest tree
planting and upland reserves.
The ESA and CESA are not land use regulation statutes; they regulate take of listed species.
By contrast, the Land Use Agencies regulate land use to meet the requirements of the ESA
and CESA. The NBHCP proposes to restrict development in the Swainson's Hawk Zone to
meet, in part, the requirements of the ESA and CESA to avoid, minimize, and mitigate for
the take of Swainson's hawk in the Swainson's Hawk Zone and the rest of the Natomas
Basin that could result from Planned Development. The restrictions on development in the
Swainson's Hawk Zone proposed by the City and Sutter County are within their respective
police powers to regulate land use within their respective jurisdictions. Consequently, the
City and Sutter County may lawfully restrict development within the Swainson's Hawk
Zone.

The cbmmentor is referred to Response to Comment 111-7 for a discussion of the authority
regulating development in the hawk zone. Although the permittees are proposing
avoidance, minimization, and mitigation measures to reduce the potential for incidental
take of Swainson's hawk, development within a 252-acre portion of the Swainson's Hawk
Zone located in the City's Permit Area could result in the potential for incidental take of
individual Swainson's hawks as described on pages VII-11 to VII-18 of the Draft NBHCP.
Similarly, the loss of foraging habitat in Sutter County could result the potential for
incidental take of Swainson's hawks (see Draft NBHCP, pp. VII-11 to VII-18). As described
in the NBHCP, take authorization by CDFG under CESA is governed by Section 2081 of the
Fish and Game Code and regulations set forth in Title 14 of the California Code of
Regulations, Section 783.0 et seq. Take authorization may be granted by CDFG only where
certain conditions are met in accordance with CESA as described in the NBHCP (see e.g.,
Draft NBHCP, p. 1-28). Consequently, the City is applying for a modification of its existing
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Section 2081 permit and Sutter County is applying for a new Section 2081 permit in order to
ensure that the Covered Activities within the City and Sutter County's Permit Areas receive
incidental take authorization for the take of State-listed species.

Response to Comment 111-8
The Settlement Agreement did not establish the 1-mile-wide open space area along the
Sacramento River. As noted below in the Response to Comment 111-9, the 1997 NBHCP
designated the one-mile-wide Swainson's Hawk Zone. The Settlement Agreement provides
that as part of the City's evaluation of areas that in the future may be included within a
LAFCO-approved sphere of influence and ultimately annexed to the City, the City will
confirm its interest in creating a 1-mile-wide Swainson's hawk open space corridor along
the Sacramento River. The commentor is referred to Master Response 3(Joint Vision). As
stated in the NBHCP, the City and Sutter County, with a few exceptions, are committed to
prohibiting any development in the Swainson's Hawk Zone, irrespective of whether or not
this zone is formally designated as open space (see Section V.A.5.b.1 of the NBHCP).

Response to Comment 111-9
Neither the Applicants nor the Lead Agencies are aware of the source of information relied
upon by the attorney for the Friends of the Swainson's Hawks for comments expressed in
May 2001. It is possible that the Friends of the Swainson's Hawks could have relied upon
the fact that the 1997 NBHCP previously designated a one-mile-wide Swainson's Hawk
Zone.
The NBHCP was prepared by the City and Sutter County with the technical assistance of the
Wildlife Agencies; however, until the plan was completed and submitted to the USFWS as
part of the City's and Sutter County's applications for incidental take permits, its precise
contents were not released to the public. USFWS released information regarding the
NBHCP and the incidental take permit applications to the public through the public review
and participation procedures established in the USFWS's ESA regulations contained in Title
50 of the Code of Federal Regulations, its NEPA regulations, and the federal Administrative
Procedures Act. However, creation of a one-mile-wide Swainson's Hawk Zone was
provided for in the 1997 NBHCP and addressed in the Settlement Agreement; therefore, it is
not surprising that members of the public referred to it prior to release of the revised
NBHCP.

Response to Comment 111-10
Neither the ESA nor CESA grant land use planning authority to the state or federal
governments. The Supreme Court recently affirmed in the Solid Waste Agency of N. Cook
County v. U.S. Army Corps of Engineers et a1.,121 S. Ct. 675, 684 (2001) ("SWANCC") decision
that regulation of land use is a function performed by local land use agencies.
The Swainson's Hawk Zone is proposed by the Land Use Agencies to be protected under
the NBHCP as part of the Operating Conservation Program for the protection of Swainson's
hawks. The NBHCP does not designate critical habitat within the meaning of the ESA. The
Swainson's hawk is not a federally listed endangered or threatened species. As such, the
USFWS has not promulgated any regulations designating critical habitat for this species.
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Response to Comment I11-11
See Response to Comment 111-10.

Response to Comment 111-12
The commentor correctly notes that the 1997 NBHCP was upheld in the Sacramento County
Superior Court for purposes of the State's issuance of a Section 2081 Permit to the City. The
1997 NBHCP included a Swainson's Hawk Zone that was defined as a corridor beginning at
the Sacramento River levee, extending eastward for one mile, and running from the
intersection of the Sacramento River and Natomas Cross Canal in the north of the plan area
to the intersection of the Sacramento River and the American River in the south (1997
NBHCP, p. IV-26). The revised NBHCP refines the Swainson's Hawk Zone to further clarify
the relationship between this zone and the location of Planned Development.
The City's current 2081 Permit is based upon the 1997 NBHCP. The NBHCP was also
submitted to the USFWS in support of the City's application for an incidental take permit
under the ESA. In National Wildlife Federation, et. al. v. Secretary of the Interior Bruce Babbitt, the
district court invalidated the City's federal incidental take permit. Since the NBHCP is being
revised and updated, in part, to meet the requirements of the ESA as described in the
NBHCP, the City is proposing to seek approval from CDFG to modify the existing 2081
Permit. The proposed modification is intended to update the City's 2081 Permit in order for
the permit to reflect the revised terms of the NBHCP and the corresponding Implementation
Agreement.
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Response to Comment 112-1
The NBHCP is based on the premise that all lands within the areas of Planned Development
have relatively equal habitat value for purposes of mitigation. The NBHCP further includes
species-specific mitigation measures based on the impacts specific to the types of habitat to
be affected by Planned Development. Additionally, based on the biological analysis of
impacts related to Planned Development, specific policies are included in the NBHCP for
management of the Mitigation Lands that address impacts specific to the land use and
habitat types impacted by Planned Development. Thus, the same analysis and mitigation
approach cannot necessarily be used for higher levels of development (than those included
as Planned Development in the NBHCP) with a different footprint of development, and
hence, different impacts.

Response to Comment 112-2
The commentor is correct that one of the underlying principles for establishing the
mitigation ratio at 0.5:1 is that the habitat value of the Mitigation Lands will exceed the
habitat value of the area subject to Planned Development. It is not correct, however, that the
same principle can be used to justify the same mitigation ratio on an even larger area of
development. The premise that the development area can be enlarged while still retaining
the same mitigation ratio does not consider the following factors:
•

The large block reserve sites that benefit the Covered Species become increasingly
difficult to acquire as the development area increases;

•

The economies of scale necessary to succeed in rice farming and other agricultural
activities proposed as appropriate activities of TNBC become too small to provide
quality habitat; and

•

The impacts of a larger development area are more difficult to mitigate than a smaller
development area because of the larger sizes of infrastructure necessary to serve a large
area.

The analysis completed in the EIR/EIS indicates that the mitigation ratio of 0.5:1 is expected
to be appropriate for 17,500 or fewer acres of Planned Development. Any request to amend
the NBHCP or propose a separate HCP must evaluate the impacts of the increased

development area and propose a mitigation ratio that mitigates the impacts. Specific
questions of biological impacts and mitigation needs associated with development beyond
17,500 acres is premature given the speculative nature of potential additional development,
which is addressed in more detail in Master Response 3(Joint Vision).

Response to Comment 112-3
The NBHCP sets forth an Operating Conservation Program to mitigate impacts of Planned
Development of 17,500 acres. For clarification, the only annexation area included in the
City's Permit Area for 8,050 acres of Authorized Development is the "Panhandle" area that
is (1) mostly developed, (2) part of the North Natomas Community Plan area, and (3)
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between two incorporated, developed areas of the City. If or when the City approves an
annexation that is not addressed in the NBHCP, the area to be annexed must comply with
all state and federal regulations, including CEQA, NEPA, CESA, and ESA.

Response to Comment 112-4
The West Lakeside project is discussed under Master Response 4 (Cumulative Impacts),
including its status relative to the General Plan Amendment and Comprehensive
Annexation Program. In addition, also see Master Response 3(Joint Vision) and 112-6 below.

Response to Comment 112-5
The NBHCP does not cap the number of acres that can be developed, and the Land Use
Agencies have not abdicated their land use authority (see Response to Comment 113-11 for
additional information). Also see Master Response 3 (Joint Vision) for a discussion of how
future annexations would be considered consistent with federal, state, and local laws.

Response to Comment 112-6
The West Lakeside project is located outside the City limits, north of Del Paso Road and on
the east side of the portion of the West Drain known as Fisherman's Lake. Because the area
is not a part of the North Natomas Community Plan area and therefore not subject to the
requirements of the NNCP, it is not known what the relationship of the project area and the
agricultural buffer is to be at this time. However, it is expected that a similar relationship
would exist between the project area and Fisherman's Lake as the urban project area south
of Del Paso Road and Fisherman's Lake when/ if the West Lakeside area is annexed into the
City.
In an Inter Office Memo dated May 30, 2002, William Carnazzo, Chief Assistant City
Attorney, completed a document search of all relevant North Natomas documents related to
the width of the agricultural buffer along the western side of the North Natomas
Community Plan area, including Fisherman's Lake. In his memo, Mr. Carnazzo concluded
that "the governing documents are the various editions of the community plan, where
references to the westerly buffer width consistently specify 200 feet." One of the obligations
of the 2001 Settlement Agreement related to the 1997 NBHCP federal litigation required the
City to initiate a North Natomas Financing Plan amendment to widen the westerly
agricultural buffer from 200 feet to 250 feet "to be consistent with the Mitigation Monitoring
Plan of the NNCP." Such an amendment of the Financing Plan was completed in June 2002.
The other conclusion reached by Mr. Carnazzo's memo is that the agricultural buffer starts
at the City limits (the western edge of the Permit Area), approximately the centerline of
Fisherman's Lake. References to the 250-foot-wide buffer in the NBHCP and EIR/EIS will be
clarified to be consistent with the opinion of the Chief Assistant City Attorney.

Response to Comment 112-7
The 1997 NBHCP established a one-mile Swainson's Hawk Zone along the Sacramento
River (p. IV-26 of the 1997 NBHCP). The 1997 NBHCP was drafted with the anticipation that
Sacramento County would also be using the HCP as the basis upon which to seek an
incidental take permit. The County did not seek such a permit in 1997, nor has it indicated it
is seeking take coverage outside the MAP area.
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In the Draft NBHCP, the Swainson's Hawk Zone was clarified to indicate that the zone is
one mile wide along the Sacramento River, with a southern boundary of Interstate 80 and a
northern boundary of the Cross Canal. Specifically, the areas within the City's Permit Area
were excluded from the Swainson's Hawk Zone. Also, Sutter County agreed to remove the
Swainson's Hawk Zone within Sutter County from their Permit Area through a future
General Plan Amendment. The Incidental Take Permit for Sutter County will specifically
not include the Swainson's Hawk Zone in their Permit Area. The NBHCP will be further
clarified to identify that the western edge of the Swainson's Hawk Zone is the Natomas
Basin boundary (i.e., the inward toe of the levee along the Sacramento River).
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Letter I13-Law Offices of Gregory Thatch
Response to Comment 113-1
The Applicants revised the NBHCP to address five key considerations: (1) the National
Wildlife Federation, et. al. v. Secretanj of the Interior Bnice Babbitt (August 15, 2000) 128 F. Supp.
2d 1274 decision (NWF v. Babbitt), (2) new and modified federal and state regulatory
requirements governing the incidental take of listed species, (3) refinements in biological
information collected in the Natomas Basin, (4) mitigation requirements resulting from the
CEQA process; and (5) the participation of Sutter County as a permittee.
As described in Section LH of the NBHCP, the Applicants revised the NBHCP to remedy
the defects identified in the NWF zl. Babbitt decision. Judge Levi's decision contained certain
guiding principles regarding the preparation of an adequate HCP and effective conservation
strategy. Key revisions contained in the NBHCP thus are intended to ensure that the
Operating Conservation Program would meet the requirements outlined in NWF v. Babbitt
and provide for the implementation of a successful HCP in support of the USFWS's Section
10(a) permit issuance criteria.
In addition, in the interim since the USFWS approved the 1997 NBHCP and issued a Section
10(a) permit to the City, the USFWS has adopted certain new or modified federal regulatory
and policy guidance. Of particular significance, the USFWS promulgated its No Surprises
Rule and issued the "Five Point Policy" regarding the expanded use and integration of five
components of the Habitat Conservation Planning program. The components of this
program include: (1) biological goals, (2) adaptive management, (3) monitoring, (4) permit
duration and (5) public participation. These components are discussed in Section 1.5.1.4 of
the EIR/EIS. Similarly, CDFG has adopted new or modified State regulatory requirements
that govern the incidental take of State-listed species (e.g., Section 2081 permit regulations).
Consequently, certain revisions have been proposed to the to meet current regulatory
requirements and policy guidance.
Additionally, through the CEQA and NEPA process, the City, Sutter County, and USFWS
clarified mitigation requirements that would be required to mitigate for the significant
environmental impacts of the Covered Activities. In some cases, because these mitigation
requirements are not proposed in the NBHCP (e.g., mitigation for the loss of non-listed,
non-covered species), the EIS/EIR identified additional mitigation measures that will be
implemented by the City or Sutter County, as may be appropriate, in accordance with their
respective underlying authorities.

Finally, Sutter County is proposing to rely upon the NBHCP to obtain incidental take
coverage for Covered Activities within Sutter County's Permit Area. Consequently,
additional conservation measures are included in the NBHCP to address the participation of
an additional permittee. Similarly, in the event the Water Agencies choose to participate, the
NBHCP includes additional conservation measures designed to avoid, minimize, and
mitigate for the effects of the Water Agencies' Covered Activities. The NBHCP also was
revised to include specific provisions ensuring the effectiveness of the NBHCP in the event
one permittee chooses to seek incidental take coverage under the NBHCP or multiple
permittees participate in the NBHCP.
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Responses to the commentor's specific concerns regarding the changes to the NBHCP are
addressed in the remaining responses below.

Response to Comment 113-2
This comment raises concerns about recovery plans and cost obligations.

Incorporation of Recovery Plan Measures in NBHCP
The commentor states that the NBHCP requires automatic implementation of any
mitigation measures specified in recovery plans. The NBHCP, however, provides that
recommendations made pursuant to future recovery plans may be implemented only as
part of the NBHCP where such changes are supported by monitoring results or new
scientific information and when such recommendations:
•

Relate to the physical management of Mitigation Lands;

•

Would improve the effectiveness of the NBHCP's Operating Conservation Program by
identifying relevant new information, approaches, techniques, or species protection
needs;

•

Can be implemented within the Plan Area;

•

Fit within the overall intent and framework of and are consistent with the NBHCP's
biological goals and objectives, and would not exceed the established Mitigation Ratio of
the Plan; and

•

Will not substantially sacrifice habitat values for Covered Species not addressed by the
Recovery Plan.(See NBHCP, pages VI-24 through VI-26.)

Additionally, pursuant to Sections 4.9.2 and 4.9.3 of the Implementation Agreement, the
Wildlife Agencies, as may be appropriate, will be required to provide written notification
supported by documented evidence and technical analysis indicating that the NBHCP
Operating Conservation Program should be modified to incorporate recommended
measures from an adopted recovery plan. In this regard, the NBHCP does not require
automatic implementation of any measures specified in a recovery plan. However, the
inclusion in the NBHCP of provisions that allow for adjustment of the Plan's Adaptive
Management program in response to relevant new information about the needs of the
Covered Species, including, under the conditions enumerated above, relevant
recommendations of recovery plans, is entirely appropriate and will ensure that the bases
for such Adaptive Management adjustments are grounded in the best available science.

Funding for Recovery Measures
The commentor's belief that the federal government is responsible for the costs of a recovery
plan is noted. Recovery plans are required to be developed under Section 4 of the ESA to
provide a road map to federal, state, local, and private entities that engage in activities that
affect listed species regarding measures important for the stabilization and eventual
recovery of listed species. Recovery plans do not have any regulatory effect nor do they
impose any costs on government or private entities. USFWS policy as stated in the HCP
Handbook provides that first and foremost, mitigation in an HCP is required to mitigate for
the impacts of take resulting from habitat lost through the covered activities by establishing
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suitable habitat for the species in perpetuity, if possible. However, contrary to the
commentor's suggestion, there is no necessary demarcation between actions that mitigate
for the impacts of take and actions that implement recommendations in a recovery plan.
Establishment of secure, permanent preserves managed to benefit listed species are often
primary mitigation measures included in HCPs, as they area in the NBHCP, and are often
among the primary recovery actions outlined in recovery plans. The inclusion in the
NBHCP of provisions to enable adjustment of management of the Mitigation Lands in
response to guidance provided in recovery plans developed for the Covered Species will
increase the likelihood that the mitigation provided in the NBHCP will be effective to meet
the Plan's goals and objectives.
Finally, we note that the HCP Handbook provides that, in some cases, it is acceptable for an
HCP to provide funding "to state or federal agencies to implement recovery actions within
critical habitat, to restore degraded habitat, to address anthropogenic influences, and for
conservation actions on larger, more secure populations of the affected species on public
lands. In some cases, matching federal/private funding has been developed under HCPs for
such purposes" (see HCP Handbook, p. 3-23). Thus, USFWS policy allows for habitat
conservation plans to provide a mechanism for funding recovery measures.

Applicability of Recovery Measures in Section 10(a) Findings
In considering the issuance of a Section 10(a) Permit, the USFWS must find that: (1) to the
maximum extent practicable, the permittee has minimized and mitigated for the impacts of
incidental take; (2) adequate funding is provided for the conservation plan and that the plan
specifies procedures to deal with unforeseen circumstances; (3) the taking will not
appreciably reduce the likelihood of survival and recovery of the species in the wild; and
(4) conservation measures required by the USFWS will be met (50 C.F.R. §§ 17.22(b)(2),
17.32). Additionally, in considering the duration of a permit, the USFWS considers the
duration of the planned activities, as well as the possible positive and negative effects
associated with the permits on listed species, including the extent to which the conservation
plan will enhance the habitat and increase the long-term survivability of the species (50
C.F.R. § 17.32(b)(5)). The USFWS HCP Handbook provides that the USFWS should
encourage applicants to develop HCPs that produce a net positive effect for the species or
contribute to recovery plan objectives. The Handbook also provides that the USFWS should
assess the extent to which an HCP's mitigation program is consistent with recovery plans,
and in cases where such plans have not been adopted, the USFWS should use its best
judgment to encourage the development of HCPs that would aid in species' recovery (see
HCP Handbook, p. 3-20).
Consistent with the Section 10(a) permit issuance criteria, the USFWS is required to find that
the proposed incidental take will not appreciably reduce the likelihood of survival and
recovery of the species in the wild. The NBHCP has been developed to ensure that the initial
avoidance, mitigation, and minimization measures are sufficiently vigorous and will
successfully avoid jeopardizing the Covered Species. Although the Applicants and USFWS
have continued to develop significant scientific information since 1997 regarding the status
of the Covered Species and effectiveness of the Mitigation Lands, some uncertainty exists
regarding the long-term effects of the conservation strategy primarily due to the elusive
nature of the giant garter snake. Because of this uncertainty, the NBHCP conservation
strategy is based on an extensive program of adaptive management and monitoring as
SAC11617951031060002(LETTERSDOC)
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further described in Chapters IV and VI of the NBHCP. Consistent with the USFWS HCP
Handbook guidance and the Five-Point Policy, adaptive management provisions are
intended to allow for changes in the NBHCP's mitigation strategies that may be necessary to
reach the NBHCP's biological goals and objectives, and to ensure the likelihood of survival
and recovery of the species in the wild (HCP Handbook, p. 3-24). The NBHCP allows for
adjustments in the mitigation strategy through the adaptive provisions to ensure that the
NBHCP continues to compensate for the effects of Planned Development and to meet the
required results of the Plan.

One aspect of the NBHCP's Adaptive Management program is to provide for the
implementation of recommended measures identified in a recovery plan as supported by
documented evidence. The Land Use Agencies and USFWS have determined that the
adaptive management provisions of the NBHCP are an important component of the
Operating Conservation Program. As the HCP Handbook encourages, the NBHCP provides
flexibility to incorporate the recovery plan measures so as to aid in species recovery and to
maintain consistency with future adopted recovery plans.
The NBHCP requires the landowners to fund the costs of the Operating Conservation
Program, which is designed to ensure, in part, that the Covered Activities do not
appreciably reduce the likelihood of the survival and recovery of listed species. The
NBHCP's Operating Conservation Program consists of the payment of Mitigation Fees to
fund the costs of acquiring, preserving, restoring, and enhancing the Mitigation Lands.
Because the NBHCP Operating Conservation Program is based on implementation of an
adaptive management program that may be modified to incorporate recommended
measures contained in a recovery plan, the Mitigation Fee may be used to fund adjustments
to the NBHCP resulting from recovery plan recommendations that meet the criteria
identified in Chapter VI and summarized above. While the Applicants and the Wildlife
Agencies are receptive to and may use grants or other federal and state awards to fund
adjustments to the NBHCP which are proposed in the future to incorporate recommended
recovery measures, the NBHCP does not rely on such funding in order to meet its assured
funding requirements.

Response to Comment 113-3
The 1997 NBHCP included an adaptive management program and provisions for NBHCP
revisions resulting from any future USFWS Giant Garter Snake Recovery Plan or CDFG
Swainson's Hawk Recovery Plan (see e.g., 1997 NBHCP, p. IV-37 - IV-38). The 1997 NBHCP
also authorized adjustments in the amount of the Mitigation Fee necessary to fund certain
NBHCP adaptive management provisions and revisions due to recovery plan adoption (see
e.g., 1997 NBHCP, p. IV-33). The revised NBHCP retains these provisions and further
refines them to eliminate the fee cap and to clarify the scope of revisions that may be made
to the NBHCP in response to adaptive management, recovery plan adoption, and
monitoring (see e.g., VI-25 through VI-27). The revisions contained in the revised NBHCP
are consistent with and respond to Judge Levi's decision.
The revised NBHCP conservation strategy is proposed to avoid, minimize, and mitigate the
impacts to Covered Species resulting from the Covered Activities. Chapter V of the NBHCP
has been revised to clarify that the measures for species that might occur or only rarely
occur in the Natomas Basin apply only in the event that Planned Development results in the
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potential for incidental take of such Covered Species. Refer to Responses to Comments
113-63 through 113-79 for the species-specific language changes to Chapter 5 of the NBHCP.

Response to Comment 113-4
The NBHCP includes appropriate measures to monitor the presence and viability of
Covered Species within the Mitigation Lands. Monitoring of species within the Mitigation
Lands is a key component in guiding the management practices upon the reserves and in
directing adaptive management if the Operating Conservation Program requires
adjustments. The NBHCP requires that monitoring of species occur within the Basin but
outside of the Mitigation Lands to provide a comparison of species distribution and to
evaluate the success of habitat enhancement upon the reserves.
Comments on the costs of the monitoring program suggest a misunderstanding of the Fee
Analysis prepared for the NBHCP. The Fee Analysis is a complex analysis that establishes
the necessary cash flow to implement the NBHCP and to maintain TNBC reserves in
perpetuity. In response to this comment, EPS has reviewed the Fee Analysis and determined
that $757.70 of the $10,027 Mitigation Fee applied to each acre of development would be
directed to monitoring costs. This equals 7.6 percent of the Mitigation Fee required under
the NBHCP.
It is recognized that while monitoring is valuable in guiding management of Mitigation
Lands, such information does not in itself improve habitat values. While the NBHCP
establishes a basic framework for monitoring operations, there is both the requirement and
the opportunity to refine the monitoring program after Incidental Take Permits are issued
under the NBHCP. Such adjustments to the Monitoring Program would ensure maximum
benefit from collected Mitigation Fees.

Response to Comment 113-5
The revised NBHCP clarifies the activities included in the Adaptive Management program
and refines the description of the NBHCP Adaptive Management activities to be consistent
with the Five Point Policy, which became effective after the USFWS issued the City's
Incidental Take Permit in 1997. The definition of adaptive management was not revised to
be broad and open-ended such that any feature of the NBHCP could be modified as an
adaptive management change. In fact, the 1997 NBHCP's original adaptive management
provisions are further clarified in the revised NBHCP to refine the conditions triggering
revisions to the NBHCP (as called for in the Five Point Policy) and to identify the process by
which such changes may be required.

NBHCP Adaptive Management Provisions
The adaptive management provisions contained in Section VI.F of the revised NBHCP are
similar to the provisions contained in Section VLE of the 1997 NBHCP. The 1997 NBHCP
identified four adaptive management modifications including: (1) new information
resulting from ongoing research on the giant garter snake or other Covered Species;
(2) recovery strategies under the future Giant Garter Snake Recovery Plan or CDFG
Swainson's Hawk Recovery Plan; (3) certain mitigation measures described in the NBHCP
that may need to be revised due to the NBHCP monitoring program; and (4) the 2,500-acre
and 400-acre minimum habitat block size requirements. As the 1997 NBHCP noted, each of
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these situations could result in new information, new approaches, or new recovery or
conservation standards that would need to be incorporated into the NBHCP (see 1997
NBHCP, p. IV-41). Similarly, the revised NBHCP retains the four Adaptive Management
modifications contained in the 1997 NBHCP and adds three specific conditions: (1) recovery
strategies due to adoption of Covered Species recovery plans; (2) significant land use
changes outside of the reserve system; and (3) uncertainties associated with Plan
implementation. Moreover, the revised NBHCP clarifies the approaches that will be used to
evaluate the effectiveness of the Mitigation Lands and to implement adjustments to the
Operating Conservation Program as further described on page VI-22 of the Draft NBHCP.

Relationship to No Surprises Rule
The USFWS No Surprises Rule provides, in part, that: "Additional conservation and
mitigation measures will not involve the commitment of additional land, water or financial
compensation or restrictions on the use of land, water, or other natural resources otherwise
available for development or use under the original terms of the conservation plan, without
the consent of the Permittee" (50 C.F.R. § 17.22(b)(5)(iii) and 17.32(b)(5)(iii)). While the
commentor is correct in noting that the No Surprises Rule limits changes in the amount of
land or funding required, the Rule limits such changes to those in excess of the
commitments provided for in the Operating Conservation Program.
The No Surprises Policy clearly applies to the NBHCP as described in Section VLK of the
NBHCP. For the reasons described above in Response to Comment 113-2, the USFWS and
the Land Use Agencies have included the adaptive management provisions in the
Operating Conservation Program. As such, the NBHCP defines the scope of the revisions to
the NBHCP that may result from the adaptive management program. Modification to the
NBHCP beyond the scope of changes defined in the Plan is prohibited under the No
Surprises Rule without the consent of the permittees. However, changes to the NBHCP,
within the parameters set forth in Chapter VI of the NBHCP, are part of the NBHCP's
Operating Conservation Program and thus do not fall within the ambit of the No Surprises
Rule. The NBHCP must provide that adequate funding will be available to implement
future adaptive management revisions to the NBHCP.
Although no changes to the NBHCP will be required through the adaptive management
process that result in an increase in the amount of required Mitigation Land, sufficient
funding must be made available to fund the costs associated with the revisions to the
adaptive management program. Consistent with Judge Levi's decision, the NBHCP was
revised to eliminate the fee cap contained in the 1997 NBHCP in order to ensure adequate
funding will be available to implement the NBHCP's adaptive management provisions.
Thus, it is acknowledged that the Mitigation Fee may increase over time in order to fund the
adaptive management and other mitigation measures contemplated by the NBHCP.
Nonetheless, the addition of the three specific conditions identified above, in conjunction
with the revised NBHCP's clarifications to the approach in implementing adaptive
management, appropriately bound the range of modifications which may occur under the
NBHCP consistent with the USFWS's No Surprises Rule.
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Response to Comment 113-6
The commentor is referred to Response to Comment 113-22 regarding the Area B land
acquisition process. The text on NBHCP pages IV-12 - IV-13 has been revised to clarify that a
potential acquisition site located within Area B must only be suitable for use by one or more,
but not all, of the 22 Covered Species (see the Final NBHCP for specific text changes).
The purpose of allowing out-of-Basin reserves in Area B is to provide another option for
acquiring Mitigation Lands. Acquisitions in Area B could help maintain the feasibility of
establishing Mitigation Lands by allowing acquisition of potentially lower-cost land, but
must be shown to benefit the Covered Species. Chapter IV, Section 4.C.2 of the NBHCP
provides that acquisition of Mitigation Lands in Area B should not occur where
potential Mitigation Land is available with the Basin and can be feasibly acquired (see
pages IV-12 - 13). The term "can be feasibly acquired" as used in the NBHCP will be based
upon a comparison of land prices in the Basin with those from neighboring areas. This
comparison would need to demonstrate that the costs of acquiring the Mitigation Lands
within the Natomas Basin would substantially exceed the costs of acquiring Mitigation
Lands in Area B. The text on page IV-13 of the NBHCP has been revised to provide this
clarification (see the Final NBHCP for specific text edits). Although the NWF a. Babbitt
decision did not require a specific clarification of the term "feasibly acquired," the NBHCP
incorporates this provision in order to clarify when out-of-Basin Mitigation Lands may be
acquired under the NBHCP in order to ensure that the NBHCP meets the Section 10(a)
permit issuance criteria. As stated earlier in Response to Comment 113-1, changes to the
NBHCP are not limited to those specifically identified by Judge Levi.

Response to Comment 113-7
The nest tree mitigation measure was developed in consultation with the USFWS and CDFG
to address temporal loss of nesting trees for the Swainson's hawk. The Swainson's hawk
uses the Natomas Basin for nesting and overwinters in South America. Therefore, the
creation of suitable nest habitat is important to the success of the species because breeding
and nesting are the primary use of the Natomas Basin habitat by the bird.
Additionally, the hawk prefers larger, mature nest trees in riparian systems or in small tree
clusters. Although the decline of nest sites alone may not be responsible for the decline of
the hawk population, the decline of nest sites in proximity to foraging areas is a concern.
Therefore, the Applicants and the Wildlife Agencies agreed that the replacement trees
should be planted on TNBC upland areas in order to establish new nesting habitat in
proximity to upland foraging areas.
Given the importance of nesting habitat to the hawk, it is important that the nest tree
replacement program ensure that a variety of species (some fast-growing) be planted to
replace loss of mature trees and that measures be included to avoid the creation of evenaged stands that grow and decline at the same time. Therefore, a 100 percent survival rate
ensures that if some of the replacement trees or clusters of trees do not survive, these trees
will be replaced. Over time this will result in nesting trees of different maturity and avoid
development of even-aged stands of nest trees.
It is also true that TNBC does plant trees to enhance cover for a variety of species. Both tree
cover and vegetative cover are incorporated into the TNBC Site Specific Management Plans.
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The nest tree replacement requirement includes specific species preferred by the hawk for
nesting as opposed to plantings for general cover.

Regarding the CDFG Swainson's Hawk Staff Report, the Applicants consulted these
guidelines but is not necessarily bound by these (see also Comment G3-22).

Response to Comment 113-8
The Lead Agencies agree that the Water Agencies will have no obligations under the
NBHCP until they file applications to become Permittees. This is clear in Sections 1.1.1 (see
footnote at the bottom of page 1) and 1.2.1 of the EIR/EIS. This is also discussed in Sections
I.B.2.c and I.B.2.d of the NBHCP. It is not necessary to expand the discussion in the NBHCP
because the current language is adequate and it is apparent that the Water Agencies will
have no obligations until they sign the Implementing Agreement and receive Incidental
Take Permits.

Response to Comment 113-10
The Applicants concur that this section of the NBHCP should be revised to clarify that (1)
those CEQA mitigation measures applicable to a given development are applied by the City,
and (2) the same practice would be used by Sutter County. The reference to CEQA
mitigation measures is not an additional requirement of the NBHCP, but rather an
explanatory statement to assist the reader in understanding that through the combined
CEQA and HCP mitigation process a full range of development impacts will be addressed.
See the Final NBHCP for specific text changes.

Response to Comment 113-9
As stated on page D-2, the term "Conserved Habitat Areas" includes Mitigation Lands
acquired by TNBC as mitigation under the NBHCP. It is acknowledged that the NBHCP
also uses the term Mitigation Lands, as defined in the NBHCP on page D-2, or "system of
reserves" as defined on page D-7. Mitigation Lands mean Conserved Habitat Areas for the
purposes of the USFWS's ESA regulations. To eliminate any confusion, the term "Conserved
Habitat Areas" is deleted from the definitions section of the NBHCP.

Response to Comment 113-11
The commentor believes that the NBHCP inappropriately attempts to regulate or restrict the
City's control over local land use decisions and suggests that the NBHCP provides that
annexations of land automatically constitutes a "take." However, the NBHCP does not
attempt to regulate or restrict the City's control over local land use decisions and its
sovereignty. Furthermore, the last paragraph on pages 1-5 and 1-6 of the Draft NBHCP is not
intended to constrain the City's ability to annex any land into the City limits; the intent is to
limit landowners' ability to seek coverage under this NBHCP for new development outside
of the City's Permit Area and beyond the 17,500 acres of the Planned Development. The
NBHCP sets forth the commitments that the City and Sutter County intend to implement
through the exercise of their respective land use authorities (see Implementation
Agreement, Section 6.5). The IA further clarifies the Land Use Agencies' land use authority.
Specifically, Section 6.5 of the IA states that "[n]othing in the NBHCP or in the IA shall be
interpreted or operate in a manner that expressly or impliedly (sic) diminishes or restricts
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the local land use authority of the CITY and SUTTER." Moreover, Section 7.3 of the IA states
that the adoption and amendment of general plans, specific plans, community plans, zoning
ordinances and other similar ordinances and approval of land use entitlements are matters
within the sole discretion of the Land Use Agencies.
The intent of the provisions on pages 1-5 and 1-6 of the NBHCP is to indicate that the
NBHCP does not provide incidental take authorization for future development of lands
outside of the City's Permit Area. Future development of land outside of the City's Permit
Area, including proposed annexation, will be subject to further planning and environmental
analyses prior to any approval. While we concur that the annexation of land does not
constitute incidental take of species per se or that annexation automatically will result in
urban development, the NBHCP includes the limitation on annexation in order to ensure
that additional lands not currently included within the City's Permit Area are not annexed
to the City with the expectation that the NBHCP provides coverage for incidental take
associated with development on these lands. Additionally, landowners generally seek
annexation in order to facilitate urban development, so it is not unreasonable to conclude
that such annexation requests, if granted, will in the future result in potential urban
development. In fact, annexation proposals generally are subject to environmental review
under CEQA because an annexations constitutes a discretionary action which may result in
physical effects on the environment (see e.g., Bozung v. LAFCO (1975) 13 Cal. 3d 263). The
text in Section I.B.2 of the NBHCP is revised to further clarify the limitation on incidental
take coverage for lands currently located outside of the City of Sacramento city limits. See
the Final NBHCP for specific text changes.
The NBHCP generally provides for Mitigation Land acquisition by TNBC. TNBC may
legally purchase and sell land, lease land for revenue, and hold title to conservation
easements. However, as a non-governmental entity, TNBC does not have authority to
condemn property (see NBHCP, p. IV-4). Moreover, the City does not intend to acquire
Mitigation Lands through the exercise of its condemnation powers.

Response to Comment 113-12
The intent of the NBHCP is to require TNBC to adjust its habitat reserve management
measures in a manner consistent with applicable recommended recovery plan measures,
and not to require that TNBC implement all species recovery plan measures in the Basin. As
the commentor has requested, the text in the fourth sentence of the second paragraph of
Section I.B.3.a of the NBHCP has been revised. See the Final NBHCP for specific text edits.
Response to Comment 113-13
The text in Section I.D of the NBHCP is intended to provide a general overview of the
Operating Conservation Program. In response to the commentor's request that this text be
revised to reflect the agreement regarding the change in managed marsh due to recovery
plan adoption, the commentor is referred to Section VI.H.2 of the NBHCP for a more
complete description of the potential changes in the NBHCP's managed marsh component.
The text referred to by the commentor on page 1-18 of the NBHCP has been revised . See the
Final NBHCP for specific text changes.
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Response to Comment 113-14
As described in Section VI.F of the NBHCP, the adaptive management provisions provide a
process to allow the NBHCP's Operating Conservation Program to be adjusted during the
life of the permits in order to ensure that the most up-to-date information is being utilized,
and that the Plan's biological goals and objectives are being achieved. The NBHCP identifies
specific situations in which new information, new approaches, and new recovery or
conservation standards would need to be incorporated into the NBHCP. The purpose of the
adaptive management provisions is not to require new mitigation premised on new
biological ideas.
The text in the last paragraph of Section I.D of the NBHCP has been revised to be consistent
with the text in Section VI.F. See the Final NBHCP for specific text changes.

Response to Comment 113-15
The commentor requests two text changes to Subsection (3), page 1-19 of the NBHCP. The
Applicants decline these changes. First, the trigger for the conversion of rice lands to
managed marsh is contingent on the adoption of the Giant Garter Snake Recovery Plan or
other new scientific information in order to have an effective adaptive management plan for
the NBHCP. New scientific information, for example, might include the monitoring results
of the TNBC reserves. Thus, because the NBHCP must include reasonable adaptive
management provisions for the protection of species over a 50-year period, the trigger for
increase in managed marsh was expanded. This is consistent with the USFWS Habitat
Conservation Planning and Incidental Take Permit Processing Handbook. Chapter 3,
Section 3, Subsection (g) of the Handbook states:
For some species, not all of the scientific information needed to develop
comprehensive long-term conservation strategies to conserve species may be
available at the time of HCP development. Where these data gaps occur, not
all of the questions regarding the long-term effects of implementing these
HCPs can be answered. When significant uncertainty exists, it can be
addressed through the incorporation and implementation of adaptive
management measures in the HCP.
Regarding the request to specify "privately" owned fields and canals, the Applicants note
that until such time as other public and quasi-public agencies adopt an HCP, the Applicants
cannot limit the definition of fields and canals in this context.

Response to Comment I13-16
Table 1-2 notes the Five Point Policy as one of the significant influences in the revisions to
the NBHCP, since the USFWS must review the requirements of the Five Point Policy
addendum prior to issuance of Incidental Take Permits. Published in June 2000, the Five
Point Policy addresses a range of topics, including biological goals and objectives, adaptive
management, monitoring, permit duration, and public participation. As such, modifications
to the NBHCP that respond to the Five Point Policy addendum occur throughout the
document. In response to this comment a new definition is added to address the Five Point
Policy. See the Final NBHCP for specific text changes.
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Response to Comment 113-17
The text on p. 1-28 of the Draft NBHCP does not indicate that "the new NBHCP will
incorporate any [emphasis added] mitigation measures recommended in future recovery
plans.." In fact, the text on page 1-28 states that "the NBHCP provides for inclusion, as
appropriate and within the limitatimu set forth in Chapter VI [emphasis added], of measures
recommended in future recovery plans...." Section VI.F identifies seven types of revisions
that may be made to the NBHCP and three approaches that will be used in implementing
these revisions. Additionally, the NBHCP requires the establishment of management
thresholds and periodic evaluations in determining the Plan's implementation status and
success in achieving its biological goals and objectives. Moreover, changes due to recovery
plan adoption only will be implemented if such changes are supported by monitoring
results from the Plan Area or by new peer-reviewed scientific information, and only if the
recovery plan recommendations comply with the limitations specified in Section VI.H of the
NBHCP. Consequently, the NBHCP does not provide for the inclusion of any and all new
measures in the future and the Plan remains subject to the USFWS No Surprises Rule as
addressed in the Response to Comment 113-5.

Response to Comment 113-18
The Applicants concur that take coverage for areas outside of the Permit Areas must be
subject to either an amendment of the NBHCP and related permits or a new HCP and
permits. Thus, the last sentence in the third paragraph of Section I-K of the NBHCP has been
amended. See the Final NBHCP for specific text changes.

Response to Comment 113-19
The comment notes that decomposition of rice stubble by flooding is one method of
removing rice stubble. This is clarified on page 111-4 of the Draft NBHCP, which states:
The residual rice straw in the fields after harvesting is typically burned,
plowed under, or flooded. Flooding to dispose of rice straw is becoming
more prevalent as the practice of burning rice straw is being phased out due
to air quality prohibitions. In addition to rotting the rice stubble, flooded rice
fields provide wetland habitat for ducks, geese and other migratory
waterfowl.

Response to Comment 113-20
Section IV.F.1 of the 1997 NBHCP first established the following monitoring requirement:
"General multi-species inventories shall be conducted throughout the NBHCP plan area a
minimum of once every five years throughout the term of the permits." The revised NBHCP
maintains this obligation with the addition of monitoring selected sites outside TNBC
reserves but within the Basin to provide control information to aid in evaluating the success
of reserve management. The comment regarding the cost of the five-year monitoring
program is not accurate. The monitoring effort to be conducted every five years includes the
standard annual monitoring efforts plus additional reporting and evaluation that is
estimated will cost $55,000 for each five-year monitoring effort, or $550,000 over the life of
the NBHCP's 50-year ITPs.
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Response to Comment 113-21
The commentor has correctly noted that item 7 on page IV-6 of the Draft NBHCP suggests
that detailed monitoring data will be collected throughout the Natomas Basin. It is the
Applicants' intent that selected sites within the Basin that are outside the TNBC reserves
will be monitored to provide a comparison between Covered Species occurrences in the
overall Basin and within TNBC reserves. Section IV.C.1.a(7) of the NBHCP has been revised.
See the Final NBHCP for specific text changes.

Response to Comment 113-22
Section IV.C.2.b of the NBHCP has been clarified to provide more guidance on "feasibly
acquired" and to ensure a balance between lands acquired in Area B and those in the
Natomas Basin. See the Final NBHCP for specific text changes.

Response to Comment 113-23
The Applicants want to make sure that each of the Mitigation Lands could be designed to
optimize the existing habitat on-site and would therefore not be required to be developed
with the percentages of 25 percent managed marsh, 50 percent rice, and 25 percent upland
habitat. The commentor is suggesting eliminating a sentence that in his view requires each
reserve site to be developed with the same habitat percentage of 25/50/25. The text cited in
the comment has been revised. See the Final NBHCP for the specific text change.

Response to Comment 113-24
The term "adequately removed" is consistent with the referenced Section IV.C.2.a. The
NBHCP provides both setback criteria and buffering criteria. The setback criteria is intended
to provide physical separation between Mitigation Lands and urbanized areas unless
unique circumstances merit acquisition of a reserve in close proximity to developed areas.

Response to Comment 113-25
The commentor requests that the proportion of managed marsh be adjusted only if required
by adoption of a future Giant Garter Snake Recovery Plan. As described on pages VI-22 and
VI-23 of the Draft NBHCP, the Adaptive Management provisions provide a process to allow
the NBHCP's Operating Conservation Program to be adjusted during the life of the permits
in order to ensure that the most up-to-date information is being utilized, and that the Plan's
biological goals and objectives are being achieved. Section VI.L.3 of the NBHCP summarizes
specific situations in which new information, new approaches, or new recovery or
conservation standards would need to be incorporated into the NBHCP, either through
revision or amendment.

As described above in the Response to Comment 113-2, the inclusion in the NBHCP of
provisions that allow for adjustment of the adaptive management program in response to
relevant new information about the needs of the Covered Species, including peer-reviewed
scientific information and monitoring data, is entirely appropriate and will ensure that the
bases for such adaptive management adjustments are grounded in the best available science.
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Response to Comment 113-26
For the California tiger salamander, the western spadefoot toad, vernal pool species, and
other covered plant species, it is possible that pre-construction surveys may identify the
presence of these species, although at this time, there are few identified occurrences of these
species in the Natomas Basin. Thus, the land use agencies require pre-construction surveys
and mitigation measures for these species (see pp. V-15 - V-16 of the Draft NBHCP). In
addition, pages V-24 - V-27 of the Draft NBHCP include TNBC's full mitigation
requirements for the California tiger salamander, the western spadefoot toad, vernal pool
species, and other covered plant species. This section builds on the 1997 NBHCP, which
"directed the TNBC to consult with the TAC, species researchers and experts periodically
during implementation of the Plan to determine what, if any, additional conservation
opportunities for the species might exist within the Plan's proposed reserve system" and
further stated "such opportunities might include, but are not limited to, establishment of
habitats suitable for the species within the reserve system and if appropriate re-introduction
of species into the Basin" (see pp. IV-35 - IV-37 of the 1997 NBHCP).
The Applicants agree that the method of creating new opportunities for these species should
be part of TNBC's Site Specific Planning Process, and should be accomplished in
conjunction with creation of suitable mitigation for habitat types of species known to be
present and directly or indirectly affected by Planned Development in the Basin. To this
end, the text of the full mitigation measure in Chapter V of the NBHCP has been amended.
See the Final NBHCP for specific text changes.

Response to Comment I13-27
The commentor has correctly noted that each of the Mitigation Lands will provide habitat
for a portion of the Covered Species, but rarely would a single reserve provide habitat for all
Covered Species. In fact, as noted, very few reserves will be situated as to allow
preservation or restoration of large, high terrace vernal pool habitats requiring Sacramento
Orcutt grass and slender Orcutt grass. The fourth paragraph of Section IV.D.1.b of the
NBHCP has been revised. See the Final NBHCP for specific text changes.

Response to Comment I13-28
TNBC is not an authorized USFWS Conservation Bank and it is not intended that the
Mitigation Lands serve such purpose. Mitigation Lands acquired by TNBC are specifically
related to mitigation of habitat impacts from Planned Development, and are not intended to
mitigate impacts of other development. For this reason, the option to mitigate through the
USFWS bank program using their mitigation ratios is a separate option from mitigation
through agreement with TNBC.

Response to Comment 113-29
The requirement for biological surveys to be performed by a qualified biologist approved by
the USFWS is standard operating procedure for the USFWS, and this language is routinely
inserted in HCPs. The USFWS does not have an "officially adopted regulation" requiring
this, but asserts the need for this language to remain in the NBHCP to ensure the scientific
credibility and quality of NBHCP implementation.
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Response to Comment 113-30
See Response to Comment 113-6 regarding the biological justification for tree mitigation
measures. Regarding "double dipping" to require developers to mitigate for specific nest
trees as well as pay mitigation fees, the Applicants note that the mitigation fee covers
mitigation for "landscape" level habitat effects, whereas the mitigation measures included
in the NBHCP also address site-specific avoidance, minimization, and mitigation measures.
In some cases, it may be feasible to avoid a nest tree through site planning. In other cases,
this may not be feasible, and site-specific minimization and mitigation measures may be
required. The NBHCP includes site-specific mitigation measures for all 22 Covered Species
that must be implemented in conjunction with payment of the Habitat Mitigation Fee.

Response to Comment 113-31
Similar to the Swainson's hawk nest tree mitigation requirement, the NBHCP includes
site-specific mitigation measures for VELB in addition to the payment of Habitat Mitigation
Fees. The revised VELB mitigation measures are consistent with the current (1999) USFWS
VELB Guidelines. The most recent guidelines were published July 9,1999, whereas the 1997
NBHCP was based on earlier guidelines. The NBHCP, therefore, uses the most recent
information and biological guidelines for mitigation.

Response to Comment 113-32
The commentor correctly notes that the NBHCP requires that TNBC redesign upland
reserves, as necessary, to meet Swainson's hawk recovery plan goals. However, CDFG must
adopt, among others, certain findings in authorizing the incidental take of Swainson's
hawks, including: (1) the impacts of authorized take shall be minimized and fully mitigated
and the measures are roughly proportional in extent to the impact; (2) the permit is
consistent with any regulations adopted by CDFG with respect to the incidental taking of
State-listed threatened or endangered species; (3) the applicant shall ensure adequate
funding to implement the mitigation measures and to monitor compliance and
effectiveness; and (4) issuance of the permit would not jeopardize the continued existence of
the species (Fish & Game Code § 2081). For the reasons set forth in the NBHCP, the
Biological Resources Technical Memo and Addendum (Appendices H and K of the Final
NBHCP), and the EIR/EIS, the NBHCP's provisions authorizing TNBC to implement
adjustments in the management of upland reserves in response to recovery plan adoption
are important components in ensuring that the impacts on Swainson's hawk will be
minimized and fully mitigated.

The obligation to fund species recovery is not limited to CDFG. Pursuant to Fish & Game
Code Sections 2109 and 2111, CDFG's recovery strategy for a State-listed species is required
to represent an equitable apportionment of both public and private and regulatory and
nonregulatory obligations. Thus, CDFG and private interests appropriately may bear the
costs of species recovery for the Swainson's hawk. The Applicants nonetheless are required
to demonstrate that adequate funding will be available to implement the mitigation
included in the NBHCP's Operating Conservation Program. The Operating Conservation
Program includes provisions for adaptive management and adjustments in the management
of upland reserves in a manner consistent with the recommended measures that may be
included in a future adopted Swainson's hawk recovery plan. Because these adjustments in
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the management of Mitigation Lands are contemplated within the NBHCP's Operating
Conservation Program, the Applicants are proposing to adopt Mitigation Fees that are
adequate to cover the costs of these management measures.

Response to Comment 113-33
For the California tiger salamander, the western spadefoot toad, vernal pool species, and
other covered plant species, it is possible that preconstruction surveys could identify the
presence of these species, although at this time, there are few identified occurrences of these
species in the Natomas Basin. Thus, the Land Use Agencies would require preconstruction
surveys and mitigation measures for these species (see pp. V-15 - V-16 of the Draft NBHCP).
In addition, pages V-24 - V-27 of the Draft NBHCP include TNBC's full mitigation
requirements for the California tiger salamander, the western spadefoot toad, vernal pool
species, and other covered plant species. This section builds on the 1997 NBHCP which
"directed the TNBC to consult with the TAC, species researchers and experts periodically
during implementation of the Plan to determine what, if any, additional conservation
opportunities for the species might exist within the Plan's proposed reserve system" and
further stated "such opportunities might include, but are not limited to, establishment of
habitats suitable for the species within the reserve system and if appropriate re-introduction
of species into the Basin" (see pp. IV-35 - IV-37 of the 1997 NBHCP).
The Applicants agree that the method of creating new opportunities for these species should
be part of TNBC's Site Specific Planning Process, and should be accomplished in
conjunction with creation of suitable mitigation for habitat types of species known to be
present and directly or indirectly affected by Planned Development in the Basin. To this
end, the text of the full mitigation measure in Chapter V of the NBHCP has been amended.
See the Final NBHCP for specific text changes.

Response to Comment 113-34
In response to this comment ( see also above Response to Comment 113-33 regarding the
California tiger salamander) text clarifications are proposed for TNBC's western spadefoot
toad mitigation measure. Proposed text changes to Section V.B.4.1 of the NBHCP are
presented in the Final NBHCP.

Response to Comment I13-35
See Responses to Comments 113-33 and 113-34.

Response to Comment 113-36
The commentor correctly notes that the provisions in Section VLB.2 of the NBHCP authorize
increases in the Mitigation Fee to account for NBHCP revisions due to changes in the
managed marsh component, monitoring results, new information, or recovery plan
adoption. However, the ability to increase the Mitigation Fee for such revisions is limited by
the requirements of the NBHCP (Sections VLE. and VLF). These requirements are described
in Sections VLE (Monitoring of the NBHCP) and VLF (Adaptive Management) of the
NBHCP. The text referred to by the commentor in Section VLB.2 of the NBHCP has been
revised to clarify that the limitations contained in Section VLH (Program Adaptation for
Recovery Plans) also apply. See the Final NBHCP for specific text changes.
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As noted above in the Response to Comment 113-5, the revised NBHCP retains the provision
in 1997 NBHCP which authorizes revisions to the NBHCP based on new information and
monitoring results. As such, these provisions are not new to the revised NBHCP.
Nonetheless, in accordance with the NINE v. Babbitt decision, the NBHCP was revised to
eliminate the cap on Mitigation Fee in order to demonstrate that the Mitigation Fee
adequately funds the costs of the program adaptations and revisions to the NBHCP
included in the Operating Conservation Program.

The NBHCP does not allow unlimited fee increases. Rather, the NBHCP states on pages VI-6
and VI-7 that the fees may be adjusted to account for all additional monetary obligations
that may be required to fully implement the land acquisition, ongoing or permanent
management (including restoration and enhancement), monitoring, database maintenance,
adaptive management, recovery plans, changed circumstances, and any other requirements
of the NBHCP and IA, subject to the limitations described in Section VI.K.1 ("Applicability
of the'No Surprises' Protections"). This text has been further clarified to reference the
applicable NBHCP sections. See the Final NBHCP for specific text changes.
The commentor is referred to the Responses to Comment 113-2 and 113-32 regarding the
NBHCP's treatment of revisions to the NBHCP resulting from future recovery plan
adoption.

Response to Comment 113-37
Revisions are proposed to the text of the first sentence of the second paragraph in Section
VLD of the NBHCP. See the Final NBHCP for specific text revisions.

Response to Comment 113-38
The commentor correctly notes that it is not the role of TNBC to monitor the other NBHCP
Permittees to determine their compliance with NBHCP provisions. While the determination
of adequate compliance with NBHCP provisions is the responsibility of the Wildlife
Agencies, monitoring compliance and compiling reports on compliance with provisions of
the NBHCP remain an obligation of the Permittees. As such, Section VLE.1 of the NBHCP
has been revised. See the Final NBHCP for specific text changes.

Response to Comment 113-39
Annual basinwide monitoring as described in Section VI.E.2.a of the NBHCP is limited to
giant garter snakes and Swainson's hawks. While not clearly described as basinwide
monitoring in the 1997 NBHCP, basinwide monitoring of these two species throughout the
Natomas Basin has been funded by TNBC on an annual basis since 1997.
Some level of monitoring of Covered Species at locations within the Basin but outside TNBC
reserves is required to evaluate the viability of Natomas Basin populations of Covered
Species. Such information is required to evaluate the overall success and effectiveness of
TNBC reserve management practices.
While $757.70 of the $10,027 mitigation fee applied to each acre of development would be
directed to monitoring costs (Appendix A of the Draft NBHCP), a substantial portion of this
cost was previously expended under the 1997 NBHCP. The comment that increased
monitoring has resulted in the an increase in O&M Administration and O&M Endowment
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from $3,055 to $4,750 is not accurate; additional changes to the estimates of NBHCP
implementation have also contributed to the increase in estimated implementation costs.
Response to Comment 113-40
Section VI.E.2, Design of Biological Effectiveness Monitoring Program, does not establish
additional monitoring requirements. Rather, it provides guidance for the development of a
comprehensive Biological Monitoring Program that is to be prepared within two years of
issuance of Permits under the NBHCP. A table has been added to the NBHCP to clarify
TNBC's total monitoring obligations.

Response to Comment 113-41
The requested deletion of the references to the NBHCP TAC and the Wildlife Agencies from
the referenced section will not be made. Although the monitoring programs will be adopted
by the TNBC Board, the NBHCP TAC and the Wildlife Agencies will participate in the
development of monitoring programs, and therefore the inclusion of the reference to the
NBHCP TAC and the Wildlife Agencies is appropriate. The requested deletion of the
reference to the basinwide Biological Effectiveness Monitoring Program will not be made
because there is both an overall Biological Monitoring Program and individual Site Specific
Biological Effectiveness Monitoring Programs that will be adopted for individual Mitigation
Lands.

Response to Comment I13-42
As noted in previous responses to comments, information on giant garter snake presence
within the Basin but outside of the Mitigation Lands is required to analyze the success of
TNBC's reserve management practices. In addition to guiding reserve management,
monitoring outside of reserves will provide crucial data on the viability of the Natomas
Basin population of giant garter snake. With regard to monitoring upon private lands, text
has been added to Section VLE.3.d of the NBHCP. See the Final NBHCP for specific text
changes.

Response to Comment 113-43
As noted in previous responses to comments, it is necessary to monitor Swainson's hawk
populations within the Basin but outside of the Mitigation Lands to evaluate the viability of
the species within the Basin. Given the distribution of Swainson's hawk nests primarily
along the Sacramento River, it is not anticipated that Mitigation Lands will contain
numerous mature nesting trees to support Swainson's hawks until newly planted trees have
matured. While monitoring of Swainson s hawks foraging upon the Mitigation Lands will
assist in guiding reserve management practices, evaluating the viability of hawk
populations within the Basin will require analysis of nesting sites. With regard to access to
private lands, Section VI.E.3.d of the NBHCP addressing Swainson's hawk monitoring has
been revised. See the Final NBHCP for specific text changes.

Response to Comment 113-44
As noted in previous responses to comments, it is necessary to conduct limited surveys
within the Basin on land outside of the Mitigation Lands in order to evaluate the success of
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TNBC's reserve management practices. Additionally, in the case of avian species, such
surveys will increase the likelihood of species detection, which in turn would allow TNBC
to modify management practices to maximize habitat values for species that are present in
the Basin.

Response to Comment 113-45
The comment that TNBC monitoring efforts for rarely occurring species should focus on
TNBC reserves is correct. If these species were found to be present in the Basin, however,
then it would be appropriate for TNBC to monitor locations of known populations.
Revisions have been made to "Rarely Occurring Species" text in Section VI.E.3.d of the
NBHCP. See the Final NBHCP for specific text changes.

Response to Comment 113-46
The comments regarding the NBHCP's adaptive management and recovery plan provisions
are noted, and the commentor is referred to the Responses to Comments 113-2,113-17,
I13-32, and I13-37. Revisions are proposed to the text of the second paragraph in Section
VI.F.1 of the NBHCP. See the Final NBHCP for specific text changes.

Response to Comment 113-47
As described in the Responses to Comments 113-2,113-17,113-32, and 113-37 and on pages
VI-22 - VI-27 of the Draft NBHCP, adaptive management changes identified in the NBHCP
do not include every mitigation measure contained in new recovery plans. The NBHCP
includes within its Operating Conservation Program adaptive management, monitoring,
and revisions to the NBHCP that may be needed due to adoption of future recovery
strategies in order to ensure that the NBHCP meets its biological goals and objectives and
supports the Wildlife Agencies' findings. To further clarify the approaches to adaptive
management, subsection (1) on page VI-23 of the Draft NBHCP has been revised. See the
Final NBHCP for specific text changes.

Response to Comment 113-48
As described in Responses to Comments 113-2,113-17,113-32, and 113-37 and on pages VI-22
through VI-27 of the Draft NBHCP, adaptive management changes identified in the NBHCP
do not include every measure contained in new recovery plans. Consistent with the No
Surprises Policy, the NBHCP's adaptive management program is part of the NBHCP's
Operating Conservation Program. That is, implementation of an Adaptive Management
program is required by the NBHCP's terms and conditions, and the NBHCP allows for
certain specified revisions to the Plan through this process. Because these revisions are
contemplated by the NBHCP, they would not be considered "unforeseen circumstances"
within the meaning of the No Surprises Rule.
As described in Section VI.K of the NBHCP, the NBHCP provides that no changes to the
Plan will be required through the Adaptive Management process that result in an increase
in the amount of land required as mitigation. Consistent with Judge Levi's decision,
however, the NBHCP was revised to eliminate the fee cap contained in the 1997 NBHCP in
order to ensure that adequate funding would be available to implement the NBHCP,
including its adaptive management provisions. Thus, it is acknowledged that the Mitigation
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Fee may increase over time in order to fund the adaptive management and other provisions
of the NBHCP. Nonetheless, the revised NBHCP clarifies the approach in implementing
revisions to the NBHCP through adaptive management in order to ensure that the
modifications are limited in their effect and are consistent with the USFWS No Surprises
Rule.
The first sentence of the second paragraph of Section VI.H.1 of the NBHCP has been revised
to further clarify adaptive management revisions due to recovery plan adoption and to be
consistent with the text contained in the fourth paragraph of Section VI.H.2 of the NBHCP.
See the Final NBHCP for specific text changes.

Response to Comment 113-49
See Response to Comment 113-16 regarding the trigger for additional reserves to be
managed marsh.

Response to Comment 113-50
See Response to Comment to 113-16 regarding the trigger for additional reserves to be
managed marsh.

Response to Comment 113-51
When and if a Swainson's Hawk Recovery Plan is promulgated, the adaptive management
section of the NBHCP would make appropriate modifications as indicated in Responses to
Comments 113-2 and I13-47.

Response to Comment 113-52
The NBHCP Independent Mid-Point Reviews provide an opportunity for the Wildlife
Agencies and Land Use Agencies to review the status of the NBHCP conservation strategy
as described on page VI-29 of the Draft NBHCP. The text on page VI-29 of the Draft NBHCP
describes the process which the USFWS must follow to support an increase in managed
marsh. The managed marsh component may be revised either in response to (1) monitoring
results from the Basin collected up until the Independent Mid-Point Reviews, (2) adoption
of a recovery plan information, or (3) peer-revised new scientific information if one of these
triggers demonstrates that adjustments in the managed marsh component are necessary.
The Independent Mid-Point Reviews provide for such adjustments, consistent with the
adaptive management provisions, in order to ensure that adjustments in the managed
marsh component on Mitigation Lands are supported by scientific evidence. Additionally,
the Independent Mid-Point Reviews are designed to provide a mechanism by which the
overall conservation strategy may be adjusted in the event only one Land Use Agency
participates or if both Land Use Agencies participate. If scientific data demonstrate that the
ongoing managed marsh-to-uplands habitat on the Mitigation Lands meets the NBHCP's
biological goals and objectives, then the NBHCP does not require an increase in the
managed marsh component even after recovery plan adoption. For these reasons, the
second paragraph on page VI-29 of the Draft NBHCP is retained.
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Response to Comment 113-53
The commentor states that the only terms of the NBHCP not subject to revisions by the
USFWS are the 0.5:1 Mitigation Ratio, the 75 percent cap on the percentage of managed
marsh, and the acquisition of up to 20 percent of the Mitigation Lands in Area B. The
NBHCP Operating Conservation Program includes adaptive management. As described
above in the Responses to Comments 113-2 and 113-5, however, the NBHCP identifies the
allowable revisions to the NBHCP which may arise due to adaptive management.
Consistent with the HCP Handbook, the NBHCP has attempted to define any mitigation
range of adjustments that might be required as a result of the proposed adaptive
management measures. The NBHCP sets forth a mechanism to determine the magnitude of
the change in management measures based upon the results of monitoring. It is anticipated
that the monitoring program will establish thresholds that will be used to determine the
level of deviation from the desired condition. In this regard, the NBHCP anticipates that the
greatest potential shift in conservation strategies anticipated to result from a future Giant
Garter Snake Recovery Plan would consist of the transition from rice cultivation to managed
marsh. The commentor's proposed change is not consistent with the adaptive management
component of the NBHCP and is not accepted.

Response to Comment 113-54
We concur that the term "net loss" misrepresents the impact of City's development to the
giant garter snake. The text has been changed to note this correction. See the Final NBHCP
for specific text changes.
As noted by the commentor, if the City were the sole jurisdiction participating in the
NBHCP, then a net increase in giant garter snake habitat would result from implementation
of the NBHCP. The NBHCP is, however, a multi-jurisdictional plan. Therefore, impacts are
first assessed for the Natomas Basin overall, as a result of the combined Planned
Development of the City, Sutter County, and Metro Air Park. The NBHCP mitigation
strategy is based on the maximum feasible mitigation to address impacts to the Basin overall
as a result of Planned Development. The nexus is therefore between the overall impacts
resulting from Planned Development in both the City and Sutter County, and the maximum
feasible mitigation. Just as the City assists in mitigation for the giant garter snake, Sutter
County assists in mitigation for the Swainson's hawk even though the County's individual
impact to the hawk is less than the City's individual impact.
Thus, Chapter VII, Take Levels and Impacts of the Plan, summarizes overall impacts and
specific impacts by jurisdiction in order to comply with judge Levi's ruling to address the
"severability" of the NBHCP. In the event the City should be the only participant under the
NBI ICP, the types of habitat created by the mitigation program would be revised to reflect
the specific impacts of the City exclusively. This process is explained in more detail on pages
V1-36 - 38 of the Draft NBHCP.

Response to Comment 113-55
See Response to Comment 113-7 regarding nesting tree mitigation.
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Response to Comment 113-56
Technical corrections and typographical errors identified are included in the amended text
(see the Final NBHCP for specific text changes.)

Response to Comment 113-57
Editorial corrections accepted. See the Final NBHCP for specific text changes.

Response to Comment 113-58
Although no known nest sites have been identified in the Basin, the white faced ibis is now
a frequent winter visitor to the Basin. Over the 50-year term of the NBHCP, nesting sites
may be established if suitable habitat exists. The NBHCP notes that the ibis prefers to nest in
large emergent marshes, which are extremely limited in the Natomas Basin. Therefore, the
NBHCP states that "potential nesting habitat is very limited."

Response to Comment 113-59
Comment noted and the NBHCP text has been changed. See the Final NBHCP for specific
text changes.

Response to Comment I13-60
Comment noted and the NBHCP text has been changed. See the Final NBHCP for specific
text changes.

Response to Comment 113-61
The commentor notes that because the bank swallow nests in vertical cliffs and riverbanks,
it is not reasonable to expect the species to use riparian habitats created by TNBC. Further,
the commentor notes that since there are no identified nesting areas in the Natomas Basin,
the mitigation measures and associated text regarding impacts should be changed.
Page 11-30 (Biological Data) of the Draft NBHCP notes that the State's nesting population of
bank swallows is currently concentrated on the banks of Central Valley streams. In addition,
approximately 75 percent of the current breeding population occurs along the banks of the
Sacramento and Feather Rivers. The Applicants concur that Planned Development is not
expected to have impacts to nesting sites because the interior of the Natomas Basin does not
support suitable nesting habitat for these species. However, the Basin does provide foraging
habitat in proximity to nesting areas along the rivers. For this reason, Planned Development
may directly impact foraging areas and indirectly impact nesting areas. Relative to the
suitability of Mitigation Lands to support this species, it is important to note that TNBC is
encouraged to purchase lands within the Swainson's Hawk Zone adjacent to the Sacramento
River, and that TNBC is additionally authorized to purchase lands on the waterside of the
levees in the Natomas Basin. For these reasons, it may be possible that some of the
Mitigation Lands could serve as suitable foraging and river bank nesting sites for the
species.
The commentor is also concerned that the NBHCP mitigation measure for the bank swallow
includes TNBC's use of approved recovery plans for the species. The commentor is
concerned that the permittees should not be financially responsible for recovery.
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The commentor raises an important issue since the purpose of an HCP is to mitigate the
impacts of development, not to compensate for impacts unrelated to the authorized
development. To this end, pages VI-25 and VI-26 of the Draft NBHCP explain the
relationship of recovery plans to HCP obligations.

Response to Comment 113-62
See Response to Comment 113-61.

Response to Comment I13-63
For the California tiger salamander, the western spadefoot toad, vernal pool species, and
other covered plant species, it is possible that pre-construction surveys may identify the
presence of these species, although at this time there are few identified occurrences of these
species in the Natomas Basin. Thus, the land use agencies require pre-construction surveys
and mitigation measures for these species (see pp. V-15 - V-16). In addition, pages V-24 - V-27
include TNBC's full mitigation requirements for the California tiger salamander, the western
spadefoot toad, vernal pool species, and other covered plant species. This section builds on
the 1997 NBHCP, which "directed the TNBC to consult with the TAC, species researchers and
experts periodically during implementation of the Plan to determine what, if any, additional
conservation opportunities for the species might exist within the Plan's proposed reserve
system" and further stated "such opportunities might include, but are not limited to,
establishment of habitats suitable for the species within the reserve system and if appropriate
re-introduction of species into the Basin" (see pp. IV-35 - IV-37 of the 1997 NBHCP).
The Applicants agree that the method of creating new opportunities for these species should
be part of TNBC's Site Specific Planning Process, and should be accomplished in
conjunction with creation of suitable mitigation for habitat types of species known to be
present and directly or indirectly impacted by Planned Development in the Basin. To this
end, the text of the full mitigation measure in Chapter V has been amended. See the Final
NBHCP for specific text changes.

Response to Comment 113-64
In response to this comment (see also above Response to Comment 113-63 regarding the
California tiger salamander) text clarifications are proposed for TNBC's western spadefoot
toad mitigation measure. Proposed text changes are presented in the Final NBHCP.
Response to Comment I13-65
Comments 113-65,113-66, and 113-67 refer to requested text changes to the summary of
mitigation measures included in Chapter VII of the NBHCP for vernal pool shrimp.
Proposed text changes to clarify the implementation of this measure have been made. See
the Final NBHCP for specific text changes.

Response to Comment 113-66
See Response to Comment 113-65.
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Response to Comment 113-67
See Response to Comment 113-65.

Response to Comment 113-68
The commentor requests text changes to the summary of mitigation measures included in
Chapter VII of the NBHCP for the delta tule pea. Proposed text changes to clarify the
implementation of these measures have been made to the main mitigation measure in
Chapter V. See the Final NBHCP for specific text changes.

Response to Comment 113-69
See Response to Comment 113-68.

Response to Comment 113-70
Sanford's arrowhead inhabits ponds, ditches, vernal pools, sloughs, and other slow moving
waters. Therefore, the NBHCP references to "ponds and unmaintained agricultural ditches"
are not an inconsistent description of the type of habitat used by Sanford's arrowhead (see
also p. 11-38 of the Draft NBHCP, Biological Data).

Response to Comment 113-71
The commentor requests text changes to the summary of mitigation measures included in
Chapter VII for Sanford's arrowhead. Proposed text changes to clarify the implementation
these measure have been made to the main mitigation measure in Chapter V. See the Final
NBHCP for specific text changes.

Response to Comment 113-72
The typographical error pointed out by the commentor has been corrected. See the Final
NBHCP for specific text changes.

Response to Comment 113-73
Comments I13-73 -113-79 refer to requested text changes to the summary of mitigation
measures included in Chapter VII for the other covered plant species. Proposed text changes
to clarify the implementation of this measure have been made to the main mitigation
measure in Chapter V. See the Final NBHCP for specific text changes.

Response to Comment 113-74
See Response to Comment 113-73.

Response to Comment 113-75
See Response to Comment 113-73.

Response to Comment 113-76
See Response to Comment 113-73.
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Response to Comment 113-77
See Response to Comment 113-73.

Response to Comment 113-78
See Response to Comment 113-73.

Response to Comment 113-79
See Response to Comment 113-73.

Response to Comment 113-80
The commentor's remarks concerning the rationale for allowing out-of-Basin Mitigation
Land acquisition are noted and the text of the third paragraph of Section VILG of the
NBHCP has been revised. See the Final NBHCP for specific text changes.

Response to Comment 113-81
The commentor is referred to Master Response 1(Mitigation Ratio). The commentor's
remarks concerning the adequacy of the Mitigation Ratio are noted. The fourth paragraph of
Section VILI.1 of the NBHCP has been revised. See the Final NBHCP for specific text
changes.
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