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June 25, 2019

Consent Item 23

Title: Contracts: Maintenance and Repair of Curbs, Gutters, Sidewalks, and Related
Items (Two-Thirds Vote Required) [Published for 10-Day Review 06/13/2019]
Location: Citywide
Recommendation: Pass a Motion: 1) finding that suspending competitive bidding is in the
best interests of the City; 2) suspending competitive bidding in the best interests of the City;
and 3) awarding individual contracts to: a) Do-Right Concrete, Inc.; b) Escobedo Concrete and
Demolition; c) Franklin T. Gassaway and Sons, Inc.; d) G and G Concrete, Inc.; and e) NFB
Engineering, Inc. for the maintenance and repair of curbs, gutters, sidewalks, and related items
for one year with the option to extend for up to two additional one-year periods.
Contact: Erick Talavera, Operations General Supervisor, (916) 808-2272; Juan Montanez,
Streets Manager, (916) 808-2254, Department of Public Works
Presenter: None
Attachments:
1-Description/Analysis
2-Maintenance Agreement - Do-Right Concrete, Inc.
3-Maintenance Agreement - Escobedo Concrete and Demolition
4-Maintenance Agreement - Franklin T. Gassaway and Sons, Inc.
5-Maintenance Agreement - G and G Concrete, Inc.
6-Maintenance Agreement - NFB Engineering, Inc.

Susana Alcala Wood, City Attorney

Mindy Cuppy, City Clerk
Howard Chan, City Manager

John Colville, City Treasurer
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Description/Analysis
Issue Detail: The Department of Public Works has an ongoing requirement to ensure that the
City’s public sidewalks are safe and accessible to all users. Multiple contractors are necessary
to complete repairs in a timely manner. Since the City has a need to contract with multiple
vendors rather than a single low responsible bidder, it is in the best interests of the City to
suspend competitive bidding and award maintenance agreements to the following contractors:
Do-Right Concrete, Inc.; Escobedo Concrete and Demolition; Franklin T. Gassaway and Sons,
Inc.; G and G Concrete, Inc.; and NFB Engineering, Inc. to meet the demand throughout the
City for maintenance and repair of curbs, gutters, and sidewalks.
Policy Considerations: The recommendations in this report are consistent with Sacramento
City Code Section 3.56 - Purchasing of Supplies and Services.
The Sacramento City Code Section 4.04.020 and Council Rules of Procedure (Chapter 7,
Section E.2.d) mandate that unless waived by a 2/3 vote of the City Council, all labor
agreements and all agreements greater than $1,000,000 shall be made available to the public
at least ten (10) days prior to council action. This contract was published for 10-day review on
June 13, 2019.
Economic Impacts: None
Environmental Considerations:
California Environmental Quality Act (CEQA): Under the CEQA guidelines, continuing
administrative activities do not constitute a project and are therefore exempt for review.
Sustainability: The work performed under this contract, “Maintenance and Repair of
Curbs, Gutters, Sidewalks, and Related Items,” supports the City of Sacramento’s
Sustainability Master Plan by improving and optimizing the transportation infrastructure
and making the City a more “walkable” community.
Commission/Committee Action: None
Rationale for Recommendation: The services that result from these contracts will be used
for the City’s Sidewalk Maintenance Program (SMP).
The City Clerk’s office received ten bids in response to the solicitation B19151641029,
Maintenance and Repair of Curbs, Gutters, Sidewalks, and Related Items. All ten bid
submissions were evaluated for responsiveness and responsibility.
City of Sacramento
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Staff recommends awarding contracts to the following contractors:
Do-Right Concrete, Inc.
Escobedo Concrete and Demolition
Franklin T. Gassaway and Sons, Inc.
G and G Concrete, Inc.
NFB Engineering, Inc.
The Background section of this report provides additional information on the evaluation of the
bids received.
Financial Considerations: The total payments to each contractor during the initial term, or
during any extended term, in combination with payment(s) to the other contractors on the
City’s approved list of contractors for the maintenance and repair of curbs, gutters, sidewalks,
and related items, shall not exceed the total funds authorized by the City Council for this
purpose in the applicable fiscal year(s) approved Operating and Capital Improvement Project
budgets.
The amount of curb, gutter, and sidewalk repair required as part of Capital Improvement
Projects (CIPs) varies, but sidewalk and curb repairs are a significant component of many
CIPs, particularly those associated with overlays and roadways and the Americans with
Disabilities Act (ADA) program.
These services will primarily be used in the following CIP program:
•
•
•

Transportation Corridor Program
Street and Bikeway Overlays and Seals Program
Public Rights-of-Way (ROW) Accessibility Program

Sidewalk repairs associated with the repair of public sidewalks are funded by the abutting
property owner(s) and billed to the responsible property owners pursuant to Sacramento City
Code and the California Streets & Highway Code. The curb and gutter repairs associated with
the sidewalk repair are the responsibility of the City and are funded from the Department of
Public Works, Maintenance Services Division’s operating budget.
Funding for each project will be identified at the time the project is being assigned and the
Purchase Order is authorized. The funding sources may include local transportation funds,
responsible property owners or department operating budgets. Sufficient funding is available in
the Fiscal Year 2019/20 Department of Public Works Operating Budget to execute these
agreements, pending adoption of the Budget by the City Council. Funding of these agreements
City of Sacramento
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in future fiscal years will be subject to availability of sufficient funds in the budget adopted for
the applicable fiscal year.
Local Business Enterprise (LBE): Do-Right Concrete, Inc.; Escobedo Concrete and
Demolition; Franklin T. Gassaway & Sons, Inc.; G & G Concrete, Inc.; and NFB Engineering,
Inc. are not LBEs. The minimum LBE participation requirement was waived by the Director of
Public Works as staff has determined the waiver is in the City’s best interests as a result of
past contract experience. Historically, the majority of contractors providing this service to the
City have been located in areas that would not qualify them as an LBE. Limiting the pool of
eligible contractors would negatively impact the response to the City’s solicitation for
competitive contractors.
Background: The Sidewalk Maintenance Program (SMP) allows property owners to take
advantage of competitive pricing through the use of the City’s contracts for the repair of public
sidewalks adjacent to their respective properties. The SMP spends over $2.1 million annually
to repair of defective sidewalks, curbs, and gutters.
On March 25, 2019, Invitation for Bid B19151641029 was issued to procure services for the
maintenance and repair of curbs, gutters, sidewalks and related items. Bids were opened on
April 24, 2019 by the City Clerk’s office. Staff received 10 responsive and responsible bids.
To accommodate the anticipated volume of work performed by the sidewalk program, it is
necessary to award multiple contracts with predetermined unit prices to utilize multiple
contractors. Based upon the workload for the last three years, staff determined a pool of five
contractors is appropriate. The Department of Public Works, with City Council approval, has
previously established similar maintenance agreements for concrete repair services which
have worked well in meeting the City’s needs.
The City must have uniform line item prices so that all property owners are charged the same
for similar repairs, regardless of which contractor completes the work. In accordance with the
solicitation language, the line-item pricing for the five lowest responsive and responsible bid
submissions were evaluated. Uniform prices were determined by discarding the highest and
lowest bid amounts for each line item, then averaging the remaining bid amounts to determine
the unit price to be paid for each particular line item. Each bidder is then given the opportunity
to accept the averaged unit prices or decline a contract. This final adjusted amount is listed in
the price sheet for each contract. Each contractor will be compensated the same amount.
With the suspension of competitive bidding, staff recommends awarding contracts to the
lowest five responsive and responsible bidders: Do-Right Concrete, Inc., Escobedo
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Construction and Demolition, Franklin T. Gassaway & Sons, Inc., G & G Concrete, Inc., and
NFB Engineering, Inc. A summary of the bids is detailed in the table below.
BID SUMMARY
Bidder
SELECTED FOR AWARD
NFB Engineering, Inc.
Franklin T. Gassaway and Sons, Inc.
Do-Right Concrete, Inc.
Escobedo Concrete and Demolition
G and G Concrete
NOT SELECTED FOR AWARD
AJ’s Concrete and Landscape
Navarez Concrete Works
Vergara Construction
B & M Builders
Express Sewer and Drain
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Evaluation Total
$942.50
$1,099.90
$1,261.00
$1,130.78
$1,323.64
$1,456.50
$1,822.01
$1,907.00
$5,176.00
$7,494.00
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AGREEMENT
(Maintenance Contract Over $25,000)
THIS AGREEMENT, dated for identification
, 2019, is made and entered into
between the CITY OF SACRAMENTO, a municipal corporation (“City”), and
Do-Right Concrete, Inc., 3745 DeLapp Place, Loomis CA 95650
_________________________________________________________________
(“Contractor”).
The City and Contractor mutually agree as follows:
1.

CONTRACT DOCUMENTS
The Contract Documents, sometimes also referred to as the “Contract,” consist of the following
items, which are hereby incorporated by reference as if set forth in full in this Agreement:
•
•
•
•
•
•
•
•
•
•
•
•

The Notice to Contractors
The Proposal Form submitted by the Contractor
The Instructions to Bidders
The Local Business Enterprise (LBE) Requirements
The Requirements for the Non-Discrimination in Employee Benefits by City Contractors
Ordinance and the Declaration of Compliance
The City’s Reference Guide for Construction Contracts
The Addenda, if any
This Agreement
The Standard Specifications
The Special Provisions
The Plans and Technical Specifications
The drawings and other data and all developments thereof prepared by City pursuant to
the Contract

Any modifications of any of the foregoing made or approved by City, including but not limited
to duly authorized change orders.
Unless specifically noted otherwise, references to the “Standard Specifications” shall mean and
refer to the Standard Specifications for Public Construction of the City of Sacramento approved
by the Sacramento City Council on June 4, 2007 (Resolution No. 2007-350), and any subsequent
amendments thereto approved by the Sacramento City Council or the Sacramento City
Manager. Work called for in any one Contract Document and not mentioned in another is to be
performed and executed as if mentioned in all Contract Documents. The table of contents,
titles and headings contained in the Contract Documents are provided solely to facilitate
reference to various provisions of the Contract Documents and in no way affect or limit the
interpretation of the provisions to which they refer.
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2.

DEFINITIONS
Unless otherwise specifically provided herein, all words and phrases defined in the Standard
Specifications shall have the same meaning and intent in this Agreement.

3.

AGREEMENT CONTROLS
In the event of a conflict between any of the terms and conditions set forth in this Agreement
and the terms and conditions set forth in other Contract Documents, the terms and conditions
set forth in this Agreement shall prevail, except that the provisions of any duly authorized
change order shall prevail over any conflicting provisions of this Agreement.

4.

SCOPE AND TERM OF CONTRACT
A.

Contractor agrees to furnish all tools, equipment, apparatus, facilities, labor, material
and transportation necessary to perform and complete in a good and workmanlike
manner to the satisfaction of City, all the Work called for in the Contract Documents
entitled:
Maintenance and Repair of Curbs,
Gutters, Sidewalks, and Related Items
(B19151641029)
Contractor agrees to perform such Work in the manner designated in and in strict
conformity with the Contract Documents.

B.

A general scope of work is contained in the Technical Specifications and may be further
defined in a job/task order. Work shall be assigned to Contractor by City on an individual
job or task basis, by City’s issuance of a job/task order that specifies the scope of work
for that job or task. All such job/task orders will constitute part of this Contract, and the
Contractor shall perform, comply with and be subject to all provisions of this Contract
with regard to any work performed pursuant to any such job/task orders. The job/task
orders may involve varying levels of effort during the term of the Contract. The need for
services may not be continuous during the term. It is understood and agreed by
Contractor that no services at all may be required by City under this Contract. The City
will contact Contractor regarding a specific job/task. Contractor shall not commence
work prior to receiving a notice to proceed from the City.

C.

The initial term of this Contract is one (1) year from the date of City award. The City
may extend the Contract term in writing for additional successive one (1) year periods,
provided that the total Contract term including any such extensions shall not exceed
three (3) years.
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5.

6.

CONTRACT AMOUNT AND PAYMENTS
A.

Pursuant to Sacramento City Code Section 3.60.180, the Contractor is required and
agrees to pay the State of California, Department of Industrial Relations prevailing wage
rates for covered trades employed. The prevailing wage rates may be found at
http://www.dir.ca.gov/dlsr/pwd/. For job/task orders of $30,000 or greater, the
Contractor agrees to utilize apprentices, as required by the State of California Labor
Code. Contractor and every lower-tier subcontractor shall submit certified payrolls and
labor compliance documentation electronically when and as required by City.
Contractor is responsible for compliance with Sacramento City Code section 3.60.180,
and shall include these requirements in every subcontract or subcontract. This
Agreement is subject to compliance monitoring and enforcement by the California
Department of Industrial Relations, as specified in California Labor Code section 1771.4.

B.

Payment for each job or task shall be authorized by job/task order as provided in
Section 4, above, and City shall have no responsibility or liability for any payment not
authorized by a City-issued job/task order. All payments shall be made in accordance
with the schedule and procedures set forth in the Contract Documents and subject to
deductions, withholdings and additions as specified in the Contract Documents.

C.

Unit prices and hourly rates shall not exceed the amount(s) set forth in Contractor’s
Proposal Form, provided that for each year the Contract term is extended, to account
for inflation, the unit prices and hourly rates set forth in Contractor’s Proposal Form
shall be increased by an amount equal to three (3) percent or the percentage increase
for the previous 12 month period in the Consumer Price Index (CPI), San Francisco area,
whichever is less.

D.

Subject to deductions, withholdings and additions as specified in the Contract
Documents, Contractor shall be paid the sum computed at such unit prices or hourly
rates, or computed at a different price if such different price is determined by City in
accordance with the Standard Specifications, based on the actual hours worked or
actual amount of each such unit price item performed and/ or furnished and
incorporated in the Work.

E.

Maximum Annual Payment: The total amount paid for all Work authorized by job/task
orders during any one year term of the Contract shall not exceed $______N/A________.

PROGRESS PAYMENTS
Subject to the terms and conditions of the Contract, City shall cause payments to be made upon
demand of Contractor as follows:
A.

On or about the first of the month, the Engineer shall present to the Contractor a
statement (in the format required by City) showing the amount of labor and materials
incorporated in the Work through the twentieth (20) calendar day of the preceding
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month. After both Contractor and Engineer approve the statement in writing, and the
City’s labor compliance officer provides written approval, the City shall issue a certificate
for ninety-five (95) percent of the amount it shall find to be due, subject to any
deductions or withholdings authorized or required under the Contract or any applicable
Laws or Regulations.
B.

No inaccuracy or error in said monthly estimates shall operate to release Contractor
from damages arising from such Work or from enforcement of each and every provision
of the Contract Documents, and City shall have the right subsequently to correct any
error made in any estimate for payment.

C.

Contractor shall not be paid for any defective or improper Work.

D.

The remaining five (5) percent of the value of the Work performed under the Contract, if
unencumbered and subject to any deductions or withholdings authorized or required
under the Contract or any applicable Laws or Regulations, shall be released not later
than sixty (60) days after completion and final acceptance by City of the Work specified
in the job/task order. Acceptance by Contractor of the final payment for a job/task
order shall constitute a waiver of all claims against the City arising under the Contract
Documents, except for disputed claims in stated amounts that the Contractor
specifically reserves in writing, but only to the extent that the Contractor has complied
with all procedures and requirements applicable to the presentation and processing of
such claim(s) under the Contract Documents. Contractor shall be entitled to substitute
securities for retention or to direct that payments of retention be made into escrow, as
provided in Public Contract Code Section 22300, upon execution of the City’s Escrow
Agreement for Security Deposits in Lieu of Retention.

E.

The parties agree that, for purposes of the timely progress payment requirements
specified in Public Contract Code Section 20104.50, the date that the City receives a
statement jointly approved as provided above shall be deemed to constitute the date
that City receives an undisputed and properly submitted payment request from the
Contractor. Progress payments not made within 30 days after this date may be subject
to payment of interest as provided in Public Contract Code Section 20104.50.

F.

Statements may be personally delivered or mailed to:
City of Sacramento Public Works
Maintenance Services Division
5730 24th Street, Bldg. 9
Sacramento CA 95822
ATTN: Erick Talavera
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7.

RETENTION OF SUMS CHARGED AGAINST CONTRACTOR
When, under the provisions of this Contract or any applicable Laws or Regulations, City is
authorized or required to withhold, deduct or charge any sum of money against Contractor,
City may deduct and retain the amount of such charge from the amount of the next succeeding
progress estimate(s), or from any other moneys due or that may become due Contractor from
City. If, on completion or termination of the Contract, sums due Contractor are insufficient to
pay City's charges, City shall have the right to recover the balance from Contractor or its
Sureties.

8.

COMMENCEMENT AND PROSECUTION OF WORK
Contractor shall commence the Work for a job or task as directed in the City-issued job/task
order and shall diligently prosecute the Work to final completion. The continuous prosecution
of Work by Contractor shall be subject only to Excusable Delays as defined in this Agreement.

9.

TIME OF COMPLETION
If so specified in a City-issued job/task order, the Work required by the job/task order shall be
brought to completion in the manner provided for in the Contract Documents on or before the
date specified in the job/task order (hereinafter called the “Completion Date”) unless
extensions of time are granted in accordance with the Contract Documents.
Failure to complete such Work by the Completion Date and in the manner provided for in the
Contract Documents shall subject Contractor to liquidated damages as provided in this
Agreement. Time is and shall be of the essence in the performance of the Contract and the
Work.

10. PAYMENTS DO NOT IMPLY ACCEPTANCE OF WORK
The payment of any progress payment, or the acceptance thereof by Contractor, shall not
constitute acceptance of the Work or any portion thereof and shall in no way reduce the
liability of Contractor to replace unsatisfactory work or material, whether or not the
unsatisfactory character of such work or material was apparent or detected at the time such
payment was made.
11. ACCEPTANCE NOT RELEASE
Contractor shall correct immediately any defective or imperfect work or materials that may be
discovered before final acceptance any Work, whether or not such defect or imperfection was
previously noticed or identified by the City. The inspection of the Work, or any part thereof,
shall not relieve Contractor of any of its obligations to perform satisfactory work as herein
specified.
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Failure or neglect on the part of City or any of its officers, employees or authorized agents to
discover, identify, condemn or reject defective or imperfect work or materials shall not be
construed to imply an acceptance of such work or materials, nor shall such failure or neglect be
construed as barring City from enforcing Contractor’s warranty(ies) or otherwise recovering
damages or such a sum of money as may be required to repair or rebuild the defective or
imperfect work or materials whenever City may discover the same, subject only to any statutes
of limitation that may apply to any such claim.
12. CITY'S RIGHT TO TAKE POSSESSION OF THE WORK IN WHOLE OR IN PART
The City shall have the right at any time to enter upon the Work and perform work not covered
by this Contract, or to occupy and use a portion of the Work, prior to the date of acceptance of
the Work, without in any way relieving Contractor of any obligations under this Contract.
13. NO WAIVER OF REMEDIES
Neither the inspection by City, its officers, employees or agents, nor any certificate or other
approval for the payment of money, nor any payment for, nor acceptance of the whole or any
part of the Work by City, nor any extensions of time, nor any position taken by City, its officers,
employees or its agents shall operate as a waiver of any provision of the Contract Documents
nor of any power herein reserved to City or any right to damages herein provided, nor shall any
waiver of any breach of this Agreement be held to be a waiver of any other or subsequent
breach. All remedies provided in the Contract Documents shall be taken and construed as
cumulative; in addition to each and every other remedy herein provided, the City shall have any
and all equitable and legal remedies that it would in any case have.
14. WARRANTY
Except as otherwise expressly provided in the Contract Documents, and excepting only items of
routine maintenance, ordinary wear and tear and unusual abuse or neglect by City, Contractor
warrants and guarantees all Work executed and all supplies, materials and devices of
whatsoever nature incorporated in or attached to the Work, or otherwise provided as a part of
the Work pursuant to the Contract, to be absolutely free of all defects of workmanship and
materials for a period of one year after City acceptance of the Work performed for the
applicable job/task order. Contractor shall repair or replace all work or material, together with
any other work or material that may be displaced or damaged in so doing, that may prove
defective in workmanship or material within this one year warranty period without expense or
charge of any nature whatsoever to City.
In the event that Contractor shall fail to comply with the conditions of the foregoing warranty
within ten (10) days after being notified of the defect in writing, City shall have the right, but
shall not be obligated, to repair, or obtain the repair of, the defect and Contractor shall pay to
City on demand all costs and expense of such repair. Notwithstanding anything herein to the
contrary, in the event that any defect in workmanship or material covered by the foregoing
warranty results in a condition that constitutes an immediate hazard to public health or safety,
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or any property interest, or any person, City shall have the right to immediately repair, or cause
to be repaired, such defect, and Contractor shall pay to City on demand all costs and expense of
such repair. The foregoing statement relating to hazards to health, safety or property shall be
deemed to include both temporary and permanent repairs that may be required as determined
in the sole discretion and judgment of City.
In addition to the above, the Contractor shall make a written assignment of all manufacturer’s
and other product warranties to the City, prior to City acceptance of the Work performed for
the applicable job/task order.
The Contractor’s Performance Bond shall secure the performance of the Contractor’s
obligations under this Section 14, and the Contractor and its Surety shall be jointly and severally
liable for these obligations.
15. LIQUIDATED DAMAGES IF WORK NOT COMPLETED ON TIME
A.

The actual fact of the occurrence of damages and the actual amount of the damages
that City would suffer if the Work specified in a job/task order were not completed by
the Completion Date specified therein are dependent upon many circumstances and
conditions that could prevail in various combinations, and for this reason, it is
impracticable and extremely difficult to fix the actual damages. Damages that City
would suffer in the event of such delay include: loss of the use of the project; expenses
of prolonged assignment to the project of an architectural and/or engineering staff;
prolonged costs of administration, inspection, and supervision; increased operational
expenses and/or impaired operation of other facilities dependent upon completion of
the project; and the loss and inconvenience suffered by the public within the City of
Sacramento by reason of the delay in the completion of the project or portion thereof.
Accordingly, the parties agree, and by execution of this Agreement, Contractor
acknowledges that it understands and agrees, that the amount(s) set forth herein as
liquidated damages reflect the parties’ best efforts at the time of entering into the
Contract to estimate the damages that may be incurred by City and the public due to
the Contractor’s delay in completion of the Work specified in a job/task order by the
Completion Date specified therein, and shall be presumed to be the amount of
damages sustained by the failure of Contractor to complete such Work within such time.

B.

If a job/task order specifies a Completion Date for the Work required by the job/task
order, Contractor shall pay liquidated damages to City for failure to complete such Work
by the Completion Date (as extended in accordance with the Contract Documents, if
applicable) in the amount of ________N/A________ for each calendar day after the
Completion Date (as extended in accordance with the Contract Documents, if
applicable), continuing to the time at which such Work is completed. Such amount is
the actual cash value agreed upon by the City and Contractor as the loss to City and the
public resulting from Contractor's default.
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C.

In the event Contractor shall become liable for liquidated damages, City, in addition to
all other remedies provided by law, shall have the right to withhold any and all
payments that otherwise would be or become due Contractor until the liability of
Contractor under this section is finally determined. City shall have the right to use and
apply such payments, in whole or in part, to reimburse City for all liquidated damages
due or to become due to City. Any remaining balance of such payments shall be paid to
Contractor only after discharge in full of all liability incurred by Contractor under this
section or otherwise under any provision of the Contract Documents or any applicable
Law or Regulation. If the sum so retained by City is not sufficient to discharge all such
liabilities of Contractor, Contractor shall continue to remain liable to City until all such
liabilities are satisfied in full. No failure by City to withhold any payment as specified
above shall in any manner be construed to constitute a release of any such liabilities nor
a waiver of the City’s right to withhold payment for such liabilities.

16. INDEMNITY AND HOLD HARMLESS
A.

Contractor shall defend, hold harmless and indemnify the City, its officers, employees,
and agents, and each and every one of them, from and against any and all actions,
damages, costs, liabilities, claims, demands, losses, judgments, penalties, costs and
expenses of every type and description, whether arising on or off the site of the Work,
including, but not limited to, any fees and/or costs reasonably incurred by City’s staff
attorneys or outside attorneys and any fees and expenses incurred in enforcing this
provision (hereafter collectively referred to as “Liabilities”), including but not limited to
Liabilities arising from personal injury or death, damage to personal, real or intellectual
property or the environment, contractual or other economic damages, or regulatory
penalties, arising out of or in any way connected with performance of or failure to
perform the Work by the Contractor, any subcontractor or agent, anyone directly or
indirectly employed by any of them or anyone for whose acts any of them may be liable,
whether or not (i) such Liabilities are caused in part by a party indemnified hereunder,
or (ii) such Liabilities are litigated, settled or reduced to judgment; provided that the
foregoing indemnity does not apply to liability for damages for death or bodily injury to
persons, injury to property, or other loss, damage or expense to the extent arising from
(i) the sole negligence or willful misconduct of, or defects in design furnished by, City, its
agents, servants, or independent contractors who are directly responsible to City, or (ii)
the active negligence of City.

B.

The existence or acceptance by City of any of the insurance policies or coverages
described in this Agreement shall not affect or limit any of City’s rights under this
Section 16, nor shall the limits of such insurance limit the liability of Contractor
hereunder. The provisions of this Section 16 shall survive any expiration or termination
of the Contract.
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17. CONTRACTOR SHALL ASSUME RISKS
Until the completion and final acceptance by City of all Work under this Contract, the Work
shall be under Contractor's responsible care and charge, and Contractor, at no cost to City, shall
rebuild, repair, restore and make good all injuries, damages, re-erections, and repairs
occasioned or rendered necessary by accidental causes of any nature, to all or any portions of
the Work.
18. GENERAL LIABILITY OF CONTRACTOR
Except as otherwise herein expressly stipulated, Contractor shall perform all the Work and
furnish all the labor, materials, tools, equipment, apparatus, facilities, transportation, power
and light, and appliances, necessary or proper for performing and completing the Work herein
required in the manner and within the time herein specified. The mention of any specific duty
or liability of Contractor shall not be construed as a limitation or restriction of any general
liability or duty of Contractor, and any reference to any specific duty or liability shall be
construed to be solely for the purpose of explanation.
19. INSURANCE
During the entire term of the Contract, Contractor shall maintain the insurance coverage
described in this Section 19.
Full compensation for all premiums that Contractor is required to pay for the insurance
coverage described herein shall be included in the compensation specified for the Work
performed by Contractor under this Contract. No additional compensation will be provided for
Contractor’s insurance premiums. Any available insurance proceeds in excess of the specified
minimum limits and coverages shall be available to the City.
It is understood and agreed by the Contractor that its liability to the City shall not in any way be
limited to or affected by the amount of insurance coverage required or carried by the
Contractor in connection with this Contract.
A.

Minimum Scope & Limits of Insurance Coverage
(1)

Commercial General Liability Insurance providing coverage at least as broad as
ISO CGL Form 00 01 on an occurrence basis for bodily injury, including death, of
one or more persons, property damage, and personal injury, arising out of
activities performed by or on behalf of Contractor and its subcontractors,
products and completed operations of Contractor and its subcontractors, and
premises owned, leased, or used by Contractor and its subcontractors, with
limits of not less than one million dollars ($1,000,000) per occurrence. The
policy shall provide contractual liability and products and completed operations
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coverage for the term of the policy.
(2)

Automobile Liability Insurance providing coverage at least as broad as ISO Form
CA 00 01 for bodily injury, including death, of one or more persons, property
damage, and personal injury, with limits of not less than one million dollars
($1,000,000) per accident. The policy shall provide coverage for owned, nonowned, and/or hired autos as appropriate to the operations of the Contractor.
No automobile liability insurance shall be required if Contractor completes the
following certification:
“I certify that a motor vehicle will not be used in the performance of any
work or services under this agreement.” ________ (Contractor initials)

(3)

Workers’ Compensation Insurance with statutory limits, and Employers’ Liability
Insurance with limits of not less than one million dollars ($1,000,000). The
Workers’ Compensation policy shall include a waiver of subrogation in favor of
the City.
No Workers’ Compensation insurance shall be required if Contractor completes
the following certification:
“I certify that my business has no employees, and that I do not employ
anyone. I am exempt from the legal requirements to provide Workers'
Compensation insurance.” _________ (Contractor initials)

B.

C.

Additional Insured Coverage
(1)

Commercial General Liability Insurance: The City, its officials, employees, and
volunteers shall be covered by policy terms or endorsement as additional
insureds as respects general liability arising out of: activities performed by or on
behalf of Contractor and its subcontractors; products and completed operations
of Contractor and its subcontractors; and premises owned, leased, or used by
Contractor and its subcontractors.

(2)

Automobile Liability Insurance: The City, its officials, employees, and volunteers
shall be covered by policy terms or endorsement as additional insureds as
respects auto liability.

Other Insurance Provisions
The policies are to contain, or be endorsed to contain, the following provisions:
(1)

Contractor’s insurance coverage, including excess insurance, shall be primary
insurance as respects City, its officials, employees, and volunteers. Any
insurance or self-insurance maintained by City, its officials, employees, or
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volunteers shall be in excess of Contractor’s insurance and shall not contribute
with it.

D.

(2)

Any failure to comply with reporting provisions of the policies shall not affect
coverage provided to City, its officials, employees, or volunteers.

(3)

Coverage shall state that Contractor’s insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to
the limits of the insurer’s liability.

(4)

City will be provided with thirty (30) days written notice of cancellation or
material change in the policy language or terms.

Acceptability of Insurance
Insurance shall be placed with insurers with a Bests’ rating of not less than A:VI. Selfinsured retentions, policy terms or other variations that do not comply with the
requirements of this Section 3 must be declared to and approved by the City in writing
prior to execution of this Contract.

E.

Verification of Coverage
(1)

Contractor shall furnish City with certificates and required endorsements
evidencing the insurance required. The certificates and endorsements shall be
forwarded to the City representative named in Exhibit A. Copies of policies shall
be delivered to the City on demand. Certificates of insurance shall be signed by
an authorized representative of the insurance carrier.

(2)

For all insurance policy renewals during the term of this Contract, Contractor
shall send insurance certificates reflecting the policy renewals directly to:
City of Sacramento
c/o Ebix RCS
Reference #: (This number will be provided by EBIX after Contract approval)
PO Box 257
Portland, MI 48875-0257
Insurance certificates also may be faxed to (770) 325-3340, or e-mailed to:
CertsOnly-Portland@ebix.com

(3)

The City may withdraw its offer of contract or cancel this Contract if the
certificates of insurance and endorsements required have not been provided
prior to execution of this Contract. The City may withhold payments to
Contractor or cancel the Contract if the insurance is canceled or Contractor
otherwise ceases to be insured as required herein.
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F.

Subcontractors
Contractor shall require and verify that all subcontractors maintain insurance coverage
that meets the minimum scope and limits of insurance coverage specified in subsection
A, above.

20. FAILURE TO MAINTAIN BONDS OR INSURANCE
If, at any time during the performance of this Contract, Contractor fails to maintain any item of
the bonds and/or insurance required under the Contract in full force and effect, Contractor
shall immediately suspend all work under the Contract and notify City in writing of such failure.
After such notice is provided, or if City discovers such failure and notifies Contractor, the City
thereafter may withhold all Contract payments due or that become due until notice is received
by City that such bonds and/or insurance have been restored in full force and effect and that
the premiums therefore have been paid for a period satisfactory to the Division of Risk
Management. Contractor shall not resume work until notified by City to do so, and the City
shall have no responsibility or liability for any costs incurred by Contractor as a result of such
suspension of Work.
In addition to the foregoing, any failure to maintain any item of the required bonds and/or
insurance at any time during the performance of this Contract will be sufficient cause for
termination of the Contract by City.
The Contractor shall be solely responsible for, and shall defend, indemnify and hold harmless
the City, its officers, employees and agents against and from, any and all damages, claims,
losses, actions, costs or other expenses of any kind incurred by any party as a direct or indirect
result of any suspension of Work or termination of the Contract under the provisions of this
Section.
21. EXCUSABLE DELAYS
For the purpose of these Contract Documents, the term "Excusable Delay" shall mean, and is
limited to, delay caused directly by: acts of God; acts of a public enemy; fires; inclement
weather as determined by the Engineer; riots; insurrections; epidemics; quarantine restrictions;
strikes; lockouts; sit-downs; acts of a governmental agency; priorities or privileges established
for the manufacture, assemble, or allotment of materials necessary in the Work by order,
decree or otherwise of the United States or by any department, bureau, commission,
committee, agent, or administrator of any legally constituted public authority; changes in the
Work ordered by City insofar as they necessarily require additional time in which to complete
the Work; the prevention of Contractor from commencing or prosecuting the Work because of
the acts of others, excepting Contractor's subcontractors or suppliers; or the prevention of
Contractor from commencing or prosecuting the Work because of a Citywide failure of public
utility service.
17 of 100

The term "Excusable Delay" shall specifically not include: (i) any delay that could have been
avoided by the exercise of care, prudence, foresight and diligence on the part of Contractor; (ii)
any delay in the prosecution of any part of the Work that does not constitute a Controlling
Operation, whether or not such delay is unavoidable; (iii) any reasonable delay resulting from
time required by City for review of any Contractor submittals and for the making of surveys,
measurements and inspection; and, (iv) any delay arising from an interruption in the
prosecution of the Work on account of reasonable interference by other Contractors employed
by City that does not necessarily prevent the completion of the entire Work within the time
specified. Excusable Delays, if any, shall operate only to extend the Completion Date specified
in a job/task order (not in excess of the period of such delay as determined by City) and shall
not under any circumstances increase the amount City is required to pay Contractor except as
otherwise provided in these Contract Documents.
22. CONTRACTOR TO SERVE NOTICE OF DELAYS
Whenever Contractor foresees any delay in the prosecution of the Work, and in any event as
soon as possible (not to exceed a period of ten (10) calendar days) after the initial occurrence of
any delay that Contractor regards as or may later claim to be an Excusable Delay, the
Contractor shall notify the Engineer in writing of such delay and its cause, in order that the
Engineer: (i) may take immediate steps to prevent if possible the occurrence or continuance of
the delay; or (ii) if this cannot be done, may determine whether the delay is to be considered
excusable, how long it continues, and to what extent the prosecution and completion of the
Work are delayed thereby. Said written notice shall constitute an application for an extension
of time only if the notice requests such an extension and sets forth the Contractor's estimate of
the additional time required together with a full description of the cause of the delay relied
upon.
After the completion of any part or whole of the Work, the Engineer, in estimating the amount
due Contractor, will assume that any and all delays that may have occurred in its prosecution
and completion were not Excusable Delays, except for such delays for which the Contractor has
provided timely written notice as required herein, and that the Engineer has found to be
excusable. Contractor shall not be entitled to claim Excusable Delay for any delay for which the
Contractor failed to provide such timely written notice.
23. EXTENSION OF TIME
If the Contractor complies with Section 22, above, and the Engineer finds a delay claimed by the
Contractor to be an Excusable Delay, if the applicable job/task order specifies a Completion
Date, the Contractor shall be allowed an extension of time to complete the Work that is
proportional to the period of Excusable Delay determined by the Engineer, subject to the
issuance by City of a revised job/task order granting such extension of the Completion Date.
During a duly authorized extension for an Excusable Delay, City shall not charge liquidated
damages against the Contractor for such delay.
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If the City extends the time to complete the Work as provided herein, such extension shall in no
way release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such extension of time relieve or release the sureties of the
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such extension of time. The granting of any
extension of time as provided herein shall in no way operate as a waiver on the part of City of
its rights under this Contract, excepting only extension of the Completion Date for such period
of Excusable Delay as may be determined by the Engineer and approved as provided herein.
24. NO PAYMENT FOR DELAYS
No damages or compensation of any kind shall be paid to Contractor or any subcontractor
because of delays in the progress of the Work whether or not such delays qualify for extension
of time under this Agreement; except that this provision shall not preclude the recovery of
damages for a delay caused by the City that is unreasonable under the circumstances and that
is not within the contemplation of the parties, provided that the Contractor timely submits all
such written notice(s) and fully complies with such other procedures as may be specified in the
Contract Documents or any Laws or Regulations for Contractor to claim damages for such delay.
25. CHANGES IN THE WORK
Changes in the Work authorized or directed in accordance with the Contract Documents and
extensions of time of completion made necessary by reason thereof shall not in any way
release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such changes in the Work relieve or release the Sureties on
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such change in Work and to any extension of
time made by reason thereof.
26. TERMINATION AFTER COMPLETION DATE
In addition to any other rights City may have, if any services or work required by a job/task
order are not completed as of the Completion Date specified in the job/task order, if any (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), City may terminate the Contract at any time after the Completion Date (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), by providing a written notice to Contractor specifying the date of termination.
Such notice also may specify conditions or requirements that Contractor must meet to avoid
termination of the Contract on such date. If Contractor fails to fulfill all such conditions and
requirements by such termination date, or, if no such conditions or requirements are specified,
Contractor shall cease rendering services and performing work on such termination date, and
shall not be entitled to receive any compensation for services rendered or work performed
after such termination date. In the event of such termination, Contractor shall remain liable to
City for liquidated damages incurred for any period of time prior to the termination date.
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In addition to any other charges, withholdings or deductions authorized under the Contract or
any Laws or Regulations, if City terminates the Contract pursuant to this section, City may
withhold and deduct from any payment and/or retention funds otherwise due Contractor any
sum necessary to pay the City's cost of completing or correcting, or contracting for the
completion or correction of, any services or work under the Contract that are not completed to
the satisfaction of the City or that otherwise are deficient or require correction as of such
termination date. Such costs shall include all of the City’s direct and indirect costs incurred to
complete or correct such services or work, including the City’s administrative and overhead
costs. If the amount of payment(s) and/or retention funds otherwise due the Contractor are
insufficient to pay such costs, City shall have the right to recover the balance of such costs from
the Contractor and/or its Surety(ies).
27. TERMINATION FOR CONVENIENCE
A.

B.

Upon written notice to the Contractor, the City may at any time, without cause and
without prejudice to any other right or remedy of the City, elect to terminate the
Contract for the convenience of City. In such case, the Contractor shall be paid (without
duplication of any items, and after deduction and/or withholding of any amounts
authorized to be deducted or withheld by the Contract Documents or any Laws or
Regulations):
(1)

For Work executed pursuant to approved job/task order(s) in accordance with
the Contract Documents prior to the effective date of termination and
determined to be acceptable by the Engineer, including fair and reasonable sums
for overhead and profit on such Work;

(2)

For reasonable expenses directly attributable to termination.

Contractor shall not be paid for any loss of anticipated profits or revenue for any Work
not performed prior to termination, nor for any economic loss arising out of or resulting
from such termination, except for the payments listed in this section. Contractor’s
warranty under Section 14 of this Agreement shall apply, and Contractor shall remain
responsible for all obligations related to such warranty, with respect to all portions of
the Work performed prior to the effective date of the termination for convenience
pursuant to this section. The City shall be entitled to have any or all remaining Work
performed by other contractors or by any other means at any time after the effective
date of a termination for convenience pursuant to this section.

28. TERMINATION FOR BREACH OF CONTRACT
If Contractor abandons the Work under this Contract, or if the Contract or any portion of the
Contract is sublet or assigned without the consent of the City, or if the Engineer determines in
the Engineer’s sole discretion that the conditions of the Contract in respect to the rate of
progress of the Work are not being fulfilled or any part thereof is unnecessarily delayed, or if
Contractor violates or breaches, or fails to execute in good faith, any of the terms or conditions
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of the Contract, or if Contractor refuses or fails to supply enough properly skilled labor or
materials or refuses or fails to make prompt payment to subcontractors for material or labor, or
if Contractor disregards any Laws or Regulations or proper instruction or orders of the Engineer,
then, notwithstanding any provision to the contrary herein, the City may give Contractor and its
Surety(ies) written notification to immediately correct the situation or the Contract shall be
terminated.
In the event that such notice is given, and, in the event such situation is not corrected, or
arrangements for correction satisfactory to the City are not made, within ten (10) calendar days
from the date of such notice or within such other period of time as may be specified by the City
in the notice, the Contract shall upon the expiration of said period cease and terminate. In the
event of any such termination, City may take over the Work and prosecute the Work to
completion, or otherwise, and the Contractor and its Sureties shall be liable to City for any cost
occasioned City thereby, as hereinafter set forth.
In the event City completes the Work, or causes the Work to be completed, no payment of any
kind shall be made to Contractor until the Work is complete. The cost of completing the Work,
including but not limited to, extra costs of project administration and management incurred by
City, either direct or indirect, shall be deducted from any sum then due, or that becomes due,
to Contractor from City. If sums due to Contractor from City are less than the cost of
completing the Work, Contractor and its Sureties shall pay City a sum equal to this difference
on demand. In the event City completes the Work, and there is a sum remaining due to
Contractor after City deducts the costs of completing the Work, then City shall pay such sum to
Contractor. The Contractor and Contractor’s Sureties shall be jointly and severally liable for all
obligations imposed on Contractor hereunder.
No act by City before the Work is finally accepted, including, but not limited to, exercise of
other rights under the Contract, actions at law or in equity, extensions of time, payments,
assessments of liquidated damages, occupation or acceptance of any part of the Work, waiver
of any prior breach of the Contract or failure to take action pursuant to this section upon the
happening of any prior default or breach of Contractor, shall be construed to be a waiver or
estoppel of the City’s right to act pursuant to this Section upon any subsequent event,
occurrence or failure by Contractor to fulfill the terms and conditions of the Contract. The
rights of City to terminate the Contract pursuant to this Section and pursuant to Sections 26
and 27 are cumulative and are in addition to all other rights of City pursuant to the Contract
and at law or in equity.
29. CONTRACTOR BANKRUPT
If Contractor should commence any bankruptcy proceeding, or if Contractor is adjudged a
bankrupt, or if Contractor makes any assignment for the benefit of creditors, or if a receiver is
appointed on account of Contractor's insolvency, then the City may, without prejudice to any
other right or remedy, terminate the Contract and complete the work by giving notice as
provided in Section 28 above.
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30. SURETIES’ OBLIGATIONS UPON TERMINATION
If the City terminates the Contract pursuant to Section 28 or Section 29 above:
A.

The Surety under Contractor’s performance bond shall be fully responsible for all of the
Contractor’s remaining obligations of performance under the Contract as if the Surety
were a party to the Contract, including without limitation Contractor’s obligations, as
provided in the Contract Documents, to complete and provide a one-year warranty of
the entire Work, pay liquidated damages and indemnify, defend and hold harmless City,
up to the full amount of the performance bond.

B.

The Surety under Contractor’s payment bond shall be fully responsible for the
performance of all of the Contractor’s remaining payment obligations for work, services,
equipment or materials performed or provided in connection with the Work or any
portion thereof, up to the full amount of the payment bond.

31. ACCOUNTING RECORDS OF CONTRACTOR
During performance of the Contract and for a period of three (3) years after completing the
entire Work, Contractor shall maintain all accounting and financial records related to the
Contract and performance of the Work in accordance with generally accepted accounting
practices, and shall keep and make such records available for inspection and audit by
representatives of the City upon reasonable written notice.
32. USE TAX REQUIREMENTS
During the performance of this Agreement, Contractor, for itself, its assignees and successors in
interest, agrees as follows:
A.

Use Tax Direct Payment Permit: For all leases and purchases of materials, equipment,
supplies, or other tangible personal property used to perform the Agreement and
shipped from outside California, the Contractor and any subcontractors leasing or
purchasing such materials, equipment, supplies or other tangible personal property shall
obtain a Use Tax Direct Payment Permit from the California State Board of Equalization
(“SBE”) in accordance with the applicable SBE criteria and requirements.

B.

The above provisions shall apply in all instances unless prohibited by the funding source
for the Agreement.
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IN WITNESS WHEREOF, the parties hereto have signed this Agreement on the date set for opposite

their names.
CONTRACTOR

Under penalty of perjury, I certify that the taxpayer
identification number and all other information
provided here are correct.

sv4A~
~DeLcrf/2
/

PriW Name

rres de.nt
j

Title

BY

~----------------

Print Name
Title
Federal ID#
State ID#

C"'j' -

0

". -. . L·l-_
01._5.OjSO

J. Etf er 1~ )._

City of Sacramento Business Operation Tax
Certificate No. {City will not award contract until
Certificate Number is obtained)
Type of Business Entity {check one):
_ _ Individual/Sole Proprietor
_ _ Partnership
_X_ Corporation {Two Signatures Required)
_ _ Limited Liability Company
_ _ Other (please specify:_ _ _ _ __
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CITY OF SACRAMENTO

A municipal corporation

DATE: _ _ _ _ _ _ _ _ __

Hector Barron
Print Name
Director of Public Works
Title
For Howard Chan, City Manager

Attest:

· · · . . . ,,,___/city Attorney

City Clerk
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AGREEMENT
(Maintenance Contract Over $25,000)
THIS AGREEMENT, dated for identification
, 2019, is made and entered into
between the CITY OF SACRAMENTO, a municipal corporation (“City”), and
Escobedo Concrete and Demolition, 112 Elm Street, Woodland CA 95695
_________________________________________________________________
(“Contractor”).
The City and Contractor mutually agree as follows:
1.

CONTRACT DOCUMENTS
The Contract Documents, sometimes also referred to as the “Contract,” consist of the following
items, which are hereby incorporated by reference as if set forth in full in this Agreement:
•
•
•
•
•
•
•
•
•
•
•
•

The Notice to Contractors
The Proposal Form submitted by the Contractor
The Instructions to Bidders
The Local Business Enterprise (LBE) Requirements
The Requirements for the Non-Discrimination in Employee Benefits by City Contractors
Ordinance and the Declaration of Compliance
The City’s Reference Guide for Construction Contracts
The Addenda, if any
This Agreement
The Standard Specifications
The Special Provisions
The Plans and Technical Specifications
The drawings and other data and all developments thereof prepared by City pursuant to
the Contract

Any modifications of any of the foregoing made or approved by City, including but not limited
to duly authorized change orders.
Unless specifically noted otherwise, references to the “Standard Specifications” shall mean and
refer to the Standard Specifications for Public Construction of the City of Sacramento approved
by the Sacramento City Council on June 4, 2007 (Resolution No. 2007-350), and any subsequent
amendments thereto approved by the Sacramento City Council or the Sacramento City
Manager. Work called for in any one Contract Document and not mentioned in another is to be
performed and executed as if mentioned in all Contract Documents. The table of contents,
titles and headings contained in the Contract Documents are provided solely to facilitate
reference to various provisions of the Contract Documents and in no way affect or limit the
interpretation of the provisions to which they refer.
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2.

DEFINITIONS
Unless otherwise specifically provided herein, all words and phrases defined in the Standard
Specifications shall have the same meaning and intent in this Agreement.

3.

AGREEMENT CONTROLS
In the event of a conflict between any of the terms and conditions set forth in this Agreement
and the terms and conditions set forth in other Contract Documents, the terms and conditions
set forth in this Agreement shall prevail, except that the provisions of any duly authorized
change order shall prevail over any conflicting provisions of this Agreement.

4.

SCOPE AND TERM OF CONTRACT
A.

Contractor agrees to furnish all tools, equipment, apparatus, facilities, labor, material
and transportation necessary to perform and complete in a good and workmanlike
manner to the satisfaction of City, all the Work called for in the Contract Documents
entitled:
Maintenance and Repair of Curbs,
Gutters, Sidewalks, and Related Items
(B19151641029)
Contractor agrees to perform such Work in the manner designated in and in strict
conformity with the Contract Documents.

B.

A general scope of work is contained in the Technical Specifications and may be further
defined in a job/task order. Work shall be assigned to Contractor by City on an individual
job or task basis, by City’s issuance of a job/task order that specifies the scope of work
for that job or task. All such job/task orders will constitute part of this Contract, and the
Contractor shall perform, comply with and be subject to all provisions of this Contract
with regard to any work performed pursuant to any such job/task orders. The job/task
orders may involve varying levels of effort during the term of the Contract. The need for
services may not be continuous during the term. It is understood and agreed by
Contractor that no services at all may be required by City under this Contract. The City
will contact Contractor regarding a specific job/task. Contractor shall not commence
work prior to receiving a notice to proceed from the City.

C.

The initial term of this Contract is one (1) year from the date of City award. The City
may extend the Contract term in writing for additional successive one (1) year periods,
provided that the total Contract term including any such extensions shall not exceed
three (3) years.
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5.

6.

CONTRACT AMOUNT AND PAYMENTS
A.

Pursuant to Sacramento City Code Section 3.60.180, the Contractor is required and
agrees to pay the State of California, Department of Industrial Relations prevailing wage
rates for covered trades employed. The prevailing wage rates may be found at
http://www.dir.ca.gov/dlsr/pwd/. For job/task orders of $30,000 or greater, the
Contractor agrees to utilize apprentices, as required by the State of California Labor
Code. Contractor and every lower-tier subcontractor shall submit certified payrolls and
labor compliance documentation electronically when and as required by City.
Contractor is responsible for compliance with Sacramento City Code section 3.60.180,
and shall include these requirements in every subcontract or subcontract. This
Agreement is subject to compliance monitoring and enforcement by the California
Department of Industrial Relations, as specified in California Labor Code section 1771.4.

B.

Payment for each job or task shall be authorized by job/task order as provided in
Section 4, above, and City shall have no responsibility or liability for any payment not
authorized by a City-issued job/task order. All payments shall be made in accordance
with the schedule and procedures set forth in the Contract Documents and subject to
deductions, withholdings and additions as specified in the Contract Documents.

C.

Unit prices and hourly rates shall not exceed the amount(s) set forth in Contractor’s
Proposal Form, provided that for each year the Contract term is extended, to account
for inflation, the unit prices and hourly rates set forth in Contractor’s Proposal Form
shall be increased by an amount equal to three (3) percent or the percentage increase
for the previous 12 month period in the Consumer Price Index (CPI), San Francisco area,
whichever is less.

D.

Subject to deductions, withholdings and additions as specified in the Contract
Documents, Contractor shall be paid the sum computed at such unit prices or hourly
rates, or computed at a different price if such different price is determined by City in
accordance with the Standard Specifications, based on the actual hours worked or
actual amount of each such unit price item performed and/ or furnished and
incorporated in the Work.

E.

Maximum Annual Payment: The total amount paid for all Work authorized by job/task
orders during any one year term of the Contract shall not exceed $______N/A________.

PROGRESS PAYMENTS
Subject to the terms and conditions of the Contract, City shall cause payments to be made upon
demand of Contractor as follows:
A.

On or about the first of the month, the Engineer shall present to the Contractor a
statement (in the format required by City) showing the amount of labor and materials
incorporated in the Work through the twentieth (20) calendar day of the preceding
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month. After both Contractor and Engineer approve the statement in writing, and the
City’s labor compliance officer provides written approval, the City shall issue a certificate
for ninety-five (95) percent of the amount it shall find to be due, subject to any
deductions or withholdings authorized or required under the Contract or any applicable
Laws or Regulations.
B.

No inaccuracy or error in said monthly estimates shall operate to release Contractor
from damages arising from such Work or from enforcement of each and every provision
of the Contract Documents, and City shall have the right subsequently to correct any
error made in any estimate for payment.

C.

Contractor shall not be paid for any defective or improper Work.

D.

The remaining five (5) percent of the value of the Work performed under the Contract, if
unencumbered and subject to any deductions or withholdings authorized or required
under the Contract or any applicable Laws or Regulations, shall be released not later
than sixty (60) days after completion and final acceptance by City of the Work specified
in the job/task order. Acceptance by Contractor of the final payment for a job/task
order shall constitute a waiver of all claims against the City arising under the Contract
Documents, except for disputed claims in stated amounts that the Contractor
specifically reserves in writing, but only to the extent that the Contractor has complied
with all procedures and requirements applicable to the presentation and processing of
such claim(s) under the Contract Documents. Contractor shall be entitled to substitute
securities for retention or to direct that payments of retention be made into escrow, as
provided in Public Contract Code Section 22300, upon execution of the City’s Escrow
Agreement for Security Deposits in Lieu of Retention.

E.

The parties agree that, for purposes of the timely progress payment requirements
specified in Public Contract Code Section 20104.50, the date that the City receives a
statement jointly approved as provided above shall be deemed to constitute the date
that City receives an undisputed and properly submitted payment request from the
Contractor. Progress payments not made within 30 days after this date may be subject
to payment of interest as provided in Public Contract Code Section 20104.50.

F.

Statements may be personally delivered or mailed to:
City of Sacramento Public Works
Maintenance Services Division
5730 24th Street, Bldg. 9
Sacramento CA 95822
ATTN: Erick Talavera
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7.

RETENTION OF SUMS CHARGED AGAINST CONTRACTOR
When, under the provisions of this Contract or any applicable Laws or Regulations, City is
authorized or required to withhold, deduct or charge any sum of money against Contractor,
City may deduct and retain the amount of such charge from the amount of the next succeeding
progress estimate(s), or from any other moneys due or that may become due Contractor from
City. If, on completion or termination of the Contract, sums due Contractor are insufficient to
pay City's charges, City shall have the right to recover the balance from Contractor or its
Sureties.

8.

COMMENCEMENT AND PROSECUTION OF WORK
Contractor shall commence the Work for a job or task as directed in the City-issued job/task
order and shall diligently prosecute the Work to final completion. The continuous prosecution
of Work by Contractor shall be subject only to Excusable Delays as defined in this Agreement.

9.

TIME OF COMPLETION
If so specified in a City-issued job/task order, the Work required by the job/task order shall be
brought to completion in the manner provided for in the Contract Documents on or before the
date specified in the job/task order (hereinafter called the “Completion Date”) unless
extensions of time are granted in accordance with the Contract Documents.
Failure to complete such Work by the Completion Date and in the manner provided for in the
Contract Documents shall subject Contractor to liquidated damages as provided in this
Agreement. Time is and shall be of the essence in the performance of the Contract and the
Work.

10. PAYMENTS DO NOT IMPLY ACCEPTANCE OF WORK
The payment of any progress payment, or the acceptance thereof by Contractor, shall not
constitute acceptance of the Work or any portion thereof and shall in no way reduce the
liability of Contractor to replace unsatisfactory work or material, whether or not the
unsatisfactory character of such work or material was apparent or detected at the time such
payment was made.
11. ACCEPTANCE NOT RELEASE
Contractor shall correct immediately any defective or imperfect work or materials that may be
discovered before final acceptance any Work, whether or not such defect or imperfection was
previously noticed or identified by the City. The inspection of the Work, or any part thereof,
shall not relieve Contractor of any of its obligations to perform satisfactory work as herein
specified.
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Failure or neglect on the part of City or any of its officers, employees or authorized agents to
discover, identify, condemn or reject defective or imperfect work or materials shall not be
construed to imply an acceptance of such work or materials, nor shall such failure or neglect be
construed as barring City from enforcing Contractor’s warranty(ies) or otherwise recovering
damages or such a sum of money as may be required to repair or rebuild the defective or
imperfect work or materials whenever City may discover the same, subject only to any statutes
of limitation that may apply to any such claim.
12. CITY'S RIGHT TO TAKE POSSESSION OF THE WORK IN WHOLE OR IN PART
The City shall have the right at any time to enter upon the Work and perform work not covered
by this Contract, or to occupy and use a portion of the Work, prior to the date of acceptance of
the Work, without in any way relieving Contractor of any obligations under this Contract.
13. NO WAIVER OF REMEDIES
Neither the inspection by City, its officers, employees or agents, nor any certificate or other
approval for the payment of money, nor any payment for, nor acceptance of the whole or any
part of the Work by City, nor any extensions of time, nor any position taken by City, its officers,
employees or its agents shall operate as a waiver of any provision of the Contract Documents
nor of any power herein reserved to City or any right to damages herein provided, nor shall any
waiver of any breach of this Agreement be held to be a waiver of any other or subsequent
breach. All remedies provided in the Contract Documents shall be taken and construed as
cumulative; in addition to each and every other remedy herein provided, the City shall have any
and all equitable and legal remedies that it would in any case have.
14. WARRANTY
Except as otherwise expressly provided in the Contract Documents, and excepting only items of
routine maintenance, ordinary wear and tear and unusual abuse or neglect by City, Contractor
warrants and guarantees all Work executed and all supplies, materials and devices of
whatsoever nature incorporated in or attached to the Work, or otherwise provided as a part of
the Work pursuant to the Contract, to be absolutely free of all defects of workmanship and
materials for a period of one year after City acceptance of the Work performed for the
applicable job/task order. Contractor shall repair or replace all work or material, together with
any other work or material that may be displaced or damaged in so doing, that may prove
defective in workmanship or material within this one year warranty period without expense or
charge of any nature whatsoever to City.
In the event that Contractor shall fail to comply with the conditions of the foregoing warranty
within ten (10) days after being notified of the defect in writing, City shall have the right, but
shall not be obligated, to repair, or obtain the repair of, the defect and Contractor shall pay to
City on demand all costs and expense of such repair. Notwithstanding anything herein to the
contrary, in the event that any defect in workmanship or material covered by the foregoing
warranty results in a condition that constitutes an immediate hazard to public health or safety,
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or any property interest, or any person, City shall have the right to immediately repair, or cause
to be repaired, such defect, and Contractor shall pay to City on demand all costs and expense of
such repair. The foregoing statement relating to hazards to health, safety or property shall be
deemed to include both temporary and permanent repairs that may be required as determined
in the sole discretion and judgment of City.
In addition to the above, the Contractor shall make a written assignment of all manufacturer’s
and other product warranties to the City, prior to City acceptance of the Work performed for
the applicable job/task order.
The Contractor’s Performance Bond shall secure the performance of the Contractor’s
obligations under this Section 14, and the Contractor and its Surety shall be jointly and severally
liable for these obligations.
15. LIQUIDATED DAMAGES IF WORK NOT COMPLETED ON TIME
A.

The actual fact of the occurrence of damages and the actual amount of the damages
that City would suffer if the Work specified in a job/task order were not completed by
the Completion Date specified therein are dependent upon many circumstances and
conditions that could prevail in various combinations, and for this reason, it is
impracticable and extremely difficult to fix the actual damages. Damages that City
would suffer in the event of such delay include: loss of the use of the project; expenses
of prolonged assignment to the project of an architectural and/or engineering staff;
prolonged costs of administration, inspection, and supervision; increased operational
expenses and/or impaired operation of other facilities dependent upon completion of
the project; and the loss and inconvenience suffered by the public within the City of
Sacramento by reason of the delay in the completion of the project or portion thereof.
Accordingly, the parties agree, and by execution of this Agreement, Contractor
acknowledges that it understands and agrees, that the amount(s) set forth herein as
liquidated damages reflect the parties’ best efforts at the time of entering into the
Contract to estimate the damages that may be incurred by City and the public due to
the Contractor’s delay in completion of the Work specified in a job/task order by the
Completion Date specified therein, and shall be presumed to be the amount of
damages sustained by the failure of Contractor to complete such Work within such time.

B.

If a job/task order specifies a Completion Date for the Work required by the job/task
order, Contractor shall pay liquidated damages to City for failure to complete such Work
by the Completion Date (as extended in accordance with the Contract Documents, if
applicable) in the amount of ________N/A________ for each calendar day after the
Completion Date (as extended in accordance with the Contract Documents, if
applicable), continuing to the time at which such Work is completed. Such amount is
the actual cash value agreed upon by the City and Contractor as the loss to City and the
public resulting from Contractor's default.
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C.

In the event Contractor shall become liable for liquidated damages, City, in addition to
all other remedies provided by law, shall have the right to withhold any and all
payments that otherwise would be or become due Contractor until the liability of
Contractor under this section is finally determined. City shall have the right to use and
apply such payments, in whole or in part, to reimburse City for all liquidated damages
due or to become due to City. Any remaining balance of such payments shall be paid to
Contractor only after discharge in full of all liability incurred by Contractor under this
section or otherwise under any provision of the Contract Documents or any applicable
Law or Regulation. If the sum so retained by City is not sufficient to discharge all such
liabilities of Contractor, Contractor shall continue to remain liable to City until all such
liabilities are satisfied in full. No failure by City to withhold any payment as specified
above shall in any manner be construed to constitute a release of any such liabilities nor
a waiver of the City’s right to withhold payment for such liabilities.

16. INDEMNITY AND HOLD HARMLESS
A.

Contractor shall defend, hold harmless and indemnify the City, its officers, employees,
and agents, and each and every one of them, from and against any and all actions,
damages, costs, liabilities, claims, demands, losses, judgments, penalties, costs and
expenses of every type and description, whether arising on or off the site of the Work,
including, but not limited to, any fees and/or costs reasonably incurred by City’s staff
attorneys or outside attorneys and any fees and expenses incurred in enforcing this
provision (hereafter collectively referred to as “Liabilities”), including but not limited to
Liabilities arising from personal injury or death, damage to personal, real or intellectual
property or the environment, contractual or other economic damages, or regulatory
penalties, arising out of or in any way connected with performance of or failure to
perform the Work by the Contractor, any subcontractor or agent, anyone directly or
indirectly employed by any of them or anyone for whose acts any of them may be liable,
whether or not (i) such Liabilities are caused in part by a party indemnified hereunder,
or (ii) such Liabilities are litigated, settled or reduced to judgment; provided that the
foregoing indemnity does not apply to liability for damages for death or bodily injury to
persons, injury to property, or other loss, damage or expense to the extent arising from
(i) the sole negligence or willful misconduct of, or defects in design furnished by, City, its
agents, servants, or independent contractors who are directly responsible to City, or (ii)
the active negligence of City.

B.

The existence or acceptance by City of any of the insurance policies or coverages
described in this Agreement shall not affect or limit any of City’s rights under this
Section 16, nor shall the limits of such insurance limit the liability of Contractor
hereunder. The provisions of this Section 16 shall survive any expiration or termination
of the Contract.
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17. CONTRACTOR SHALL ASSUME RISKS
Until the completion and final acceptance by City of all Work under this Contract, the Work
shall be under Contractor's responsible care and charge, and Contractor, at no cost to City, shall
rebuild, repair, restore and make good all injuries, damages, re-erections, and repairs
occasioned or rendered necessary by accidental causes of any nature, to all or any portions of
the Work.
18. GENERAL LIABILITY OF CONTRACTOR
Except as otherwise herein expressly stipulated, Contractor shall perform all the Work and
furnish all the labor, materials, tools, equipment, apparatus, facilities, transportation, power
and light, and appliances, necessary or proper for performing and completing the Work herein
required in the manner and within the time herein specified. The mention of any specific duty
or liability of Contractor shall not be construed as a limitation or restriction of any general
liability or duty of Contractor, and any reference to any specific duty or liability shall be
construed to be solely for the purpose of explanation.
19. INSURANCE
During the entire term of the Contract, Contractor shall maintain the insurance coverage
described in this Section 19.
Full compensation for all premiums that Contractor is required to pay for the insurance
coverage described herein shall be included in the compensation specified for the Work
performed by Contractor under this Contract. No additional compensation will be provided for
Contractor’s insurance premiums. Any available insurance proceeds in excess of the specified
minimum limits and coverages shall be available to the City.
It is understood and agreed by the Contractor that its liability to the City shall not in any way be
limited to or affected by the amount of insurance coverage required or carried by the
Contractor in connection with this Contract.
A.

Minimum Scope & Limits of Insurance Coverage
(1)

Commercial General Liability Insurance providing coverage at least as broad as
ISO CGL Form 00 01 on an occurrence basis for bodily injury, including death, of
one or more persons, property damage, and personal injury, arising out of
activities performed by or on behalf of Contractor and its subcontractors,
products and completed operations of Contractor and its subcontractors, and
premises owned, leased, or used by Contractor and its subcontractors, with
limits of not less than one million dollars ($1,000,000) per occurrence. The
policy shall provide contractual liability and products and completed operations
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coverage for the term of the policy.
(2)

Automobile Liability Insurance providing coverage at least as broad as ISO Form
CA 00 01 for bodily injury, including death, of one or more persons, property
damage, and personal injury, with limits of not less than one million dollars
($1,000,000) per accident. The policy shall provide coverage for owned, nonowned, and/or hired autos as appropriate to the operations of the Contractor.
No automobile liability insurance shall be required if Contractor completes the
following certification:
“I certify that a motor vehicle will not be used in the performance of any
work or services under this agreement.” ________ (Contractor initials)

(3)

Workers’ Compensation Insurance with statutory limits, and Employers’ Liability
Insurance with limits of not less than one million dollars ($1,000,000). The
Workers’ Compensation policy shall include a waiver of subrogation in favor of
the City.
No Workers’ Compensation insurance shall be required if Contractor completes
the following certification:
“I certify that my business has no employees, and that I do not employ
anyone. I am exempt from the legal requirements to provide Workers'
Compensation insurance.” _________ (Contractor initials)

B.

C.

Additional Insured Coverage
(1)

Commercial General Liability Insurance: The City, its officials, employees, and
volunteers shall be covered by policy terms or endorsement as additional
insureds as respects general liability arising out of: activities performed by or on
behalf of Contractor and its subcontractors; products and completed operations
of Contractor and its subcontractors; and premises owned, leased, or used by
Contractor and its subcontractors.

(2)

Automobile Liability Insurance: The City, its officials, employees, and volunteers
shall be covered by policy terms or endorsement as additional insureds as
respects auto liability.

Other Insurance Provisions
The policies are to contain, or be endorsed to contain, the following provisions:
(1)

Contractor’s insurance coverage, including excess insurance, shall be primary
insurance as respects City, its officials, employees, and volunteers. Any
insurance or self-insurance maintained by City, its officials, employees, or
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volunteers shall be in excess of Contractor’s insurance and shall not contribute
with it.

D.

(2)

Any failure to comply with reporting provisions of the policies shall not affect
coverage provided to City, its officials, employees, or volunteers.

(3)

Coverage shall state that Contractor’s insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to
the limits of the insurer’s liability.

(4)

City will be provided with thirty (30) days written notice of cancellation or
material change in the policy language or terms.

Acceptability of Insurance
Insurance shall be placed with insurers with a Bests’ rating of not less than A:VI. Selfinsured retentions, policy terms or other variations that do not comply with the
requirements of this Section 3 must be declared to and approved by the City in writing
prior to execution of this Contract.

E.

Verification of Coverage
(1)

Contractor shall furnish City with certificates and required endorsements
evidencing the insurance required. The certificates and endorsements shall be
forwarded to the City representative named in Exhibit A. Copies of policies shall
be delivered to the City on demand. Certificates of insurance shall be signed by
an authorized representative of the insurance carrier.

(2)

For all insurance policy renewals during the term of this Contract, Contractor
shall send insurance certificates reflecting the policy renewals directly to:
City of Sacramento
c/o Ebix RCS
Reference #: (This number will be provided by EBIX after Contract approval)
PO Box 257
Portland, MI 48875-0257
Insurance certificates also may be faxed to (770) 325-3340, or e-mailed to:
CertsOnly-Portland@ebix.com

(3)

The City may withdraw its offer of contract or cancel this Contract if the
certificates of insurance and endorsements required have not been provided
prior to execution of this Contract. The City may withhold payments to
Contractor or cancel the Contract if the insurance is canceled or Contractor
otherwise ceases to be insured as required herein.
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F.

Subcontractors
Contractor shall require and verify that all subcontractors maintain insurance coverage
that meets the minimum scope and limits of insurance coverage specified in subsection
A, above.

20. FAILURE TO MAINTAIN BONDS OR INSURANCE
If, at any time during the performance of this Contract, Contractor fails to maintain any item of
the bonds and/or insurance required under the Contract in full force and effect, Contractor
shall immediately suspend all work under the Contract and notify City in writing of such failure.
After such notice is provided, or if City discovers such failure and notifies Contractor, the City
thereafter may withhold all Contract payments due or that become due until notice is received
by City that such bonds and/or insurance have been restored in full force and effect and that
the premiums therefore have been paid for a period satisfactory to the Division of Risk
Management. Contractor shall not resume work until notified by City to do so, and the City
shall have no responsibility or liability for any costs incurred by Contractor as a result of such
suspension of Work.
In addition to the foregoing, any failure to maintain any item of the required bonds and/or
insurance at any time during the performance of this Contract will be sufficient cause for
termination of the Contract by City.
The Contractor shall be solely responsible for, and shall defend, indemnify and hold harmless
the City, its officers, employees and agents against and from, any and all damages, claims,
losses, actions, costs or other expenses of any kind incurred by any party as a direct or indirect
result of any suspension of Work or termination of the Contract under the provisions of this
Section.
21. EXCUSABLE DELAYS
For the purpose of these Contract Documents, the term "Excusable Delay" shall mean, and is
limited to, delay caused directly by: acts of God; acts of a public enemy; fires; inclement
weather as determined by the Engineer; riots; insurrections; epidemics; quarantine restrictions;
strikes; lockouts; sit-downs; acts of a governmental agency; priorities or privileges established
for the manufacture, assemble, or allotment of materials necessary in the Work by order,
decree or otherwise of the United States or by any department, bureau, commission,
committee, agent, or administrator of any legally constituted public authority; changes in the
Work ordered by City insofar as they necessarily require additional time in which to complete
the Work; the prevention of Contractor from commencing or prosecuting the Work because of
the acts of others, excepting Contractor's subcontractors or suppliers; or the prevention of
Contractor from commencing or prosecuting the Work because of a Citywide failure of public
utility service.
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The term "Excusable Delay" shall specifically not include: (i) any delay that could have been
avoided by the exercise of care, prudence, foresight and diligence on the part of Contractor; (ii)
any delay in the prosecution of any part of the Work that does not constitute a Controlling
Operation, whether or not such delay is unavoidable; (iii) any reasonable delay resulting from
time required by City for review of any Contractor submittals and for the making of surveys,
measurements and inspection; and, (iv) any delay arising from an interruption in the
prosecution of the Work on account of reasonable interference by other Contractors employed
by City that does not necessarily prevent the completion of the entire Work within the time
specified. Excusable Delays, if any, shall operate only to extend the Completion Date specified
in a job/task order (not in excess of the period of such delay as determined by City) and shall
not under any circumstances increase the amount City is required to pay Contractor except as
otherwise provided in these Contract Documents.
22. CONTRACTOR TO SERVE NOTICE OF DELAYS
Whenever Contractor foresees any delay in the prosecution of the Work, and in any event as
soon as possible (not to exceed a period of ten (10) calendar days) after the initial occurrence of
any delay that Contractor regards as or may later claim to be an Excusable Delay, the
Contractor shall notify the Engineer in writing of such delay and its cause, in order that the
Engineer: (i) may take immediate steps to prevent if possible the occurrence or continuance of
the delay; or (ii) if this cannot be done, may determine whether the delay is to be considered
excusable, how long it continues, and to what extent the prosecution and completion of the
Work are delayed thereby. Said written notice shall constitute an application for an extension
of time only if the notice requests such an extension and sets forth the Contractor's estimate of
the additional time required together with a full description of the cause of the delay relied
upon.
After the completion of any part or whole of the Work, the Engineer, in estimating the amount
due Contractor, will assume that any and all delays that may have occurred in its prosecution
and completion were not Excusable Delays, except for such delays for which the Contractor has
provided timely written notice as required herein, and that the Engineer has found to be
excusable. Contractor shall not be entitled to claim Excusable Delay for any delay for which the
Contractor failed to provide such timely written notice.
23. EXTENSION OF TIME
If the Contractor complies with Section 22, above, and the Engineer finds a delay claimed by the
Contractor to be an Excusable Delay, if the applicable job/task order specifies a Completion
Date, the Contractor shall be allowed an extension of time to complete the Work that is
proportional to the period of Excusable Delay determined by the Engineer, subject to the
issuance by City of a revised job/task order granting such extension of the Completion Date.
During a duly authorized extension for an Excusable Delay, City shall not charge liquidated
damages against the Contractor for such delay.
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If the City extends the time to complete the Work as provided herein, such extension shall in no
way release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such extension of time relieve or release the sureties of the
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such extension of time. The granting of any
extension of time as provided herein shall in no way operate as a waiver on the part of City of
its rights under this Contract, excepting only extension of the Completion Date for such period
of Excusable Delay as may be determined by the Engineer and approved as provided herein.
24. NO PAYMENT FOR DELAYS
No damages or compensation of any kind shall be paid to Contractor or any subcontractor
because of delays in the progress of the Work whether or not such delays qualify for extension
of time under this Agreement; except that this provision shall not preclude the recovery of
damages for a delay caused by the City that is unreasonable under the circumstances and that
is not within the contemplation of the parties, provided that the Contractor timely submits all
such written notice(s) and fully complies with such other procedures as may be specified in the
Contract Documents or any Laws or Regulations for Contractor to claim damages for such delay.
25. CHANGES IN THE WORK
Changes in the Work authorized or directed in accordance with the Contract Documents and
extensions of time of completion made necessary by reason thereof shall not in any way
release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such changes in the Work relieve or release the Sureties on
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such change in Work and to any extension of
time made by reason thereof.
26. TERMINATION AFTER COMPLETION DATE
In addition to any other rights City may have, if any services or work required by a job/task
order are not completed as of the Completion Date specified in the job/task order, if any (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), City may terminate the Contract at any time after the Completion Date (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), by providing a written notice to Contractor specifying the date of termination.
Such notice also may specify conditions or requirements that Contractor must meet to avoid
termination of the Contract on such date. If Contractor fails to fulfill all such conditions and
requirements by such termination date, or, if no such conditions or requirements are specified,
Contractor shall cease rendering services and performing work on such termination date, and
shall not be entitled to receive any compensation for services rendered or work performed
after such termination date. In the event of such termination, Contractor shall remain liable to
City for liquidated damages incurred for any period of time prior to the termination date.
38 of 100

In addition to any other charges, withholdings or deductions authorized under the Contract or
any Laws or Regulations, if City terminates the Contract pursuant to this section, City may
withhold and deduct from any payment and/or retention funds otherwise due Contractor any
sum necessary to pay the City's cost of completing or correcting, or contracting for the
completion or correction of, any services or work under the Contract that are not completed to
the satisfaction of the City or that otherwise are deficient or require correction as of such
termination date. Such costs shall include all of the City’s direct and indirect costs incurred to
complete or correct such services or work, including the City’s administrative and overhead
costs. If the amount of payment(s) and/or retention funds otherwise due the Contractor are
insufficient to pay such costs, City shall have the right to recover the balance of such costs from
the Contractor and/or its Surety(ies).
27. TERMINATION FOR CONVENIENCE
A.

B.

Upon written notice to the Contractor, the City may at any time, without cause and
without prejudice to any other right or remedy of the City, elect to terminate the
Contract for the convenience of City. In such case, the Contractor shall be paid (without
duplication of any items, and after deduction and/or withholding of any amounts
authorized to be deducted or withheld by the Contract Documents or any Laws or
Regulations):
(1)

For Work executed pursuant to approved job/task order(s) in accordance with
the Contract Documents prior to the effective date of termination and
determined to be acceptable by the Engineer, including fair and reasonable sums
for overhead and profit on such Work;

(2)

For reasonable expenses directly attributable to termination.

Contractor shall not be paid for any loss of anticipated profits or revenue for any Work
not performed prior to termination, nor for any economic loss arising out of or resulting
from such termination, except for the payments listed in this section. Contractor’s
warranty under Section 14 of this Agreement shall apply, and Contractor shall remain
responsible for all obligations related to such warranty, with respect to all portions of
the Work performed prior to the effective date of the termination for convenience
pursuant to this section. The City shall be entitled to have any or all remaining Work
performed by other contractors or by any other means at any time after the effective
date of a termination for convenience pursuant to this section.

28. TERMINATION FOR BREACH OF CONTRACT
If Contractor abandons the Work under this Contract, or if the Contract or any portion of the
Contract is sublet or assigned without the consent of the City, or if the Engineer determines in
the Engineer’s sole discretion that the conditions of the Contract in respect to the rate of
progress of the Work are not being fulfilled or any part thereof is unnecessarily delayed, or if
Contractor violates or breaches, or fails to execute in good faith, any of the terms or conditions
39 of 100

of the Contract, or if Contractor refuses or fails to supply enough properly skilled labor or
materials or refuses or fails to make prompt payment to subcontractors for material or labor, or
if Contractor disregards any Laws or Regulations or proper instruction or orders of the Engineer,
then, notwithstanding any provision to the contrary herein, the City may give Contractor and its
Surety(ies) written notification to immediately correct the situation or the Contract shall be
terminated.
In the event that such notice is given, and, in the event such situation is not corrected, or
arrangements for correction satisfactory to the City are not made, within ten (10) calendar days
from the date of such notice or within such other period of time as may be specified by the City
in the notice, the Contract shall upon the expiration of said period cease and terminate. In the
event of any such termination, City may take over the Work and prosecute the Work to
completion, or otherwise, and the Contractor and its Sureties shall be liable to City for any cost
occasioned City thereby, as hereinafter set forth.
In the event City completes the Work, or causes the Work to be completed, no payment of any
kind shall be made to Contractor until the Work is complete. The cost of completing the Work,
including but not limited to, extra costs of project administration and management incurred by
City, either direct or indirect, shall be deducted from any sum then due, or that becomes due,
to Contractor from City. If sums due to Contractor from City are less than the cost of
completing the Work, Contractor and its Sureties shall pay City a sum equal to this difference
on demand. In the event City completes the Work, and there is a sum remaining due to
Contractor after City deducts the costs of completing the Work, then City shall pay such sum to
Contractor. The Contractor and Contractor’s Sureties shall be jointly and severally liable for all
obligations imposed on Contractor hereunder.
No act by City before the Work is finally accepted, including, but not limited to, exercise of
other rights under the Contract, actions at law or in equity, extensions of time, payments,
assessments of liquidated damages, occupation or acceptance of any part of the Work, waiver
of any prior breach of the Contract or failure to take action pursuant to this section upon the
happening of any prior default or breach of Contractor, shall be construed to be a waiver or
estoppel of the City’s right to act pursuant to this Section upon any subsequent event,
occurrence or failure by Contractor to fulfill the terms and conditions of the Contract. The
rights of City to terminate the Contract pursuant to this Section and pursuant to Sections 26
and 27 are cumulative and are in addition to all other rights of City pursuant to the Contract
and at law or in equity.
29. CONTRACTOR BANKRUPT
If Contractor should commence any bankruptcy proceeding, or if Contractor is adjudged a
bankrupt, or if Contractor makes any assignment for the benefit of creditors, or if a receiver is
appointed on account of Contractor's insolvency, then the City may, without prejudice to any
other right or remedy, terminate the Contract and complete the work by giving notice as
provided in Section 28 above.
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30. SURETIES’ OBLIGATIONS UPON TERMINATION
If the City terminates the Contract pursuant to Section 28 or Section 29 above:
A.

The Surety under Contractor’s performance bond shall be fully responsible for all of the
Contractor’s remaining obligations of performance under the Contract as if the Surety
were a party to the Contract, including without limitation Contractor’s obligations, as
provided in the Contract Documents, to complete and provide a one-year warranty of
the entire Work, pay liquidated damages and indemnify, defend and hold harmless City,
up to the full amount of the performance bond.

B.

The Surety under Contractor’s payment bond shall be fully responsible for the
performance of all of the Contractor’s remaining payment obligations for work, services,
equipment or materials performed or provided in connection with the Work or any
portion thereof, up to the full amount of the payment bond.

31. ACCOUNTING RECORDS OF CONTRACTOR
During performance of the Contract and for a period of three (3) years after completing the
entire Work, Contractor shall maintain all accounting and financial records related to the
Contract and performance of the Work in accordance with generally accepted accounting
practices, and shall keep and make such records available for inspection and audit by
representatives of the City upon reasonable written notice.
32. USE TAX REQUIREMENTS
During the performance of this Agreement, Contractor, for itself, its assignees and successors in
interest, agrees as follows:
A.

Use Tax Direct Payment Permit: For all leases and purchases of materials, equipment,
supplies, or other tangible personal property used to perform the Agreement and
shipped from outside California, the Contractor and any subcontractors leasing or
purchasing such materials, equipment, supplies or other tangible personal property shall
obtain a Use Tax Direct Payment Permit from the California State Board of Equalization
(“SBE”) in accordance with the applicable SBE criteria and requirements.

B.

The above provisions shall apply in all instances unless prohibited by the funding source
for the Agreement.
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IN WITNESS WHEREOF, the parties hereto have signed this Agreement on the date set for opposite

their names.
CONTRACTOR

Under penalty of perjury, I certify that the taxpayer
identification number and all other information
provided here are correct.
,

DATE:

----=.J
=r--::--_ 'J_ -:__/Cf
___
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Print Name

<flb./ne~

Title

Print Name
Title
Federal ID#

Ob)/ D'-/6)
State ID#

(/0?-~

353)

City of Sacramento Business Operation Tax
Certificate No. (City will not award contract until
Certificate Number is obtained)
Type of Business Entity (check one):

~ Individual/Sole Proprietor
_ _ Partnership
_ _ Corp9ration (Two Signatures Required)
_ _ Limited Liability Company
_ _ Other (please specify:_ _ _ _ __
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CITY OF SACRAMENTO

A municipal corporation

Hector Barron
Print Name
Director of Public Works
Title
For Howard Chan, City Manager

Attest:

City Clerk
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AGREEMENT
(Maintenance Contract Over $25,000)
THIS AGREEMENT, dated for identification
, 2019, is made and entered into
between the CITY OF SACRAMENTO, a municipal corporation (“City”), and
Franklin
T. Gassaway and Sons, Inc., 4997 Gray Eagle Lane, Foresthill CA 95631 (“Contractor”).
_________________________________________________________________
The City and Contractor mutually agree as follows:
1.

CONTRACT DOCUMENTS
The Contract Documents, sometimes also referred to as the “Contract,” consist of the following
items, which are hereby incorporated by reference as if set forth in full in this Agreement:
•
•
•
•
•
•
•
•
•
•
•
•

The Notice to Contractors
The Proposal Form submitted by the Contractor
The Instructions to Bidders
The Local Business Enterprise (LBE) Requirements
The Requirements for the Non-Discrimination in Employee Benefits by City Contractors
Ordinance and the Declaration of Compliance
The City’s Reference Guide for Construction Contracts
The Addenda, if any
This Agreement
The Standard Specifications
The Special Provisions
The Plans and Technical Specifications
The drawings and other data and all developments thereof prepared by City pursuant to
the Contract

Any modifications of any of the foregoing made or approved by City, including but not limited
to duly authorized change orders.
Unless specifically noted otherwise, references to the “Standard Specifications” shall mean and
refer to the Standard Specifications for Public Construction of the City of Sacramento approved
by the Sacramento City Council on June 4, 2007 (Resolution No. 2007-350), and any subsequent
amendments thereto approved by the Sacramento City Council or the Sacramento City
Manager. Work called for in any one Contract Document and not mentioned in another is to be
performed and executed as if mentioned in all Contract Documents. The table of contents,
titles and headings contained in the Contract Documents are provided solely to facilitate
reference to various provisions of the Contract Documents and in no way affect or limit the
interpretation of the provisions to which they refer.
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2.

DEFINITIONS
Unless otherwise specifically provided herein, all words and phrases defined in the Standard
Specifications shall have the same meaning and intent in this Agreement.

3.

AGREEMENT CONTROLS
In the event of a conflict between any of the terms and conditions set forth in this Agreement
and the terms and conditions set forth in other Contract Documents, the terms and conditions
set forth in this Agreement shall prevail, except that the provisions of any duly authorized
change order shall prevail over any conflicting provisions of this Agreement.

4.

SCOPE AND TERM OF CONTRACT
A.

Contractor agrees to furnish all tools, equipment, apparatus, facilities, labor, material
and transportation necessary to perform and complete in a good and workmanlike
manner to the satisfaction of City, all the Work called for in the Contract Documents
entitled:
Maintenance and Repair of Curbs,
Gutters, Sidewalks, and Related Items
(B19151641029)
Contractor agrees to perform such Work in the manner designated in and in strict
conformity with the Contract Documents.

B.

A general scope of work is contained in the Technical Specifications and may be further
defined in a job/task order. Work shall be assigned to Contractor by City on an individual
job or task basis, by City’s issuance of a job/task order that specifies the scope of work
for that job or task. All such job/task orders will constitute part of this Contract, and the
Contractor shall perform, comply with and be subject to all provisions of this Contract
with regard to any work performed pursuant to any such job/task orders. The job/task
orders may involve varying levels of effort during the term of the Contract. The need for
services may not be continuous during the term. It is understood and agreed by
Contractor that no services at all may be required by City under this Contract. The City
will contact Contractor regarding a specific job/task. Contractor shall not commence
work prior to receiving a notice to proceed from the City.

C.

The initial term of this Contract is one (1) year from the date of City award. The City
may extend the Contract term in writing for additional successive one (1) year periods,
provided that the total Contract term including any such extensions shall not exceed
three (3) years.
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5.

6.

CONTRACT AMOUNT AND PAYMENTS
A.

Pursuant to Sacramento City Code Section 3.60.180, the Contractor is required and
agrees to pay the State of California, Department of Industrial Relations prevailing wage
rates for covered trades employed. The prevailing wage rates may be found at
http://www.dir.ca.gov/dlsr/pwd/. For job/task orders of $30,000 or greater, the
Contractor agrees to utilize apprentices, as required by the State of California Labor
Code. Contractor and every lower-tier subcontractor shall submit certified payrolls and
labor compliance documentation electronically when and as required by City.
Contractor is responsible for compliance with Sacramento City Code section 3.60.180,
and shall include these requirements in every subcontract or subcontract. This
Agreement is subject to compliance monitoring and enforcement by the California
Department of Industrial Relations, as specified in California Labor Code section 1771.4.

B.

Payment for each job or task shall be authorized by job/task order as provided in
Section 4, above, and City shall have no responsibility or liability for any payment not
authorized by a City-issued job/task order. All payments shall be made in accordance
with the schedule and procedures set forth in the Contract Documents and subject to
deductions, withholdings and additions as specified in the Contract Documents.

C.

Unit prices and hourly rates shall not exceed the amount(s) set forth in Contractor’s
Proposal Form, provided that for each year the Contract term is extended, to account
for inflation, the unit prices and hourly rates set forth in Contractor’s Proposal Form
shall be increased by an amount equal to three (3) percent or the percentage increase
for the previous 12 month period in the Consumer Price Index (CPI), San Francisco area,
whichever is less.

D.

Subject to deductions, withholdings and additions as specified in the Contract
Documents, Contractor shall be paid the sum computed at such unit prices or hourly
rates, or computed at a different price if such different price is determined by City in
accordance with the Standard Specifications, based on the actual hours worked or
actual amount of each such unit price item performed and/ or furnished and
incorporated in the Work.

E.

Maximum Annual Payment: The total amount paid for all Work authorized by job/task
orders during any one year term of the Contract shall not exceed $______N/A________.

PROGRESS PAYMENTS
Subject to the terms and conditions of the Contract, City shall cause payments to be made upon
demand of Contractor as follows:
A.

On or about the first of the month, the Engineer shall present to the Contractor a
statement (in the format required by City) showing the amount of labor and materials
incorporated in the Work through the twentieth (20) calendar day of the preceding
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month. After both Contractor and Engineer approve the statement in writing, and the
City’s labor compliance officer provides written approval, the City shall issue a certificate
for ninety-five (95) percent of the amount it shall find to be due, subject to any
deductions or withholdings authorized or required under the Contract or any applicable
Laws or Regulations.
B.

No inaccuracy or error in said monthly estimates shall operate to release Contractor
from damages arising from such Work or from enforcement of each and every provision
of the Contract Documents, and City shall have the right subsequently to correct any
error made in any estimate for payment.

C.

Contractor shall not be paid for any defective or improper Work.

D.

The remaining five (5) percent of the value of the Work performed under the Contract, if
unencumbered and subject to any deductions or withholdings authorized or required
under the Contract or any applicable Laws or Regulations, shall be released not later
than sixty (60) days after completion and final acceptance by City of the Work specified
in the job/task order. Acceptance by Contractor of the final payment for a job/task
order shall constitute a waiver of all claims against the City arising under the Contract
Documents, except for disputed claims in stated amounts that the Contractor
specifically reserves in writing, but only to the extent that the Contractor has complied
with all procedures and requirements applicable to the presentation and processing of
such claim(s) under the Contract Documents. Contractor shall be entitled to substitute
securities for retention or to direct that payments of retention be made into escrow, as
provided in Public Contract Code Section 22300, upon execution of the City’s Escrow
Agreement for Security Deposits in Lieu of Retention.

E.

The parties agree that, for purposes of the timely progress payment requirements
specified in Public Contract Code Section 20104.50, the date that the City receives a
statement jointly approved as provided above shall be deemed to constitute the date
that City receives an undisputed and properly submitted payment request from the
Contractor. Progress payments not made within 30 days after this date may be subject
to payment of interest as provided in Public Contract Code Section 20104.50.

F.

Statements may be personally delivered or mailed to:
City of Sacramento Public Works
Maintenance Services Division
5730 24th Street, Bldg. 9
Sacramento CA 95822
ATTN: Erick Talavera
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7.

RETENTION OF SUMS CHARGED AGAINST CONTRACTOR
When, under the provisions of this Contract or any applicable Laws or Regulations, City is
authorized or required to withhold, deduct or charge any sum of money against Contractor,
City may deduct and retain the amount of such charge from the amount of the next succeeding
progress estimate(s), or from any other moneys due or that may become due Contractor from
City. If, on completion or termination of the Contract, sums due Contractor are insufficient to
pay City's charges, City shall have the right to recover the balance from Contractor or its
Sureties.

8.

COMMENCEMENT AND PROSECUTION OF WORK
Contractor shall commence the Work for a job or task as directed in the City-issued job/task
order and shall diligently prosecute the Work to final completion. The continuous prosecution
of Work by Contractor shall be subject only to Excusable Delays as defined in this Agreement.

9.

TIME OF COMPLETION
If so specified in a City-issued job/task order, the Work required by the job/task order shall be
brought to completion in the manner provided for in the Contract Documents on or before the
date specified in the job/task order (hereinafter called the “Completion Date”) unless
extensions of time are granted in accordance with the Contract Documents.
Failure to complete such Work by the Completion Date and in the manner provided for in the
Contract Documents shall subject Contractor to liquidated damages as provided in this
Agreement. Time is and shall be of the essence in the performance of the Contract and the
Work.

10. PAYMENTS DO NOT IMPLY ACCEPTANCE OF WORK
The payment of any progress payment, or the acceptance thereof by Contractor, shall not
constitute acceptance of the Work or any portion thereof and shall in no way reduce the
liability of Contractor to replace unsatisfactory work or material, whether or not the
unsatisfactory character of such work or material was apparent or detected at the time such
payment was made.
11. ACCEPTANCE NOT RELEASE
Contractor shall correct immediately any defective or imperfect work or materials that may be
discovered before final acceptance any Work, whether or not such defect or imperfection was
previously noticed or identified by the City. The inspection of the Work, or any part thereof,
shall not relieve Contractor of any of its obligations to perform satisfactory work as herein
specified.

48 of 100

Failure or neglect on the part of City or any of its officers, employees or authorized agents to
discover, identify, condemn or reject defective or imperfect work or materials shall not be
construed to imply an acceptance of such work or materials, nor shall such failure or neglect be
construed as barring City from enforcing Contractor’s warranty(ies) or otherwise recovering
damages or such a sum of money as may be required to repair or rebuild the defective or
imperfect work or materials whenever City may discover the same, subject only to any statutes
of limitation that may apply to any such claim.
12. CITY'S RIGHT TO TAKE POSSESSION OF THE WORK IN WHOLE OR IN PART
The City shall have the right at any time to enter upon the Work and perform work not covered
by this Contract, or to occupy and use a portion of the Work, prior to the date of acceptance of
the Work, without in any way relieving Contractor of any obligations under this Contract.
13. NO WAIVER OF REMEDIES
Neither the inspection by City, its officers, employees or agents, nor any certificate or other
approval for the payment of money, nor any payment for, nor acceptance of the whole or any
part of the Work by City, nor any extensions of time, nor any position taken by City, its officers,
employees or its agents shall operate as a waiver of any provision of the Contract Documents
nor of any power herein reserved to City or any right to damages herein provided, nor shall any
waiver of any breach of this Agreement be held to be a waiver of any other or subsequent
breach. All remedies provided in the Contract Documents shall be taken and construed as
cumulative; in addition to each and every other remedy herein provided, the City shall have any
and all equitable and legal remedies that it would in any case have.
14. WARRANTY
Except as otherwise expressly provided in the Contract Documents, and excepting only items of
routine maintenance, ordinary wear and tear and unusual abuse or neglect by City, Contractor
warrants and guarantees all Work executed and all supplies, materials and devices of
whatsoever nature incorporated in or attached to the Work, or otherwise provided as a part of
the Work pursuant to the Contract, to be absolutely free of all defects of workmanship and
materials for a period of one year after City acceptance of the Work performed for the
applicable job/task order. Contractor shall repair or replace all work or material, together with
any other work or material that may be displaced or damaged in so doing, that may prove
defective in workmanship or material within this one year warranty period without expense or
charge of any nature whatsoever to City.
In the event that Contractor shall fail to comply with the conditions of the foregoing warranty
within ten (10) days after being notified of the defect in writing, City shall have the right, but
shall not be obligated, to repair, or obtain the repair of, the defect and Contractor shall pay to
City on demand all costs and expense of such repair. Notwithstanding anything herein to the
contrary, in the event that any defect in workmanship or material covered by the foregoing
warranty results in a condition that constitutes an immediate hazard to public health or safety,
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or any property interest, or any person, City shall have the right to immediately repair, or cause
to be repaired, such defect, and Contractor shall pay to City on demand all costs and expense of
such repair. The foregoing statement relating to hazards to health, safety or property shall be
deemed to include both temporary and permanent repairs that may be required as determined
in the sole discretion and judgment of City.
In addition to the above, the Contractor shall make a written assignment of all manufacturer’s
and other product warranties to the City, prior to City acceptance of the Work performed for
the applicable job/task order.
The Contractor’s Performance Bond shall secure the performance of the Contractor’s
obligations under this Section 14, and the Contractor and its Surety shall be jointly and severally
liable for these obligations.
15. LIQUIDATED DAMAGES IF WORK NOT COMPLETED ON TIME
A.

The actual fact of the occurrence of damages and the actual amount of the damages
that City would suffer if the Work specified in a job/task order were not completed by
the Completion Date specified therein are dependent upon many circumstances and
conditions that could prevail in various combinations, and for this reason, it is
impracticable and extremely difficult to fix the actual damages. Damages that City
would suffer in the event of such delay include: loss of the use of the project; expenses
of prolonged assignment to the project of an architectural and/or engineering staff;
prolonged costs of administration, inspection, and supervision; increased operational
expenses and/or impaired operation of other facilities dependent upon completion of
the project; and the loss and inconvenience suffered by the public within the City of
Sacramento by reason of the delay in the completion of the project or portion thereof.
Accordingly, the parties agree, and by execution of this Agreement, Contractor
acknowledges that it understands and agrees, that the amount(s) set forth herein as
liquidated damages reflect the parties’ best efforts at the time of entering into the
Contract to estimate the damages that may be incurred by City and the public due to
the Contractor’s delay in completion of the Work specified in a job/task order by the
Completion Date specified therein, and shall be presumed to be the amount of
damages sustained by the failure of Contractor to complete such Work within such time.

B.

If a job/task order specifies a Completion Date for the Work required by the job/task
order, Contractor shall pay liquidated damages to City for failure to complete such Work
by the Completion Date (as extended in accordance with the Contract Documents, if
applicable) in the amount of ________N/A________ for each calendar day after the
Completion Date (as extended in accordance with the Contract Documents, if
applicable), continuing to the time at which such Work is completed. Such amount is
the actual cash value agreed upon by the City and Contractor as the loss to City and the
public resulting from Contractor's default.
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C.

In the event Contractor shall become liable for liquidated damages, City, in addition to
all other remedies provided by law, shall have the right to withhold any and all
payments that otherwise would be or become due Contractor until the liability of
Contractor under this section is finally determined. City shall have the right to use and
apply such payments, in whole or in part, to reimburse City for all liquidated damages
due or to become due to City. Any remaining balance of such payments shall be paid to
Contractor only after discharge in full of all liability incurred by Contractor under this
section or otherwise under any provision of the Contract Documents or any applicable
Law or Regulation. If the sum so retained by City is not sufficient to discharge all such
liabilities of Contractor, Contractor shall continue to remain liable to City until all such
liabilities are satisfied in full. No failure by City to withhold any payment as specified
above shall in any manner be construed to constitute a release of any such liabilities nor
a waiver of the City’s right to withhold payment for such liabilities.

16. INDEMNITY AND HOLD HARMLESS
A.

Contractor shall defend, hold harmless and indemnify the City, its officers, employees,
and agents, and each and every one of them, from and against any and all actions,
damages, costs, liabilities, claims, demands, losses, judgments, penalties, costs and
expenses of every type and description, whether arising on or off the site of the Work,
including, but not limited to, any fees and/or costs reasonably incurred by City’s staff
attorneys or outside attorneys and any fees and expenses incurred in enforcing this
provision (hereafter collectively referred to as “Liabilities”), including but not limited to
Liabilities arising from personal injury or death, damage to personal, real or intellectual
property or the environment, contractual or other economic damages, or regulatory
penalties, arising out of or in any way connected with performance of or failure to
perform the Work by the Contractor, any subcontractor or agent, anyone directly or
indirectly employed by any of them or anyone for whose acts any of them may be liable,
whether or not (i) such Liabilities are caused in part by a party indemnified hereunder,
or (ii) such Liabilities are litigated, settled or reduced to judgment; provided that the
foregoing indemnity does not apply to liability for damages for death or bodily injury to
persons, injury to property, or other loss, damage or expense to the extent arising from
(i) the sole negligence or willful misconduct of, or defects in design furnished by, City, its
agents, servants, or independent contractors who are directly responsible to City, or (ii)
the active negligence of City.

B.

The existence or acceptance by City of any of the insurance policies or coverages
described in this Agreement shall not affect or limit any of City’s rights under this
Section 16, nor shall the limits of such insurance limit the liability of Contractor
hereunder. The provisions of this Section 16 shall survive any expiration or termination
of the Contract.
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17. CONTRACTOR SHALL ASSUME RISKS
Until the completion and final acceptance by City of all Work under this Contract, the Work
shall be under Contractor's responsible care and charge, and Contractor, at no cost to City, shall
rebuild, repair, restore and make good all injuries, damages, re-erections, and repairs
occasioned or rendered necessary by accidental causes of any nature, to all or any portions of
the Work.
18. GENERAL LIABILITY OF CONTRACTOR
Except as otherwise herein expressly stipulated, Contractor shall perform all the Work and
furnish all the labor, materials, tools, equipment, apparatus, facilities, transportation, power
and light, and appliances, necessary or proper for performing and completing the Work herein
required in the manner and within the time herein specified. The mention of any specific duty
or liability of Contractor shall not be construed as a limitation or restriction of any general
liability or duty of Contractor, and any reference to any specific duty or liability shall be
construed to be solely for the purpose of explanation.
19. INSURANCE
During the entire term of the Contract, Contractor shall maintain the insurance coverage
described in this Section 19.
Full compensation for all premiums that Contractor is required to pay for the insurance
coverage described herein shall be included in the compensation specified for the Work
performed by Contractor under this Contract. No additional compensation will be provided for
Contractor’s insurance premiums. Any available insurance proceeds in excess of the specified
minimum limits and coverages shall be available to the City.
It is understood and agreed by the Contractor that its liability to the City shall not in any way be
limited to or affected by the amount of insurance coverage required or carried by the
Contractor in connection with this Contract.
A.

Minimum Scope & Limits of Insurance Coverage
(1)

Commercial General Liability Insurance providing coverage at least as broad as
ISO CGL Form 00 01 on an occurrence basis for bodily injury, including death, of
one or more persons, property damage, and personal injury, arising out of
activities performed by or on behalf of Contractor and its subcontractors,
products and completed operations of Contractor and its subcontractors, and
premises owned, leased, or used by Contractor and its subcontractors, with
limits of not less than one million dollars ($1,000,000) per occurrence. The
policy shall provide contractual liability and products and completed operations
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coverage for the term of the policy.
(2)

Automobile Liability Insurance providing coverage at least as broad as ISO Form
CA 00 01 for bodily injury, including death, of one or more persons, property
damage, and personal injury, with limits of not less than one million dollars
($1,000,000) per accident. The policy shall provide coverage for owned, nonowned, and/or hired autos as appropriate to the operations of the Contractor.
No automobile liability insurance shall be required if Contractor completes the
following certification:
“I certify that a motor vehicle will not be used in the performance of any
work or services under this agreement.” ________ (Contractor initials)

(3)

Workers’ Compensation Insurance with statutory limits, and Employers’ Liability
Insurance with limits of not less than one million dollars ($1,000,000). The
Workers’ Compensation policy shall include a waiver of subrogation in favor of
the City.
No Workers’ Compensation insurance shall be required if Contractor completes
the following certification:
“I certify that my business has no employees, and that I do not employ
anyone. I am exempt from the legal requirements to provide Workers'
Compensation insurance.” _________ (Contractor initials)

B.

C.

Additional Insured Coverage
(1)

Commercial General Liability Insurance: The City, its officials, employees, and
volunteers shall be covered by policy terms or endorsement as additional
insureds as respects general liability arising out of: activities performed by or on
behalf of Contractor and its subcontractors; products and completed operations
of Contractor and its subcontractors; and premises owned, leased, or used by
Contractor and its subcontractors.

(2)

Automobile Liability Insurance: The City, its officials, employees, and volunteers
shall be covered by policy terms or endorsement as additional insureds as
respects auto liability.

Other Insurance Provisions
The policies are to contain, or be endorsed to contain, the following provisions:
(1)

Contractor’s insurance coverage, including excess insurance, shall be primary
insurance as respects City, its officials, employees, and volunteers. Any
insurance or self-insurance maintained by City, its officials, employees, or
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volunteers shall be in excess of Contractor’s insurance and shall not contribute
with it.

D.

(2)

Any failure to comply with reporting provisions of the policies shall not affect
coverage provided to City, its officials, employees, or volunteers.

(3)

Coverage shall state that Contractor’s insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to
the limits of the insurer’s liability.

(4)

City will be provided with thirty (30) days written notice of cancellation or
material change in the policy language or terms.

Acceptability of Insurance
Insurance shall be placed with insurers with a Bests’ rating of not less than A:VI. Selfinsured retentions, policy terms or other variations that do not comply with the
requirements of this Section 3 must be declared to and approved by the City in writing
prior to execution of this Contract.

E.

Verification of Coverage
(1)

Contractor shall furnish City with certificates and required endorsements
evidencing the insurance required. The certificates and endorsements shall be
forwarded to the City representative named in Exhibit A. Copies of policies shall
be delivered to the City on demand. Certificates of insurance shall be signed by
an authorized representative of the insurance carrier.

(2)

For all insurance policy renewals during the term of this Contract, Contractor
shall send insurance certificates reflecting the policy renewals directly to:
City of Sacramento
c/o Ebix RCS
Reference #: (This number will be provided by EBIX after Contract approval)
PO Box 257
Portland, MI 48875-0257
Insurance certificates also may be faxed to (770) 325-3340, or e-mailed to:
CertsOnly-Portland@ebix.com

(3)

The City may withdraw its offer of contract or cancel this Contract if the
certificates of insurance and endorsements required have not been provided
prior to execution of this Contract. The City may withhold payments to
Contractor or cancel the Contract if the insurance is canceled or Contractor
otherwise ceases to be insured as required herein.
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F.

Subcontractors
Contractor shall require and verify that all subcontractors maintain insurance coverage
that meets the minimum scope and limits of insurance coverage specified in subsection
A, above.

20. FAILURE TO MAINTAIN BONDS OR INSURANCE
If, at any time during the performance of this Contract, Contractor fails to maintain any item of
the bonds and/or insurance required under the Contract in full force and effect, Contractor
shall immediately suspend all work under the Contract and notify City in writing of such failure.
After such notice is provided, or if City discovers such failure and notifies Contractor, the City
thereafter may withhold all Contract payments due or that become due until notice is received
by City that such bonds and/or insurance have been restored in full force and effect and that
the premiums therefore have been paid for a period satisfactory to the Division of Risk
Management. Contractor shall not resume work until notified by City to do so, and the City
shall have no responsibility or liability for any costs incurred by Contractor as a result of such
suspension of Work.
In addition to the foregoing, any failure to maintain any item of the required bonds and/or
insurance at any time during the performance of this Contract will be sufficient cause for
termination of the Contract by City.
The Contractor shall be solely responsible for, and shall defend, indemnify and hold harmless
the City, its officers, employees and agents against and from, any and all damages, claims,
losses, actions, costs or other expenses of any kind incurred by any party as a direct or indirect
result of any suspension of Work or termination of the Contract under the provisions of this
Section.
21. EXCUSABLE DELAYS
For the purpose of these Contract Documents, the term "Excusable Delay" shall mean, and is
limited to, delay caused directly by: acts of God; acts of a public enemy; fires; inclement
weather as determined by the Engineer; riots; insurrections; epidemics; quarantine restrictions;
strikes; lockouts; sit-downs; acts of a governmental agency; priorities or privileges established
for the manufacture, assemble, or allotment of materials necessary in the Work by order,
decree or otherwise of the United States or by any department, bureau, commission,
committee, agent, or administrator of any legally constituted public authority; changes in the
Work ordered by City insofar as they necessarily require additional time in which to complete
the Work; the prevention of Contractor from commencing or prosecuting the Work because of
the acts of others, excepting Contractor's subcontractors or suppliers; or the prevention of
Contractor from commencing or prosecuting the Work because of a Citywide failure of public
utility service.
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The term "Excusable Delay" shall specifically not include: (i) any delay that could have been
avoided by the exercise of care, prudence, foresight and diligence on the part of Contractor; (ii)
any delay in the prosecution of any part of the Work that does not constitute a Controlling
Operation, whether or not such delay is unavoidable; (iii) any reasonable delay resulting from
time required by City for review of any Contractor submittals and for the making of surveys,
measurements and inspection; and, (iv) any delay arising from an interruption in the
prosecution of the Work on account of reasonable interference by other Contractors employed
by City that does not necessarily prevent the completion of the entire Work within the time
specified. Excusable Delays, if any, shall operate only to extend the Completion Date specified
in a job/task order (not in excess of the period of such delay as determined by City) and shall
not under any circumstances increase the amount City is required to pay Contractor except as
otherwise provided in these Contract Documents.
22. CONTRACTOR TO SERVE NOTICE OF DELAYS
Whenever Contractor foresees any delay in the prosecution of the Work, and in any event as
soon as possible (not to exceed a period of ten (10) calendar days) after the initial occurrence of
any delay that Contractor regards as or may later claim to be an Excusable Delay, the
Contractor shall notify the Engineer in writing of such delay and its cause, in order that the
Engineer: (i) may take immediate steps to prevent if possible the occurrence or continuance of
the delay; or (ii) if this cannot be done, may determine whether the delay is to be considered
excusable, how long it continues, and to what extent the prosecution and completion of the
Work are delayed thereby. Said written notice shall constitute an application for an extension
of time only if the notice requests such an extension and sets forth the Contractor's estimate of
the additional time required together with a full description of the cause of the delay relied
upon.
After the completion of any part or whole of the Work, the Engineer, in estimating the amount
due Contractor, will assume that any and all delays that may have occurred in its prosecution
and completion were not Excusable Delays, except for such delays for which the Contractor has
provided timely written notice as required herein, and that the Engineer has found to be
excusable. Contractor shall not be entitled to claim Excusable Delay for any delay for which the
Contractor failed to provide such timely written notice.
23. EXTENSION OF TIME
If the Contractor complies with Section 22, above, and the Engineer finds a delay claimed by the
Contractor to be an Excusable Delay, if the applicable job/task order specifies a Completion
Date, the Contractor shall be allowed an extension of time to complete the Work that is
proportional to the period of Excusable Delay determined by the Engineer, subject to the
issuance by City of a revised job/task order granting such extension of the Completion Date.
During a duly authorized extension for an Excusable Delay, City shall not charge liquidated
damages against the Contractor for such delay.
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If the City extends the time to complete the Work as provided herein, such extension shall in no
way release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such extension of time relieve or release the sureties of the
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such extension of time. The granting of any
extension of time as provided herein shall in no way operate as a waiver on the part of City of
its rights under this Contract, excepting only extension of the Completion Date for such period
of Excusable Delay as may be determined by the Engineer and approved as provided herein.
24. NO PAYMENT FOR DELAYS
No damages or compensation of any kind shall be paid to Contractor or any subcontractor
because of delays in the progress of the Work whether or not such delays qualify for extension
of time under this Agreement; except that this provision shall not preclude the recovery of
damages for a delay caused by the City that is unreasonable under the circumstances and that
is not within the contemplation of the parties, provided that the Contractor timely submits all
such written notice(s) and fully complies with such other procedures as may be specified in the
Contract Documents or any Laws or Regulations for Contractor to claim damages for such delay.
25. CHANGES IN THE WORK
Changes in the Work authorized or directed in accordance with the Contract Documents and
extensions of time of completion made necessary by reason thereof shall not in any way
release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such changes in the Work relieve or release the Sureties on
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such change in Work and to any extension of
time made by reason thereof.
26. TERMINATION AFTER COMPLETION DATE
In addition to any other rights City may have, if any services or work required by a job/task
order are not completed as of the Completion Date specified in the job/task order, if any (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), City may terminate the Contract at any time after the Completion Date (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), by providing a written notice to Contractor specifying the date of termination.
Such notice also may specify conditions or requirements that Contractor must meet to avoid
termination of the Contract on such date. If Contractor fails to fulfill all such conditions and
requirements by such termination date, or, if no such conditions or requirements are specified,
Contractor shall cease rendering services and performing work on such termination date, and
shall not be entitled to receive any compensation for services rendered or work performed
after such termination date. In the event of such termination, Contractor shall remain liable to
City for liquidated damages incurred for any period of time prior to the termination date.
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In addition to any other charges, withholdings or deductions authorized under the Contract or
any Laws or Regulations, if City terminates the Contract pursuant to this section, City may
withhold and deduct from any payment and/or retention funds otherwise due Contractor any
sum necessary to pay the City's cost of completing or correcting, or contracting for the
completion or correction of, any services or work under the Contract that are not completed to
the satisfaction of the City or that otherwise are deficient or require correction as of such
termination date. Such costs shall include all of the City’s direct and indirect costs incurred to
complete or correct such services or work, including the City’s administrative and overhead
costs. If the amount of payment(s) and/or retention funds otherwise due the Contractor are
insufficient to pay such costs, City shall have the right to recover the balance of such costs from
the Contractor and/or its Surety(ies).
27. TERMINATION FOR CONVENIENCE
A.

B.

Upon written notice to the Contractor, the City may at any time, without cause and
without prejudice to any other right or remedy of the City, elect to terminate the
Contract for the convenience of City. In such case, the Contractor shall be paid (without
duplication of any items, and after deduction and/or withholding of any amounts
authorized to be deducted or withheld by the Contract Documents or any Laws or
Regulations):
(1)

For Work executed pursuant to approved job/task order(s) in accordance with
the Contract Documents prior to the effective date of termination and
determined to be acceptable by the Engineer, including fair and reasonable sums
for overhead and profit on such Work;

(2)

For reasonable expenses directly attributable to termination.

Contractor shall not be paid for any loss of anticipated profits or revenue for any Work
not performed prior to termination, nor for any economic loss arising out of or resulting
from such termination, except for the payments listed in this section. Contractor’s
warranty under Section 14 of this Agreement shall apply, and Contractor shall remain
responsible for all obligations related to such warranty, with respect to all portions of
the Work performed prior to the effective date of the termination for convenience
pursuant to this section. The City shall be entitled to have any or all remaining Work
performed by other contractors or by any other means at any time after the effective
date of a termination for convenience pursuant to this section.

28. TERMINATION FOR BREACH OF CONTRACT
If Contractor abandons the Work under this Contract, or if the Contract or any portion of the
Contract is sublet or assigned without the consent of the City, or if the Engineer determines in
the Engineer’s sole discretion that the conditions of the Contract in respect to the rate of
progress of the Work are not being fulfilled or any part thereof is unnecessarily delayed, or if
Contractor violates or breaches, or fails to execute in good faith, any of the terms or conditions
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of the Contract, or if Contractor refuses or fails to supply enough properly skilled labor or
materials or refuses or fails to make prompt payment to subcontractors for material or labor, or
if Contractor disregards any Laws or Regulations or proper instruction or orders of the Engineer,
then, notwithstanding any provision to the contrary herein, the City may give Contractor and its
Surety(ies) written notification to immediately correct the situation or the Contract shall be
terminated.
In the event that such notice is given, and, in the event such situation is not corrected, or
arrangements for correction satisfactory to the City are not made, within ten (10) calendar days
from the date of such notice or within such other period of time as may be specified by the City
in the notice, the Contract shall upon the expiration of said period cease and terminate. In the
event of any such termination, City may take over the Work and prosecute the Work to
completion, or otherwise, and the Contractor and its Sureties shall be liable to City for any cost
occasioned City thereby, as hereinafter set forth.
In the event City completes the Work, or causes the Work to be completed, no payment of any
kind shall be made to Contractor until the Work is complete. The cost of completing the Work,
including but not limited to, extra costs of project administration and management incurred by
City, either direct or indirect, shall be deducted from any sum then due, or that becomes due,
to Contractor from City. If sums due to Contractor from City are less than the cost of
completing the Work, Contractor and its Sureties shall pay City a sum equal to this difference
on demand. In the event City completes the Work, and there is a sum remaining due to
Contractor after City deducts the costs of completing the Work, then City shall pay such sum to
Contractor. The Contractor and Contractor’s Sureties shall be jointly and severally liable for all
obligations imposed on Contractor hereunder.
No act by City before the Work is finally accepted, including, but not limited to, exercise of
other rights under the Contract, actions at law or in equity, extensions of time, payments,
assessments of liquidated damages, occupation or acceptance of any part of the Work, waiver
of any prior breach of the Contract or failure to take action pursuant to this section upon the
happening of any prior default or breach of Contractor, shall be construed to be a waiver or
estoppel of the City’s right to act pursuant to this Section upon any subsequent event,
occurrence or failure by Contractor to fulfill the terms and conditions of the Contract. The
rights of City to terminate the Contract pursuant to this Section and pursuant to Sections 26
and 27 are cumulative and are in addition to all other rights of City pursuant to the Contract
and at law or in equity.
29. CONTRACTOR BANKRUPT
If Contractor should commence any bankruptcy proceeding, or if Contractor is adjudged a
bankrupt, or if Contractor makes any assignment for the benefit of creditors, or if a receiver is
appointed on account of Contractor's insolvency, then the City may, without prejudice to any
other right or remedy, terminate the Contract and complete the work by giving notice as
provided in Section 28 above.
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30. SURETIES’ OBLIGATIONS UPON TERMINATION
If the City terminates the Contract pursuant to Section 28 or Section 29 above:
A.

The Surety under Contractor’s performance bond shall be fully responsible for all of the
Contractor’s remaining obligations of performance under the Contract as if the Surety
were a party to the Contract, including without limitation Contractor’s obligations, as
provided in the Contract Documents, to complete and provide a one-year warranty of
the entire Work, pay liquidated damages and indemnify, defend and hold harmless City,
up to the full amount of the performance bond.

B.

The Surety under Contractor’s payment bond shall be fully responsible for the
performance of all of the Contractor’s remaining payment obligations for work, services,
equipment or materials performed or provided in connection with the Work or any
portion thereof, up to the full amount of the payment bond.

31. ACCOUNTING RECORDS OF CONTRACTOR
During performance of the Contract and for a period of three (3) years after completing the
entire Work, Contractor shall maintain all accounting and financial records related to the
Contract and performance of the Work in accordance with generally accepted accounting
practices, and shall keep and make such records available for inspection and audit by
representatives of the City upon reasonable written notice.
32. USE TAX REQUIREMENTS
During the performance of this Agreement, Contractor, for itself, its assignees and successors in
interest, agrees as follows:
A.

Use Tax Direct Payment Permit: For all leases and purchases of materials, equipment,
supplies, or other tangible personal property used to perform the Agreement and
shipped from outside California, the Contractor and any subcontractors leasing or
purchasing such materials, equipment, supplies or other tangible personal property shall
obtain a Use Tax Direct Payment Permit from the California State Board of Equalization
(“SBE”) in accordance with the applicable SBE criteria and requirements.

B.

The above provisions shall apply in all instances unless prohibited by the funding source
for the Agreement.
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IN WITNESS WHEREOF, the parties hereto have signed this Agreement on the date set for opposite
their names.

CONTRACTOR
Under penalty of perjury, I certify that the taxpayer
identification number and all other information
provided here are correct.

DATE:

_5-=--_'d-....;;.._..__\_°t_ _
Title

Print Name

0Jf'1 c.-c.C

Federal ID#

":?I

.

•

1

l - o to.60 - ., .

State ID#

9303Cl
City of Sacramento Business Operation Tax
Certificate No. (City will not award contract until
Certificate Number is obtained)

Type of Business Entity (check one):
_ _ Individual/Sole Proprietor
_Partnership
~Corporation (Two Signatures Required)
_ _ Limited Liability Company
_ _ Other (please specify:
)
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CITY OF SACRAMENTO
A municipal corporation

DATE: _ _ _ _ _ _ _ _ _ __
Hector Barron
Print Name
Director of Public Works
Title
For Howard Chan, City Manager

Attest:

City Clerk
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AGREEMENT
(Maintenance Contract Over $25,000)
THIS AGREEMENT, dated for identification
, 2019, is made and entered into
between the CITY OF SACRAMENTO, a municipal corporation (“City”), and
G and G Concrete, Inc., 3875 Taylor Road, Suite D, Loomis CA 95650
_________________________________________________________________
(“Contractor”).
The City and Contractor mutually agree as follows:
1.

CONTRACT DOCUMENTS
The Contract Documents, sometimes also referred to as the “Contract,” consist of the following
items, which are hereby incorporated by reference as if set forth in full in this Agreement:
•
•
•
•
•
•
•
•
•
•
•
•

The Notice to Contractors
The Proposal Form submitted by the Contractor
The Instructions to Bidders
The Local Business Enterprise (LBE) Requirements
The Requirements for the Non-Discrimination in Employee Benefits by City Contractors
Ordinance and the Declaration of Compliance
The City’s Reference Guide for Construction Contracts
The Addenda, if any
This Agreement
The Standard Specifications
The Special Provisions
The Plans and Technical Specifications
The drawings and other data and all developments thereof prepared by City pursuant to
the Contract

Any modifications of any of the foregoing made or approved by City, including but not limited
to duly authorized change orders.
Unless specifically noted otherwise, references to the “Standard Specifications” shall mean and
refer to the Standard Specifications for Public Construction of the City of Sacramento approved
by the Sacramento City Council on June 4, 2007 (Resolution No. 2007-350), and any subsequent
amendments thereto approved by the Sacramento City Council or the Sacramento City
Manager. Work called for in any one Contract Document and not mentioned in another is to be
performed and executed as if mentioned in all Contract Documents. The table of contents,
titles and headings contained in the Contract Documents are provided solely to facilitate
reference to various provisions of the Contract Documents and in no way affect or limit the
interpretation of the provisions to which they refer.
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2.

DEFINITIONS
Unless otherwise specifically provided herein, all words and phrases defined in the Standard
Specifications shall have the same meaning and intent in this Agreement.

3.

AGREEMENT CONTROLS
In the event of a conflict between any of the terms and conditions set forth in this Agreement
and the terms and conditions set forth in other Contract Documents, the terms and conditions
set forth in this Agreement shall prevail, except that the provisions of any duly authorized
change order shall prevail over any conflicting provisions of this Agreement.

4.

SCOPE AND TERM OF CONTRACT
A.

Contractor agrees to furnish all tools, equipment, apparatus, facilities, labor, material
and transportation necessary to perform and complete in a good and workmanlike
manner to the satisfaction of City, all the Work called for in the Contract Documents
entitled:
Maintenance and Repair of Curbs,
Gutters, Sidewalks, and Related Items
(B19151641029)
Contractor agrees to perform such Work in the manner designated in and in strict
conformity with the Contract Documents.

B.

A general scope of work is contained in the Technical Specifications and may be further
defined in a job/task order. Work shall be assigned to Contractor by City on an individual
job or task basis, by City’s issuance of a job/task order that specifies the scope of work
for that job or task. All such job/task orders will constitute part of this Contract, and the
Contractor shall perform, comply with and be subject to all provisions of this Contract
with regard to any work performed pursuant to any such job/task orders. The job/task
orders may involve varying levels of effort during the term of the Contract. The need for
services may not be continuous during the term. It is understood and agreed by
Contractor that no services at all may be required by City under this Contract. The City
will contact Contractor regarding a specific job/task. Contractor shall not commence
work prior to receiving a notice to proceed from the City.

C.

The initial term of this Contract is one (1) year from the date of City award. The City
may extend the Contract term in writing for additional successive one (1) year periods,
provided that the total Contract term including any such extensions shall not exceed
three (3) years.
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5.

6.

CONTRACT AMOUNT AND PAYMENTS
A.

Pursuant to Sacramento City Code Section 3.60.180, the Contractor is required and
agrees to pay the State of California, Department of Industrial Relations prevailing wage
rates for covered trades employed. The prevailing wage rates may be found at
http://www.dir.ca.gov/dlsr/pwd/. For job/task orders of $30,000 or greater, the
Contractor agrees to utilize apprentices, as required by the State of California Labor
Code. Contractor and every lower-tier subcontractor shall submit certified payrolls and
labor compliance documentation electronically when and as required by City.
Contractor is responsible for compliance with Sacramento City Code section 3.60.180,
and shall include these requirements in every subcontract or subcontract. This
Agreement is subject to compliance monitoring and enforcement by the California
Department of Industrial Relations, as specified in California Labor Code section 1771.4.

B.

Payment for each job or task shall be authorized by job/task order as provided in
Section 4, above, and City shall have no responsibility or liability for any payment not
authorized by a City-issued job/task order. All payments shall be made in accordance
with the schedule and procedures set forth in the Contract Documents and subject to
deductions, withholdings and additions as specified in the Contract Documents.

C.

Unit prices and hourly rates shall not exceed the amount(s) set forth in Contractor’s
Proposal Form, provided that for each year the Contract term is extended, to account
for inflation, the unit prices and hourly rates set forth in Contractor’s Proposal Form
shall be increased by an amount equal to three (3) percent or the percentage increase
for the previous 12 month period in the Consumer Price Index (CPI), San Francisco area,
whichever is less.

D.

Subject to deductions, withholdings and additions as specified in the Contract
Documents, Contractor shall be paid the sum computed at such unit prices or hourly
rates, or computed at a different price if such different price is determined by City in
accordance with the Standard Specifications, based on the actual hours worked or
actual amount of each such unit price item performed and/ or furnished and
incorporated in the Work.

E.

Maximum Annual Payment: The total amount paid for all Work authorized by job/task
orders during any one year term of the Contract shall not exceed $______N/A________.

PROGRESS PAYMENTS
Subject to the terms and conditions of the Contract, City shall cause payments to be made upon
demand of Contractor as follows:
A.

On or about the first of the month, the Engineer shall present to the Contractor a
statement (in the format required by City) showing the amount of labor and materials
incorporated in the Work through the twentieth (20) calendar day of the preceding
65 of 100

month. After both Contractor and Engineer approve the statement in writing, and the
City’s labor compliance officer provides written approval, the City shall issue a certificate
for ninety-five (95) percent of the amount it shall find to be due, subject to any
deductions or withholdings authorized or required under the Contract or any applicable
Laws or Regulations.
B.

No inaccuracy or error in said monthly estimates shall operate to release Contractor
from damages arising from such Work or from enforcement of each and every provision
of the Contract Documents, and City shall have the right subsequently to correct any
error made in any estimate for payment.

C.

Contractor shall not be paid for any defective or improper Work.

D.

The remaining five (5) percent of the value of the Work performed under the Contract, if
unencumbered and subject to any deductions or withholdings authorized or required
under the Contract or any applicable Laws or Regulations, shall be released not later
than sixty (60) days after completion and final acceptance by City of the Work specified
in the job/task order. Acceptance by Contractor of the final payment for a job/task
order shall constitute a waiver of all claims against the City arising under the Contract
Documents, except for disputed claims in stated amounts that the Contractor
specifically reserves in writing, but only to the extent that the Contractor has complied
with all procedures and requirements applicable to the presentation and processing of
such claim(s) under the Contract Documents. Contractor shall be entitled to substitute
securities for retention or to direct that payments of retention be made into escrow, as
provided in Public Contract Code Section 22300, upon execution of the City’s Escrow
Agreement for Security Deposits in Lieu of Retention.

E.

The parties agree that, for purposes of the timely progress payment requirements
specified in Public Contract Code Section 20104.50, the date that the City receives a
statement jointly approved as provided above shall be deemed to constitute the date
that City receives an undisputed and properly submitted payment request from the
Contractor. Progress payments not made within 30 days after this date may be subject
to payment of interest as provided in Public Contract Code Section 20104.50.

F.

Statements may be personally delivered or mailed to:
City of Sacramento Public Works
Maintenance Services Division
5730 24th Street, Bldg. 9
Sacramento CA 95822
ATTN: Erick Talavera
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7.

RETENTION OF SUMS CHARGED AGAINST CONTRACTOR
When, under the provisions of this Contract or any applicable Laws or Regulations, City is
authorized or required to withhold, deduct or charge any sum of money against Contractor,
City may deduct and retain the amount of such charge from the amount of the next succeeding
progress estimate(s), or from any other moneys due or that may become due Contractor from
City. If, on completion or termination of the Contract, sums due Contractor are insufficient to
pay City's charges, City shall have the right to recover the balance from Contractor or its
Sureties.

8.

COMMENCEMENT AND PROSECUTION OF WORK
Contractor shall commence the Work for a job or task as directed in the City-issued job/task
order and shall diligently prosecute the Work to final completion. The continuous prosecution
of Work by Contractor shall be subject only to Excusable Delays as defined in this Agreement.

9.

TIME OF COMPLETION
If so specified in a City-issued job/task order, the Work required by the job/task order shall be
brought to completion in the manner provided for in the Contract Documents on or before the
date specified in the job/task order (hereinafter called the “Completion Date”) unless
extensions of time are granted in accordance with the Contract Documents.
Failure to complete such Work by the Completion Date and in the manner provided for in the
Contract Documents shall subject Contractor to liquidated damages as provided in this
Agreement. Time is and shall be of the essence in the performance of the Contract and the
Work.

10. PAYMENTS DO NOT IMPLY ACCEPTANCE OF WORK
The payment of any progress payment, or the acceptance thereof by Contractor, shall not
constitute acceptance of the Work or any portion thereof and shall in no way reduce the
liability of Contractor to replace unsatisfactory work or material, whether or not the
unsatisfactory character of such work or material was apparent or detected at the time such
payment was made.
11. ACCEPTANCE NOT RELEASE
Contractor shall correct immediately any defective or imperfect work or materials that may be
discovered before final acceptance any Work, whether or not such defect or imperfection was
previously noticed or identified by the City. The inspection of the Work, or any part thereof,
shall not relieve Contractor of any of its obligations to perform satisfactory work as herein
specified.
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Failure or neglect on the part of City or any of its officers, employees or authorized agents to
discover, identify, condemn or reject defective or imperfect work or materials shall not be
construed to imply an acceptance of such work or materials, nor shall such failure or neglect be
construed as barring City from enforcing Contractor’s warranty(ies) or otherwise recovering
damages or such a sum of money as may be required to repair or rebuild the defective or
imperfect work or materials whenever City may discover the same, subject only to any statutes
of limitation that may apply to any such claim.
12. CITY'S RIGHT TO TAKE POSSESSION OF THE WORK IN WHOLE OR IN PART
The City shall have the right at any time to enter upon the Work and perform work not covered
by this Contract, or to occupy and use a portion of the Work, prior to the date of acceptance of
the Work, without in any way relieving Contractor of any obligations under this Contract.
13. NO WAIVER OF REMEDIES
Neither the inspection by City, its officers, employees or agents, nor any certificate or other
approval for the payment of money, nor any payment for, nor acceptance of the whole or any
part of the Work by City, nor any extensions of time, nor any position taken by City, its officers,
employees or its agents shall operate as a waiver of any provision of the Contract Documents
nor of any power herein reserved to City or any right to damages herein provided, nor shall any
waiver of any breach of this Agreement be held to be a waiver of any other or subsequent
breach. All remedies provided in the Contract Documents shall be taken and construed as
cumulative; in addition to each and every other remedy herein provided, the City shall have any
and all equitable and legal remedies that it would in any case have.
14. WARRANTY
Except as otherwise expressly provided in the Contract Documents, and excepting only items of
routine maintenance, ordinary wear and tear and unusual abuse or neglect by City, Contractor
warrants and guarantees all Work executed and all supplies, materials and devices of
whatsoever nature incorporated in or attached to the Work, or otherwise provided as a part of
the Work pursuant to the Contract, to be absolutely free of all defects of workmanship and
materials for a period of one year after City acceptance of the Work performed for the
applicable job/task order. Contractor shall repair or replace all work or material, together with
any other work or material that may be displaced or damaged in so doing, that may prove
defective in workmanship or material within this one year warranty period without expense or
charge of any nature whatsoever to City.
In the event that Contractor shall fail to comply with the conditions of the foregoing warranty
within ten (10) days after being notified of the defect in writing, City shall have the right, but
shall not be obligated, to repair, or obtain the repair of, the defect and Contractor shall pay to
City on demand all costs and expense of such repair. Notwithstanding anything herein to the
contrary, in the event that any defect in workmanship or material covered by the foregoing
warranty results in a condition that constitutes an immediate hazard to public health or safety,
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or any property interest, or any person, City shall have the right to immediately repair, or cause
to be repaired, such defect, and Contractor shall pay to City on demand all costs and expense of
such repair. The foregoing statement relating to hazards to health, safety or property shall be
deemed to include both temporary and permanent repairs that may be required as determined
in the sole discretion and judgment of City.
In addition to the above, the Contractor shall make a written assignment of all manufacturer’s
and other product warranties to the City, prior to City acceptance of the Work performed for
the applicable job/task order.
The Contractor’s Performance Bond shall secure the performance of the Contractor’s
obligations under this Section 14, and the Contractor and its Surety shall be jointly and severally
liable for these obligations.
15. LIQUIDATED DAMAGES IF WORK NOT COMPLETED ON TIME
A.

The actual fact of the occurrence of damages and the actual amount of the damages
that City would suffer if the Work specified in a job/task order were not completed by
the Completion Date specified therein are dependent upon many circumstances and
conditions that could prevail in various combinations, and for this reason, it is
impracticable and extremely difficult to fix the actual damages. Damages that City
would suffer in the event of such delay include: loss of the use of the project; expenses
of prolonged assignment to the project of an architectural and/or engineering staff;
prolonged costs of administration, inspection, and supervision; increased operational
expenses and/or impaired operation of other facilities dependent upon completion of
the project; and the loss and inconvenience suffered by the public within the City of
Sacramento by reason of the delay in the completion of the project or portion thereof.
Accordingly, the parties agree, and by execution of this Agreement, Contractor
acknowledges that it understands and agrees, that the amount(s) set forth herein as
liquidated damages reflect the parties’ best efforts at the time of entering into the
Contract to estimate the damages that may be incurred by City and the public due to
the Contractor’s delay in completion of the Work specified in a job/task order by the
Completion Date specified therein, and shall be presumed to be the amount of
damages sustained by the failure of Contractor to complete such Work within such time.

B.

If a job/task order specifies a Completion Date for the Work required by the job/task
order, Contractor shall pay liquidated damages to City for failure to complete such Work
by the Completion Date (as extended in accordance with the Contract Documents, if
applicable) in the amount of ________N/A________ for each calendar day after the
Completion Date (as extended in accordance with the Contract Documents, if
applicable), continuing to the time at which such Work is completed. Such amount is
the actual cash value agreed upon by the City and Contractor as the loss to City and the
public resulting from Contractor's default.
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C.

In the event Contractor shall become liable for liquidated damages, City, in addition to
all other remedies provided by law, shall have the right to withhold any and all
payments that otherwise would be or become due Contractor until the liability of
Contractor under this section is finally determined. City shall have the right to use and
apply such payments, in whole or in part, to reimburse City for all liquidated damages
due or to become due to City. Any remaining balance of such payments shall be paid to
Contractor only after discharge in full of all liability incurred by Contractor under this
section or otherwise under any provision of the Contract Documents or any applicable
Law or Regulation. If the sum so retained by City is not sufficient to discharge all such
liabilities of Contractor, Contractor shall continue to remain liable to City until all such
liabilities are satisfied in full. No failure by City to withhold any payment as specified
above shall in any manner be construed to constitute a release of any such liabilities nor
a waiver of the City’s right to withhold payment for such liabilities.

16. INDEMNITY AND HOLD HARMLESS
A.

Contractor shall defend, hold harmless and indemnify the City, its officers, employees,
and agents, and each and every one of them, from and against any and all actions,
damages, costs, liabilities, claims, demands, losses, judgments, penalties, costs and
expenses of every type and description, whether arising on or off the site of the Work,
including, but not limited to, any fees and/or costs reasonably incurred by City’s staff
attorneys or outside attorneys and any fees and expenses incurred in enforcing this
provision (hereafter collectively referred to as “Liabilities”), including but not limited to
Liabilities arising from personal injury or death, damage to personal, real or intellectual
property or the environment, contractual or other economic damages, or regulatory
penalties, arising out of or in any way connected with performance of or failure to
perform the Work by the Contractor, any subcontractor or agent, anyone directly or
indirectly employed by any of them or anyone for whose acts any of them may be liable,
whether or not (i) such Liabilities are caused in part by a party indemnified hereunder,
or (ii) such Liabilities are litigated, settled or reduced to judgment; provided that the
foregoing indemnity does not apply to liability for damages for death or bodily injury to
persons, injury to property, or other loss, damage or expense to the extent arising from
(i) the sole negligence or willful misconduct of, or defects in design furnished by, City, its
agents, servants, or independent contractors who are directly responsible to City, or (ii)
the active negligence of City.

B.

The existence or acceptance by City of any of the insurance policies or coverages
described in this Agreement shall not affect or limit any of City’s rights under this
Section 16, nor shall the limits of such insurance limit the liability of Contractor
hereunder. The provisions of this Section 16 shall survive any expiration or termination
of the Contract.
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17. CONTRACTOR SHALL ASSUME RISKS
Until the completion and final acceptance by City of all Work under this Contract, the Work
shall be under Contractor's responsible care and charge, and Contractor, at no cost to City, shall
rebuild, repair, restore and make good all injuries, damages, re-erections, and repairs
occasioned or rendered necessary by accidental causes of any nature, to all or any portions of
the Work.
18. GENERAL LIABILITY OF CONTRACTOR
Except as otherwise herein expressly stipulated, Contractor shall perform all the Work and
furnish all the labor, materials, tools, equipment, apparatus, facilities, transportation, power
and light, and appliances, necessary or proper for performing and completing the Work herein
required in the manner and within the time herein specified. The mention of any specific duty
or liability of Contractor shall not be construed as a limitation or restriction of any general
liability or duty of Contractor, and any reference to any specific duty or liability shall be
construed to be solely for the purpose of explanation.
19. INSURANCE
During the entire term of the Contract, Contractor shall maintain the insurance coverage
described in this Section 19.
Full compensation for all premiums that Contractor is required to pay for the insurance
coverage described herein shall be included in the compensation specified for the Work
performed by Contractor under this Contract. No additional compensation will be provided for
Contractor’s insurance premiums. Any available insurance proceeds in excess of the specified
minimum limits and coverages shall be available to the City.
It is understood and agreed by the Contractor that its liability to the City shall not in any way be
limited to or affected by the amount of insurance coverage required or carried by the
Contractor in connection with this Contract.
A.

Minimum Scope & Limits of Insurance Coverage
(1)

Commercial General Liability Insurance providing coverage at least as broad as
ISO CGL Form 00 01 on an occurrence basis for bodily injury, including death, of
one or more persons, property damage, and personal injury, arising out of
activities performed by or on behalf of Contractor and its subcontractors,
products and completed operations of Contractor and its subcontractors, and
premises owned, leased, or used by Contractor and its subcontractors, with
limits of not less than one million dollars ($1,000,000) per occurrence. The
policy shall provide contractual liability and products and completed operations
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coverage for the term of the policy.
(2)

Automobile Liability Insurance providing coverage at least as broad as ISO Form
CA 00 01 for bodily injury, including death, of one or more persons, property
damage, and personal injury, with limits of not less than one million dollars
($1,000,000) per accident. The policy shall provide coverage for owned, nonowned, and/or hired autos as appropriate to the operations of the Contractor.
No automobile liability insurance shall be required if Contractor completes the
following certification:
“I certify that a motor vehicle will not be used in the performance of any
work or services under this agreement.” ________ (Contractor initials)

(3)

Workers’ Compensation Insurance with statutory limits, and Employers’ Liability
Insurance with limits of not less than one million dollars ($1,000,000). The
Workers’ Compensation policy shall include a waiver of subrogation in favor of
the City.
No Workers’ Compensation insurance shall be required if Contractor completes
the following certification:
“I certify that my business has no employees, and that I do not employ
anyone. I am exempt from the legal requirements to provide Workers'
Compensation insurance.” _________ (Contractor initials)

B.

C.

Additional Insured Coverage
(1)

Commercial General Liability Insurance: The City, its officials, employees, and
volunteers shall be covered by policy terms or endorsement as additional
insureds as respects general liability arising out of: activities performed by or on
behalf of Contractor and its subcontractors; products and completed operations
of Contractor and its subcontractors; and premises owned, leased, or used by
Contractor and its subcontractors.

(2)

Automobile Liability Insurance: The City, its officials, employees, and volunteers
shall be covered by policy terms or endorsement as additional insureds as
respects auto liability.

Other Insurance Provisions
The policies are to contain, or be endorsed to contain, the following provisions:
(1)

Contractor’s insurance coverage, including excess insurance, shall be primary
insurance as respects City, its officials, employees, and volunteers. Any
insurance or self-insurance maintained by City, its officials, employees, or

72 of 100

volunteers shall be in excess of Contractor’s insurance and shall not contribute
with it.

D.

(2)

Any failure to comply with reporting provisions of the policies shall not affect
coverage provided to City, its officials, employees, or volunteers.

(3)

Coverage shall state that Contractor’s insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to
the limits of the insurer’s liability.

(4)

City will be provided with thirty (30) days written notice of cancellation or
material change in the policy language or terms.

Acceptability of Insurance
Insurance shall be placed with insurers with a Bests’ rating of not less than A:VI. Selfinsured retentions, policy terms or other variations that do not comply with the
requirements of this Section 3 must be declared to and approved by the City in writing
prior to execution of this Contract.

E.

Verification of Coverage
(1)

Contractor shall furnish City with certificates and required endorsements
evidencing the insurance required. The certificates and endorsements shall be
forwarded to the City representative named in Exhibit A. Copies of policies shall
be delivered to the City on demand. Certificates of insurance shall be signed by
an authorized representative of the insurance carrier.

(2)

For all insurance policy renewals during the term of this Contract, Contractor
shall send insurance certificates reflecting the policy renewals directly to:
City of Sacramento
c/o Ebix RCS
Reference #: (This number will be provided by EBIX after Contract approval)
PO Box 257
Portland, MI 48875-0257
Insurance certificates also may be faxed to (770) 325-3340, or e-mailed to:
CertsOnly-Portland@ebix.com

(3)

The City may withdraw its offer of contract or cancel this Contract if the
certificates of insurance and endorsements required have not been provided
prior to execution of this Contract. The City may withhold payments to
Contractor or cancel the Contract if the insurance is canceled or Contractor
otherwise ceases to be insured as required herein.
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F.

Subcontractors
Contractor shall require and verify that all subcontractors maintain insurance coverage
that meets the minimum scope and limits of insurance coverage specified in subsection
A, above.

20. FAILURE TO MAINTAIN BONDS OR INSURANCE
If, at any time during the performance of this Contract, Contractor fails to maintain any item of
the bonds and/or insurance required under the Contract in full force and effect, Contractor
shall immediately suspend all work under the Contract and notify City in writing of such failure.
After such notice is provided, or if City discovers such failure and notifies Contractor, the City
thereafter may withhold all Contract payments due or that become due until notice is received
by City that such bonds and/or insurance have been restored in full force and effect and that
the premiums therefore have been paid for a period satisfactory to the Division of Risk
Management. Contractor shall not resume work until notified by City to do so, and the City
shall have no responsibility or liability for any costs incurred by Contractor as a result of such
suspension of Work.
In addition to the foregoing, any failure to maintain any item of the required bonds and/or
insurance at any time during the performance of this Contract will be sufficient cause for
termination of the Contract by City.
The Contractor shall be solely responsible for, and shall defend, indemnify and hold harmless
the City, its officers, employees and agents against and from, any and all damages, claims,
losses, actions, costs or other expenses of any kind incurred by any party as a direct or indirect
result of any suspension of Work or termination of the Contract under the provisions of this
Section.
21. EXCUSABLE DELAYS
For the purpose of these Contract Documents, the term "Excusable Delay" shall mean, and is
limited to, delay caused directly by: acts of God; acts of a public enemy; fires; inclement
weather as determined by the Engineer; riots; insurrections; epidemics; quarantine restrictions;
strikes; lockouts; sit-downs; acts of a governmental agency; priorities or privileges established
for the manufacture, assemble, or allotment of materials necessary in the Work by order,
decree or otherwise of the United States or by any department, bureau, commission,
committee, agent, or administrator of any legally constituted public authority; changes in the
Work ordered by City insofar as they necessarily require additional time in which to complete
the Work; the prevention of Contractor from commencing or prosecuting the Work because of
the acts of others, excepting Contractor's subcontractors or suppliers; or the prevention of
Contractor from commencing or prosecuting the Work because of a Citywide failure of public
utility service.
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The term "Excusable Delay" shall specifically not include: (i) any delay that could have been
avoided by the exercise of care, prudence, foresight and diligence on the part of Contractor; (ii)
any delay in the prosecution of any part of the Work that does not constitute a Controlling
Operation, whether or not such delay is unavoidable; (iii) any reasonable delay resulting from
time required by City for review of any Contractor submittals and for the making of surveys,
measurements and inspection; and, (iv) any delay arising from an interruption in the
prosecution of the Work on account of reasonable interference by other Contractors employed
by City that does not necessarily prevent the completion of the entire Work within the time
specified. Excusable Delays, if any, shall operate only to extend the Completion Date specified
in a job/task order (not in excess of the period of such delay as determined by City) and shall
not under any circumstances increase the amount City is required to pay Contractor except as
otherwise provided in these Contract Documents.
22. CONTRACTOR TO SERVE NOTICE OF DELAYS
Whenever Contractor foresees any delay in the prosecution of the Work, and in any event as
soon as possible (not to exceed a period of ten (10) calendar days) after the initial occurrence of
any delay that Contractor regards as or may later claim to be an Excusable Delay, the
Contractor shall notify the Engineer in writing of such delay and its cause, in order that the
Engineer: (i) may take immediate steps to prevent if possible the occurrence or continuance of
the delay; or (ii) if this cannot be done, may determine whether the delay is to be considered
excusable, how long it continues, and to what extent the prosecution and completion of the
Work are delayed thereby. Said written notice shall constitute an application for an extension
of time only if the notice requests such an extension and sets forth the Contractor's estimate of
the additional time required together with a full description of the cause of the delay relied
upon.
After the completion of any part or whole of the Work, the Engineer, in estimating the amount
due Contractor, will assume that any and all delays that may have occurred in its prosecution
and completion were not Excusable Delays, except for such delays for which the Contractor has
provided timely written notice as required herein, and that the Engineer has found to be
excusable. Contractor shall not be entitled to claim Excusable Delay for any delay for which the
Contractor failed to provide such timely written notice.
23. EXTENSION OF TIME
If the Contractor complies with Section 22, above, and the Engineer finds a delay claimed by the
Contractor to be an Excusable Delay, if the applicable job/task order specifies a Completion
Date, the Contractor shall be allowed an extension of time to complete the Work that is
proportional to the period of Excusable Delay determined by the Engineer, subject to the
issuance by City of a revised job/task order granting such extension of the Completion Date.
During a duly authorized extension for an Excusable Delay, City shall not charge liquidated
damages against the Contractor for such delay.
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If the City extends the time to complete the Work as provided herein, such extension shall in no
way release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such extension of time relieve or release the sureties of the
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such extension of time. The granting of any
extension of time as provided herein shall in no way operate as a waiver on the part of City of
its rights under this Contract, excepting only extension of the Completion Date for such period
of Excusable Delay as may be determined by the Engineer and approved as provided herein.
24. NO PAYMENT FOR DELAYS
No damages or compensation of any kind shall be paid to Contractor or any subcontractor
because of delays in the progress of the Work whether or not such delays qualify for extension
of time under this Agreement; except that this provision shall not preclude the recovery of
damages for a delay caused by the City that is unreasonable under the circumstances and that
is not within the contemplation of the parties, provided that the Contractor timely submits all
such written notice(s) and fully complies with such other procedures as may be specified in the
Contract Documents or any Laws or Regulations for Contractor to claim damages for such delay.
25. CHANGES IN THE WORK
Changes in the Work authorized or directed in accordance with the Contract Documents and
extensions of time of completion made necessary by reason thereof shall not in any way
release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such changes in the Work relieve or release the Sureties on
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such change in Work and to any extension of
time made by reason thereof.
26. TERMINATION AFTER COMPLETION DATE
In addition to any other rights City may have, if any services or work required by a job/task
order are not completed as of the Completion Date specified in the job/task order, if any (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), City may terminate the Contract at any time after the Completion Date (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), by providing a written notice to Contractor specifying the date of termination.
Such notice also may specify conditions or requirements that Contractor must meet to avoid
termination of the Contract on such date. If Contractor fails to fulfill all such conditions and
requirements by such termination date, or, if no such conditions or requirements are specified,
Contractor shall cease rendering services and performing work on such termination date, and
shall not be entitled to receive any compensation for services rendered or work performed
after such termination date. In the event of such termination, Contractor shall remain liable to
City for liquidated damages incurred for any period of time prior to the termination date.
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In addition to any other charges, withholdings or deductions authorized under the Contract or
any Laws or Regulations, if City terminates the Contract pursuant to this section, City may
withhold and deduct from any payment and/or retention funds otherwise due Contractor any
sum necessary to pay the City's cost of completing or correcting, or contracting for the
completion or correction of, any services or work under the Contract that are not completed to
the satisfaction of the City or that otherwise are deficient or require correction as of such
termination date. Such costs shall include all of the City’s direct and indirect costs incurred to
complete or correct such services or work, including the City’s administrative and overhead
costs. If the amount of payment(s) and/or retention funds otherwise due the Contractor are
insufficient to pay such costs, City shall have the right to recover the balance of such costs from
the Contractor and/or its Surety(ies).
27. TERMINATION FOR CONVENIENCE
A.

B.

Upon written notice to the Contractor, the City may at any time, without cause and
without prejudice to any other right or remedy of the City, elect to terminate the
Contract for the convenience of City. In such case, the Contractor shall be paid (without
duplication of any items, and after deduction and/or withholding of any amounts
authorized to be deducted or withheld by the Contract Documents or any Laws or
Regulations):
(1)

For Work executed pursuant to approved job/task order(s) in accordance with
the Contract Documents prior to the effective date of termination and
determined to be acceptable by the Engineer, including fair and reasonable sums
for overhead and profit on such Work;

(2)

For reasonable expenses directly attributable to termination.

Contractor shall not be paid for any loss of anticipated profits or revenue for any Work
not performed prior to termination, nor for any economic loss arising out of or resulting
from such termination, except for the payments listed in this section. Contractor’s
warranty under Section 14 of this Agreement shall apply, and Contractor shall remain
responsible for all obligations related to such warranty, with respect to all portions of
the Work performed prior to the effective date of the termination for convenience
pursuant to this section. The City shall be entitled to have any or all remaining Work
performed by other contractors or by any other means at any time after the effective
date of a termination for convenience pursuant to this section.

28. TERMINATION FOR BREACH OF CONTRACT
If Contractor abandons the Work under this Contract, or if the Contract or any portion of the
Contract is sublet or assigned without the consent of the City, or if the Engineer determines in
the Engineer’s sole discretion that the conditions of the Contract in respect to the rate of
progress of the Work are not being fulfilled or any part thereof is unnecessarily delayed, or if
Contractor violates or breaches, or fails to execute in good faith, any of the terms or conditions
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of the Contract, or if Contractor refuses or fails to supply enough properly skilled labor or
materials or refuses or fails to make prompt payment to subcontractors for material or labor, or
if Contractor disregards any Laws or Regulations or proper instruction or orders of the Engineer,
then, notwithstanding any provision to the contrary herein, the City may give Contractor and its
Surety(ies) written notification to immediately correct the situation or the Contract shall be
terminated.
In the event that such notice is given, and, in the event such situation is not corrected, or
arrangements for correction satisfactory to the City are not made, within ten (10) calendar days
from the date of such notice or within such other period of time as may be specified by the City
in the notice, the Contract shall upon the expiration of said period cease and terminate. In the
event of any such termination, City may take over the Work and prosecute the Work to
completion, or otherwise, and the Contractor and its Sureties shall be liable to City for any cost
occasioned City thereby, as hereinafter set forth.
In the event City completes the Work, or causes the Work to be completed, no payment of any
kind shall be made to Contractor until the Work is complete. The cost of completing the Work,
including but not limited to, extra costs of project administration and management incurred by
City, either direct or indirect, shall be deducted from any sum then due, or that becomes due,
to Contractor from City. If sums due to Contractor from City are less than the cost of
completing the Work, Contractor and its Sureties shall pay City a sum equal to this difference
on demand. In the event City completes the Work, and there is a sum remaining due to
Contractor after City deducts the costs of completing the Work, then City shall pay such sum to
Contractor. The Contractor and Contractor’s Sureties shall be jointly and severally liable for all
obligations imposed on Contractor hereunder.
No act by City before the Work is finally accepted, including, but not limited to, exercise of
other rights under the Contract, actions at law or in equity, extensions of time, payments,
assessments of liquidated damages, occupation or acceptance of any part of the Work, waiver
of any prior breach of the Contract or failure to take action pursuant to this section upon the
happening of any prior default or breach of Contractor, shall be construed to be a waiver or
estoppel of the City’s right to act pursuant to this Section upon any subsequent event,
occurrence or failure by Contractor to fulfill the terms and conditions of the Contract. The
rights of City to terminate the Contract pursuant to this Section and pursuant to Sections 26
and 27 are cumulative and are in addition to all other rights of City pursuant to the Contract
and at law or in equity.
29. CONTRACTOR BANKRUPT
If Contractor should commence any bankruptcy proceeding, or if Contractor is adjudged a
bankrupt, or if Contractor makes any assignment for the benefit of creditors, or if a receiver is
appointed on account of Contractor's insolvency, then the City may, without prejudice to any
other right or remedy, terminate the Contract and complete the work by giving notice as
provided in Section 28 above.
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30. SURETIES’ OBLIGATIONS UPON TERMINATION
If the City terminates the Contract pursuant to Section 28 or Section 29 above:
A.

The Surety under Contractor’s performance bond shall be fully responsible for all of the
Contractor’s remaining obligations of performance under the Contract as if the Surety
were a party to the Contract, including without limitation Contractor’s obligations, as
provided in the Contract Documents, to complete and provide a one-year warranty of
the entire Work, pay liquidated damages and indemnify, defend and hold harmless City,
up to the full amount of the performance bond.

B.

The Surety under Contractor’s payment bond shall be fully responsible for the
performance of all of the Contractor’s remaining payment obligations for work, services,
equipment or materials performed or provided in connection with the Work or any
portion thereof, up to the full amount of the payment bond.

31. ACCOUNTING RECORDS OF CONTRACTOR
During performance of the Contract and for a period of three (3) years after completing the
entire Work, Contractor shall maintain all accounting and financial records related to the
Contract and performance of the Work in accordance with generally accepted accounting
practices, and shall keep and make such records available for inspection and audit by
representatives of the City upon reasonable written notice.
32. USE TAX REQUIREMENTS
During the performance of this Agreement, Contractor, for itself, its assignees and successors in
interest, agrees as follows:
A.

Use Tax Direct Payment Permit: For all leases and purchases of materials, equipment,
supplies, or other tangible personal property used to perform the Agreement and
shipped from outside California, the Contractor and any subcontractors leasing or
purchasing such materials, equipment, supplies or other tangible personal property shall
obtain a Use Tax Direct Payment Permit from the California State Board of Equalization
(“SBE”) in accordance with the applicable SBE criteria and requirements.

B.

The above provisions shall apply in all instances unless prohibited by the funding source
for the Agreement.
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IN WITNESS WHEREOF, the parties hereto have signed this Agreement on the date set for opposite
their names.
CONTRACTOR

Under penalty of perjury, I certify that the taxpayer
identification number and all other information
provided here are correct.

DATE:

--·~_::

_,_/_c_L__,/'--i_o_'1_c1,____ __

Title
By

0fi/.
~ ..___ .

i(~·----

Print Name

Federal ID# -'-,

IL~

/

S .c.·
.J

I

State ID#

City of Sacramento Business Operation Tax
Certificate No. {City will not award contract until
Certificate Number is obtained) /05600
Type of Business Entity (check one):
_ _ Individual/Sole Proprietor
Partnership
Corporation {Two Signatures Required)
_ _ Limited Liability Company
_ _ Other (please specify:_ _ _ _ __

"'I_
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CITY OF SACRAMENTO

A municipal corporation

Hector Barron
Print Name
Director of Public Works
Title
For Howard Chan, City Manager

Attest:

City Clerk
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AGREEMENT
(Maintenance Contract Over $25,000)
THIS AGREEMENT, dated for identification
, 2019, is made and entered into
between the CITY OF SACRAMENTO, a municipal corporation (“City”), and
NFB Engineering, Inc., 1978 Pacific Avenue, Rio Oso CA 95674
_____________________________________________________________
(“Contractor”).
The City and Contractor mutually agree as follows:
1.

CONTRACT DOCUMENTS
The Contract Documents, sometimes also referred to as the “Contract,” consist of the following
items, which are hereby incorporated by reference as if set forth in full in this Agreement:
•
•
•
•
•
•
•
•
•
•
•
•

The Notice to Contractors
The Proposal Form submitted by the Contractor
The Instructions to Bidders
The Local Business Enterprise (LBE) Requirements
The Requirements for the Non-Discrimination in Employee Benefits by City Contractors
Ordinance and the Declaration of Compliance
The City’s Reference Guide for Construction Contracts
The Addenda, if any
This Agreement
The Standard Specifications
The Special Provisions
The Plans and Technical Specifications
The drawings and other data and all developments thereof prepared by City pursuant to
the Contract

Any modifications of any of the foregoing made or approved by City, including but not limited
to duly authorized change orders.
Unless specifically noted otherwise, references to the “Standard Specifications” shall mean and
refer to the Standard Specifications for Public Construction of the City of Sacramento approved
by the Sacramento City Council on June 4, 2007 (Resolution No. 2007-350), and any subsequent
amendments thereto approved by the Sacramento City Council or the Sacramento City
Manager. Work called for in any one Contract Document and not mentioned in another is to be
performed and executed as if mentioned in all Contract Documents. The table of contents,
titles and headings contained in the Contract Documents are provided solely to facilitate
reference to various provisions of the Contract Documents and in no way affect or limit the
interpretation of the provisions to which they refer.
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2.

DEFINITIONS
Unless otherwise specifically provided herein, all words and phrases defined in the Standard
Specifications shall have the same meaning and intent in this Agreement.

3.

AGREEMENT CONTROLS
In the event of a conflict between any of the terms and conditions set forth in this Agreement
and the terms and conditions set forth in other Contract Documents, the terms and conditions
set forth in this Agreement shall prevail, except that the provisions of any duly authorized
change order shall prevail over any conflicting provisions of this Agreement.

4.

SCOPE AND TERM OF CONTRACT
A.

Contractor agrees to furnish all tools, equipment, apparatus, facilities, labor, material
and transportation necessary to perform and complete in a good and workmanlike
manner to the satisfaction of City, all the Work called for in the Contract Documents
entitled:
Maintenance and Repair of Curbs,
Gutters, Sidewalks, and Related Items
(B19151641029)
Contractor agrees to perform such Work in the manner designated in and in strict
conformity with the Contract Documents.

B.

A general scope of work is contained in the Technical Specifications and may be further
defined in a job/task order. Work shall be assigned to Contractor by City on an individual
job or task basis, by City’s issuance of a job/task order that specifies the scope of work
for that job or task. All such job/task orders will constitute part of this Contract, and the
Contractor shall perform, comply with and be subject to all provisions of this Contract
with regard to any work performed pursuant to any such job/task orders. The job/task
orders may involve varying levels of effort during the term of the Contract. The need for
services may not be continuous during the term. It is understood and agreed by
Contractor that no services at all may be required by City under this Contract. The City
will contact Contractor regarding a specific job/task. Contractor shall not commence
work prior to receiving a notice to proceed from the City.

C.

The initial term of this Contract is one (1) year from the date of City award. The City
may extend the Contract term in writing for additional successive one (1) year periods,
provided that the total Contract term including any such extensions shall not exceed
three (3) years.
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5.

6.

CONTRACT AMOUNT AND PAYMENTS
A.

Pursuant to Sacramento City Code Section 3.60.180, the Contractor is required and
agrees to pay the State of California, Department of Industrial Relations prevailing wage
rates for covered trades employed. The prevailing wage rates may be found at
http://www.dir.ca.gov/dlsr/pwd/. For job/task orders of $30,000 or greater, the
Contractor agrees to utilize apprentices, as required by the State of California Labor
Code. Contractor and every lower-tier subcontractor shall submit certified payrolls and
labor compliance documentation electronically when and as required by City.
Contractor is responsible for compliance with Sacramento City Code section 3.60.180,
and shall include these requirements in every subcontract or subcontract. This
Agreement is subject to compliance monitoring and enforcement by the California
Department of Industrial Relations, as specified in California Labor Code section 1771.4.

B.

Payment for each job or task shall be authorized by job/task order as provided in
Section 4, above, and City shall have no responsibility or liability for any payment not
authorized by a City-issued job/task order. All payments shall be made in accordance
with the schedule and procedures set forth in the Contract Documents and subject to
deductions, withholdings and additions as specified in the Contract Documents.

C.

Unit prices and hourly rates shall not exceed the amount(s) set forth in Contractor’s
Proposal Form, provided that for each year the Contract term is extended, to account
for inflation, the unit prices and hourly rates set forth in Contractor’s Proposal Form
shall be increased by an amount equal to three (3) percent or the percentage increase
for the previous 12 month period in the Consumer Price Index (CPI), San Francisco area,
whichever is less.

D.

Subject to deductions, withholdings and additions as specified in the Contract
Documents, Contractor shall be paid the sum computed at such unit prices or hourly
rates, or computed at a different price if such different price is determined by City in
accordance with the Standard Specifications, based on the actual hours worked or
actual amount of each such unit price item performed and/ or furnished and
incorporated in the Work.

E.

Maximum Annual Payment: The total amount paid for all Work authorized by job/task
orders during any one year term of the Contract shall not exceed $______N/A________.

PROGRESS PAYMENTS
Subject to the terms and conditions of the Contract, City shall cause payments to be made upon
demand of Contractor as follows:
A.

On or about the first of the month, the Engineer shall present to the Contractor a
statement (in the format required by City) showing the amount of labor and materials
incorporated in the Work through the twentieth (20) calendar day of the preceding
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month. After both Contractor and Engineer approve the statement in writing, and the
City’s labor compliance officer provides written approval, the City shall issue a certificate
for ninety-five (95) percent of the amount it shall find to be due, subject to any
deductions or withholdings authorized or required under the Contract or any applicable
Laws or Regulations.
B.

No inaccuracy or error in said monthly estimates shall operate to release Contractor
from damages arising from such Work or from enforcement of each and every provision
of the Contract Documents, and City shall have the right subsequently to correct any
error made in any estimate for payment.

C.

Contractor shall not be paid for any defective or improper Work.

D.

The remaining five (5) percent of the value of the Work performed under the Contract, if
unencumbered and subject to any deductions or withholdings authorized or required
under the Contract or any applicable Laws or Regulations, shall be released not later
than sixty (60) days after completion and final acceptance by City of the Work specified
in the job/task order. Acceptance by Contractor of the final payment for a job/task
order shall constitute a waiver of all claims against the City arising under the Contract
Documents, except for disputed claims in stated amounts that the Contractor
specifically reserves in writing, but only to the extent that the Contractor has complied
with all procedures and requirements applicable to the presentation and processing of
such claim(s) under the Contract Documents. Contractor shall be entitled to substitute
securities for retention or to direct that payments of retention be made into escrow, as
provided in Public Contract Code Section 22300, upon execution of the City’s Escrow
Agreement for Security Deposits in Lieu of Retention.

E.

The parties agree that, for purposes of the timely progress payment requirements
specified in Public Contract Code Section 20104.50, the date that the City receives a
statement jointly approved as provided above shall be deemed to constitute the date
that City receives an undisputed and properly submitted payment request from the
Contractor. Progress payments not made within 30 days after this date may be subject
to payment of interest as provided in Public Contract Code Section 20104.50.

F.

Statements may be personally delivered or mailed to:
City of Sacramento Public Works
Maintenance Services Division
5730 24th Street, Bldg. 9
Sacramento CA 95822
ATTN: Erick Talavera
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7.

RETENTION OF SUMS CHARGED AGAINST CONTRACTOR
When, under the provisions of this Contract or any applicable Laws or Regulations, City is
authorized or required to withhold, deduct or charge any sum of money against Contractor,
City may deduct and retain the amount of such charge from the amount of the next succeeding
progress estimate(s), or from any other moneys due or that may become due Contractor from
City. If, on completion or termination of the Contract, sums due Contractor are insufficient to
pay City's charges, City shall have the right to recover the balance from Contractor or its
Sureties.

8.

COMMENCEMENT AND PROSECUTION OF WORK
Contractor shall commence the Work for a job or task as directed in the City-issued job/task
order and shall diligently prosecute the Work to final completion. The continuous prosecution
of Work by Contractor shall be subject only to Excusable Delays as defined in this Agreement.

9.

TIME OF COMPLETION
If so specified in a City-issued job/task order, the Work required by the job/task order shall be
brought to completion in the manner provided for in the Contract Documents on or before the
date specified in the job/task order (hereinafter called the “Completion Date”) unless
extensions of time are granted in accordance with the Contract Documents.
Failure to complete such Work by the Completion Date and in the manner provided for in the
Contract Documents shall subject Contractor to liquidated damages as provided in this
Agreement. Time is and shall be of the essence in the performance of the Contract and the
Work.

10. PAYMENTS DO NOT IMPLY ACCEPTANCE OF WORK
The payment of any progress payment, or the acceptance thereof by Contractor, shall not
constitute acceptance of the Work or any portion thereof and shall in no way reduce the
liability of Contractor to replace unsatisfactory work or material, whether or not the
unsatisfactory character of such work or material was apparent or detected at the time such
payment was made.
11. ACCEPTANCE NOT RELEASE
Contractor shall correct immediately any defective or imperfect work or materials that may be
discovered before final acceptance any Work, whether or not such defect or imperfection was
previously noticed or identified by the City. The inspection of the Work, or any part thereof,
shall not relieve Contractor of any of its obligations to perform satisfactory work as herein
specified.
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Failure or neglect on the part of City or any of its officers, employees or authorized agents to
discover, identify, condemn or reject defective or imperfect work or materials shall not be
construed to imply an acceptance of such work or materials, nor shall such failure or neglect be
construed as barring City from enforcing Contractor’s warranty(ies) or otherwise recovering
damages or such a sum of money as may be required to repair or rebuild the defective or
imperfect work or materials whenever City may discover the same, subject only to any statutes
of limitation that may apply to any such claim.
12. CITY'S RIGHT TO TAKE POSSESSION OF THE WORK IN WHOLE OR IN PART
The City shall have the right at any time to enter upon the Work and perform work not covered
by this Contract, or to occupy and use a portion of the Work, prior to the date of acceptance of
the Work, without in any way relieving Contractor of any obligations under this Contract.
13. NO WAIVER OF REMEDIES
Neither the inspection by City, its officers, employees or agents, nor any certificate or other
approval for the payment of money, nor any payment for, nor acceptance of the whole or any
part of the Work by City, nor any extensions of time, nor any position taken by City, its officers,
employees or its agents shall operate as a waiver of any provision of the Contract Documents
nor of any power herein reserved to City or any right to damages herein provided, nor shall any
waiver of any breach of this Agreement be held to be a waiver of any other or subsequent
breach. All remedies provided in the Contract Documents shall be taken and construed as
cumulative; in addition to each and every other remedy herein provided, the City shall have any
and all equitable and legal remedies that it would in any case have.
14. WARRANTY
Except as otherwise expressly provided in the Contract Documents, and excepting only items of
routine maintenance, ordinary wear and tear and unusual abuse or neglect by City, Contractor
warrants and guarantees all Work executed and all supplies, materials and devices of
whatsoever nature incorporated in or attached to the Work, or otherwise provided as a part of
the Work pursuant to the Contract, to be absolutely free of all defects of workmanship and
materials for a period of one year after City acceptance of the Work performed for the
applicable job/task order. Contractor shall repair or replace all work or material, together with
any other work or material that may be displaced or damaged in so doing, that may prove
defective in workmanship or material within this one year warranty period without expense or
charge of any nature whatsoever to City.
In the event that Contractor shall fail to comply with the conditions of the foregoing warranty
within ten (10) days after being notified of the defect in writing, City shall have the right, but
shall not be obligated, to repair, or obtain the repair of, the defect and Contractor shall pay to
City on demand all costs and expense of such repair. Notwithstanding anything herein to the
contrary, in the event that any defect in workmanship or material covered by the foregoing
warranty results in a condition that constitutes an immediate hazard to public health or safety,
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or any property interest, or any person, City shall have the right to immediately repair, or cause
to be repaired, such defect, and Contractor shall pay to City on demand all costs and expense of
such repair. The foregoing statement relating to hazards to health, safety or property shall be
deemed to include both temporary and permanent repairs that may be required as determined
in the sole discretion and judgment of City.
In addition to the above, the Contractor shall make a written assignment of all manufacturer’s
and other product warranties to the City, prior to City acceptance of the Work performed for
the applicable job/task order.
The Contractor’s Performance Bond shall secure the performance of the Contractor’s
obligations under this Section 14, and the Contractor and its Surety shall be jointly and severally
liable for these obligations.
15. LIQUIDATED DAMAGES IF WORK NOT COMPLETED ON TIME
A.

The actual fact of the occurrence of damages and the actual amount of the damages
that City would suffer if the Work specified in a job/task order were not completed by
the Completion Date specified therein are dependent upon many circumstances and
conditions that could prevail in various combinations, and for this reason, it is
impracticable and extremely difficult to fix the actual damages. Damages that City
would suffer in the event of such delay include: loss of the use of the project; expenses
of prolonged assignment to the project of an architectural and/or engineering staff;
prolonged costs of administration, inspection, and supervision; increased operational
expenses and/or impaired operation of other facilities dependent upon completion of
the project; and the loss and inconvenience suffered by the public within the City of
Sacramento by reason of the delay in the completion of the project or portion thereof.
Accordingly, the parties agree, and by execution of this Agreement, Contractor
acknowledges that it understands and agrees, that the amount(s) set forth herein as
liquidated damages reflect the parties’ best efforts at the time of entering into the
Contract to estimate the damages that may be incurred by City and the public due to
the Contractor’s delay in completion of the Work specified in a job/task order by the
Completion Date specified therein, and shall be presumed to be the amount of
damages sustained by the failure of Contractor to complete such Work within such time.

B.

If a job/task order specifies a Completion Date for the Work required by the job/task
order, Contractor shall pay liquidated damages to City for failure to complete such Work
by the Completion Date (as extended in accordance with the Contract Documents, if
applicable) in the amount of ________N/A________ for each calendar day after the
Completion Date (as extended in accordance with the Contract Documents, if
applicable), continuing to the time at which such Work is completed. Such amount is
the actual cash value agreed upon by the City and Contractor as the loss to City and the
public resulting from Contractor's default.
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C.

In the event Contractor shall become liable for liquidated damages, City, in addition to
all other remedies provided by law, shall have the right to withhold any and all
payments that otherwise would be or become due Contractor until the liability of
Contractor under this section is finally determined. City shall have the right to use and
apply such payments, in whole or in part, to reimburse City for all liquidated damages
due or to become due to City. Any remaining balance of such payments shall be paid to
Contractor only after discharge in full of all liability incurred by Contractor under this
section or otherwise under any provision of the Contract Documents or any applicable
Law or Regulation. If the sum so retained by City is not sufficient to discharge all such
liabilities of Contractor, Contractor shall continue to remain liable to City until all such
liabilities are satisfied in full. No failure by City to withhold any payment as specified
above shall in any manner be construed to constitute a release of any such liabilities nor
a waiver of the City’s right to withhold payment for such liabilities.

16. INDEMNITY AND HOLD HARMLESS
A.

Contractor shall defend, hold harmless and indemnify the City, its officers, employees,
and agents, and each and every one of them, from and against any and all actions,
damages, costs, liabilities, claims, demands, losses, judgments, penalties, costs and
expenses of every type and description, whether arising on or off the site of the Work,
including, but not limited to, any fees and/or costs reasonably incurred by City’s staff
attorneys or outside attorneys and any fees and expenses incurred in enforcing this
provision (hereafter collectively referred to as “Liabilities”), including but not limited to
Liabilities arising from personal injury or death, damage to personal, real or intellectual
property or the environment, contractual or other economic damages, or regulatory
penalties, arising out of or in any way connected with performance of or failure to
perform the Work by the Contractor, any subcontractor or agent, anyone directly or
indirectly employed by any of them or anyone for whose acts any of them may be liable,
whether or not (i) such Liabilities are caused in part by a party indemnified hereunder,
or (ii) such Liabilities are litigated, settled or reduced to judgment; provided that the
foregoing indemnity does not apply to liability for damages for death or bodily injury to
persons, injury to property, or other loss, damage or expense to the extent arising from
(i) the sole negligence or willful misconduct of, or defects in design furnished by, City, its
agents, servants, or independent contractors who are directly responsible to City, or (ii)
the active negligence of City.

B.

The existence or acceptance by City of any of the insurance policies or coverages
described in this Agreement shall not affect or limit any of City’s rights under this
Section 16, nor shall the limits of such insurance limit the liability of Contractor
hereunder. The provisions of this Section 16 shall survive any expiration or termination
of the Contract.
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17. CONTRACTOR SHALL ASSUME RISKS
Until the completion and final acceptance by City of all Work under this Contract, the Work
shall be under Contractor's responsible care and charge, and Contractor, at no cost to City, shall
rebuild, repair, restore and make good all injuries, damages, re-erections, and repairs
occasioned or rendered necessary by accidental causes of any nature, to all or any portions of
the Work.
18. GENERAL LIABILITY OF CONTRACTOR
Except as otherwise herein expressly stipulated, Contractor shall perform all the Work and
furnish all the labor, materials, tools, equipment, apparatus, facilities, transportation, power
and light, and appliances, necessary or proper for performing and completing the Work herein
required in the manner and within the time herein specified. The mention of any specific duty
or liability of Contractor shall not be construed as a limitation or restriction of any general
liability or duty of Contractor, and any reference to any specific duty or liability shall be
construed to be solely for the purpose of explanation.
19. INSURANCE
During the entire term of the Contract, Contractor shall maintain the insurance coverage
described in this Section 19.
Full compensation for all premiums that Contractor is required to pay for the insurance
coverage described herein shall be included in the compensation specified for the Work
performed by Contractor under this Contract. No additional compensation will be provided for
Contractor’s insurance premiums. Any available insurance proceeds in excess of the specified
minimum limits and coverages shall be available to the City.
It is understood and agreed by the Contractor that its liability to the City shall not in any way be
limited to or affected by the amount of insurance coverage required or carried by the
Contractor in connection with this Contract.
A.

Minimum Scope & Limits of Insurance Coverage
(1)

Commercial General Liability Insurance providing coverage at least as broad as
ISO CGL Form 00 01 on an occurrence basis for bodily injury, including death, of
one or more persons, property damage, and personal injury, arising out of
activities performed by or on behalf of Contractor and its subcontractors,
products and completed operations of Contractor and its subcontractors, and
premises owned, leased, or used by Contractor and its subcontractors, with
limits of not less than one million dollars ($1,000,000) per occurrence. The
policy shall provide contractual liability and products and completed operations
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coverage for the term of the policy.
(2)

Automobile Liability Insurance providing coverage at least as broad as ISO Form
CA 00 01 for bodily injury, including death, of one or more persons, property
damage, and personal injury, with limits of not less than one million dollars
($1,000,000) per accident. The policy shall provide coverage for owned, nonowned, and/or hired autos as appropriate to the operations of the Contractor.
No automobile liability insurance shall be required if Contractor completes the
following certification:
“I certify that a motor vehicle will not be used in the performance of any
work or services under this agreement.” ________ (Contractor initials)

(3)

Workers’ Compensation Insurance with statutory limits, and Employers’ Liability
Insurance with limits of not less than one million dollars ($1,000,000). The
Workers’ Compensation policy shall include a waiver of subrogation in favor of
the City.
No Workers’ Compensation insurance shall be required if Contractor completes
the following certification:
“I certify that my business has no employees, and that I do not employ
anyone. I am exempt from the legal requirements to provide Workers'
Compensation insurance.” _________ (Contractor initials)

B.

C.

Additional Insured Coverage
(1)

Commercial General Liability Insurance: The City, its officials, employees, and
volunteers shall be covered by policy terms or endorsement as additional
insureds as respects general liability arising out of: activities performed by or on
behalf of Contractor and its subcontractors; products and completed operations
of Contractor and its subcontractors; and premises owned, leased, or used by
Contractor and its subcontractors.

(2)

Automobile Liability Insurance: The City, its officials, employees, and volunteers
shall be covered by policy terms or endorsement as additional insureds as
respects auto liability.

Other Insurance Provisions
The policies are to contain, or be endorsed to contain, the following provisions:
(1)

Contractor’s insurance coverage, including excess insurance, shall be primary
insurance as respects City, its officials, employees, and volunteers. Any
insurance or self-insurance maintained by City, its officials, employees, or
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volunteers shall be in excess of Contractor’s insurance and shall not contribute
with it.

D.

(2)

Any failure to comply with reporting provisions of the policies shall not affect
coverage provided to City, its officials, employees, or volunteers.

(3)

Coverage shall state that Contractor’s insurance shall apply separately to each
insured against whom claim is made or suit is brought, except with respect to
the limits of the insurer’s liability.

(4)

City will be provided with thirty (30) days written notice of cancellation or
material change in the policy language or terms.

Acceptability of Insurance
Insurance shall be placed with insurers with a Bests’ rating of not less than A:VI. Selfinsured retentions, policy terms or other variations that do not comply with the
requirements of this Section 3 must be declared to and approved by the City in writing
prior to execution of this Contract.

E.

Verification of Coverage
(1)

Contractor shall furnish City with certificates and required endorsements
evidencing the insurance required. The certificates and endorsements shall be
forwarded to the City representative named in Exhibit A. Copies of policies shall
be delivered to the City on demand. Certificates of insurance shall be signed by
an authorized representative of the insurance carrier.

(2)

For all insurance policy renewals during the term of this Contract, Contractor
shall send insurance certificates reflecting the policy renewals directly to:
City of Sacramento
c/o Ebix RCS
Reference #: (This number will be provided by EBIX after Contract approval)
PO Box 257
Portland, MI 48875-0257
Insurance certificates also may be faxed to (770) 325-3340, or e-mailed to:
CertsOnly-Portland@ebix.com

(3)

The City may withdraw its offer of contract or cancel this Contract if the
certificates of insurance and endorsements required have not been provided
prior to execution of this Contract. The City may withhold payments to
Contractor or cancel the Contract if the insurance is canceled or Contractor
otherwise ceases to be insured as required herein.
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F.

Subcontractors
Contractor shall require and verify that all subcontractors maintain insurance coverage
that meets the minimum scope and limits of insurance coverage specified in subsection
A, above.

20. FAILURE TO MAINTAIN BONDS OR INSURANCE
If, at any time during the performance of this Contract, Contractor fails to maintain any item of
the bonds and/or insurance required under the Contract in full force and effect, Contractor
shall immediately suspend all work under the Contract and notify City in writing of such failure.
After such notice is provided, or if City discovers such failure and notifies Contractor, the City
thereafter may withhold all Contract payments due or that become due until notice is received
by City that such bonds and/or insurance have been restored in full force and effect and that
the premiums therefore have been paid for a period satisfactory to the Division of Risk
Management. Contractor shall not resume work until notified by City to do so, and the City
shall have no responsibility or liability for any costs incurred by Contractor as a result of such
suspension of Work.
In addition to the foregoing, any failure to maintain any item of the required bonds and/or
insurance at any time during the performance of this Contract will be sufficient cause for
termination of the Contract by City.
The Contractor shall be solely responsible for, and shall defend, indemnify and hold harmless
the City, its officers, employees and agents against and from, any and all damages, claims,
losses, actions, costs or other expenses of any kind incurred by any party as a direct or indirect
result of any suspension of Work or termination of the Contract under the provisions of this
Section.
21. EXCUSABLE DELAYS
For the purpose of these Contract Documents, the term "Excusable Delay" shall mean, and is
limited to, delay caused directly by: acts of God; acts of a public enemy; fires; inclement
weather as determined by the Engineer; riots; insurrections; epidemics; quarantine restrictions;
strikes; lockouts; sit-downs; acts of a governmental agency; priorities or privileges established
for the manufacture, assemble, or allotment of materials necessary in the Work by order,
decree or otherwise of the United States or by any department, bureau, commission,
committee, agent, or administrator of any legally constituted public authority; changes in the
Work ordered by City insofar as they necessarily require additional time in which to complete
the Work; the prevention of Contractor from commencing or prosecuting the Work because of
the acts of others, excepting Contractor's subcontractors or suppliers; or the prevention of
Contractor from commencing or prosecuting the Work because of a Citywide failure of public
utility service.
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The term "Excusable Delay" shall specifically not include: (i) any delay that could have been
avoided by the exercise of care, prudence, foresight and diligence on the part of Contractor; (ii)
any delay in the prosecution of any part of the Work that does not constitute a Controlling
Operation, whether or not such delay is unavoidable; (iii) any reasonable delay resulting from
time required by City for review of any Contractor submittals and for the making of surveys,
measurements and inspection; and, (iv) any delay arising from an interruption in the
prosecution of the Work on account of reasonable interference by other Contractors employed
by City that does not necessarily prevent the completion of the entire Work within the time
specified. Excusable Delays, if any, shall operate only to extend the Completion Date specified
in a job/task order (not in excess of the period of such delay as determined by City) and shall
not under any circumstances increase the amount City is required to pay Contractor except as
otherwise provided in these Contract Documents.
22. CONTRACTOR TO SERVE NOTICE OF DELAYS
Whenever Contractor foresees any delay in the prosecution of the Work, and in any event as
soon as possible (not to exceed a period of ten (10) calendar days) after the initial occurrence of
any delay that Contractor regards as or may later claim to be an Excusable Delay, the
Contractor shall notify the Engineer in writing of such delay and its cause, in order that the
Engineer: (i) may take immediate steps to prevent if possible the occurrence or continuance of
the delay; or (ii) if this cannot be done, may determine whether the delay is to be considered
excusable, how long it continues, and to what extent the prosecution and completion of the
Work are delayed thereby. Said written notice shall constitute an application for an extension
of time only if the notice requests such an extension and sets forth the Contractor's estimate of
the additional time required together with a full description of the cause of the delay relied
upon.
After the completion of any part or whole of the Work, the Engineer, in estimating the amount
due Contractor, will assume that any and all delays that may have occurred in its prosecution
and completion were not Excusable Delays, except for such delays for which the Contractor has
provided timely written notice as required herein, and that the Engineer has found to be
excusable. Contractor shall not be entitled to claim Excusable Delay for any delay for which the
Contractor failed to provide such timely written notice.
23. EXTENSION OF TIME
If the Contractor complies with Section 22, above, and the Engineer finds a delay claimed by the
Contractor to be an Excusable Delay, if the applicable job/task order specifies a Completion
Date, the Contractor shall be allowed an extension of time to complete the Work that is
proportional to the period of Excusable Delay determined by the Engineer, subject to the
issuance by City of a revised job/task order granting such extension of the Completion Date.
During a duly authorized extension for an Excusable Delay, City shall not charge liquidated
damages against the Contractor for such delay.
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If the City extends the time to complete the Work as provided herein, such extension shall in no
way release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such extension of time relieve or release the sureties of the
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such extension of time. The granting of any
extension of time as provided herein shall in no way operate as a waiver on the part of City of
its rights under this Contract, excepting only extension of the Completion Date for such period
of Excusable Delay as may be determined by the Engineer and approved as provided herein.
24. NO PAYMENT FOR DELAYS
No damages or compensation of any kind shall be paid to Contractor or any subcontractor
because of delays in the progress of the Work whether or not such delays qualify for extension
of time under this Agreement; except that this provision shall not preclude the recovery of
damages for a delay caused by the City that is unreasonable under the circumstances and that
is not within the contemplation of the parties, provided that the Contractor timely submits all
such written notice(s) and fully complies with such other procedures as may be specified in the
Contract Documents or any Laws or Regulations for Contractor to claim damages for such delay.
25. CHANGES IN THE WORK
Changes in the Work authorized or directed in accordance with the Contract Documents and
extensions of time of completion made necessary by reason thereof shall not in any way
release any warranty or guarantee given by Contractor pursuant to the provisions of the
Contract Documents, nor shall such changes in the Work relieve or release the Sureties on
Bonds provided pursuant to the Contract Documents. By executing such Bonds, the Sureties
shall be deemed to have expressly agreed to any such change in Work and to any extension of
time made by reason thereof.
26. TERMINATION AFTER COMPLETION DATE
In addition to any other rights City may have, if any services or work required by a job/task
order are not completed as of the Completion Date specified in the job/task order, if any (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), City may terminate the Contract at any time after the Completion Date (as
adjusted by any extensions of time for Excusable Delays granted pursuant to the Contract
Documents), by providing a written notice to Contractor specifying the date of termination.
Such notice also may specify conditions or requirements that Contractor must meet to avoid
termination of the Contract on such date. If Contractor fails to fulfill all such conditions and
requirements by such termination date, or, if no such conditions or requirements are specified,
Contractor shall cease rendering services and performing work on such termination date, and
shall not be entitled to receive any compensation for services rendered or work performed
after such termination date. In the event of such termination, Contractor shall remain liable to
City for liquidated damages incurred for any period of time prior to the termination date.
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In addition to any other charges, withholdings or deductions authorized under the Contract or
any Laws or Regulations, if City terminates the Contract pursuant to this section, City may
withhold and deduct from any payment and/or retention funds otherwise due Contractor any
sum necessary to pay the City's cost of completing or correcting, or contracting for the
completion or correction of, any services or work under the Contract that are not completed to
the satisfaction of the City or that otherwise are deficient or require correction as of such
termination date. Such costs shall include all of the City’s direct and indirect costs incurred to
complete or correct such services or work, including the City’s administrative and overhead
costs. If the amount of payment(s) and/or retention funds otherwise due the Contractor are
insufficient to pay such costs, City shall have the right to recover the balance of such costs from
the Contractor and/or its Surety(ies).
27. TERMINATION FOR CONVENIENCE
A.

B.

Upon written notice to the Contractor, the City may at any time, without cause and
without prejudice to any other right or remedy of the City, elect to terminate the
Contract for the convenience of City. In such case, the Contractor shall be paid (without
duplication of any items, and after deduction and/or withholding of any amounts
authorized to be deducted or withheld by the Contract Documents or any Laws or
Regulations):
(1)

For Work executed pursuant to approved job/task order(s) in accordance with
the Contract Documents prior to the effective date of termination and
determined to be acceptable by the Engineer, including fair and reasonable sums
for overhead and profit on such Work;

(2)

For reasonable expenses directly attributable to termination.

Contractor shall not be paid for any loss of anticipated profits or revenue for any Work
not performed prior to termination, nor for any economic loss arising out of or resulting
from such termination, except for the payments listed in this section. Contractor’s
warranty under Section 14 of this Agreement shall apply, and Contractor shall remain
responsible for all obligations related to such warranty, with respect to all portions of
the Work performed prior to the effective date of the termination for convenience
pursuant to this section. The City shall be entitled to have any or all remaining Work
performed by other contractors or by any other means at any time after the effective
date of a termination for convenience pursuant to this section.

28. TERMINATION FOR BREACH OF CONTRACT
If Contractor abandons the Work under this Contract, or if the Contract or any portion of the
Contract is sublet or assigned without the consent of the City, or if the Engineer determines in
the Engineer’s sole discretion that the conditions of the Contract in respect to the rate of
progress of the Work are not being fulfilled or any part thereof is unnecessarily delayed, or if
Contractor violates or breaches, or fails to execute in good faith, any of the terms or conditions
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of the Contract, or if Contractor refuses or fails to supply enough properly skilled labor or
materials or refuses or fails to make prompt payment to subcontractors for material or labor, or
if Contractor disregards any Laws or Regulations or proper instruction or orders of the Engineer,
then, notwithstanding any provision to the contrary herein, the City may give Contractor and its
Surety(ies) written notification to immediately correct the situation or the Contract shall be
terminated.
In the event that such notice is given, and, in the event such situation is not corrected, or
arrangements for correction satisfactory to the City are not made, within ten (10) calendar days
from the date of such notice or within such other period of time as may be specified by the City
in the notice, the Contract shall upon the expiration of said period cease and terminate. In the
event of any such termination, City may take over the Work and prosecute the Work to
completion, or otherwise, and the Contractor and its Sureties shall be liable to City for any cost
occasioned City thereby, as hereinafter set forth.
In the event City completes the Work, or causes the Work to be completed, no payment of any
kind shall be made to Contractor until the Work is complete. The cost of completing the Work,
including but not limited to, extra costs of project administration and management incurred by
City, either direct or indirect, shall be deducted from any sum then due, or that becomes due,
to Contractor from City. If sums due to Contractor from City are less than the cost of
completing the Work, Contractor and its Sureties shall pay City a sum equal to this difference
on demand. In the event City completes the Work, and there is a sum remaining due to
Contractor after City deducts the costs of completing the Work, then City shall pay such sum to
Contractor. The Contractor and Contractor’s Sureties shall be jointly and severally liable for all
obligations imposed on Contractor hereunder.
No act by City before the Work is finally accepted, including, but not limited to, exercise of
other rights under the Contract, actions at law or in equity, extensions of time, payments,
assessments of liquidated damages, occupation or acceptance of any part of the Work, waiver
of any prior breach of the Contract or failure to take action pursuant to this section upon the
happening of any prior default or breach of Contractor, shall be construed to be a waiver or
estoppel of the City’s right to act pursuant to this Section upon any subsequent event,
occurrence or failure by Contractor to fulfill the terms and conditions of the Contract. The
rights of City to terminate the Contract pursuant to this Section and pursuant to Sections 26
and 27 are cumulative and are in addition to all other rights of City pursuant to the Contract
and at law or in equity.
29. CONTRACTOR BANKRUPT
If Contractor should commence any bankruptcy proceeding, or if Contractor is adjudged a
bankrupt, or if Contractor makes any assignment for the benefit of creditors, or if a receiver is
appointed on account of Contractor's insolvency, then the City may, without prejudice to any
other right or remedy, terminate the Contract and complete the work by giving notice as
provided in Section 28 above.
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30. SURETIES’ OBLIGATIONS UPON TERMINATION
If the City terminates the Contract pursuant to Section 28 or Section 29 above:
A.

The Surety under Contractor’s performance bond shall be fully responsible for all of the
Contractor’s remaining obligations of performance under the Contract as if the Surety
were a party to the Contract, including without limitation Contractor’s obligations, as
provided in the Contract Documents, to complete and provide a one-year warranty of
the entire Work, pay liquidated damages and indemnify, defend and hold harmless City,
up to the full amount of the performance bond.

B.

The Surety under Contractor’s payment bond shall be fully responsible for the
performance of all of the Contractor’s remaining payment obligations for work, services,
equipment or materials performed or provided in connection with the Work or any
portion thereof, up to the full amount of the payment bond.

31. ACCOUNTING RECORDS OF CONTRACTOR
During performance of the Contract and for a period of three (3) years after completing the
entire Work, Contractor shall maintain all accounting and financial records related to the
Contract and performance of the Work in accordance with generally accepted accounting
practices, and shall keep and make such records available for inspection and audit by
representatives of the City upon reasonable written notice.
32. USE TAX REQUIREMENTS
During the performance of this Agreement, Contractor, for itself, its assignees and successors in
interest, agrees as follows:
A.

Use Tax Direct Payment Permit: For all leases and purchases of materials, equipment,
supplies, or other tangible personal property used to perform the Agreement and
shipped from outside California, the Contractor and any subcontractors leasing or
purchasing such materials, equipment, supplies or other tangible personal property shall
obtain a Use Tax Direct Payment Permit from the California State Board of Equalization
(“SBE”) in accordance with the applicable SBE criteria and requirements.

B.

The above provisions shall apply in all instances unless prohibited by the funding source
for the Agreement.
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IN WITNESS WHEREOF, the parties hereto have signed this Agreement on the date set for opposite

their names.

Under penalty of perjury, I certify that the taxpayer
identification number and all other information
provided here are correct.

DATE:

MAY 6 / 2.01~

BY ~~
V 1c~ W Z.20..
Print Name

cm

Title

Print Name

OFO
Federal ID#

©l - 0\90 - ~
State ID#

IO~!S~<o8
City of Sacramento Business Operation Tax
Certificate No. (City will not award contract until
Certificate Number is obtained)
Type of Business Entity (check one):
_ _

Individual/Sole Proprietor
Partnership
~ Corporation (Two Signatures Required)
_ _ Limited Liability Company
_ _ Other (please specify:- - - - - -
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CITY OF SACRAMENTO

A municipal corporation

DATE: _ _ _ _ _ _ _ _ _ __

BY_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Hector Barron
Print Name
Director of Public Works
Title
For Howard Chan, City Manager

Attest:

City Clerk
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