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Description/Analysis
Issue Detail: In January of 2012, the City entered into the operations and lease agreement
with Morton Golf LLC (Morton) to take over operation of the Haggin Oaks, Bing Maloney and
Bartley Cavanaugh golf courses. At that time, the William Land Golf Course was leased to
The First Tee of Greater Sacramento (First Tee), although Morton was managing this course
for them.
Last year, the lease with Morton was amended to add the William Land Golf Course because
First Tee terminated the lease due to the high cost needed to subsidize operation of this ninehole golf course. As part of that lease amendment, the rent was reduced by $250,000 to cover
the subsidy needed for operation of the William Land Golf Course. Over the past year, City
staff have worked with Morton to evaluate means to reduce costs and increase revenues at
this small golf course. Morton has improved marketing of this golf course. However, because
this course and its facilities are not suitable for events or expansion of food and beverage
services, the operation will continue to need a $250,000 annual subsidy.
The Amended and Restated Operations and Lease Agreement (the “Agreement”) extends the
term for operation of the William Land Golf Course and reflects the reduced base rent by the
$250,000 annual subsidy. The Agreement provides that if the City does not budget for the
annual subsidy, the William Land Golf Course will be excluded from the Agreement. Annually,
staff will evaluate the net revenues to verify if the full amount of the subsidy is needed to be
included in the annual operating budget for the Youth, Parks & Community Enrichment
Department.
As part of the revised Agreement, Morton requested that the first extension option be
established as of July 2019, rather than in 2022, and extend this second term to December
2034 because Morton wants to take out a $3.3 million loan for construction of an event center
and other improvements at the Bartley Cavanaugh Golf Course. They need at least a 15-year
period to align with the loan term. These improvements are anticipated to bring in significant
revenues which would increase the funds available for maintenance and increase the amount
in the special funds to pay for further golf course improvements.
As a result of setting the second term to end in 2034, the Agreement now includes two rather
than three five-year optional extensions. As a result, the maximum length of the Agreement
will be extended by eight years to 2044.
The Agreement also combines four of the five special funds into one fund for flexibility. In
addition to base rent, Morton pays a portion of its revenues into a special fund for building
repairs and minor upgrades, and four other separate special funds to cover the costs for
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technology upgrades, irrigation system replacements, capital improvements, and special
projects. By combining these four funds into one, it will be feasible to undertake more
improvements and streamline administrative processes and oversight. The City must approve
the projects Morton proposes to undertake using the combined special fund proceeds.
The other changes to the Agreement include eliminating provisions that have been
implemented and updating the list of City equipment. In addition, security and liability concerns
brought forward repeatedly by Morton Golf regarding the impacts of homeless encampments
on golf course operations and revenues have been acknowledged, and the release of Morton
from liability for damages caused to the golf facilities by homeless have been added to the
Agreement.
Policy Considerations: Because Morton has operated the City’s golf courses in an exemplary
manner and will be making further investments to improve the facilities, City staff support a 15year second term and extending the overall lease term by an additional eight years.
Economic Impacts: None
Environmental Considerations: Any capital improvements undertaken by Morton within a
golf course are subject to environmental review if not exempt under the CEQA Guidelines.
Sustainability: Not applicable
Commission/Committee Action: Not applicable
Rationale for Recommendation: Contracting with Morton for the operation and maintenance
of the City’s four golf courses provides the most cost-effective means for these recreational
facilities to be available for public use.
Financial Considerations: Morton currently pays the City $1,085 million in annual base rent
plus deposits approximately $365,000 annually into the special funds. Because the base rent
proceeds are used to pay off the City’s golf fund loan, which was taken out before the golf
courses were leased to Morton, additional funds are needed to augment Golf Fund (2603) in
the amount of $250,000 annually to cover the base rent reduction for operation of the William
Land Golf Course. This amount is part of the FY2019/20 Proposed Youth, Parks, & Community
Enrichment operating budget. The base rent amount will be reduced starting in year 2021 as
the golf fund loan will be paid off, and this rent provision remains unchanged in the Agreement.
Local Business Enterprise (LBE): Not applicable.
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July 1, 2019
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Amended and Restated Agreement for the Lease and Operation of Haggin Oaks,
Bing Maloney, Bartley Cavanaugh, and William Land Golf Courses
This agreement (“Agreement” or “Lease”), between the City of Sacramento, a California
municipal corporation (“Landlord”), and Morton Golf LLC, a California limited liability company
(“Tenant”), became effective on January 1, 2012 (“Effective Date”) and is amended and
restated as of July 1, 2019. This amended and restated agreement supersedes the prior
agreement between the parties and all prior amendments.
Recitals
A.

Landlord is the owner of that certain land, buildings, and improvements commonly known
as the Haggin Oaks Golf Complex (“Haggin Oaks”), which consists of the Arcade Creek and
Alister MacKenzie golf courses; Bing Maloney Golf Complex (“Bing Maloney”), which
consists of the Bing Maloney 18 and Executive 9 golf courses; Bartley Cavanaugh Golf
Complex (“Bartley Cavanaugh”); and the William Land golf course (“William Land ”), all
located in the County of Sacramento, California, and more particularly described on
attached Exhibits A-1, A-2, A-3, A-4, and A-5 (referred to individually and collectively as
the “Property” or “Golf Course” or “Golf Courses”). Exhibits A-1 through A-5 may be
updated based on a survey of a Golf Course by Landlord to correct or establish the
boundary between the leased property and the park property and the revised exhibit, if
accepted by Tenant, can be attached to replace an exhibit without the need for an
amendment to this Agreement.

B.

Morton Golf is the owner of certain buildings at Haggin Oaks and Bing Maloney,
commonly known as the Haggin Oaks Golf Super Shop, Haggin Oaks Player Performance
Studio, Haggin Oaks Tuff Shed next to the Player Performance Studio, Storage Container
next to Cart Barn at Haggin Oaks, Haggin Oaks Administration Building , and Tuff Shed
Storage Building on Driving Range at Bing Maloney, as described on attached Exhibits B4 and B-5 (referred to individually and collectively as “Morton Golf Property”).

C.

To meet the professional and financial needs of the Property and to permit Tenant to
operate the Property for the benefit of the Sacramento region, Landlord desires to lease
to Tenant and Tenant desires to lease from Landlord all of the Property, which includes
the buildings outlined in Exhibits B-1, B-2, B-3, and B-7, but excludes, for now, the area
shown in Exhibit B-6, identified as the “Levick Property,” on the terms and conditions as
set forth in this Lease.

For good and valuable consideration, the parties agree as follows:
1.

Lease.

(a)
Lease of Property. Landlord leases to Tenant and Tenant leases from Landlord
the Property on the terms and conditions in this Lease. Landlord hereby agrees to provide full
Page 1 of 43
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access to Tenant to the Property at all times to give full force and effect to the rights and
obligations of the parties pursuant to this Lease.
(i)
With respect to the Hack House, identified in Exhibit B-6, Landlord will
repair the dock at Landlord’s expense and replaced the HVAC system at Tenant’s expense.
Tenant shall maintain the Hack House in good repair, expending up to $2,000 per year on
maintenance if necessary. Any maintenance in excess of $2,000 shall be done at Landlord’s
sole discretion and at Landlord’s expense. Landlord, in its sole discretion, may terminate the
lease of the Hack House to Tenant upon two years’ notice. In the event of the removal of the
Hack House from this Lease, all other terms and conditions of this Lease shall remain in full
effect.
(ii)
This Lease excludes the “Levick Property,” identified in Exhibit B-6, within
parcels 1190190054000 and 1190190052000, occupied by Floyd and Ruth Levick (the
“Levicks”). Upon the termination of the City’s lease with the Levicks for the Levick Property
(City Agreement 87-280-1), Landlord and Tenant intend that the Levick Property be included in
this Lease. Landlord will provide Tenant with 30 days’ notice before the Levick Property is
included in this Lease. At such time, Tenant, subject to Landlord’s agreement, may use the
Levick Property, including the dwelling on the property, in a manner that enhances Golf Course
operations, such as a golf learning center, green maintenance nursery, or an additional parking
lot. Tenant, at its expense, may choose to remove the dwelling to enhance Golf Course
operations, subject to Landlord’s agreement.
(iii)
Landlord retains the right to redesign, reconfigure, and/or relocate
(together referred to as “Redesign”) the Arcade Creek golf course during the term of this Lease.
Such Redesign shall be done at Landlord’s expense and the redesigned course shall be
comparable to other first class public golf courses in the Sacramento Metropolitan Area. The
Redesign shall be an 18 hole regulation length golf course that is roughly equivalent in length to
the existing Arcade Creek golf course and Landlord shall confer with Tenant regarding the
design of the new course. During the Redesign, Tenant’s Rent shall be abated by that amount of
Tenant’s lost Gross Revenues for Green Fees and Play Card Revenues and Rentals (as defined in
Table 5(a) at Haggin Oaks, if any, due to and during the Redesign. Lost Gross Revenues means
the difference between the annual Gross Revenues for these items for the calendar year prior
to the Redesign project and the calendar year(s) of the Redesign Project. Landlord will not
unreasonably interfere with ongoing business operations at Haggin Oaks during the Redesign
Process. Landlord will consult on a regular basis with Tenant about the design, configuration,
location and elements of the Redesign.
(b)
Equipment. Landlord has transferred title to that certain equipment, being used
in connection with golf course operations (“Landlord Equipment”) and set forth in attached
Exhibit C, to Tenant. Tenant has inspected the Landlord Equipment and accepts it in its existing
condition, without any express or implied warranties of any kind from Landlord. Tenant may
use the Landlord Equipment during the term of this Lease to run the Golf Courses and only to
run the Golf Courses.
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Landlord and Tenant are owners of the existing equipment at the William Land
golf course as set forth in Exhibit C (“William Land Equipment”). The golf carts are leased
vehicles and most of the equipment set forth in Exhibit C are leased. The leases have been
transferred to Tenant and Tenant has assumed the leases of all of the equipment from the First
Tee for the William Land golf course. Because Tenant is obligated to make the lease payments,
all of the leased William Land Equipment shall be considered to be Tenant’s Equipment.
Any equipment Tenant purchases or leases during the term of this Lease shall be
referred to as “Additional Equipment”. Only Additional Equipment paid for from the Special
Funds shall be considered as Landlord Equipment. Landlord shall be permitted to inventory and
inspect Landlord Equipment on an annual basis.
Prior to entering into any new lease agreement for Additional Equipment that
extends beyond the Second Term of this Lease, Tenant shall secure the written approval of City.
Tenant is the owner of all of the equipment not identified as Landlord
Equipment, which shall be referred to as “Tenant’s Equipment,” and shall remain the property
of Tenant to remove or dispose of as Tenant sees fit.
So long as Tenant occupies the Property, Tenant shall maintain and repair
Landlord Equipment, Additional Equipment and Tenant Equipment in good repair, ordinary
wear and tear excepted, and in accordance with the manufacturers’ specifications.
Additionally, Tenant shall maintain all licenses and permits as required by law for Landlord
Equipment, Additional Equipment and Tenant Equipment. Tenant must also adequately insure
Landlord Equipment, Additional Equipment and Tenant Equipment. With respect to all trucks
and vehicles, such insurance shall include auto liability with physical automobile damage
coverage, including non-owned vehicles, and with respect to all other equipment, property
insurance on a replacement-cost basis.
On an annual basis, Landlord and Tenant shall update Exhibits C and F regarding
Landlord Equipment to remove items that have become damaged or exceeded their useful life
and add any new Additional Equipment purchased with Special Funds so that these lists remain
accurate. Upon the termination or expiration of this Lease, Tenant shall return the Landlord
Equipment items as specified by Landlord, including transfer of title, and dispose of or retain
any unwanted equipment.
2.

Term of Lease.

(a)
Initial Term. The initial term of this Lease (“Initial Term”) extended for seven
(7) years commencing on January 1, 2012 (“Effective Date”), and ends on June 30, 2019. The
second term of this Lease (“Second Term”) commences on July 1, 2019 and extends for fifteen
(15) years (the “Lease Term”) ending on December 31, 2034 (“Expiration Date”), unless sooner
terminated pursuant to the terms of this Lease. “Lease Year” is defined as the calendar year
beginning January 1 and ending on December 31.
Page 3 of 43

Page 13 of 87

(b)
Options to Extend. Provided that Tenant is not in material default under the
Lease beyond any applicable notice and cure period, Tenant may extend the term of this Lease
for two additional periods of five years each, subject to Landlord’s written consent. All
extensions shall be upon the same terms and conditions as this Lease, subject to negotiation of
the amount of Rent for the extension period beyond Lease Year 23. Tenant shall deliver written
notice to Landlord no later than one year before the expiration of the Second Term or any
extension period, as applicable. If Tenant is in material default beyond any applicable notice
and cure period on the date the extended term is to commence, the extended term shall not
commence and this Lease shall terminate.
(c)
William Land Golf Course. The initial term for the operation and
maintenance of the William Land Golf Course commenced on July 1, 2018 and extended
through June 30, 2019. The annual Rent amount for the Lease Year 7 was reduced by $125,000
and for Lease Year 8 by $250,000 to provide Tenant with an annual subsidy of $250,000 for
operation of this golf course per fiscal year. The parties agree that if an appropriation of this
amount for the William Land Golf Course is approved as part of Landlord’s annual budget, the
term for the operation and maintenance of the William Land Golf Course shall extend for the
next fiscal year. If the annual subsidy is not approved, Landlord may terminate and remove the
William Land Golf Course from this Lease with a minimum of ninety (90) days advance written
notice. The parties may meet annually to determine if any changes are needed in the capital
improvements, operations, and/or maintenance of this golf course to increase revenues and
reduce operation and maintenance costs. Either party may terminate the lease for this golf
course at their convenience with one year advance written notice. (Note: Golf course added to
Lease per prior Fourth Amendment in 2018.)
3.

Intentionally omitted.

4.
Rent. For the Lease Term, Tenant shall pay to Landlord Rent (“Rent”) in the following
amounts each Lease Year. Rent shall be prorated and paid monthly as described in Section 5.
Rent:
Years 1-3 (Calendar Years 2012-2014) – $1,325,000
Years 4-6 (Calendar Years 2015-2017)– $1,330,000
As of Year 7 (Calendar Year 2018), the Lease Year rate was reduced by $125,000, from
$1,335,000 to $1,210,000.
Year 8 (Calendar Year 2019) – the Lease Year rate was reduced by $250,000, from
$1,335,000 to $1,085,000.
Year 9 (Calendar Year 2020) $1,085,000
Year 10 – 19 (Calendar Year 2021 – 2030) $750,000
Year 20 – 21 (Calendar Year 2031 – 2032) $505,000
Year 22 – 23 (Calendar Year 2033 – 2034) $325,000
If the William Land Golf Course is removed from this Lease, the Rent for that Lease Year
shall be increased by $250,000, but prorated based on the number of months remaining in that
Lease Year.
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5.

Percentage Payments.

(a)
Monthly Obligation. Rent shall be paid monthly in an amount equal to the
percentages of Gross Revenues (as defined in subsection (b)) from the various Revenue Streams
described in the following Table 5(a) (“Revenue Streams”) earned by Tenant from the Property
each month during the Lease Year (“Percentage Payments”). If Tenant’s aggregate Percentage
Payments to Landlord for any Lease Year is less than Rent for the Lease Year (a “Payment
Deficiency”), Tenant shall pay the amount of the Payment Deficiency to Landlord by January 20
of the following year.
TABLE 5(a)
Revenue Streams

Percentage

Green Fees and Play Card Revenues (Less Payments to
Special Funds described in Section 6); calculation further
explained below.
Food, beverage, snack bar, roving cart, on-facility and offfacility catering, and revenues from special events,
including facility rental fees
Rentals (power carts and range ball rentals)

10%

Retail sales; golf club repairs; golf lessons, including clubfittings; pull carts; club rentals; and booth rentals from
special events
Online retail sales

5%

Wholesale sales

0%

Revenues from signage and advertising on Property

5%

Commissions earned by Morton Golf from online travel
business

5%

10%
10%

2.5%

Percentage Payments for Green Fees and Play Card Revenues is calculated as the
difference between Green Fees and Play Card Revenues and all amounts deposited by Tenant
into the Special Funds (identified in Section 6), multiplied by 10%. For example, assuming the
total Green Fees and Play Card Revenues is $100,000 and the total contributions to all of the
Special Funds (is $12,500, the Green Fees and Play Card Revenues Percentage Payment is
$8,750. Numerically, the calculation is as follows:
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$ 100,000 (Green Fees and Play Card Revenues)
– $ 12,500 (Total Contributions to the Special Funds)
$ 87,500
x

$ 87,500
.10 (Percentage)
$ 8,750 = Percentage Payment from Green Fees and Play Card Revenues

(b)
Gross Revenue. The term “Gross Revenue” as used in this Lease shall mean all
money, cash receipts, receivables, assets, property, or other things of value actually received by
Tenant, including but not limited to gross charges, sales, rentals, fees and commissions made or
earned, and all gross sums received and earned, by Tenant, whether collected or accrued, in
the Revenue Streams listed in Table (5)(a) above. Gross Revenues shall not include:
(i)

Sales and excise taxes required to be collected by Tenant;

(ii)
Federal, state, municipal, and other taxes paid by Tenant, including those
taxes required by law to be collected from consumers, provided the amount of such taxes is
recorded in the books and records required to be kept under this Lease;
(iii)
Receipts from the sale or trade-in value of any equipment or
merchandise returns, including Replacement Equipment owned by Tenant and used on the
Premises;
(iv)
Receipts in the form of refunds from, or the value of, merchandise,
supplies, services or equipment returned to the shippers, suppliers, or manufacturers;
Revenues;

(v)

Sums from consumer refunds of revenue previously included in Gross

(vi)
Any income or receipts from the management or sponsorship of
professional golf players on tour;
(vii) Any donations received by The First Tee of Greater Sacramento, the
Morton Golf Foundation, or any other non-profit organization; and
(viii)

All revenues from the William Land Golf Course.

(c)
Payment of Rent. Rent is payable in arrears on the 20th of the succeeding
month at the following address: City of Sacramento, Attention: Department of Youth, Parks &
Community Enrichment, 915 I Street, 3rd Floor, Sacramento, CA 95814, or at another address
that Landlord may designate by written notice to Tenant. Each rental payment shall be
accompanied by a statement identifying the Revenue Streams and amounts set forth in this
section as well as golf patron play statistics for the month. A sample report identifying the
information to be provided in the monthly statement is set forth in Exhibit D.
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(d)

Books and Records.

(i)
Tenant shall keep and maintain at 3645 Fulton Avenue, Sacramento,
California 95821, full, complete, and appropriate books and records of all revenues from the
Property in accordance with standard accounting practices. In addition, Tenant shall separately
account for all revenues of each Golf Course. These books and records shall at all reasonable
times be open for inspection and copying by Landlord, Landlord’s auditors, or any other
authorized representatives of Landlord. If the books or records are kept at a different location
or address, Tenant shall give prompt notice of that location to Landlord. If at any time during
the Term of this Lease, the books and records prove inadequate to record all revenues in the
detail requested in this Lease, Tenant shall, upon the request of Landlord, procure and maintain
those books, records, and accounts in an adequate form and character to carry out the
requirements of this Lease. Tenant shall provide all customers with a receipt for their purchase
of goods or services. Copies of all revenues and other excise tax reports that Tenant may be
required to furnish to any government or governmental agency shall at all reasonable times be
open for inspection at the place mentioned above. Landlord shall have the right to audit and
examine the records of Tenant when necessary for a proper determination of the amount of
Gross Revenues from the Property, and all the necessary records shall be held available for that
purpose. If the statements of Gross Revenues previously made by Tenant to Landlord are
found to be more than 2.00% less than the amount of Gross Revenues made by Tenant shown
by the audit, Tenant shall immediately pay the cost of the audit; otherwise the cost of the audit
shall be paid by Landlord.
(ii)
Tenant further agrees to furnish to Landlord on or before April 1st an
annual financial statement for the previous Lease Year. All financial statements must consist of
a balance sheet and income statement covering the previous Lease Year. The statements must
be prepared by an independent certified accountant on his or her stationary for the Tenant and
shall only include financial data related to the Property.
(iii)
Tenant shall provide Landlord with a copy of all Tenant’s quarterly State
Board of Equalization reports relating to the Property filed during the term of the Lease within
10 days of the filing of each such report.
(iv)
Landlord may conduct unannounced cash and electronic tee sheet audits
during Tenant’s normal business hours.
(e)
Acceptance of Payments. Acceptance of Rent and Percentage Payments in
accordance with Section 5 (c) shall not be an admission of the accuracy of those reports, but
Landlord shall be entitled at any time within four years after the receipt of any monthly
percentage payment to question the sufficiency of the amount or the accuracy of the
statements furnished by Tenant to justify the payments. To enable Landlord to check the
accuracy of any statement, Tenant shall retain all records for a period of at least five years after
the termination of each Lease Year, and after that in the event of litigation, until that litigation
terminates in final judgment. Tenant shall, upon request, make these available to Landlord,
Landlords auditor, or Landlord’s representative or agent for examination at any time.
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(f)
Accounting Statements. Tenant shall prepare and deliver to Landlord within 20
days after the end of each month separate statements of revenues, by golf course, showing the
rounds of golf played, by round type and price, and itemized gross receipts for all Revenue
Streams resulting from the products, services and fees set forth in Section 5(a) above for the
preceding month. Such statements shall be in a format as may be reasonably requested by
Landlord from time to time. If Tenant fails to provide such accounting statement and such
failure continues after 30 days’ notice by Landlord to Tenant, Landlord may cause an audit to be
made of Tenant’s operations for such delinquent accounting period and may prepare the
statement failed to be provided by Tenant. Tenant shall pay on demand all expenses of such
audit and preparation of such statements.
(g)
Future Revenues. Landlord and Tenant intend to continue exploring ways to
generate new sources of revenues. Any future new revenue sources generated from the
Property, will be subject to further negotiations between the Landlord and Tenant.
6.

Special Funds.

(a)
Generally. In addition to paying Rent, Tenant shall also pay the amounts
specified below into the Special Funds (referred to individually as “Special Fund” or “Fund”)
described in subsections (b)-(c) on a monthly basis or as otherwise required, below. Each of the
Special Funds shall be maintained by Tenant in a separate bank account subject to the terms
and conditions of this Lease.
(i)
Within 30 days after approval of this Amended and Restated Agreement,
Landlord will transfer the remaining balance from the William Land Maintenance CIP into either
Special Fund #1 or #2 as mutually agreed by the parties.
(ii)
Expenditures. By November 1 of each year, Tenant shall propose a list of
items and/or projects (and their estimated costs) to be funded by Special Fund# 1 in the
upcoming year. Landlord, in its sole discretion, may approve or reject Tenant’s proposal,
however it is the intent of the parties to utilize such funds during the Lease Term for the stated
Special Fund purposes. Once the proposal is approved by Landlord and thus deemed an
“Approved Plan,” Tenant may make expenditures from Special Fund#1 consistent with the
Approved Plan throughout the year, subject to the requirements below. The Approved Plan
may be amended at any time by agreement of the parties.
(iii)
Reporting. Each quarter, Tenant shall provide Landlord with a written
report that details the expenditures from each fund along with accompanying receipts for the
prior quarter. By the 20th of each month, Tenant shall provide copies of the monthly bank
statements for each Special Fund. By April 1 of each year, Tenant shall provide Landlord with a
written report that summarizes the deposits and withdrawals from each of the Special Funds in
the prior year.
(iv)
Remaining Balance. At the termination of the Lease, any remaining
balances in the Special Funds not already committed to a designated project or use, shall be
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disbursed to Landlord, less amounts necessary to complete projects and uses in progress as of
the termination of the Lease, which shall remain in the applicable Special Fund and shall be
used and disbursed by Landlord for the payment of the applicable project or use.
(b)

Special Fund #1: Technology, Capital Improvement and Special Projects Fund.

As of July 1, 2019, Tenant shall transfer the balances in prior Special Funds #3, #4 and #5
into Special Fund #1.
(i)
described items:

Purpose. This fund shall be used to pay for one or more of the following

(1)
Technology repairs, replacements, upgrades of hardware, new
technology, and/or software that may be needed to support Golf Courses operations.
(2)
Capital Improvements (“Capital Improvements”), defined as
additions, structures, replacements, or upgrades to the Property that enhance its value and
have a useful life of at least five years, or will enhance Golf Course operations and/or increase
Gross Revenues. Examples of Capital Improvements that may be financed through this fund
include upgrades or renovations to the driving ranges and power cart facilities, improvements
to the clubhouses, and building new facilities. Capital Improvements also include replacing all or
portions of irrigation systems.
(3)
Maintain, repair or replace irrigation pump stations (“wet wells”)
at all Golf Courses beginning at the irrigation holding lake intake pipe and ending at the valves
adjacent to the irrigation pump station where the discharge pipe connects to the main
irrigation lines.
(4)
Install or replace fencing and gates within the golf course leased
area which are not existing park fences to prevent trespassing.
(ii)

Payment. Tenant shall pay the following amounts into Special Fund #1:

(1)
If Tenant’s Percentage Payments for any Lease Year exceed Rent
for that Lease Year, an amount calculated as follows: (A) the amount of Tenant’s Percentage
Payments for that Lease Year, less (B) the Rent for that Lease Year (the difference being
referred to as “Capital Reserve Amount”). As long the William Land Golf Course is included in
this Lease and the Rent amount is reduced by $250,000 per Section 4, the Capital Reserve
Amount shall be reduced by $250,000 because that adjustment of Rent triggers a higher Capital
Reserve Amount. The Capital Reserve Amount shall be deposited in Special Fund #1 no later
than January 30 of the following Lease Year;
(2)

.75% of Gross Revenues (excluding William Land course) ; and

(3)

$.50 from each Green Fee (excluding the William Land course).
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(iii)
Minimum Balance. Tenant must maintain, at all times, a minimum
balance of $75,000 in Special Fund #1.
(iv)
Withdrawals. Tenant may make withdrawals throughout the year,
consistent with the Approved Plan. For expenditures outside the Approved Plan, Tenant may,
in its discretion, withdraw up to $5,000 annually from the fund. For expenditures in excess of
$5,000 that are not addressed in the Approved Plan, Tenant must secure Landlord’s prior
approval. To secure approval, Tenant must provide Landlord with a written proposal that
details the proposed use of the funds. Landlord, in its sole discretion, may approve or deny the
proposal.
(c)

Special Fund #2: Building Repairs and Minor Upgrades Fund.

(i)
Purpose. This fund shall be used to pay for short-term general facility
repairs and maintenance, minor upgrades and renovations, and other normal general repairs
and maintenance as they arise that are required to keep the buildings and structures in good
working condition. For example, this fund may be used for painting, replacing, or repairing a
portion of floor coverings, windows, heating and air, building structures, sound systems,
lockers, storage spaces, doors, security systems, permanent signage, bulletin boards, locks,
door closing devices, light fixtures, and restrooms. This fund shall not be used for Tenant’s
labor costs for Tenant’s own employees in performing such repairs, upgrades, and minor
renovations. This fund may also be used for maintenance of structures owned by Tenant,
Morton Golf Property, as listed in Exhibit B-4 and B-5.
(ii)
Payment. Tenant shall pay .5% of Gross Revenues into Special Fund #2
(excluding Land Park course).
(iii)
Starting Balance. $100,000, which was transferred into Special Fund #2
by Tenant within 14 days of the Effective Date.
(iv)
Minimum Balance. Tenant must maintain, at all times, a minimum
balance of $25,000 in Special Fund #2.
(v)
Withdrawals. Tenant may make withdrawals throughout the year,
consistent with the purpose of the Fund.
7.

Use.

(a)
Use. Tenant shall be responsible for all aspects of running the City’s Golf
Courses, unless specifically excluded under this Agreement. To that end, the Property, during
the Term of this Lease, shall be used for the purpose of providing and conducting thereon the
following uses and for no other purpose without Landlord’s written consent, which shall not be
unreasonably withheld:
(i)
golf and foot golf;

The playing of golf, including golf related activities such as disc golf, fling
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(ii)

The sale, rental, storage, and repair of items related to the game of golf;

(iii)

The teaching and instruction of golf;

(iv)

The provision of starter and marshaling services;

(v)

The rental of power-driven and manually-operated golf carts;

(vi)
The operation of the driving ranges, pro shops, locker rooms, restrooms,
storage areas, patios, and workshop areas;
(vii) The operation of special events such as weddings and conferences that
rely on food and beverage (including alcoholic beverages) services;
(viii) The operation of athletic events that are not related to playing golf, such
as cross county meets, if they do not interfere with golf operations;
(ix)
The operation of commercial events that are not related to playing golf if
they do not interfere with golf operations and which are designed so as not to damage the
fairways, such as concerts, if allowed under the City Code;
(x)

The operation of golf course maintenance services; and

(xi)
Related office and administration uses subject to all terms, conditions,
and limitations specified in this Lease.
(b)
Compliance with Insurance. Tenant shall not commit any act on the Property nor
use the Property in any manner that will increase the existing rates for or cause the cancellation
of any fire, liability, or other insurance policy insuring the Property or improvement on the
Property. Tenant shall, at its own cost and expense, comply with all requirements of Landlord’s
insurance carriers that are necessary for the continued maintenance at reasonable rates of fire
and liability insurance policies on the Property and the improvements on the Property.
However, Tenant shall not be liable for any acts of trespassers which may damage the Property
or cause injuries to third parties.
(c)
Waste. Tenant shall not commit waste or any public or private nuisance upon
the Property.
(d)
Compliance with Laws. During the Term, Tenant at its expense, shall comply
promptly with all laws, rules, and regulations made by any governmental authority having
jurisdiction over Tenant’s use of the Property pertaining to (a) the physical condition of any
improvements constructed by Tenant on the Property; and (b) Tenant’s specific business
operations in the Property. With regard to the construction of Capital Improvements or use of
the Special Funds for repairs and/or Capital Improvements, the parties agree to comply with all
applicable city and state regulations pertaining to the bidding for and construction of public
projects. Special Funds are Tenant’s funds that are deposited in Tenant’s bank accounts and
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Tenant determines whether to spend such funds for repairs and/or Capital Improvements. As a
result, Special Funds are not considered to be “public funds” under CA Labor Code section
1720. If Landlord provides City funding to Tenant for golf course repairs or Capital
Improvements, then Tenant will be required to comply with the payment of prevailing wages
requirements for that particular “public works” project.
(e)
Operations. Tenant shall operate Tenant’s business on the Property with due
diligence and efficiency so as to maximize Gross Revenues that may be produced profitably. To
this end, Tenant shall maintain levels of stock, inventory, equipment, and marketing consistent
with the operation of the Golf Courses and the terms and conditions of the Lease.
(f)
Non-competition. Tenant shall not, within a five mile radius of each of the Golf
Courses, provide any services similar to those outlined in this Lease so as to conflict or compete
with Landlord’s public golf course business operations, unless approved by Landlord. Such
approval may be granted or withheld in Landlord’s sole discretion.
(g)

Guidelines for Operation of Property.

(i)
Golf Manual. Tenant shall maintain a golf operations manual that sets
forth guidelines for the reasonable operation and maintenance of the Property. Landlord and
Tenant shall agree to the content of the initial manual as well as subsequent amendments.
(ii)
Memberships. Tenant, at its cost, shall maintain memberships in the
United States Golf Association (USGA) for each Golf Course. Tenant shall also maintain at its
cost one membership in the National Golf Foundation (NGF). Tenant shall provide Landlord
with proof of such memberships upon request.
(iii)
Ratings. A number of independent golf clubs use one of the Golf Courses
as their home base (the “Home Clubs”). Because the Home Clubs are members of the Regional
Golf Associations, the NCGA and PWGA, these Associations provide (USGA) Handicap Approved
Ratings at no cost based on the number of Tee Marker locations at each golf facility. It is the
Tenant’s responsibility to make sure these Allied Associations are provided access to each Golf
Course so each of the facilities maintain accurate and up to date ratings.
(iv)
Technology. Tenant shall maintain a modern tee time reservation
system, play card system, point of sale system, and website and internet technology system
that services each of the Golf Courses.
(v)
Hours of Operation. The Golf Courses shall be open for business seven
days a week, with hours consistent with other golf courses in the Sacramento region. Tenant
shall, at its sole cost and expense, post hours of operations in prominent locations.
(vi)
Food, Beverage, Alcohol, and Catering Services. Tenant, at its sole cost
and expense, shall have the exclusive right to provide food, beverage, alcohol and catering
services at the Property. Tenant shall provide all labor, inventory, accessories, materials, and
supplies necessary for the delivery of food, beverage, and catering services at the Property.
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Tenant may allow outside catering (not including alcohol) for tournaments and special events if
an appropriate fee is charged. Tenant, during special events, may allow vendors to distribute
promotional or sample-size food and beverage items, excluding alcohol, at no charge to
participants.
(vii) Cooperation. Tenant shall reasonably cooperate with Landlord’s other
tenants, contractors, and Landlord’s employees.
(viii) Golf Carts. Tenant shall provide and maintain an adequate number of
high quality power-driven golf carts, consistent with other golf courses in the Sacramento
region, and a minimum of one adaptive vehicle golf cart (for golfers with disabilities) at each of
the Golf Courses. Landlord has funded the cost to purchase an additional adaptive vehicle golf
cart for use at Haggin. Tenant may redistribute the paramobile golf carts between the Golf
Courses on a temporary basis to accommodate special needs or events at one of the Golf
Courses, provided the carts are returned following that necessity so that one is generally
present at each of the Golf Courses. Tenant shall use the cart storage areas at each of the Golf
Courses and keep the maintenance yards clean from any refuse removed from the carts.
the Property.

(ix)

Recycling Program. Tenant agrees to implement a recycling program at

(x)
Customer Service. Tenant shall provide regular customer-service training
to its employees to ensure patrons experience an efficient and enjoyable experience while on
the Property, provide customer comment forms, and periodically perform customer-service
surveys in a manner satisfactory to both parties. Tenant shall share the results of such surveys
with Landlord. In addition, Tenant shall accept all major credit cards and electronic payments
from its customers. Tenant shall, at its sole cost and expense, provide name tags for its
employees. Tenant shall provide brand name golf equipment and supplies for sale. Tenant
agrees to provide sufficient staffing during the Term of this Lease to provide excellent customer
service.
(xi)
Community Involvement. Tenant will make every effort to encourage
local programs to foster growth of the game and will work with Home Clubs to help them
maximize their membership levels. Tenant will provide a General Manager or Head Golf
Professional to support the Sacramento Golf Council (“SGC”) in an advisory or management
capacity to help maximize participation in SGC events. Tenant, on behalf of the Morton Golf
Foundation, will also make efforts to raise money through fund raisers, grant opportunities, and
private donations to help support youth golf, disabled golf and underserved local programs that
support the Property, with the net proceeds of funds so raised to go to the Morton Golf
Foundation.
(xii)
Tournaments. Tenant will provide an experienced tournament
coordinator to promote, book, and administer tournaments on a full-time basis or part-time
basis.
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(xiii) Employee Safety Training and Development. Tenant agrees to have at
least one employee on duty at all times during business hours who is trained in CPR and First
Aid, with a reasonable effort to have two such employees on duty. All employees shall be
trained as reasonably necessary in safety measures and precautions. Tenant’s employees will
also be trained to properly handle emergencies and prepare City Incident Reports.
(xiv) Setting of Fees. Tenant, with approval from the Landlord shall set the
standard green fees, cart fees, and range ball rental fees on the Property, at a minimum,
annually. Tenant agrees to periodically survey the pricing schemes of other golf courses in the
Sacramento Metropolitan Area to ensure the Golf Courses’ prices are competitive. Landlord
agrees to respond within 14 days of receiving fee proposals from Tenant. Tenant, from time to
time, may offer specials, off-peak rates, coupons, promotions, and/or other deviations from the
standard fees in order to increase rounds played and corresponding revenues.
(xv)
Security. Tenant shall be responsible for the costs and expenses for
providing, maintaining, and operating all private or internal security services, systems and
facilities as it deems appropriate for the operation of the golf courses. The parties
acknowledge that homeless persons have been loitering and camping in the park areas next to
the golf courses and have encroached into the Property causing disruption to golf course
operations, loss of revenue, and damage to Tenant’s and Landlord’s property and facilities.
Tenant may request assistance from Landlord to remove trespassers from the Property.
(xvi) Utilities. During the Term, Tenant shall pay, before delinquency, all
charges or assessments for telephone, heat, electricity, gas, water, sewer service, diesel,
garbage disposal, trash disposal, and all other utilities and services of any kind that may be used
on the Property. Tenant shall also be responsible for maintaining the sewer system up to the
lift station at Haggin Oaks, with City to maintain beyond the lift station. When it is practical or
possible, Landlord shall include Tenant in any rate saving utility programs it receives in
connection with the Property.
(xvii) Chemical Storage and Pesticide License. Tenant shall maintain current
pesticide and Environmental Protection Act permits in accordance with federal, state, and local
law. Tenant shall train its employees in proper chemical and pesticide storage and use.
(xviii) Hiring. When hiring, Tenant shall use reasonable business efforts to
reach out to residents of the City of Sacramento, including by advertising vacant positions at
each of the Golf Courses.
(xix) Employee Wages. Tenant has the sole right and responsibility to
establish and pay the wages and benefits of its employees.
(xx)
Collective Bargaining . It is expressly understood that Tenant does not
assume and shall not adopt any obligation pursuant to any collective bargaining agreement to
which Landlord is currently or may at any time have been bound with any labor organization.
As of the Effective Date, Tenant may, but was not obligated to, hire certain of Landlord’s golf
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course maintenance employees (“Landlord’s Employees”). Landlord warrants that as of the
Effective Date, Landlord had complied with the terms of any and all obligations under any
collective bargaining agreement with respect to Landlord’s Employees, including but not limited
to all requirements regarding layoff and/or termination of employment, and specifically
warrants further that as of the Effective Date: (I) there were no pending, or to the best of
Landlord’s knowledge, threatened unfair labor practice charges or claims arising under the
Meyers Milias Brown Act and/or the National Labor Relations Act; (II) there were no pending, or
to the best of Landlord’s knowledge threatened, grievance or arbitration proceedings or awards
arising out of or pursuant to any collective bargaining agreement; (III) Landlord had made all
payments heretofore required to be made to or on behalf of Landlord’s Employees and/or
eligible retirees and their covered dependents, spouses, and/ or survivors under Landlord’s
employee benefit plans, including but not limited to health and welfare, dental, retirement,
disability and life insurance, and sick leave, and further warrants that Landlord will continue to
meet such obligations, if any; and (IV) Landlord had made all payments of earned and accrued
salaries, wages, vacation pay, bonuses, sick or other types of leave, holiday pay, longevity pay,
or compensation of any sort required to be made to Landlord’s Employees by any collective
bargaining agreement or policy or law. Landlord and Tenant agree that Tenant shall have no
duties or liabilities of any sort for any obligations arising under any employee benefit plan to
which Landlord is now or has ever been a party. The parties expressly agree that Tenant is not
assuming any obligation under any trust agreement and that this transaction shall not be
construed in any way to be an asset sale pursuant to ERISA.
8.
Player Assistant Volunteer Program. Landlord will provide volunteers to Tenant to
provide assistance to golfers at no cost to Tenant. Tenant may assist Landlord in soliciting and
selecting the volunteers to serve as player assistants to help manage and supervise play on the
Golf Courses. Tenant agrees to train and provide equipment for these volunteers, to oversee
their services and schedules, and report to Landlord their volunteers hours and when their
services are to longer required. Landlord agrees to extend workers compensation coverage for
these volunteers. (Note: Changed per prior Third Amendment in 2014.)
9.

Taxes.

(a)
Tenant’s Obligation. Subject to the terms of Section 9(d), Tenant shall pay to the
public authorities charged with the collection on or before the last day on which payment may
be made without penalty or interest, all taxes, permit, inspection, and license fees, and other
public charges of whatever nature that are assessed against the Property because of the
occupancy, use, or possession of the Property (including but not limited to taxes on, or which
shall be measured by, any rents or rental income, and taxes on Tenant’s personal property,
subsequent to the commencement of the Term, and all installments of assessments that are
due during the Term).
(b)
Records, Failure to Pay. Landlord agrees to give appropriate written instructions
to public authorities for taxes, assessments, and public charges payable by Tenant to make sure
that statements and billings will be mailed directly by public authorities to Tenant at the
address set forth in Section 34. Tenant shall deliver to Landlord, on demand, original receipts
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or photocopies evidencing payment of all taxes assessments, and public charges payable by
Tenant. If Tenant fails to pay taxes, assessments, and charges on or before the last day on
which payment may be made without penalty of interest, other than as provided for in this
Section 9, Landlord may, but shall not be obligated to, pay those taxes, assessments, or
charges, together with interest and penalties. Any amounts that Landlord may pay pursuant to
this provision together with interest at the rate of 10% per annum, shall be repaid to Landlord
by Tenant on demand as additional rent.
(c)
Possessory Interest. This lease may create a possessory interest subject to
property taxation. Tenant shall be liable for the payment of any possessory interest tax, and
Tenant shall be responsible for the payment of any tax associated with Tenant’s business on the
Property, including but not limited to possessory interest and sales tax.
(d)
Contested Taxes. Tenant shall not be required to pay, discharge, or remove any
tax (including penalties and interest), assessment, tax lien, forfeiture, or other imposition or
charge against the Property or any part of the Property or any improvements, so long as
Tenant diligently and in good faith contests the validity or the legality of the assessment, levy,
or charge by appropriate legal proceedings, which should prevent the collection of the tax,
assessment, imposition, or charge contested; provided however, that Tenant, prior to the date
that the tax, assessment, imposition, or charge is due and payable, shall either have paid it
under protest or shall have given to Landlord a letter executed by an officer or managing
member of Tenant assuring Landlord that the tax, assessment, imposition, or charge will be
paid when and to the extent that the legal proceedings conclude in a final determination that
the tax, assessment, imposition, or charge is valid, legal and owing. Upon such final
determination, Tenant agrees to immediately pay the contested tax, assessment, imposition, or
charge, together with all interest and penalties, if any, and remove and discharge any lien or
forfeiture arising from the prior nonpayment.
(e)
Assessments. If any assessments for local improvements become a lien after the
Effective Date, Tenant shall pay only the installments of the assessments that become due and
payable during the Term. On the request of Tenant, Landlord agrees to cooperate or join with
Tenant in any application that may be necessary to permit the payment of the assessment in
installments.
(f)
Business Operations Tax. Tenant shall obtain, at its own expense, any required
City business operations tax certificate and shall pay any business operations tax attributable
thereto.
10.

Condition of Property.

(a)
Condition; Exceptions to Condition. Tenant acknowledges that as of the
Effective Date of this Lease, Tenant inspected the Property and all improvements on the
Property and affirms that the Property and improvements are in acceptable order, repair, and
condition, except for those improvements noted in Landlord and Tenant’s Joint Inspection
Report, and those improvements described below in this Section 10. Landlord warrants that
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the Property is suitable for use as a public golf course. Landlord delivered the Property in a
condition at least as good as it existed as of October 13, 2011, and made such repairs as are
reasonably required to bring the Property into such condition in the event of any damage or
destruction between the foregoing date and midnight on December 31, 2011. The parties
acknowledge that damages may occur to the Property by trespassers notwithstanding the good
faith efforts of Tenant and Landlord to prevent such activity. Tenant shall not be held liable by
Landlord for damages to the Property caused by trespassers.
(b)
Potable Water Facilities. Landlord has repaired and/or installed potable water
lines at Haggin Oaks and Bartley Cavanaugh (the “Potable Water Work”).
(c)
Dry Rot Repair. Landlord has repaired and replaced siding on the Bartley
Cavanaugh Clubhouse and Maintenance buildings affected by dry rot (“Dry Rot Work”).
(d)
Foundation/Settling Issue. Landlord obtained a structural analysis of the Bartley
Cavanaugh Clubhouse from an independent structural engineer which discovered that the
loading dock area needed to be demolished and reconstructed, which is being done at
Landlord’s cost. Tenant shall not be responsible for the cost of any work to correct these
structural defects or any third party claims resulting from such structural defects. . In either
event, Tenant shall be entitled to a reduction in Rent based on losses reasonably incurred as a
result of the inability to use the building.
11.

Repairs and Maintenance.

(a)
General Obligations. Tenant, at Tenant’s own expense, shall be solely
responsible for maintaining the Property in good condition and repair in a manner appropriate
to a first class public golf course in the Sacramento Metropolitan Area and in accordance with
all applicable laws, including but not limited to federal and state disability access laws (referred
to as the “Repair and Maintenance Obligation”). Tenant is not liable for damages to the
Property caused by trespassers in violation of applicable laws. At the expiration or earlier
termination of the Lease, Tenant shall deliver to Landlord physical possession of the Property in
good condition and repair considering reasonable wear and tear and use of the Property,
excluding loss caused by fire, earthquake, fatality or other act of God, and damages caused by
trespassers.
(b)
Maintenance Standards. If any condition arises on the Property that limits or
impacts the public’s use of the Golf Courses which is caused by the lack of maintenance of the
Golf Course buildings, facilities and utilities, Tenant shall immediately and diligently repair such
condition. Tenant shall maintain the courses in accordance with United States Golf Association
(“USGA”) standards. Tenant shall provide Landlord with a copy of Tenant’s maintenance
manual within 180 days of the Effective Date of this Agreement and subsequent updates
thereafter.
(c)
Maintenance Funding. All necessary repairs and maintenance of the Golf
Courses that are not funded by the Special Funds remain Tenant’s sole responsibility.
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(d)
Maintenance Records. Tenant shall keep all records and documentation of
maintenance activities required by law to be kept, and shall make same available at Landlord’s
reasonable request. In order to permit Landlord to assure accurate responses to inquiries by
regulatory agencies on health and safety, and to permit Landlord to compile data upon which
to base decisions on whether to repair or replace a given item, Tenant’s maintenance records
shall include the following information:
services;

(i)

A description of the work, defining the specific nature of the request for

(ii)

The location of the service to be provided;

(iii)
The name of the person (initiator) requesting service with a telephone
number for future contact;
and

(iv)

The date of the request and the time of completion of the maintenance;

(v)

All health or safety violations to be corrected, with corrections noted.

(e)
Failure to Maintain. If at any time during the Term, Tenant fails to maintain the
Property or make any repairs or replacements as required by this Section, Landlord may, but
shall not be required to, enter the Property and perform the maintenance or make the repairs
or replacements for the account of Tenant. Any sums expended by Landlord in performing the
maintenance will, together with interest at 10% per annum, be deemed additional rent and
shall be immediately due from Tenant on demand of Landlord. All work performed by Tenant
on the Property shall be done so as to avoid to the extent reasonably possible any disruption of
Landlord’s or the public’s use of the Property or any disruption of Tenant’s business.
(f)
Abatement of Rent. Should any project within Landlord’s responsibility under
this Lease require Tenant’s business to cease operation, there shall be a pro rata abatement of
Rent and taxes otherwise payable by Tenant hereunder to Landlord for each day Tenant’s
business operations are ceased.
(g)
Water Well Maintenance. Tenant shall be responsible for maintaining, repairing,
and permitting all potable and nonpotable irrigation water wells on the Property, up to $60,000
annually. Landlord shall be responsible for necessary repairs and maintenance of these wells in
excess of $60,000.
(h)
Annual Inspections. Landlord and Tenant shall conduct a joint inspection of the
Property on an annual basis on a date mutually agreed upon. The parties shall provide to each
other a letter specifying any maintenance deficiencies revealed by the joint inspection. The
party responsible for the maintenance shall correct the specified deficiencies within 30 days of
receipt of the letter or list from the party, or as otherwise agreed by the parties. Landlord
reserves the right to conduct more frequent inspections as it deems appropriate.
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12.

Capital Improvements.

(a)
General Obligations. Tenant shall be solely responsible for all Capital
Improvements, subject to the terms and conditions of this Lease. Tenant shall provide
Landlord with a set of plans and specifications for such improvements no later than 45 days
prior to the scheduled construction of the improvements; Landlord shall either approve or
refuse for reasonable reasons to approve within 30 days after Tenant’s request for approval.
All Capital Improvements, alterations, additions, and major repairs shall be made in accordance
with applicable laws. Tenant shall supply Landlord with a written summary of all expenditures
for the Capital Improvements, including upon reasonable request, receipts for the work
performed. Landlord agrees, when requested by Tenant, to execute and deliver any
applications, consents, or other instruments required to permit Tenant to seek the appropriate
permits and perform the work. Tenant shall properly complete and tender to Landlord the
form attached as Exhibit E in developing the Capital Improvements or other alterations to the
Property.
(b)
Financing. If Tenant elects to construct Capital Improvements or repairs and
upgrades to the irrigation systems the cost of which exceed the amounts available in applicable
Special Funds (“Unfunded Improvements”), Tenant will be solely responsible for any private
financing that Tenant may require for Unfunded Improvements. Landlord shall not be required
to assume any loan, debt, or lease for which Tenant is obligated. Both parties agree that
Landlord may choose to finance Capital Improvements and Unfunded Improvements, and
Tenant may choose to finance Unfunded Improvements. Tenant agrees to make every effort
to make sure any Capital Improvement projects that either Landlord finances or Tenant
finances are completed in a timely and reasonable manner. It is understood by both parties
that if a Golf Course is shut down (partially or completely) during construction of a Landlord or
Tenant project, Landlord may authorize a rent reduction, the amount to be determined in
Landlord’s sole discretion.
(c)
Landlord Approval of Certain Financing. Landlord requires prior approval of any
financing that requires Landlord’s credit or collateral.
(d)
No Liens. Tenant shall not cause any lien, mortgage, or other encumbrance to be
placed on the Property without Landlord’s express written consent.
(e)
Expiration or Termination; Standards. All Capital Improvements, alterations and
improvements (excluding those made to Morton Golf Property), whether financed by Tenant,
Landlord, or through the Special Funds, which are affixed to the Property shall remain on the
Property at the expiration or sooner termination of this Lease and become Landlord’s property.
All work, alterations and/or improvements shall be performed in a good workmanlike manner,
shall substantially comply with the plans and specifications provided by Tenant and approved
by Landlord, and shall comply with all applicable governmental permits, laws, codes, ordinances
and regulations, including but not limited to the Americans with Disabilities Act Accessibility
Guidelines, Title 24 of the California Code of Regulations, and the California Environmental
Quality Act (“CEQA”). It is further agreed that upon expiration or earlier termination of this
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Lease, Tenant will remove Morton Golf Property within a reasonable time frame and at no cost
to the Landlord, but before Tenant removes Morton Golf Property, Landlord shall have the
option to purchase Tenant’s structures at fair market value if Landlord so chooses.
(f)
Notices. At least 30 days before any construction commences or materials are
delivered for any alterations that Tenant is making to the Property, Tenant shall give written
notice to Landlord as to when the construction is to commence or the materials are to be
delivered. Landlord shall then have the right to post and maintain on the Property any notices
that are required to protect Landlord’s interest in the Property from any liens for work and
labor performed or materials furnished in making the alterations; provided , however, that it
shall be Tenant’s duty to keep the Property free and clear of all liens, claims, and demands for
work performed, materials furnished, or operations conducted on the Property at the request
of Tenant.
(g)
Liens. Tenant shall pay as soon as due all mechanics’ laborers’, materialmans’,
contractors’, subcontractors’, or other similar charges or liens on the Property. Nothing
contained in this Section shall in any respect make Tenant the agent of Landlord or authorize
Tenant to do any act or to make any contract encumbering or in any manner affecting the title
or rights of Landlord in or to the Property. If any such mechanics’ or other such similar liens
shall at any time be filed against Landlord’s interest in the Property, Tenant shall cause the
same to be discharged of record within 30 days after the date of filing the same, or otherwise
free the Property from such claim or within such time period furnish Landlord with a bond in
the amount issued by a surety company satisfactory to Landlord, securing Landlord against any
payment of such lien and against all loss or damage whatsoever in any way arising from the
failure of Tenant to discharge such lien. Tenant may in good faith contest any of such liens
without payment of a bond provided it does so with due diligence and further provided that the
Tenant shall fully pay and immediately discharge the amount of any final judgment granted
against Landlord or Tenant in any litigation involving the enforcement of such liens or the
validity thereof. In the event Tenant fails or refuses to discharge of record any such
uncontested lien within said 30-day period, or fails to pay and satisfy any such judgment as
provided above, Landlord following 20 days’ written notice to Tenant of Landlord’s intent, may,
but shall not be obligated to, pay the amount thereof inclusive of any interest thereon or any
court costs assessed against Tenant in litigation. Any amounts so expended paid by Landlord
and all reasonable attorneys’ fees and other expenses of Landlord, together with interest
thereon at the rate of 10% per annum from the date of payment, shall be deemed additional
rent and shall be paid by Tenant to Landlord on demand.
(h)
Force Majeure Delays. Tenant shall not be considered in breach or default of
any obligation with respect to the construction of the Capital Improvements or any
improvements required pursuant to this Section 12 if the delay in construction is due to causes
beyond Tenant’s control. In the event of such delay, the time for construction shall be
extended by the period of the delay, as reasonably determined by the Landlord, provided that
Tenant has within ten (10) days after the beginning of such delay notified the Landlord in
writing of the delay and the need for the extension.
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13.
Marketing, Public Relations, Advertising and Promotions. Tenant and Landlord agree
that marketing, public relations, advertising and promotions within a wide range of medias and
demographics is critical to be able to compete for dollars people have available to spend
towards recreation and entertainment. Tenant will be required to spend at Tenant’s sole
expense any salaries for marketing personnel, advertising on websites, radio, television,
newspapers, magazines, social media, e-mail blasts, direct mail, customer tracking systems,
vendor tracking systems or any other media as Tenant chooses and in the amounts Tenant
decides is necessary for Tenant’s business and the City of Sacramento Golf Courses to compete.
Tenant will submit a quarterly marketing report showing costs for direct marketing with
samples of advertising, and media promotions so Landlord is aware of Tenant’s marketing
outreach. All marketing materials and marketing initiatives are to be done in a first class
manner for the good of golf, the good of the community and within the marketing policies of
the City of Sacramento. Landlord will offer free Public Service Announcements (“PSA’s”) and
free billboard opportunities. Tenant agrees to consider with all marketing, promotions,
advertising and public relations opportunities, the policies of the City of Sacramento. Landlord,
in its discretion, may direct Tenant to terminate any marketing activity Landlord deems not in
the best interest of the Property and/or Landlord.
14.
Entry. Tenant shall permit Landlord or Landlord’s agents, representatives, or employees
to enter the Property at all reasonable times and upon reasonable notice to inspect the
Property to determine whether Tenant is complying with the terms of this Lease and to do
other lawful acts that may be necessary to protect Landlord’s interest in the Property under this
Lease or to perform Landlord’s duties under this Lease.
15.

Surrender of Property; Holding Over.

(a)
Surrender. On the Expiration Date or the end of any extension or renewal of this
Lease, Tenant shall promptly surrender and deliver the Property to Landlord in the same
condition as received on the Effective Date, reasonable wear and tear excepted.
(b)
Hold Over. At the end of the Term, should Tenant hold over for any reason, it is
agreed that in the absence of a written agreement to the contrary, that tenancy shall be from
month-to-month only and not a renewal of this Lease, nor an extension for any further term.
Rent shall be paid at the rates then prevailing under the terms of this Lease and the month-tomonth tenancy shall be subject to every other term, covenant, and condition in this Lease that
is consistent with and not contrary to a month-to-month tenancy.
16.

Liability and Indemnity.

(a)
Exemption of Landlord from Liability. Tenant covenants with Landlord that
Landlord shall not be liable for any damage or liability of any kind or for any injury to or death
of persons or damage to property of Tenant or Tenant’s employees, contractors, invitees,
customers or any other person on the Property during the term of this Lease, from any cause
whatsoever, to the extent caused by the use, occupancy and enjoyment of the Property by the
Tenant, provided, however, that the provisions of this Section 16 shall not exempt Landlord
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from liability for the negligence or intentional conduct of Landlord or its agents, employees, or
contractors.
(b)
Tenant’s Indemnity of Landlord. Tenant shall indemnify, defend (with counsel
reasonably acceptable to Landlord) and hold Landlord and Landlord’s agents, officers, directors,
employees, volunteers and contractors harmless from and against any and all claims, damages,
liens, judgments, penalties, costs (including without limitation reasonable attorneys’ fees and
costs), expenses and/or liabilities of every type and descriptions to which any or all of them
may be subjected (collectively, “Damages”) by reason of, or resulting from, directly or
indirectly, the performance of this Lease or the use of the Property by Tenant, provided,
however, that Landlord shall not be relieved from liability, and the Tenant shall not indemnify
Landlord, for Damages to the extent occasioned by the negligence or intentional conduct of the
Landlord or its agents, employees, or contractors. This indemnity shall survive expiration or
termination of this Lease only as to claims arising out of events that occur prior to expiration or
termination of this Lease.
(c)
Landlord’s Indemnity of Tenant. Landlord shall indemnify, defend (with counsel
reasonably satisfactory to Tenant) and hold Tenant harmless from and against any and all
Damages arising out of, involving, or in connection with: (i) the use and/or occupancy of the
Property by Landlord; (ii) any intentional act or negligence of Landlord or Landlord’s agents,
employees or contractors; (iii) claims by employees (or their unions) of Landlord relating to
their employment by Landlord, including but not limited to claims arising from or connected
with any termination of that employment; (iv) any claims by any party, including employees of
Landlord or any beneficiaries, arising from any trust or collective bargaining agreement to
which Landlord has been a party, including but not limited to alleged violations of the Meyers
Milias Brown Act or the National Labor Relations Act, alleged violation of any employee benefit
plan to which Landlord is a party, and any liability to retirees or former employees of Landlord
or the dependents, spouses or survivors thereof; or (v) any breach or default in the
performance of any obligation on Landlord’s part to be performed under this Lease, provided,
however that Tenant shall not be relieved from liability, and the Landlord shall not indemnify
Tenant, for damage or injury to the extent occasioned by the negligence or intentional conduct
of the Tenant or its agents, employees, or contractors. This indemnity shall survive expiration
or termination of this Lease only as to claims arising out of events that occur prior to expiration
or termination of this Lease.
17.

Insurance.
(a)

Liability Insurance.

(i)
Carried by Tenant. Tenant shall carry and maintain in full force and effect
throughout the Term of this Lease, public liability insurance comparable to what is typically
called commercial general liability insurance, contract liability, legal liability, liquor liability,
personal injury liability, and products and completed operation liability covering Tenant’s use
and occupancy of the Property and Morton Golf Property. The policy shall cover personal
injury, bodily injury and property damage liability arising out of the use, occupancy or
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maintenance of the Property and Morton Golf Property. Such insurance shall be on an
occurrence basis providing single limit coverage in an amount of not less than $5,000,000 per
occurrence and shall name Landlord as an additional insured. Tenant may comply with its
insurance obligations hereunder by endorsement to any blanket policy of insurance carried by
Tenant. The policy shall stipulate that this insurance will operate as a Primary Insurance and
that no other insurance effected by Landlord will be called on to contribute to a loss covered
thereunder. In addition, Tenant shall provide automobile liability insurance covering liability
arising out of any automobile incident, including owned, hired and /or non-owned automobiles.
The amount of the policy shall be no less than $1,000,000 single limit per occurrence and shall
name Landlord as an additional insured. The policy shall stipulate that this insurance will
operate as primary insurance and that no other insurance effected by Landlord will be called on
to contribute to a loss covered thereunder.
(ii)
Carried by Landlord. Landlord shall carry and maintain in full force and
effect throughout the Term of this Lease, public liability insurance comparable to what is
typically called “commercial general liability insurance” covering Landlord’s use and occupancy
of the Property. The policy shall cover personal injury, bodily injury and property damage
liability arising out of the use, occupancy or maintenance of the Property. Such insurance shall
be on an occurrence basis providing single limit coverage in an amount of not less than
$5,000,000 per occurrence and shall name Tenant as an additional insured. Landlord may
comply with its insurance obligations hereunder by endorsement to any blanket policy of
insurance carried by Landlord. All or a portion of the required insurance may be satisfied
through the use of a self-insurance program or pooled insurance, if any. Landlord shall provide
an affidavit of self-insurance, if any.
(b)

Property Insurance.

(i)
Carried by Tenant. Tenant, at its cost, shall maintain a policy of standard
fire and extended coverage insurance, boiler and machinery, with vandalism and malicious
mischief endorsements, to the extent of at least 90% of the full replacement value of Morton’s
Golf Property. The policy shall name Landlord as an additional insured so that Landlord can
remove any damaged Tenant improvements from the Property if Tenant fails to make repairs or
replacements. The policy shall stipulate that this insurance will operate as a primary insurance
and that no other insurance effected by Landlord will be called on to contribute to a loss
covered thereunder.
(ii)
Carried by Landlord. Landlord shall obtain and keep in force and pay for
a policy of fire and extended coverage, vandalism, malicious mischief, and special extended
perils (all risk) insurance in the name of Landlord, with loss payable to Landlord, insuring loss or
damage to the Property and the structures thereon (excluding Morton Golf Property), including
all fixtures and equipment therein installed by Landlord, for the full replacement value thereof,
as the same may exist from time to time, without deduction for depreciation, but exclusive of
excavations, foundations and footings, and a loss rental endorsement (the available proceeds of
which shall go to Landlord for any right of abatement hereunder of Tenant). Landlord shall also
obtain and maintain insurance coverage on all of Landlord’s personal property and trade
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fixtures. Such insurance shall be used by Landlord for the replacement of its personal property
and trade fixtures. All or a portion of the required insurance may be satisfied through the use
of a self-insurance program or pooled insurance, if any. Landlord shall provide an affidavit or
self-insurance, if any.
(c)
Worker’s Compensation Insurance. Tenant shall carry Workers’ Compensation
Insurance with statutory limits, and Employers’ Liability Insurance with limits of not less than
$1,000,000. The Worker’s Compensation policy shall include a waiver of subrogation.
(d)
Insurance Policies. Insurance shall be by companies duly licensed or admitted to
transact business in California and maintaining during the policy term a “General Policyholders
Rating” of at least A:VII as set forth in the most current issue of the “Best Insurance Guide”, or
the State Compensation Insurance Fund. Neither party shall do nor permit to be done anything
which invalidates the required insurance policies. Each party shall, prior to the Effective Date,
deliver to the other party certificates evidencing the existence and amounts of the required
insurance. No such policy shall be cancelable or subject to modification except after 30 days
prior written notice to the other party. Each party shall, at least 30 days prior to the expiration
of such policies, furnish the other party with evidence of renewals or “insurance binders”
evidencing renewal thereof, or the other party may order such insurance and charge the cost
thereof to the other party, which amount shall be payable by said non-performing party to the
other party upon demand.
(e)
Waiver of Subrogation. Without affecting any other rights or remedies, Tenant
and Landlord each hereby release and relieve the other, and waive their entire right to recover
damages against the other for loss of or damage to their respective properties arising out of or
incident to the perils required to be insured against. The effect of such releases and waivers is
not limited by the amount of insurance carried or required, or by any deductibles applicable
thereto.
(f)
Review. Insurance requirements are subject to review and revision every five
years to assure that policy terms, conditions and limits are maintained in accordance with
current insurance industry standards for comparable property.
18.
Trade Fixtures. Tenant shall have the right, at any time and from time to time during
the Term and any renewals or extensions, at Tenant’s sole cost and expense, to install and affix
on the interior of the buildings items for use in Tenant’s trade or business, which Tenant, in
Tenant’s sole discretion, deems advisable (collectively “Trade Fixtures”). Except for the Capital
Improvements and fixtures installed on the Property and acquired through the Special Funds,
Trade Fixtures may be removed at the expiration of the Term or any extension, provided that
any damage to the buildings caused by the removal of the Trade Fixtures shall be repaired by
Tenant, and Landlord shall have the right to keep any Trade Fixtures or to require Tenant to
remove at Tenant’s expense any Trade Fixtures that Tenant might otherwise elect to abandon.
In addition, any equipment owned or purchased by Tenant without the use of Special Funds
during the Term of this Lease shall remain the exclusive property of Tenant.
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19.
Signs and Advertising. Tenant, at its cost, shall have the right to install or place
permanent signs, awnings, or other advertising materials, on or about the Property that are
family friendly and related to the Golf Courses to the maximum extent permitted by law and
subject to Landlord’s reasonable sign criteria and approval, provided that Tenant obtains
Landlord’s consent (a) as to the method of attaching signs that will be permanently attached to
the exterior of a building or placed on the Property; (b) for any awnings; and (c) for the location
and design of any pylon signs. Landlord shall not unreasonably withhold, condition or delay its
consent. Tenant shall submit plans and specifications for its exterior signs and awnings to
Landlord for approval prior to submitting the plans and specifications to the local authorities for
permitting. Landlord shall be deemed to have consented to such proposed signs and awnings
unless Landlord notifies Tenant in writing of its specific objections within 30 days of receiving
such proposal. All signs and awnings shall be in compliance with all applicable laws, regulations
and rules. If Landlord consents to any sign, awning, canopy, marquee, decorations, or
advertising matter, Tenant shall at its expense maintain it in good appearance and repair at all
times during this Lease.
20.

Damage and Destruction.
(a)

Damage or Destruction to the Property.

(i)
Insured Loss. If the Property shall during the Term be damaged or
destroyed by fire or other insured casualty, either in whole or in part, such that Tenant’s gross
revenues decrease by 25% or more, then Tenant shall have the option to terminate this Lease.
If Tenant chooses to rebuild, Tenant shall remove any resulting debris and repair and/or rebuild
the damaged or destroyed structures and other improvements, in accordance with the plans
and specifications pursuant to which such property was constructed, updated as necessary to
comply with current law. Tenant and Landlord agree that any applicable insurance proceeds
shall be made available to Tenant for the restoration and repair of the Property, and Landlord
shall pay the excess cost necessary to return the Property to its pre-damaged condition. Until
such time as the Property is repaired, rebuilt and put in good and tenantable order, all rent and
other charges, or a fair and just proportion thereof shall be abated according to the nature and
extent of the damage sustained and the degree of impact such damage and repairs have on
Tenant’s operations within the Property as measured by the proportionate reduction in
Tenant’s gross sales, as more particularly described in Section (b) below. If Tenant, however,
after diligently pursuing applications for building permits with appropriate governmental
authorities and contracts for such work with qualified contractors is unable to commence to
repair, rebuild and put the Property in good and tenantable order following damage or
destruction within 90 days after the date when such damage or destruction occurred, or if it is
reasonably estimated that such repair or rebuilding cannot be completed in less than 180 days
after the date such damage or destruction occurred, both for reasons beyond the reasonable
control of Tenant, then Tenant, in addition to such other rights and remedies as may be
accorded Tenant by law, shall have the right and option to terminate this Lease by giving
Landlord written notice of Tenant’s election to do so at any time prior to the commencement of
such repairs or rebuilding, and upon such notice being given this lease shall automatically
terminate and Landlord shall be entitled to all insurance proceeds for such damages. The
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parties agree that (i) if the Property should be damaged or destroyed by fire or other cause to
such an extent that the cost of restoration would exceed 50% of the amount it would have cost
to replace the Property in its entirety at the time such damage or destruction took place, and
(ii) if at the time of such damage or destruction the Term of this Lease is scheduled to expire
within a period of one year, Landlord or Tenant shall have the right and option to terminate the
Term of this Lease by giving the other party to this Lease notice of such election within 30 days
after such damage or destruction shall have taken place, and if such notice is given, the Term of
this Lease shall terminate as of the date Tenant vacates the Property, which date shall be no
later than 30 days after the giving of such notice and Landlord shall be entitled to receive all
insurance proceeds for such damages.
(ii)
Uninsured Loss. If, at any time prior to the expiration or termination of
this Lease, the Property is totally or partially damaged or destroyed from a casualty not covered
by insurance maintained (or required to be maintained) by Tenant hereunder, which damage
renders the Property totally or partially inaccessible or unusable to Tenant in the ordinary
course of its business, Tenant may, at its option, upon written notice to Landlord within 60 days
after the occurrence of such damage or destruction, elect to repair or restore such damage or
destruction. If Tenant elects to repair or restore such damage or destruction, this Lease shall
continue in full force and effect but the rent and all charges payable to Landlord shall be
proportionately reduced as provided in Section (i) above. If Tenant does not elect by written
notice to Landlord to repair such damage, or if the damage cannot, in Tenant’s judgment, be
completed within 180 days following the date of such damage or destruction, this Lease shall
terminate.
21.

Condemnation.

(a)
Taking of Whole Property. If, during the Term, the whole Property shall be taken
pursuant to any condemnation proceeding, this Lease shall terminate as of 12:01 a.m. of the
date that actual physical possession of the Property is taken, and after that, both Landlord and
Tenant shall be released from all obligations under this Lease, except that Landlord shall refund
to Tenant any prepaid rent or similar sums as may be equitable and properly applied to the
portion taken, and Tenant shall pay to Landlord all sums that it may be obligated to pay to
Landlord to and including the effective date of termination.
(b)
Partial Taking of Property. If, during the Term only a part of a Golf Course is
taken pursuant to any condemnation proceeding and such taking has a material, adverse effect
on the Gross Revenues from such Golf Course, or if by reason of any state, federal or county
law or ordinance the use of the Golf Course for the purposes specified in this Lease shall
become unlawful, then and after the taking or after the occurrence of other described events,
Landlord or Tenant shall have the option to terminate the Lease as to such Golf Course, and the
option can be exercised only after the taking or after the occurrence of other described events
by Tenant giving not less than 10 days and up to 30 days written notice to Landlord, and Rent
shall be paid only to the time when Tenant surrenders possession of the Property.
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(c)
Restoration. If only a part of the Property is taken pursuant to any
condemnation proceeding under circumstances that Tenant does not have the option to
terminate this Lease as provided in this Section, or having the option to terminate, Tenant
elects not to terminate, then Landlord shall at Landlord’s expense promptly proceed to restore
the remainder of the Property to a self-contained architectural unit of like quality, character
and condition which existed immediately prior to the taking. During the period between the
effective date of taking and the completion of restoration, rebuilding and refixturizing of the
Property, all rent and other charges payable by Tenant to Landlord hereunder shall be equitably
abated to the extent that the Property is not then reasonably suitable for the conduct of
Tenant’s business.
(d)
Condemnation Award. If the whole or any part of the Property are taken
pursuant to any condemnation proceeding, then Landlord shall be entitled to the entirety of
any condemnation award; provided that nothing contained in this section shall be deemed to
give Landlord any interest in or to require Tenant to assign to Landlord any award made to
Tenant for (i) the taking of Tenant’s personal property or trade fixtures, (ii) Tenant’s
unamortized cost of the Capital Improvements or Tenant Improvements to the extent paid for
by Tenant or (iii) interruption of or damage to Tenant’s business. Furthermore, Tenant is
granted the right to recover from the condemning authority 100% of the “Bonus Value” of the
leasehold estate which shall be equal to the difference between the rental rate payable under
this Lease and the rate established by the condemning authority as an award for compensation
purposes, together with any amount Tenant is able to obtain from the condemning authority
attributable to Tenant’s relocation expenses; provided that no such claim shall diminish or
otherwise affect Landlord’s award.
22.

Environmental Liability.

(a)
Environmental Law. The term “Environmental Law” means any federal, state,
local law, ordinance, regulation or order and all amendments thereto pertaining to health,
industrial hygiene, environmental conditions or Hazardous Substances.
(b)
Hazardous Substances. The term “Hazardous Substance” shall mean any
hazardous or toxic substances, materials or wastes, or pollutants or contaminants as defined,
listed or regulated by any Environmental law or by common law decision including, without
limitation, chlorinated solvents; petroleum products or by products; asbestos; and
polychlorinated biphenyl.
(c)
follows:

Landlord’s Covenants. Landlord warrants, represents, covenants and agrees as

(i)
To the best of Landlord’s knowledge, no Hazardous Substance has been
released, discharged or disposed of, on, under or about the Property by any entity, firm or
person, or from any source whatsoever.
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(ii)
Landlord shall require each of its employees, agents, contractors,
subcontractors, tenants, subtenants, or any other party over whom Landlord has supervision or
control or right of the same to comply with all applicable Environmental Laws.
(iii)
To the best of Landlord’s knowledge, (1) there are no underground
storage tanks on the Property; (2) no underground storage tanks have been removed from the
Property; and (3) no facilities involving the manufacture or disposal of any Hazardous Substance
or the use or storage of more than 500 gallons of any Hazardous Substance per year, have been
located on the Property. If any underground storage tank is subsequently discovered on the
Property, Landlord shall be responsible for its removal and remediation of any Hazardous
Substance releases.
(iv)
Landlord shall give prompt notice to Tenant of: (1) any proceeding or
inquiry by any governmental authority with respect to the presence of any Hazardous
Substance on the Property (or off-site of the Property that might affect the Property) or related
to any loss or injury that might result from any Hazardous Substance; (2) all claims made on
threatened by any third party against Landlord or the Property relating to any loss or injury
resulting from any Hazardous Substance; and (3) Landlord’s discovery of any occurrence or
condition on the Property (or off-site of the Property that might affect the Property) that could
cause the Property or any part thereof, to be subject to any restriction on occupancy or use of
the Property under any Environmental Law.
(v)
If any Hazardous Substance is deposited, released, stored, disposed,
discovered or present in or on the Property, Landlord, at Landlord’s expense, shall (subject to
Tenant’s obligations set forth in Section (d) below), in a manner that complies with all
applicable laws, rules, regulations and policies of any governmental body with jurisdiction over
the same, remove, transport and dispose of such substances and perform all remediation and
cleanup necessary or advisable to remediate any damage to person, property or the
environment as a result of the presence of such Hazardous Substance. Landlord shall use its
best efforts to minimize direct and indirect impact on Tenant during all activities related to
remediation. If any asbestos is discovered on the Property during Tenant’s inspection of the
Property or construction of any improvements, then Tenant shall promptly remove the
asbestos as required by using the appropriate Special Fund in accordance with Section 6 of this
agreement.
(d)
Tenant’s Use of Any Hazardous Substance. Tenant will use only those Hazardous
Substances that are permitted under Environmental Laws. Tenant will manage, transport,
generate or dispose of any Hazardous Substance on the Property in appropriate and lawful
methods throughout the length of this agreement and extensions thereof.
(e)

Indemnities.

(i)
Tenant shall protect, defend, indemnify, and hold harmless Landlord and
Landlord’s employees, agents, parents, and subsidiaries from and against any and all claims,
loss, damage, cost, expense, or liability (including attorneys’ fees) and the costs of repairs and
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improvements necessary to return the Property to the physical condition existing prior to
undertaking any activity related to any Hazardous Substance directly arising out of or
attributable to Tenant’s or Tenant’s agents, contractors, or employees use, manufacture,
storage, release, or disposal of a Hazardous Substance on the Property. This indemnity shall
survive the expiration or termination of this Lease.
(ii)
Landlord shall protect, defend, indemnify and hold harmless Tenant and
its agents, officers, directors, contractors, employees, parents, subsidiaries, successors and
assigns from and against any claim, cause of action, loss, damage, cost, expense (including
attorneys’ fees and costs) or liability (collectively, “Damages”) directly or indirectly related to:
(1) a violation of or responsibility under Environmental Laws unless such Damages are directly
or indirectly related to Tenant’s, or Tenant’s agents, contractors or employees use,
manufacture, storage, release or disposal of a Hazardous Substance on the Property, or (2) a
breach of any representation, warranty, covenant or agreement contained in this Section 22.
This indemnity shall survive the expiration or termination of this Lease. In the event of any
governmental or court order concerning Hazardous Substances on the Property (not caused by
Tenant) that precludes Tenant from reasonable operation of its business on the Property,
Tenant may cease operating and its rents and all other charges shall be abated. If such
governmental or court order is not resolved within six months, Tenant may give the Landlord 30
days’ notice to terminate this Lease.
23.

Assignment and Subletting.

(a)
Restriction on Assignment and Subletting. Except as provided in Section (b)
below, Tenant shall not assign or sublet this Lease without the prior written consent of
Landlord, which may be withheld in Landlord’s sole discretion, provided that subsequent to any
assignment or sublease (except as provided below) Tenant shall remain primarily liable for the
rental to be paid under this Lease and the performance of all terms and conditions of this
Lease. When requesting Landlord’s consent to an assignment or sublease of the Lease, Tenant
shall provide to Landlord, in writing, the following information:
(i)
information regarding the proposed assignee or sublessee (“Assignee”)
including the name, address, and ownership of the Assignee’s business; and the Assignee’s
current financial statements (certified by an officer, a partner, or an owner of Assignee);
(ii)
the portion of the Property that is the subject of the proposed
assignment or sublease; a general description of any planned alterations or improvements to
the Property, if any; and the proposed use of the Property by Assignee; and
(iii)
all other and additional information or documentation reasonably
requested by Landlord.
(b)
Permitted Assignment. Tenant may, however, assign this Lease without
Landlord’s written consent upon 60 days’ written notice to Landlord if the assignment is made
to an entity in which Tenant’s partners (Ken Morton Sr., Kathy Morton, Terry Daubert, Ken
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Morton Jr., Tom Morton, and/or Mike Woods) or any or all of them, either collectively or
individually, hold a majority interest.
(c)
Release. Upon delivery to Landlord, by a successor entity to which this Lease is
assigned or transferred, of the agreement of the entity to be bound by the terms, covenants,
and conditions of this Lease to be performed by Tenant after the date of the assignment or
transfer, Tenant shall be released and discharged from all obligations later arising under this
Lease, except where the transfer is to a wholly-owned subsidiary of Tenant.
(d)
Special Events. From time to time during a special event, tournament or charity
event (together “Special Event”), a vendor, company or restaurant may request to provide
services or products. This kind of request is not considered to be an assignment or subletting as
long as revenues are not received by the vendor, company or restaurant. If revenues are
received, all revenues shall be treated as Gross Revenues. If Tenant agrees to allow a vendor,
company or restaurant to provide services or products, the vendor, company or restaurant
must comply with all governmental, health and safety laws.
24.
Default. Any of the following events or occurrences shall constitute a material breach
of this Lease by Tenant and, after the expiration of any applicable grace period, shall constitute
an event of default (each an “Event of Default”).
(a)
Failure to Pay. The failure of Tenant to pay any amount in full when it is due
under the Lease where such failure shall continue for a period of 10 business days after
Landlord notifies Tenant in writing of such failure;
(b)
Failure to Perform. The failure by Tenant to perform any other obligation under
this Lease, if the failure has continued for a period of 30 days after Landlord demands in writing
that Tenant cure the failure. If, however, by its nature the failure cannot be cured within 30
days, Tenant may have a longer period as is necessary to cure the failure, but this is conditioned
upon Tenant’s promptly commencing to cure within the 30 day period and thereafter diligently
completing the cure.
(c)
Bankruptcy Matters. Any of the following: A general assignment by Tenant for
the benefit of Tenant’s creditors; any voluntary filing, petition, or application by Tenant under
any law relating to insolvency or bankruptcy, whether for a declaration of bankruptcy, a
reorganization, an arrangement, or otherwise; the abandonment, vacation or surrender of the
Property by Tenant without Landlord’s prior written consent; or the dispossession of Tenant
from the Property (other than by Landlord) by process of law or otherwise;
(d)
Trustee, Attachment, Filing. The appointment of a trustee or receiver to take
possession of all or substantially all of Tenant’s assets; or the attachment, execution or other
judicial seizure of all or substantially all of Tenant’s assets located at the Property or of Tenant’s
interest in this Lease, unless the appointment or attachment, execution, or seizure is discharged
within 30 days; or the involuntary filing against Tenant, or any general partner of Tenant is a
partnership, of
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(i)
a petition to have Tenant, or any partner of Tenant if Tenant is a
partnership, declared bankrupt, or
(ii)
a petition for reorganization or arrangement of Tenant under any law
relating to insolvency or bankruptcy, unless, in the case of any involuntary filing, it is dismissed
within 60 days;
(e)
25.

Abandonment. The abandonment of the Property by Tenant;

Remedies.

(a)
Landlord’s Remedies on Tenant’s Default. On the occurrence of an Event of
Default by Tenant, Landlord shall have the right to pursue any one or more of the following
remedies in addition to any other remedies now or later available to landlord at law or in
equity. These remedies are not exclusive but cumulative.
(i)
Termination of Lease. Landlord may terminate this Lease and recover
possession of the Property. Once Landlord has terminated this Lease, Tenant shall immediately
surrender the Property to Landlord. On termination of this Lease, Landlord may recover from
Tenant all of the following:
(1)
The worth at the time of the award of any unpaid rent and
accumulated late charges that had been earned at the time of the termination, to be computed
by allowing interest at the rate of 10% but in no case greater than the maximum amount of
interest permitted by law;
(2)
The worth at the time of the award of the amount by which the
unpaid rent that would have been earned between the time of the termination and the time of
the award exceeds the amount of unpaid rent that Tenant proves could reasonably have been
avoided, to be computed by allowing interest at the rate of 10% but in no case greater than the
maximum amount of interest permitted by law;
(3)
The worth at the time of the award of the amount by which the
unpaid rent for the balance of the Lease Term after the time of the award exceeds the amount
of unpaid rent that Tenant proves could reasonably have been avoided, to be computed by
discounting that amount at the discount rate of the Federal Reserve Bank of San Francisco at
the time of the award plus 1%;
(4)
Any other amount necessary to compensate Landlord for all the
detriment proximately caused by Tenant’s failure to perform obligations under this Lease,
including brokerage commissions and advertising expenses, expenses of remodeling the
Property for a new tenant (whether for the same or a different use), and any special
concessions made to obtain a new tenant; and
(5)
Any other amounts, in addition to or in lieu of those listed above,
that may be permitted by applicable law.
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(ii)
Continuation of Lease in Effect. Landlord shall have the remedy
described in Civil Code section 1951.4 which provides that, when a tenant has the right to
sublet or assign (subject only to reasonable limitations), the Landlord may continue the lease in
effect after the tenant’ breach and abandonment and recover rent as it becomes due.
Accordingly, Landlord may enforce all of Landlord’s rights and remedies under this Lease,
including the right to recover all rent as it becomes due.
(iii)
Tenant’s Subleases. If Landlord elects to terminate this Lease on account
of any default by Tenant, Landlord may:
(1)
Terminate any sublease, license, concession, or other consensual
arrangement for possession entered into by Tenant and affecting the Property, except as
otherwise provided in subsection (b) below.
(2)
Choose to succeed to Tenant’s interest in such an arrangement. If
Landlord elects to succeed to Tenant’s interest in such an arrangement, Tenant shall, as of the
date of notice by Landlord of that election, have no further right to, or interest in, the rent or
other consideration receivable under that arrangement.
(iv)
Efforts to Relet. For purposes of this Section 25, Tenant’s right to
possession shall not be considered to have been terminated by Landlord’s efforts to relet the
Property, by Landlord’s acts of maintenance or preservation with respect to the Property, or by
appointment of a receiver to protect Landlord’s interests under this Lease. This list is merely
illustrative of acts that may be performed by Landlord without terminating Tenants right to
possession.
(v)
Acceptance of Rent Without Waiving Rights. Landlord may accept
Tenant’s payments without waiving any rights under this Lease, including rights under a
previously served notice of default. If Landlord accepts payments after serving a notice of
default, Landlord may nevertheless commence and pursue an action to enforce rights and
remedies under the previously served notice of default.
(b)

Tenant’s Remedies on Landlord’s Default.

(i)
Landlord’s Default. Landlord’s failure to perform any of its obligations
under this Lease shall constitute a default by Landlord under the Lease if the failure continues
for 30 days after written notice of the failure from Tenant to Landlord. If the required
performance cannot be completed within 30 days, Landlord’s failure to perform shall constitute
a default under the Lease unless Landlord undertakes to cure the failure within 30 days and
diligently and continuously attempts to complete this cure as soon as reasonably possible.
(ii)
Rent Abatement. If Tenant is prevented from using, and does not use, all
or part of the Property (termed “Affected Area” for purposes of this paragraph) as a result of
an Abatement Event, as defined in subsection (iv) below, and if this Abatement Event continues
for either 10 consecutive days after Landlord’s receipt of notice from Tenant of the Abatement
Event or 20 days in any 12-month period after Landlord’s receipt of such notice (“Eligibility
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Period”), the rent payable under this Lease shall be abated or reduced after the expiration of
the Eligibility Period for such time that Tenant continues beyond the Eligibility Period to be
prevented from using, and does not use, the Affected Area in the proportion that the rentable
area of the Affected Area bears to the total rentable area of the Property. To establish an
Eligibility Period of 20 days in a 12-month period, Tenant must give Landlord notice on each of
the 20 days that an Abatement Event has occurred, continues, or has recurred.
(iii)
Full Abatement. If as a result of an Abatement Event, as defined in
Section (iv) below, Tenant is prevented from using, and does not use, a substantial portion of
the Property for a period of time in excess of the Eligibility Period and the remaining portion of
the Property is not sufficient to allow Tenant to conduct its business, all rent due under this
Lease for the entire Property affected shall be abated for the time after expiration of the
Eligibility Period during which Tenant is precluded from using, and does not use, the entire
Property. If however, Tenant reoccupies any portion of the Property during this period, the
rent allocable to this reoccupied portion (based on the proportion that the rentable area of the
reoccupied portion of the Property bears to the total rentable area of the Property) shall be
payable by Tenant from the date on which Tenant reoccupies this portion of the Property.
(iv)

Abatement Event. An “Abatement Event” is:

(1)
Landlord’s performance of or failure to perform any repair or
alteration that substantially interferes with Tenant’s use of the Property;
(2)
Any failure of or interruption in utilities or services required to be
supplied by Landlord to the Property.
Property.

(3)

Any failure of Landlord to provide Tenant with access to the

(v)
Termination. If any Abatement Event is not cured within 60 days after
expiration of the Eligibility Period, Tenant may terminate this Lease, by giving written notice to
Landlord, as to one of the following:
(1)
The Affected Area, in which event the rent payable by Tenant
shall be adjusted accordingly and the parties shall amend this Lease to reflect the adjusted rent
and configuration of the Property; or
(2)
The entire Property, in which the termination shall be effective on
Tenant’s vacation of the Property but in no event more than one year after Landlord’s receipt
of the termination notice.
26.
Late Charge. Tenant acknowledges that Tenant’s failure to pay any Percentage
Payments, Payment Deficiency, or any other amounts due under this Lease as and when due
may cause Landlord to incur costs not contemplated by Landlord when entering in this Lease,
the exact nature and amount of which would be extremely difficult and impracticable to
ascertain. Accordingly, if any Percentage Payment, Payment Deficiency or any other amount
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due under the Lease, is not received by Landlord within 10 days after the due date, then,
without any notice to Tenant, Tenant shall pay to Landlord an amount equal to 6% of the past
due amount, which the parties agree represents a fair and reasonable estimate of the costs
incurred by Landlord as a result of the late payment by Tenant.
27.
Default Interest. If Tenant fails to pay any amount due under this Lease as and when
due, that amount shall bear interest at 10% per annum, not to exceed the maximum rate then
allowable by law, from the due date until paid.
28.
Waiver of Breach. Any express or implied waiver of a breach of any term of this Lease
shall not constitute a waiver of any further breach of the same or other term of this Lease; and
the acceptance of rent shall not constitute a waiver of any breach of any term of this Lease,
except as to the payment of rent accepted.
29.
Estoppel Certificates. At any time, with at least 15 days prior notice by a party, the
other party shall execute, acknowledge, and deliver to the requesting party a certificate
certifying to the delivering party’s actual knowledge:
(a)

the Effective Date and the Term,

(b)

the amount of the Rent and the preceding months’ Percentage Payments,

(c)

the dates to which Rent and other charges have been paid,

(d)
that this Lease is unmodified and in full force or, if there have been
modifications, that this Lease is in full force, as modified, and stating the date and nature of
each modification,
(e)
that no notice has been received by the delivering party of any default by the
requesting party that has not been cured, except, if any exists, those defaults must be specified
in the certificate, and the delivering party must certify that no event has occurred that, but for
the expiration of the applicable time period or the giving of notice or both, would constitute
and Event of Default under this Lease,
(f)
that no default of the requesting party is claimed by the delivering party, except
if any, those defaults must be specified in the certificate, and
(g)

other matters as may be reasonably requested by the requesting party.

Any certificate may be relied on by the addressee of such certificate, including, without
limitation prospective purchasers, credit providers, mortgagees, or beneficiaries under any
deed of trust on the Property or any part of it.
30.
Security of Rent Payments. Upon delivery of possession of the Property to Tenant,
Tenant shall do one of the following for the purpose of securing the performance of Tenant’s
obligations to Landlord under this Lease, including the payment of Rent and Percentage
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Payments: (i) maintain a minimum open Letter of Credit in the amount of $100,000 with a
bank; (ii) have deposited in a separate account $100,000; or (iii) obtained a performance bond
in the amount of $100,000 for the benefit of Landlord. Tenant will provide Landlord with
confirmation from a bank of a Letter of Credit or separate account or a copy of the
performance bond. If and/or when the Letter of Credit or account balance is less than
$100,000, Tenant will notify Landlord and Tenant will replenish the letter of credit or replace
the separate account within 30 days.
31.
Authority. Tenant is a Limited Liability Corporation. All individuals executing this Lease
on behalf of the entity represent that they are authorized to execute and deliver this Lease on
behalf of the entity.
32.
Notices. All notices, requests, demands or other documents shall be: (a) personally
delivered; (b) mailed, certified or registered mail, return receipt requested; (c) delivered by
recognized overnight delivery service to Landlord or Tenant at its address below; or (d) sent by
fax to the fax number below. A personally delivered notice or one sent by recognized overnight
courier is effective on delivery. A mailed notice is effective 48 hours after notices to all parties
have been deposited in United States mailboxes, postage paid, and addressed as indicated
above. A faxed notice is effective on the day sent by fax before 5 pm or the next business day if
sent after 5 pm or on a non-business day. A party giving notice by fax shall send a copy of the
notice by first class mail on the same day as the fax is sent. Either party may, by written notice
to the other, specify a different address for notice purposes.
If to Tenant:

Morton Golf LLC
Attention: Terry Daubert, President
3645 Fulton Avenue
Sacramento, California 95821
Fax: (916) 808-2523

If to Landlord:

City of Sacramento
Attention: Barbara Smith
915 I Street, 3rd Floor
Sacramento, California 95814

For ease of administration of this Lease, Tenant provides the following identifying
information:
City of Sacramento Business Operations Tax Certificate #1002924
Federal Tax ID #80-0026405
California State Board of Equalization #SRKH-97-986679
State of California Alcoholic Beverage License #397476
33.
Nondiscrimination. Tenant shall not discriminate against any employee, applicant for
employment, or Golf Course patron on the basis of race, color, religion, disability, ancestry,
gender, sexual orientation, national origin, age, or any other basis protected by law. Tenant will
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provide equal employment opportunities to ensure that applicants are employed, and that
employees are treated during employment without regard to their protected basis. Such
opportunities shall exist with regard to, but not limited by, the following actions; employment,
demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates of pay
or other forms of compensation, and selection for training, including apprenticeship. Tenant
shall post in conspicuous places, available to employees and applicants, notices setting forth
the provision of this paragraph.
34.
Nondiscrimination in Employee Benefits. This Agreement is subject to the provisions of
Sacramento City Code Chapter 3.54, Non-Discrimination in Employee Benefits by City
Contractors. The requirements of Sacramento City Code Chapter 3.54 are summarized Exhibit
F. Tenant is required to sign the attached Declaration of Compliance (Equal Benefits
Ordinance), to assure compliance with these requirements.
35.
Heirs and Successors. This Lease shall be binding on and shall inure to the benefit of the
heirs, executors, administrators, successors, and assigns of Landlord and Tenant.
36.
Partial Invalidity. Should any provision of this Lease be held by a court of competent
jurisdiction to be either invalid or unenforceable, the remaining provisions of this Lease shall
remain in effect, unimpaired by the holding.
37.
Entire Agreement. This instrument constitutes the sole agreement between Landlord
and Tenant respecting the Property, the leasing of the Property to Tenant, and the specified
lease term, and correctly sets forth the obligations of Landlord and Tenant. This Lease
supersedes all prior leases or agreements, including City Agreement 2001-134 and any
amendments and supplements thereto, whether written or oral. Any agreement or
representations respecting the lease of the Property by Landlord to Tenant not expressly set
forth in this instrument are void.
38.

Time of Essence. Time is of the essence in this Lease.

39.
Rent. In the event of any failure on the part of Tenant to pay to Landlord any monetary
obligation under this Lease when due, such monetary obligation of Tenant to Landlord under
the Lease, including but not limited to the Rent, shall be deemed rent and Landlord shall have
the right to exercise any and all remedies it may have with respect to such monetary obligation
as if such monetary obligation were Rent.
40.
Amendments. This lease may be modified only in writing and only if signed by the
parties at the time of the modification.
41.
Recordation. This Lease shall not be recorded. Notwithstanding the foregoing,
concurrently with the execution of this lease, Landlord shall execute before a notary and deliver
to Tenant for recording a standard form “Memorandum of Lease Agreement”. Tenant shall
execute and deliver to Landlord on the expiration or termination of this Lease, immediately
upon Landlord’s request, a quitclaim deed to the Property or a memorandum of lease
termination, in recordable form, designating Landlord as transferee.
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42.
City Representative Authority. Authority to act on behalf of the City in the
administration of the Lease is hereby delegated to the City Manager or his or her designee.
43.
Reasonableness and Good Faith. Except as expressly limited elsewhere in this Lease,
whenever this Lease requires Landlord or Tenant to give its consent or approval to any action
on the part of the other, such consent or approval shall not be unreasonably withheld,
conditioned or delayed.
44.
Relationship of Parties. Neither party shall be deemed in any way or for any purpose to
have become, by the execution of this Lease or any action taken hereunder, a partner of the
other party in its business or otherwise or a joint venturer or a member of any joint enterprise
with such other party, it being expressly understood and agreed that neither the method of a
calculation of rent nor any other provisions contained in this lease nor any act or acts of the
parties shall be deemed to create any relationship between Landlord and Tenant other than the
relationship of Landlord and Tenant.
45.
Counterparts. This Lease may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the same
instrument. This Lease shall not be effective until the execution by and delivery between each
of the parties of at least one set of counterparts. The parties authorize each other to detach
and combine original signature pages and consolidate them into a single identical original. Any
one of such completely executed counterparts shall be sufficient proof of this Lease.
46.
Merger. The voluntary or other surrender of this Lease by Tenant, or a mutual
cancellation of the Lease, or a termination by Landlord, shall not work a merger, and shall, at
the option of the Landlord, terminate all or any existing sub-tenancies or may, at the option of
the Landlord, operate as an assignment to a Landlord of any of the sub-tenancies.
47.
Exhibits. The Exhibits attached to this lease are a part of this lease and are incorporated
into this Lease by reference.
48.
Municipal Authority. The execution and delivery of this Lease and the consummation of
the transactions contemplated by this Lease have been duly authorized and approved by all
requisite action of the City of Sacramento, and this Lease has been duly executed and delivered
by Landlord and constitutes a valid and binding obligation of Landlord.
49.
Governing Law. This Lease shall be governed by and construed in accordance with
California law.
(Signature Page Follows)
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EXHIBIT E
CAPITAL IMPROVEMENTS/SPECIAL FUND PROJECT PROPOSAL FORM
Project Proposal
Project
Title:___________________________________________________________________
Project
Location:________________________________________________________________
Project Contact
Name:___________________________________________________________
Project Contact Phone
Number:____________________________________________________
Estimated Completion
Date:_______________________________________________________

Project Description (attach sketch(es) and additional description as needed):

Project Assistance (Describe any administrative, planning, design, construction, or
maintenance assistance you believe you will need from the City):

Project Funding Source(s):

________________________________
Requestor (Morton Golf)

________________
Date

________________________________
Reviewed/Approved (City)

________________
Date

Exhibit E – Capital Improvements Project Form
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EXHIBIT F
DECLARATION OF COMPLIANCE
Equal Benefits Ordinance
Name of Contractor: _____________________________________________________________
Address: ______________________________________________________________________
The above named Contractor (“Contractor”) hereby declares and agrees as follows:
1.

Contractor has read and understands the Requirements of the Non-Discrimination In
Employee Benefits Code (the “Requirements”) attached hereto as Exhibit E.

2.

As a condition of receiving this Agreement, Contractor agrees to fully comply with the
Requirements, as well as any additional requirements that may be specified in the City of
Sacramento’s Non-Discrimination In Employee Benefits Code codified at Chapter 3.54 of
the Sacramento City Code (the AOrdinance@).

3.

Contractor understands, to the extent that such benefits are not preempted or prohibited by
federal or state law, employee benefits covered by the Ordinance are any of the following:
a.
b.
c.
d.
e.
f.
g.
h.
i.
j.

Bereavement Leave
Disability, life, and other types of insurance
Family medical leave
Health benefits
Membership or membership discounts
Moving expenses
Pension and retirement benefits
Vacation
Travel benefits
Any other benefit offered to employees

Contractor agrees that if Contractor offers any of the above-listed employee benefits,
Contractor will offer those benefits, without discrimination between employees with spouses
and employees with domestic partners, and without discrimination between the spouses and
domestic partners of such employees.
4.

Contractor understands that Contractor will not be considered to be discriminating in the
provision or application of employee benefits under the following conditions or
circumstances:
a.

If the actual cost of providing a benefit to a domestic partner or spouse exceeds the
cost of providing the same benefit to a spouse or domestic partner of an employee,
Contractor will not be required to provide the benefit, nor shall it be deemed
discriminatory, if Contractor requires the employee to pay the monetary difference in
order to provide the benefit to the domestic partner or to the spouse.

b.

If Contractor is unable to provide a certain benefit, despite taking reasonable
measures to do so, if Contractor provides the employee with a cash equivalent
Contractor will not be deemed to be discriminating in the application of that benefit.
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c.

If Contractor provides employee benefits neither to employee’s spouses nor to
employee’s domestic partners.

d.

If Contractor provides employee benefits to employees on a basis unrelated to
marital or domestic partner status.

e.

If Contractor submits written evidence of making reasonable efforts to end
discrimination in employee benefits by implementing policies that will be enacted
before the first effective date after the first open enrollment process following the date
this Agreement is executed by the City of Sacramento (“City”). Contractor
understands that any delay in the implementation of such policies may not exceed
one (1) year from the date this Agreement is executed by the City, and applies only
to those employee benefits for which an open enrollment process is applicable.

f.

Until administrative steps can be taken to incorporate nondiscrimination in employee
benefits. The time allotted for these administrative steps will apply only to those
employee benefits for which administrative steps are necessary and may not exceed
three (3) months from the date this Agreement is executed by the City.

g.

Until the expiration of a current collective bargaining agreement(s) if employee
benefits are governed by such collective bargaining agreement(s).

h.

Contractor takes all reasonable measures to end discrimination in employee benefits
by either requesting that the union(s) involved agree to reopen the agreement(s) in
order for Contractor to take whatever steps are necessary to end discrimination in
employee benefits or by ending discrimination in employee benefits without
reopening the collective bargaining agreement(s).

i.

In the event Contractor cannot end discrimination in employee benefits despite taking
all reasonable measures to do so, Contractor provides a cash equivalent to eligible
employees for whom employee benefits are not available. Unless otherwise
authorized in writing by the City Manager, Contractor understands this cash
equivalent must begin at the time the union(s) refuse to allow the collective
bargaining agreement(s) to be reopened or not longer than three (3) months after
the date this Agreement is executed by the City.

5.

Contractor understands that failure to comply with the provisions of Section 4(a) through 4(i),
above, will subject Contractor to possible suspension and/or termination of this Agreement
for cause; repayment of any or all of the Agreement amount disbursed by the City;
debarment for future agreements until all penalties and restitution have been paid in full
and/or for up to two (2) years; and/or the imposition of a penalty, payable to the City, in the
sum of $50.00 for each employee, for each calendar day during which the employee was
discriminated against in violation of the provisions of the Ordinance.

6.

Contractor understands and agrees to provide notice to each current employee and, within
ten (10) days of hire, to each new employee, of their rights under the Ordinance. Contractor
further agrees to maintain a copy of each such letter provided, in an appropriate file for
inspection by authorized representatives of the City. Contractor also agrees to prominently
display a poster informing each employee of these rights.

7.

Contractor understands that Contractor has the right to request a waiver of, or exemption
from, the provisions of the Ordinance by submitting a written request to the City’s
Procurement Services Division prior to Agreement award, which request shall identify the
provision(s) of the Ordinance authorizing such waiver or exemption and the factual basis for
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such waiver or exemption. The City shall determine in its sole discretion whether to approve
any such request.
8.

Contractor agrees to defend, indemnify and hold harmless, the City, its officers and
employees, against any claims, actions, damages, costs (including reasonable attorney
fees), or other liabilities of any kind arising from any violation of the Requirements or of the
Ordinance by Contractor.

The undersigned declares under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that he or she is authorized to bind the Contractor to the provisions
of this Declaration.

Signature of Authorized Representative
Date

Print Name

Title
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REQUIREMENTS OF THE NON-DISCRIMINATION IN EMPLOYEE BENEFITS CODE
INTRODUCTION
The Sacramento Non-Discrimination In Employee Benefits Code (the “Ordinance”), codified as
Sacramento City Code Chapter 3.54, prohibits City contractors from discriminating in the provision
of employee benefits between employees with spouses and employees with domestic partners, and
between the spouses and domestic partners of employees.
APPLICATION
The provisions of the Ordinance apply to any contract or agreement (as defined below), between a
Contractor and the City of Sacramento, in an amount exceeding $25,000.00. The Ordinance
applies to that portion of a contractor’s operations that occur: (i) within the City of Sacramento; (ii)
on real property outside the City of Sacramento if the property is owned by the City or if the City has
a right to occupy the property; or (iii) at any location where a significant amount of work related to a
City contract is being performed.
The Ordinance does not apply: to subcontractors or subcontracts of any Contractor or contractors;
to transactions entered into pursuant to cooperative purchasing agreements approved by the
Sacramento City Council; to legal contracts of other governmental jurisdictions or public agencies
without separate competitive bidding by the City; where the requirements of the ordinance will
violate or are inconsistent with the terms or conditions of a grant, subvention or agreement with a
public agency or the instructions of an authorized representative of any such agency with respect
to any such grant, subvention or agreement; to permits for excavation or street construction; or to
agreements for the use of City right-of-way where a contracting utility has the power of eminent
domain.
DEFINITIONS
As set forth in the Ordinance, the following definitions apply:
“Contract” means an agreement for public works or improvements to be performed, or for goods or
services to be purchased or grants to be provided, at the expense of the City or to be paid out of
moneys deposited in the treasury or out of the trust money under the control or collected by the City.
“Contract” also means a written agreement for the exclusive use (“exclusive use” means the right to
use or occupy real property to the exclusion of others, other than the right reserved by the fee owner)
or occupancy of real property for a term exceeding 29 days in any calendar year, whether by singular
or cumulative instrument, (i) for the operation or use by others of real property owned or controlled
by the City for the operation of a business, social, or other establishment or organization, including
leases, concessions, franchises and easements, or (ii) for the City’s use or occupancy of real
property owned by others, including leases, concessions, franchises and easements.
“Contract” shall not include: a revocable at-will use or encroachment permit for the use of or
encroachment on City property regardless of the ultimate duration of such permit; excavation, street
construction or street use permits; agreements for the use of City right-of-way where a contracting
utility has the power of eminent domain; or agreements governing the use of City property that
constitute a public forum for activities that are primarily for the purpose of espousing or advocating
causes or ideas and that are generally protected by the First Amendment to the United States
Constitution or that are primarily recreational in nature.
“Contractor” means any person or persons, firm partnership or corporation, company, or
combination thereof, that enters into a Contract with the City. “Contractor” does not include a public
entity.
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“Domestic Partner” means any person who has a currently registered domestic partnership with a
governmental entity pursuant to state or local law authorizing the registration.
“Employee Benefits” means bereavement leave; disability, life, and other types of insurance; family
medical leave; health benefits; membership or membership discounts; moving expenses; pension
and retirement benefits; vacation; travel benefits; and any other benefit given to employees.
“Employee benefits” shall not include benefits to the extent that the application of the requirements
of this chapter to such benefits may be preempted by federal or state.
CONTRACTOR’S OBLIGATION TO PROVIDE THE CITY WITH DOCUMENTATION AND
INFORMATION
Contractor shall provide the City with documentation and information verifying its compliance with
the requirements of the Ordinance within ten (10) days of receipt of a request from the City.
Contractors shall keep accurate payroll records, showing, for each City Contract, the employee’s
name, address, Social Security number, work classification, straight time pay rate, overtime pay
rate, overtime hours worked, status and exemptions, and benefits for each day and pay period that
the employee works on the City Contract. Each request for payroll records shall be accompanied
by an affidavit to be completed and returned by the Contractor, as stated, attesting that the
information contained in the payroll records is true and correct, and that the Contractor has complied
with the requirements of the Ordinance. A violation of the Ordinance or noncompliance with the
requirements of the Ordinance shall constitute a breach of contract.
EMPLOYER COMPLIANCE CERTIFICATE AND NOTICE REQUIREMENTS
(a) All contractors seeking a Contract subject to the Ordinance shall submit a completed Declaration
of Compliance Form, signed by an authorized representative, with each proposal, bid or application.
The Declaration of Compliance shall be made a part of the executed contract, and will be made
available for public inspection and copying during regular business hours.
(b) The Contractor shall give each existing employee working directing on a City contract, and (at
the time of hire), each new employee, a copy of the notification provided as Attachment “A.”
(c) Contractor shall post, in a place visible to all employees, a copy of the notice provided as
Attachment “B.”
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Attachment A

YOUR RIGHTS UNDER THE CITY OF SACRAMENTO’S NON-DISCRIMINATION IN EMPLOYEE
BENEFITS CODE
On ……………….. (date), your employer (the “Employer”) entered into a contract with the City of
Sacramento (the “City”) for ………………………….. (contract details), and as a condition of that
contract, agreed to abide by the requirements of the City’s Non-Discrimination In Employee Benefits
Code (Sacramento City Code Section 3.54).
The Ordinance does not require the Employer to provide employee benefits. The Ordinance does
require that if certain employee benefits are provided by the Employer, that those benefits be
provided without discrimination between employees with spouses and employees with domestic
partners, and without discrimination between the spouse or domestic partner of employees.
The Ordinance covers any employee working on the specific contract referenced above, but only
for the period of time while those employees are actually working on this specific contract.
The included employee benefits are:
- Bereavement leave
- Disability, life and other types of insurance
- Family medical leave
- Health benefits
- Membership or membership discounts

- Moving expenses
- Pension and retirement
benefits
- Vacation
- Travel benefits
- Any other benefits given to
employees

(Employee Benefits does not include benefits that may be preempted by
federal or state law.)
If you feel you have been discriminated or retaliated against by your employer in the terms and
conditions of your application for employment, or in your employment, or in the application of these
employee benefits, because of your status as an applicant or as an employee protected by the
Ordinance, or because you reported a violation of the Ordinance, and after having exhausted all
remedies with your employer,
You May . . .


Submit a written complaint to the City of Sacramento, Contract Services
Unit, containing the details of the alleged violation. The address is:
City of Sacramento
Page 73 of 87

Procurement Services Division
5730 24th Street, Bldg. 1
Sacramento, CA 95822


Bring an action in the appropriate division of the Superior Court of the
State of California against the Employer and obtain the following
remedies:
-

Reinstatement, injunctive relief, compensatory damages and
punitive damages

-

Reasonable attorney’s fees and costs
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Attachment B

YOUR RIGHTS UNDER THE CITY OF SACRAMENTO’S NON-DISCRIMINATION IN EMPLOYEE
BENEFITS CODE
If your employer provides employee benefits, they must be provided to those employees working
on a City of Sacramento contract without discriminating between employees with spouses and
employees with domestic partners.
The included employee benefits are:
- Bereavement leave
- Moving expenses
- Disability, life and other types of insurance - Pension and retirement benefits
- Family medical leave
- Vacation
- Health benefits
- Travel benefits
- Membership or membership discounts
- Any other benefits given to
employees
If you feel you have been discriminated against by your employer . . .
You May . . .


Submit a written complaint to the City of Sacramento, Contract Services Unit,
containing the details of the alleged violation. The address is:
City of Sacramento
Procurement Services Division
5730 24th Street, Bldg. 1
Sacramento, CA 95822



Bring an action in the appropriate division of the Superior Court of the State of California
against the employer and obtain reinstatement, injunctive relief, compensatory damages,
punitive damages and reasonable attorney’s fees and costs.

Discrimination and Retaliation Prohibited.
If you feel you have been discriminated or retaliated against by your employer in the terms and
conditions of your application for employment, or in your employment, because of your status as an
applicant or as an employee protected by the Ordinance, or because you reported a violation of this
Ordinance . . .
You May Also . . .
Submit a written complaint to the City of Sacramento, Contract Services Unit, at the same address,
containing the details of the alleged violation.
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