SACRAMENTO
City Council Report

915 | Street, 1st Floor
Sacramento, CA 95814
www.cityofsacramento.org

File ID: 2019-00241 April 2, 2019 Consent Item 12

Title: Agreement: Xylem Flygt Pump Equipment and Parts (Two-Thirds Vote Required)
Location: Citywide

Recommendation: Adopt a Resolution authorizing the City Manager or City Manager’s
designee to: 1) suspend competitive bidding, in the best interests of the City, for the purchase
of Flygt pump equipment and parts from Xylem Water Solutions, Inc.; and 2) execute a
Supplies Agreement with Xylem Water Solutions, Inc., to purchase Flygt pump equipment and
parts for an amount not-to-exceed $750,000 over a five-year term, provided that sufficient
funds are available for this purpose in the budget adopted for the applicable fiscal year(s).

Contact: Gary DeJesus, Division Manager, (916) 808-5173; Stacy Larkin, Program Analyst,
(916) 808-6356; William Busath, Director of Utilities (916) 808-1434; Department of Utilities

Presenter: None

Attachments:

1-Description/Analysis

2-Resolution

3-Supplies Agreement: Xylem Water Solutions, Inc.

Susana Alcala Wood, City Attorney Mindy Cuppy, City Clerk John Colville, City Treasurer
Howard Chan, City Manager Page 1 of 24


http://www.cityofsacramento.org/
http://www.cityofsacramento.org/

File ID: 2019-00241 Consent Item 12

Description/Analysis

Issue Detail: The Department of Utilities (DOU) has an ongoing need to purchase Flygt pump
equipment and parts that are necessary to maintain, repair, and upgrade the infrastructure of
the City’s sanitary sewer and drainage sump stations. DOU’s sanitary sewer sumps and some
drainage sumps are configured with Flygt pumps. DOU has been installing Flygt pumps for
over 20 years and they have proven to be extremely reliable. The current supply contract with
Xylem reaches the end of its’ five-year term on June 30, 2019.

City staff is recommending the approval of a five-year Supplies Agreement to replace the
existing agreement with Xylem for the ongoing supplies of Flygt pump equipment and parts.

Policy Considerations: City Council approval is required for contracts of $100,000 or more.
Economic Impacts: None

Environmental Considerations: The Community Development Department, Environmental
Services Manager has determined that the proposed activity is not a project pursuant to the
California Environmental Quality Act (CEQA). CEQA Guidelines Section 15378(b). The activity
is a continuing administrative or maintenance activity, such as the purchase of supplies, and is
not subject to CEQA. CEQA Guidelines Section 15060(c)(3).

Sustainability: The proper maintenance of sump station pumps supports the goals of the
City’s Sustainability Master Plan by protecting sources of water and providing flood protection.

Commission/Committee Action: Not Applicable

Rationale for Recommendation: Staff recommends suspending competitive bidding in the
best interests of the City and execute a five-year contract with Xylem Water Solutions, Inc. The
purchase of Flygt pump equipment and parts will ensure continued sewer and drainage system
functionality and flood protection to City residents. Flygt pumps and parts are the only brand
that will fit our existing equipment and Xylem is the only direct municipal parts supplier for
Sacramento County, including the City of Sacramento. Additionally, Xylem has committed to a
discount of 10% off current list price at time of order for the five-year term.

Financial Considerations: The proposed contract has an estimated annual expenditure of
$150,000, for a total not-to-exceed amount of $750,000 over the five-year term. Sufficient
funding is available in the proposed DOU Fiscal Year (FY) 2019/20 Operating Budget to cover
the first year of the agreement subject to City Council approval of the FY2019/20 budget.
Funding for succeeding fiscal years shall be subject to funding availability.
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There are no general fund obligations for these agreements.

Local Business Enterprise (LBE): Xylem is not an LBE. The minimum LBE participation
requirement is waived as the City has suspended competitive bidding and utilized an alternate
procurement method to select a vendor.
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RESOLUTION NO. 2019-XXXX
Adopted by the Sacramento City Council
XXXXXXX, 2019

FLYGT PUMP EQUIPMENT AND PARTS AGREEMENT WITH
XYLEM WATER SOLUTIONS, INC.

BACKGROUND

A. The Department of Utilities (DOU) operates and maintains water, wastewater,
and drainage facilities throughout the City.

B. DOU'’s sanitary sewer sumps and some drainage sumps are configured with
Flygt pumps manufactured by Xylem Water Solutions, Inc. (Xylem). Due to the
age of many of these pumps, the number of pumps needing rebuilding or
replacement by City staff is rapidly increasing.

C. DOU has been installing Flygt pumps for over 20 years and they have proven to
be extremely reliable. Due to ongoing staff training on repairing Flygt products
and ease of repairs, pumps are lasting beyond their estimated service life of 15
years.

D. City Code Section 3.56.230 allows the City Council to suspend competitive
bidding, on a 2/3 vote, when the City Council determines that it is in the best
interests of the City to do so. Itis in the City’s best interest to suspend
competitive bidding for the purchase of Flygt Pump Equipment and Parts
because the replacement of pump parts provides a significant cost savings over
replacing an entire pump and parts are required to match existing equipment.
Xylem is the only direct municipal supplier for Sacramento County, including the
City of Sacramento.

E. Sufficient funding is available in the proposed DOU Fiscal Year (FY) 2019/20
Operating Budget to cover the first year of the agreement subject to City Council
approval of the FY2019/20 budget. Funding for succeeding fiscal years shall be
subject to funding availability.

BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:
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Section 1.  Competitive bidding is suspended for the Purchase of Flygt Pump
Equipment and Parts in the best interests of the City.

Section 2.  The City Manager or the City Manager’s designee is authorized to execute
a Supplies Agreement with Xylem Water Solutions, Inc. to purchase Flygt
pump equipment and parts for an amount not-to-exceed $750,000 over a
five-year term, provided that sufficient funds are available for this purpose
in the budget adopted for the applicable fiscal years.
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PROJECT #:

PROJECT NAME: Xylem Flygt Pump Equipment and Parts
DEPARTMENT: Utilities

DIVISION: Wastewater & Drainage Operations & Maintenance

CITY OF SACRAMENTO
SUPPLIES AGREEMENT

THIS AGREEMENT is made at Sacramento, California, as of March 19, 2019 , by
and between the CITY OF SACRAMENTO, a municipal corporation (“CITY”), and

Xylem, Inc.
790-A Chadbourne Road
Fairfield, CA 94534
Phone: (707) 430-0168/Fax: (707) 422-9808/E-mail: graham.hackett@xyleminc.com

(“CONTRACTOR"), who agree as follows:

1. Contract. The Contract shall consist of this Agreement and each of the following documents (if
applicable), which are incorporated herein by reference:

Contractor’s Bid Proposal Form

Technical Specifications

Local Business Enterprise (LBE) Requirements*

Requirements of the Non-Discrimination in Employee Benefits Code*

The above documents followed by an asterisk (*) can be viewed at
http://portal.cityofsacramento.org/Finance/Procurement/Standard-Agreements

2. Supplies. Subject to the terms and conditions set forth in this Agreement, CONTRACTOR shall
provide to CITY the supplies, and ancillary services (if any), described in Exhibit A. CONTRACTOR
shall provide said supplies and services at the time, place, and in the manner specified in Exhibit
A. CONTRACTOR shall not be compensated for supplies/services provided outside the scope of
Exhibit A unless prior to providing such supplies/services: (a) CONTRACTOR notifies CITY and CITY
agrees that such supplies/services are outside the scope of Exhibit A; (b) CONTRACTOR estimates
the additional compensation required for these additional supplies/services; and (c) CITY, after
notice, approves in writing a contract supplement specifying the additional supplies/services and
amount of compensation therefor. CITY shall have no obligations whatsoever under this
Agreement and/or any contract supplement, unless and until this Agreement or any contract
supplement is approved by the Sacramento City Manager or the City Manager’s authorized
designee, or by the Sacramento City Council, as required by the Sacramento City Code.

3. Payment. CITY shall pay CONTRACTOR for supplies and ancillary services provided pursuant to
this Agreement at the times and in the manner set forth in Exhibit B. The payments specified in
Exhibit B shall be the only payments to be made to CONTRACTOR for the supplies/services
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provided pursuant to this Agreement unless pursuant to Section 1, above, CITY approves
additional compensation for additional supplies or ancillary services. CONTRACTOR shall submit
all billings for said supplies/services to CITY in the manner specified in Exhibit B, or, if not specified
in Exhibit B, according to the usual and customary procedures and practices that CONTRACTOR
uses for billing clients similar to CITY.

4, Facilities and Equipment. Except as set forth in Exhibit C, CONTRACTOR shall, at its sole cost and
expense, furnish all facilities and equipment that may be required for furnishing supplies and
ancillary services pursuant to this Agreement. CITY shall furnish to CONTRACTOR only the
facilities and equipment listed in Exhibit C according to any terms and conditions set forth in
Exhibit C.

5. General Provisions. The General Provisions set forth in Exhibit D, that include indemnity and
insurance requirements, are part of this Agreement. In the event of any conflict between the
General Provisions and any terms or conditions of any document prepared or provided by
CONTRACTOR and made a part of this Agreement, including without limitation any document
relating to the scope of services or payment therefor, the General Provisions shall control over
said terms or conditions.

6. Non-Discrimination in Employee Benefits. This Agreement may be subject to the requirements
of Sacramento City Code Chapter 3.54, Non-Discrimination in Employee Benefits by City
Contractors. A summary of the requirements of Sacramento City Code Chapter 3.54, entitled
“Requirements of the Non-Discrimination in Employee Benefits Code,” can be viewed at:

http://portal.cityofsacramento.org/Finance/Procurement/Standard-Agreements. By signing

this Agreement, CONTRACTOR acknowledges and represents that CONTRACTOR has read and
understands these requirements and agrees to fully comply with all applicable requirements of
Sacramento City Code Chapter 3.54. If requested by CITY, CONTRACTOR agrees to promptly
provide such documents and information as may be required by CITY to verify CONTRACTOR’s
compliance. Any violation by CONTRACTOR of Sacramento City Code Chapter 3.54 constitutes a
material breach of this Agreement, for which the CITY may terminate the Agreement and pursue
all available legal and equitable remedies.

7. Authority. The person signing this Agreement for CONTRACTOR hereby represents and warrants
that he/she is fully authorized to sign this Agreement on behalf of CONTRACTOR and to bind
CONTRACTOR to the performance of its obligations hereunder.

8. Exhibits. All exhibits referred to herein are attached hereto and are by this reference
incorporated as if set forth fully herein.

Page 7 of 24

Form Approved by City Attorney 4-23-18 Page 2



Executed as of the day and year first above stated.

CITY OF SACRAMENTO
A Municipal Corporation ATTEST:

By:

City Clerk
Print name: William O. Busath

APPROVED TO AS FORM:
Title:_ Director
For: Howard Chan, City Manager

City Attorney
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CONTRACTOR:

Xylem Water Solutions USA, INC
NAME OF FIRM

45-2080074
Federal I.D. No

State I.D. No.

City of Sacramento Business Op. Tax Cert. No.
TYPE OF BUSINESS ENTITY (check one):

Individual/Sole Proprietor
Partnership
X Corporation (may require 2 signatures)
Limited Liability Company
Other (please specify: )

Zewlenie 2hn  atf—

Signature of Authorized Person
Graham Hackett Regional Sales Manager
Print Name and Title

Additional Signature (if required)

Graham Hackett Regional Sales Manager

Print Name and Title

Form Approved by City Attorney 4-23-18

Attachments

Exhibit A - Scope of Service

Exhibit B- Fee Schedule/Manner of Payment
Exhibit C - Facilities/Equipment Provided
Exhibit D - General Provisions
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EXHIBIT A
SUPPLIES AGREEMENT
SCOPE OF SERVICES
1. Representatives.
The CITY Representative for this Agreement is:
Tom Carney
1395 35 Avenue
Sacramento, CA 95822

Phone: (916) 808-5616/E-mail: tcarney@cityofsacramento.org

All CONTRACTOR questions pertaining to this Agreement shall be referred to the CITY
Representative or the Representative’s designee.

The CONTRACTOR Representative for this Agreement is:

Graham Hackett, Western Regional Sales Manager
Xylem, Inc.
790-A Chadbourne Road
Fairfield, CA 94534
Phone: (707) 430-0168/Fax: (707) 422-9808/E-mail: graham.hackett@xyleminc.com

All CITY questions pertaining to this Agreement shall be referred to the CONTRACTOR
Representative. All correspondence to CONTRACTOR shall be addressed to the address set forth
on page one of this Agreement. Unless otherwise provided in this Agreement, all correspondence
to the CITY shall be addressed to the CITY Representative.

2. Scope of Services.

The supplies and ancillary services (if any) provided shall be as set forth in Attachment 1 to Exhibit
B, attached hereto and incorporated herein.

3. Time of Performance. The supplies/services described herein shall be provided for the period of
July 1, 2019 through and including June 30, 2024.
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EXHIBIT B
SUPPLIES AGREEMENT
FEE SCHEDULE/MANNER OF PAYMENT

1. CONTRACTOR’s Compensation. The total of all fees paid to the CONTRACTOR for the supplies
and performance of all ancillary services set forth in Exhibit A (hereafter the “Supplies”), shall not
exceed the total sum of $750,000.

2. Billable Rates. CONTRACTOR shall be paid for the Supplies in accordance with Attachment 1 to
Exhibit B, attached hereto and incorporated herein.

3. Payments to CONTRACTOR.

A. Payments to CONTRACTOR shall be made within a reasonable time after receipt of
CONTRACTOR’s invoice, said payments to be made in proportion to supplies provided and
services performed. CONTRACTOR may request payment on a monthly basis.
CONTRACTOR shall be responsible for the cost of supplying all documentation necessary
to verify the monthly billings to the satisfaction of CITY.

B. All invoices submitted by CONTRACTOR shall contain the following information:

(1) Job/Project Name

(2) CITY’s current Purchase Order Number

(3) CONTRACTOR’s Invoice Number

(4) Date of Invoice Issuance

(5) Work Order Number (if applicable)

(6) CITY representative identified on the Purchase Order

(7) CONTRACTOR'’s remit address for payment

(8) Description of services billed under Invoice

(9) Amount of Invoice (itemize all authorized Reimbursable Expenses)
(10) Total Billed to Date under Agreement

C. Billings that do not conform to the format outlined above shall be returned to
CONTRACTOR for correction. CITY shall not be responsible for delays in payment to
CONTRACTOR resulting from CONTRACTOR's failure to comply with the invoice format
described below.

D. Submitting Invoices:

(1) Email. Submit email invoices and any attachments to:

apinvoices @cityofsacramento.org
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(2) Postal mail. If emailing invoices and attachments is not an option, mail to:

A/P PROCESSING CENTER
CITY OF SACRAMENTO
9151STFL4

SACRAMENTO CA 95814-2608

4. Additional Supplies. Additional Supplies are those supplies/services related to the scope of
Supplies of CONTRACTOR set forth in Exhibit A but not anticipated at the time of execution of
this Agreement. Additional Supplies shall be provided only when a contract supplement
authorizing such Additional Supplies is approved by CITY in accordance with CITY’s approval
procedures.

5. Accounting Records of CONTRACTOR. During performance of this Agreement and for a period
of three (3) years after completing all Supplies and Additional Supplies hereunder, CONTRACTOR
shall maintain all accounting and financial records related to this Agreement, including, but not
limited to, records of CONTRACTOR'’s costs for all Supplies and Additional Supplies provided
under this Agreement, in accordance with generally accepted accounting practices, and shall
keep and make such records available for inspection and audit by representatives of the CITY
upon reasonable written notice.

6. Taxes. CONTRACTOR shall pay, when and as due, any and all taxes incurred as a result of
CONTRACTOR’s compensation hereunder, including estimated taxes, and shall provide CITY with
proof of such payment upon request. CONTRACTOR hereby agrees to indemnify CITY for any
claims, losses, costs, fees, liabilities, damages or injuries suffered by CITY arising out of
CONTRACTOR's breach of this Section 6.
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Attachment 1 to Exhibit B

xylem

Let's Salve Water

Water Utilities

Graham A. Hackett
Westemn Regional Sales Manager

790-A Chadbourne Road, Fairfield, CA 94534
Tel +1.707.430.0168 Fax +1.707.422.9808

January 15, 2019

City of Sacramento
1391 35™ Ave
Sacramento, CA 95822
Attn: Mr. Vemn Fields

SUBJECT: Five year Blanket Purchase Agreement

Dear Mr. Fields,

Xylem Inc. would like to extend the offer of 10% discount off list price, at time of order, for parts
and equipment for a period of five years.

The Xylem office, located in Fairfield, CA is exclusive direct sales office for the County of Sacramento,
including the City of Sacramento. These products include all Flygt pumps, repair parts and accessories.
We look forward to supporting you and your team for another five years. Please contact me with any
questfions.

Kind Regards,

Yodr 2citf

Graham Hackett
Regional Sales Manager

Page 13 of 24
Form Approved by City Attorney 4-23-18 Page 3



EXHIBIT C
SUPPLIES AGREEMENT

FACILITIES AND EQUIPMENT TO BE PROVIDED BY CITY

CITY shall [check one] XXXXXX Not furnish any facilities or equipment for this
Agreement; or

furnish the following facilities or equipment for the
Agreement [list, if applicable]:
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EXHIBIT D
SUPPLIES AGREEMENT

GENERAL PROVISIONS
1. Independent Contractor.

A It is understood and agreed that CONTRACTOR (including CONTRACTOR’s
employees) is an independent contractor and that no relationship of employer-
employee exists between the parties hereto for any purpose whatsoever. Neither
CONTRACTOR nor CONTRACTOR'’s assigned personnel shall be entitled to any
benefits payable to employees of CITY. CITY is not required to make any
deductions or withholdings from the compensation payable to CONTRACTOR
under the provisions of this Agreement, and CONTRACTOR shall be issued a Form
1099 for its Supplies hereunder. As an independent contractor, CONTRACTOR
hereby agrees to indemnify and hold CITY harmless from any and all claims that
may be made against CITY based upon any contention by any of CONTRACTOR's
employees or by any third party, including but not limited to any state or federal
agency, that an employer-employee relationship or a substitute therefor exists for
any purpose whatsoever by reason of this Agreement or by reason of the nature
and/or provision of any Supplies under this Agreement. (As used in this Exhibit D,
the term “Supplies” shall include both Supplies and Additional Supplies as such
terms are defined elsewhere in this Agreement.)

B. It is further understood and agreed by the parties hereto that CONTRACTOR, in
the performance of its obligations hereunder, is subject to the control and
direction of CITY as to the designation of tasks to be performed and the results to
be accomplished under this Agreement, but not as to the means, methods, or
sequence used by CONTRACTOR for accomplishing such results. To the extent that
CONTRACTOR obtains permission to, and does, use CITY facilities, space,
equipment or support services in the performance of this Agreement, this use
shall be at the CONTRACTOR’s sole discretion based on the CONTRACTOR’s
determination that such use will promote CONTRACTOR’s efficiency and
effectiveness. Except as may be specifically provided elsewhere in this
Agreement, the CITY does not require that CONTRACTOR use CITY facilities,
equipment or support services or work in CITY locations in the performance of this
Agreement.

C. If, in the performance of this Agreement, any third persons are employed by
CONTRACTOR, such persons shall be entirely and exclusively under the direction,
supervision, and control of CONTRACTOR. Except as may be specifically provided
elsewhere in this Agreement, all terms of employment, including hours, wages,
working conditions, discipline, hiring, and discharging, or any other terms of
employment or requirements of law, shall be determined by CONTRACTOR. It is
further understood and agreed that CONTRACTOR shall issue W-2 or 1099 Forms
for income and employment tax purposes, for all of CONTRACTOR’s assigned
personnel and subcontractors.
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D. The provisions of this Section 1 shall survive any expiration or termination of this
Agreement. Nothing in this Agreement shall be construed to create an exclusive
relationship between CITY and CONTRACTOR. CONTRACTOR may represent,
perform services for, or be employed by such additional persons or companies as
CONTRACTOR sees fit provided that CONTRACTOR does not violate the provisions
of Section 5, below.

Licenses; Permits, Etc. CONTRACTOR represents and warrants that CONTRACTOR has all
licenses, permits, City Business Operations Tax Certificate, qualifications, and approvals
of whatsoever nature that are legally required for CONTRACTOR to practice its profession
or provide any supplies/services under the Agreement. CONTRACTOR represents and
warrants that CONTRACTOR shall, at its sole cost and expense, keep in effect or obtain at
all times during the term of this Agreement any licenses, permits, and approvals that are
legally required for CONTRACTOR to practice its profession or provide such
supplies/services. Without limiting the generality of the foregoing, if CONTRACTOR is an
out-of-state corporation, CONTRACTOR warrants and represents that it possesses a valid
certificate of qualification to transact business in the State of California issued by the
California Secretary of State pursuant to Section 2105 of the California Corporations Code.

Time. CONTRACTOR shall devote such time and effort to the provision of Supplies
pursuant to this Agreement as is necessary for the satisfactory and timely performance
of CONTRACTOR’s obligations under this Agreement. Neither party shall be considered
in default of this Agreement, to the extent that party’s performance is prevented or
delayed by any cause, present or future, that is beyond the reasonable control of that

party.

CONTRACTOR Not Agent. Except as CITY may specify in writing, CONTRACTOR and
CONTRACTOR’s personnel shall have no authority, express or implied, to act on behalf of
CITY in any capacity whatsoever as an agent. CONTRACTOR and CONTRACTOR’s
personnel shall have no authority, express or implied, to bind CITY to any obligations
whatsoever.

Conflicts of Interest. CONTRACTOR covenants that neither it, nor any officer or principal
of its firm, has or shall acquire any interest, directly or indirectly, that would conflict in
any manner with the interests of CITY or that would in any way hinder CONTRACTOR’s
provision of Supplies under this Agreement. CONTRACTOR further covenants that in the
performance of this Agreement, no person having any such interest shall be employed by
it as an officer, employee, agent or subcontractor, without the written consent of CITY.
CONTRACTOR agrees to avoid conflicts of interest or the appearance of any conflicts of
interest with the interests of CITY at all times during the performance of this Agreement.
If CONTRACTOR is or employs a former officer or employee of the CITY, CONTRACTOR and
any such employee(s) shall comply with the provisions of Sacramento City Code Section
2.16.090 pertaining to appearances before the City Council or any CITY department,
board, commission or committee.

Confidentiality of CITY Information. During performance of this Agreement,
CONTRACTOR may gain access to and use CITY information regarding inventions,
machinery, products, prices, apparatus, costs, discounts, future plans, business affai,ggge160f24



governmental affairs, processes, trade secrets, technical matters, systems, facilities,
customer lists, product design, copyright, data, and other vital information (hereafter
collectively referred to as “City Information”) that are valuable, special and unique assets
of the CITY. CONTRACTOR agrees to protect all City Information and treat it as strictly
confidential, and further agrees that CONTRACTOR shall not at any time, either directly
or indirectly, divulge, disclose or communicate in any manner any City Information to any
third party without the prior written consent of CITY. In addition, CONTRACTOR shall
comply with all CITY policies governing the use of the CITY network and technology
systems, as set forth in applicable provisions of the City of Sacramento Administrative
Policy Instructions # 30. A violation by CONTRACTOR of this Section 6 shall be a material
violation of this Agreement and shall justify legal and/or equitable relief.

CONTRACTOR Information.

A. CITY shall have full ownership and control, including ownership of any copyrights,
of all information prepared, produced, or provided by CONTRACTOR pursuant to
this Agreement. In this Agreement, the term “information” shall be construed to
mean and include: any and all work product, submittals, reports, plans,
specifications, and other deliverables consisting of documents, writings,
handwritings, typewriting, printing, photostatting, photographing, computer
models, and any other computerized data and every other means of recording any
form of information, communications, or representation, including letters, works,
pictures, drawings, sounds, or symbols, or any combination thereof.
CONTRACTOR shall not be responsible for any unauthorized modification or use
of such information for other than its intended purpose by CITY.

B. CONTRACTOR shall fully defend, indemnify and hold harmless CITY, its officers and
employees, and each and every one of them, from and against any and all claims,
actions, lawsuits or other proceedings alleging that all or any part of the
information prepared, produced, or provided by CONTRACTOR pursuant to this
Agreement infringes upon any third party’s trademark, trade name, copyright,
patent or other intellectual property rights. CITY shall make reasonable efforts to
notify CONTRACTOR not later than ten (10) days after CITY is served with any such
claim, action, lawsuit or other proceeding, provided that CITY’s failure to provide
such notice within such time period shall not relieve CONTRACTOR of its
obligations hereunder, which shall survive any termination or expiration of this
Agreement.

C. All proprietary and other information received from CONTRACTOR by CITY,
whether received in connection with CONTRACTOR’s proposal to CITY or in
connection with any supplies provided or services performed by CONTRACTOR,
will be disclosed upon receipt of a request for disclosure, pursuant to the
California Public Records Act; provided, however, that, if any information is set
apart and clearly marked “trade secret” when it is provided to CITY, CITY shall give
notice to CONTRACTOR of any request for the disclosure of such information. The
CONTRACTOR shall then have five (5) days from the date it receives such notice to
enter into an agreement with the CITY, satisfactory to the City Attorney, providing

for the defense of, and complete indemnification and reimbursement for all coggae 17 of 24



(including plaintiff’s attorney fees) incurred by CITY in any legal action to compel
the disclosure of such information under the California Public Records Act. The
CONTRACTOR shall have sole responsibility for defense of the actual “trade
secret” designation of such information.

D. The parties understand and agree that any failure by CONTRACTOR to respond to
the notice provided by CITY and/or to enter into an agreement with CITY, in
accordance with the provisions of subsection C, above, shall constitute a complete
waiver by CONTRACTOR of any rights regarding the information designated “trade
secret” by CONTRACTOR, and such information shall be disclosed by CITY pursuant
to applicable procedures required by the Public Records Act.

Standard of Performance. CONTRACTOR shall provide all Supplies required pursuant to
this Agreement in the manner and according to the standards currently observed by a
competent practitioner of CONTRACTOR’s profession in California. All products of
whatsoever nature that CONTRACTOR delivers to CITY pursuant to this Agreement shall
be prepared in a professional manner and conform to the standards of quality normally
observed by a person currently practicing in CONTRACTOR’s profession, and shall be
provided in accordance with any schedule of performance specified in Exhibit A.
CONTRACTOR shall assign only competent personnel to provide Supplies pursuant to this
Agreement. CONTRACTOR shall notify CITY in writing of any changes in CONTRACTOR's
staff assigned to provide the Supplies required under this Agreement, prior to any such
performance.

Term; Suspension; Termination.

A. This Agreement shall become effective on the date that it is approved by both
parties, set forth on the first page of the Agreement, and shall continue in effect
until both parties have fully performed their respective obligations under this
Agreement, unless sooner terminated as provided herein.

B. CITY shall have the right at any time to temporarily suspend CONTRACTOR’s
performance hereunder, in whole or in part, by giving a written notice of
suspension to CONTRACTOR. If CITY gives such notice of suspension,
CONTRACTOR shall immediately suspend its activities under this Agreement, as
specified in such notice.

C. CITY shall have the right to terminate this Agreement at any time by giving a
written notice of termination to CONTRACTOR. If CITY gives such notice of
termination, CONTRACTOR shall immediately cease providing Supplies pursuant
to this Agreement. If CITY terminates this Agreement:

(1) CONTRACTOR shall, not later than five days after such notice of
termination, deliver to CITY copies of all information prepared pursuant
to this Agreement.

(2) CITY shall pay CONTRACTOR the reasonable value of Supplies provided by

CONTRACTOR prior to termination; provided, however, CITY shall notF,gaemof24



10.

11.

any manner be liable for lost profits that might have been made by
CONTRACTOR had the Agreement not been terminated or had
CONTRACTOR provided all Supplies required by this Agreement. In this
regard, CONTRACTOR shall furnish to CITY such financial information as in
the judgment of the CITY is necessary for CITY to determine the reasonable
value of the supplies provided and services rendered by CONTRACTOR.
The foregoing is cumulative and does not affect any right or remedy that
CITY may have in law or equity.

Indemnity.

A. Indemnity: CONTRACTOR shall defend, hold harmless and indemnify CITY, its
officers and employees, and each and every one of them, from and against any
and all actions, damages, costs, liabilities, claims, demands, losses, judgments,
penalties, costs and expenses of every type and description, including, but not
limited to, any fees and/or costs reasonably incurred by CITY’s staff attorneys or
outside attorneys and any fees and expenses incurred in enforcing this provision
(hereafter collectively referred to as “Liabilities”), including but not limited to
Liabilities arising from personal injury or death, damage to personal, real or
intellectual property or the environment, contractual or other economic damages,
or regulatory penalties, arising out of or in any way connected with performance
of or failure to perform this Agreement by CONTRACTOR, any subcontractor or
agent, anyone directly or indirectly employed by any of them or anyone for whose
acts any of them may be liable, whether or not (i) such Liabilities are caused in
part by a party indemnified hereunder or (ii) such Liabilities are litigated, settled
or reduced to judgment; provided that the foregoing indemnity does not apply to
liability for any damage or expense for death or bodily injury to persons or damage
to property to the extent arising from the sole negligence or willful misconduct of
CITY, its agents, servants, or independent contractors who are directly responsible
to CITY, except when such agents, servants, or independent contractors are under
the direct supervision and control of CONTRACTOR.

B. Insurance Policies; Intellectual Property Claims: The existence or
acceptance by CITY of any of the insurance policies or coverages described in this
Agreement shall not affect or limit any of CITY’s rights under this Section 10, nor
shall the limits of such insurance limit the liability of CONTRACTOR hereunder.
This Section 10 shall not apply to any intellectual property claims, actions, lawsuits
or other proceedings subject to the provisions of Section 7.B., above. The
provisions of this Section 10 shall survive any expiration or termination of this
Agreement.

Insurance Requirements. During the entire term of this Agreement, CONTRACTOR shall
maintain the insurance coverage described in this Section 11.

Full compensation for all premiums that CONTRACTOR is required to pay for the insurance
coverage described herein shall be included in the compensation specified for the
supplies/services provided by CONTRACTOR under this Agreement. No additional
compensation will be provided for CONTRACTOR’s insurance premiums. Any availalgg;@,emof24



insurance proceeds in excess of the specified minimum limits and coverages shall be
available to the CITY.

It is understood and agreed by the CONTRACTOR that its liability to the CITY shall not in
any way be limited to or affected by the amount of insurance coverage required or carried

by the CONTRACTOR in connection with this Agreement.

A. Minimum Scope & Limits of Insurance Coverage

(1) Commercial General Liability Insurance providing coverage at least as
broad as ISO CGL Form 00 01 on an occurrence basis for bodily injury,
including death, of one or more persons, property damage, and personal
injury, arising out of activities performed by or on behalf of CONTRACTOR,
its sub-consultants, and subcontractors, products and completed
operations of CONTRACTOR, its sub-consultants, and subcontractors, and
premises owned, leased, or used by CONTRACTOR, its sub-consultants,
and subcontractors, with limits of not less than one million dollars
(51,000,000) per occurrence. The policy shall provide contractual liability
and products and completed operations coverage for the term of the

policy.

(2) Automobile Liability Insurance providing coverage at least as broad as ISO
Form CA 00 01 for bodily injury, including death, of one or more persons,
property damage, and personal injury, with limits of not less than one
million dollars (51,000,000) per accident. The policy shall provide coverage
for owned, non-owned, and/or hired autos as appropriate to the
operations of the CONTRACTOR.

No automobile liability insurance shall be required if CONTRACTOR
completes the following certification:

“| certify that a motor vehicle will not be used in the performance
of any work or services under this agreement.”
(CONTRACTOR initials)

(3) Workers” Compensation Insurance with statutory limits, and Employers’
Liability Insurance with limits of not less than one million dollars
(51,000,000). The Workers’ Compensation policy shall include a waiver of
subrogation in favor of the CITY. If no work or services will be performed
on or at CITY facilities or CITY Property, the CITY Representative may waive
this requirement by selecting the option below:

Workers” Compensation waiver of subrogation in favor of the CITY
is not required. (CITY Representative initials)

No Workers” Compensation insurance shall be required if CONTRACTOR
completes the following certification:
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“1 certify that my business has no employees, and that | do not
employ anyone. | am exempt from the legal requirements to
provide Workers' Compensation insurance.”

(CONTRACTOR initials)

Additional Insured Coverage

(1) Commercial General Liability Insurance: The CITY, its officials, employees,
and volunteers shall be covered by policy terms or endorsement as
additional insureds as respects general liability arising out of: activities
performed by or on behalf of CONTRACTOR, its sub-consultants, and
subcontractors; products and completed operations of CONTRACTOR, its
sub-consultants, and subcontractors; and premises owned, leased, or used
by CONTRACTOR, its sub-consultants, and subcontractors.

(2) Automobile Liability Insurance: The CITY, its officials, employees, and
volunteers shall be covered by policy terms or endorsement as additional
insureds as respects auto liability.

Other Insurance Provisions

The policies are to contain, or be endorsed to contain, the following provisions:

(1) CONTRACTOR’s insurance coverage, including excess insurance, shall be
primary insurance as respects CITY, its officials, employees, and
volunteers. Any insurance or self-insurance maintained by CITY, its
officials, employees, or volunteers shall be in excess of CONTRACTOR's
insurance and shall not contribute with it.

(2) Any failure to comply with reporting provisions of the policies shall not
affect coverage provided to CITY, its officials, employees, or volunteers.

(3) Coverage shall state that CONTRACTOR’s insurance shall apply separately
to each insured against whom claim is made or suit is brought, except with

respect to the limits of the insurer’s liability.

(4) CITY will be provided with thirty (30) days written notice of cancellation or
material change in the policy language or terms.

Acceptability of Insurance

Insurance shall be placed with insurers with a Bests’ rating of not less than A:VI.
Self-insured retentions, policy terms or other variations that do not comply with
the requirements of this Section 11 must be declared to and approved by the CITY
in writing prior to execution of this Agreement.

Verification of Coverage
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(1) CONTRACTOR shall furnish CITY with certificates and required
endorsements evidencing the insurance required. The certificates and
endorsements shall be forwarded to the CITY representative named in
Exhibit A. Copies of policies shall be delivered to the CITY on demand.
Certificates of insurance shall be signed by an authorized representative of
the insurance carrier.

(2) For all insurance policy renewals during the term of this Agreement,
CONTRACTOR shall send insurance certificates reflecting the policy
renewals directly to:

City of Sacramento

c/o EXIGIS LLC

P.O. Box 4668 ECM- #35050
New York, NY 10168-4668

Insurance certificates also may be faxed to (888) 355-3599, or e-mailed to:
certificates-sacramento@riskworks.com

(3) The CITY may withdraw its offer of contract or cancel this Agreement if the
certificates of insurance and endorsements required have not been
provided prior to execution of this Agreement. The CITY may withhold
payments to CONTRACTOR or cancel the Agreement if the insurance is
canceled or CONTRACTOR otherwise ceases to be insured as required
herein.

F. Subcontractors

CONTRACTOR shall require and verify that all sub-consultants and subcontractors
maintain insurance coverage that meets the minimum scope and limits of
insurance coverage specified in subsection A, above.

12. Equal Employment Opportunity. During the performance of this Agreement,
CONTRACTOR, for itself, its assignees and successors in interest, agrees as follows:

A. Compliance With Regulations: CONTRACTOR shall comply with the Executive
Order 11246 entitled “Equal Opportunity in Federal Employment”, as amended by
Executive Order 11375 and 12086, and as supplemented in Department of Labor
regulations (41 CFR Chapter 60), hereinafter collectively referred to as the
“Regulations”.

B. Nondiscrimination: CONTRACTOR, with regards to the work performed by it after
award and prior to completion of the work pursuant to this Agreement, shall not
discriminate on the ground of race, color, religion, sex, national origin, age, marital
status, physical handicap or sexual orientation in selection and retention of
subcontractors, including procurement of materials and leases of equipment.
CONTRACTOR shall not participate either directly or indirectly in discrimination
prohibited by the Regulations.
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13.

14.

C. Solicitations for Subcontractors, Including Procurement of Materials and
Equipment: In all solicitations either by competitive bidding or negotiations made
by CONTRACTOR for work to be performed under any subcontract, including all
procurement of materials or equipment, each potential subcontractor or supplier
shall be notified by CONTRACTOR of CONTRACTOR’s obligation under this
Agreement and the Regulations relative to nondiscrimination on the ground of
race, color, religion, sex, national origin, age, marital status, physical handicap or
sexual orientation.

D. Information and Reports: CONTRACTOR shall provide all information and reports
required by the Regulations, or by any orders or instructions issued pursuant
thereto, and shall permit access to its books, records, accounts, other sources of
information and its facilities as may be determined by the CITY to be pertinent to
ascertain compliance with such Regulations, orders and instructions. Where any
information required of CONTRACTOR is in the exclusive possession of another
who fails or refuses to furnish this information, CONTRACTOR shall so certify to
the CITY, and shall set forth what efforts it has made to obtain the information.

E. Sanctions for Noncompliance: In the event of noncompliance by CONTRACTOR
with the nondiscrimination provisions of this Agreement, the CITY shall impose
such sanctions as it may determine to be appropriate including, but not limited to:

(2) Withholding of payments to CONTRACTOR under this Agreement until
CONTRACTOR complies;

(2) Cancellation, termination, or suspension of the Agreement, in whole or in
part.

F. Incorporation of Provisions: CONTRACTOR shall include the provisions of
subsections A through E, above, in every subcontract, including procurement of
materials and leases of equipment, unless exempted by the Regulations, or by any
order or instructions issued pursuant thereto. CONTRACTOR shall take such action
with respect to any subcontract or procurement as the CITY may direct as a means
of enforcing such provisions including sanctions for noncompliance; provided,
however, that in the event CONTRACTOR becomes involved in, or is threatened
with, litigation with a subcontractor or supplier as a result of such direction,
CONTRACTOR may request CITY to enter such litigation to protect the interests of
CITY.

Entire Agreement. This document, including all Exhibits, contains the entire agreement
between the parties and supersedes whatever oral or written understanding they may
have had prior to the execution of this Agreement. No alteration to the terms of this
Agreement shall be valid unless approved in writing by CONTRACTOR, and by CITY, in
accordance with applicable provisions of the Sacramento City Code.

Severability. If any portion of this Agreement or the application thereof to any person or
circumstance shall be held invalid or unenforceable, the remainder of this Agreemg%e 23 of 24



15.

16.

17.

18.

19.

shall not be affected thereby and shall be enforced to the greatest extent permitted by
law.

Waiver. Neither CITY acceptance of, or payment for, any Supplies or Additional Supplies
performed by CONTRACTOR, nor any waiver by either party of any default, breach or
condition precedent, shall be construed as a waiver of any provision of this Agreement,
nor as a waiver of any other default, breach or condition precedent or any other right
hereunder.

Enforcement of Agreement. This Agreement shall be governed, construed and enforced
in accordance with the laws of the State of California. Venue of any litigation arising out
of or connected with this Agreement shall lie exclusively in the state trial court or Federal
District Court located in Sacramento County in the State of California, and the parties
consent to jurisdiction over their persons and over the subject matter of any such
litigation in such courts, and consent to service of process issued by such courts.

Assignment Prohibited. The expertise and experience of CONTRACTOR are material
considerations for this Agreement. CITY has a strong interest in the qualifications and
capability of the persons and entities that will fulfill the obligations imposed on
CONTRACTOR under this Agreement. In recognition of this interest, CONTRACTOR shall
not assign any right or obligation pursuant to this Agreement without the written consent
of the CITY. Any attempted or purported assignment without CITY’s written consent shall
be void and of no effect.

Binding Effect. This Agreement shall be binding on the heirs, executors, administrators,
successors and assigns of the parties, subject to the provisions of Section 17, above.

Use Tax Requirements. During the performance of this Agreement, CONTRACTOR, for
itself, its assignees and successors in interest, agrees as follows:

A. Use Tax Direct Payment Permit: For all leases and purchases of materials,
equipment, supplies, or other tangible personal property used to perform the
Agreement and shipped from outside California, the Contractor and any
subcontractors leasing or purchasing such materials, equipment, supplies or
other tangible personal property shall obtain a Use Tax Direct Payment Permit
from the California State Board of Equalization (“SBE”) in accordance with the
applicable SBE criteria and requirements.

B. The above provision shall apply in all instances unless prohibited by the funding
source for the Agreement.
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