RESOLUTION NO. 2019-0093
Adopted by the Sacramento City Council
March 26, 2019
Resolution Approving the Basin 6 Settlement Agreement and Appropriating
Drainage Fees
BACKGROUND
A.

Under City Agreement No. 98-100 and City Manager Agreement Nos. 2002-712,
2006-0398, and 2005-1002 (the “Drainage Agreements”), Allegheny Properties, LLC
and Beazer Homes, Inc. agreed to construct specified “common” drainage
improvements to serve North Natomas Drainage Basis 6, and the City agreed to
reimburse their construction costs using drainage fees collected from the owners of land
within Basin 6.

B.

The City has confirmed that Alleghany and Beazer constructed the drainage
improvements as required by the Drainage Agreements and are entitled to
reimbursement for those improvements, except as follows: Alleghany is still obligated to
design and construct approximately 3,769 linear feet of drainage pipes in various
diameters.

C.

On August 12, 2008, by Resolution No. 2008-0567, City Council approved the
distribution of then-available drainage-fee funds, totaling $2,719,331, as follows:
1.

In August 2008, the City disbursed $1.2 million to Alleghany and retained
$84,103 for the cost of administering the fee program.

2.

In March 2009, the City interpleaded the remaining $1,519,331 with the
Sacramento County Superior Court (Case No. 34-2009-00037027-CU-CO-GDS).

D.

Since March 2009, the City has collected—and now has on hand in the North Natomas
Drainage Fee Fund (Fund 3205)—additional drainage-fee funds totaling $1,355,246.
The City also anticipates collecting approximately $6,573,339 in additional drainage
fees when the remaining lands in Basin 6 are developed.

E.

The City, Alleghany, and Beazer disagree on how the drainage fees on hand and to be
collected should be distributed. Alleghany and Beazer also are still in litigation over the
interpleaded $1,519,331. To resolve these matters, the City, Alleghany, and Beazer
desire to enter into the Basin 6 Settlement Agreement attached as Exhibit A to this
resolution.
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BASED ON THE FACTS SET FORTH IN THE BACKGROUND, THE CITY COUNCIL
RESOLVES AS FOLLOWS:
Section 1.

The City Council finds that background statements A through E are correct.

Section 2.

The City Council hereby authorizes the City Manager or his designee (a) to
execute on the City’s behalf the Basin 6 Settlement Agreement between the City,
Alleghany, and Beazer and (b) to take whatever steps are reasonably necessary
to carry out the purposes of the Basin 6 Settlement Agreement.

Section 3.

To implement the Basin 6 Settlement Agreement, the City Council directs that the
revenue and expenditure budget in the Basin 6 Drainage (I22200600) project in
the North Natomas Drainage Fee Fund (Fund 3205) be increased by $1,355,246.

Section 4.

The City Manager or City Manager’s designee is hereby authorized to distribute
the $1,355,246 as follows: $552,364 to Alleghany and $762,225 to Beazer, with
$40,657 being retained as the City’s 3% fee for administering the drainage-fee
program.

Section 5.

Exhibit A is part of the resolution.

Table of Contents:
Exhibit A – Basin 6 Settlement Agreement
Adopted by the City of Sacramento City Council on March 26, 2019, by the following vote:
Ayes:

Members Carr, Guerra, Hansen, Harris, Jennings, Schenirer, Warren and
Mayor Steinberg

Noes:

None

Abstain:

None

Absent:

Member Ashby

Attest:
_____________________________________
Wendy Klock-Johnson, Assistant City Clerk
The presence of an electronic signature certifies that the foregoing is a true and correct copy as approved by the
Sacramento City Council.
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No fee required, as recording benefits the
City of Sacramento, a governmental entity (Gov.
Code, §§ 6103 & 27383).
When recorded, return document to—
Office of the City Clerk
New City Hall
915 9th Street, Fifth Floor
Sacramento, CA 95814
Space above this line is for recorder's use only.

BASIN 6 SETTLEMENT AGREEMENT
This Basin 6 Settlement Agreement, dated March 1, 2019, for identification only (this
“Agreement”), is between the CITY OF SACRAMENTO, a California municipal corporation and charter
city (the “City”); ALLEGHANY PROPERTIES, LLC, a Delaware limited-liability company (“Alleghany”);
and BEAZER HOMES HOLDINGS, LLC, a Delaware limited-liability company (“Beazer”), as successor-ininterest to Beazer Homes, Inc., a Delaware corporation.
Background
The City and Alleghany Properties, Inc. (the “Corporation”) are parties to the following
agreements regarding the drainage improvements needed to serve properties within Drainage Basin
6 of North Natomas (the “Alleghany Agreements”):
An Agreement for Construction of Drainage Improvements (regarding Sub-Basin 6A) designated
as City Agreement No. 98-100, which is dated June 23, 1998, and was recorded with the
Sacramento County Clerk/Recorder on July 1, 1998, in Book 19980701 at Page 0935.
An Agreement for Construction of Drainage Improvements (regarding Sub-Basin 6B) designated
as City Manager Agreement No. 2002-712, which is dated August 1, 2002, and was recorded
with the Sacramento County Clerk/Recorder on September 26, 2002, in Book 20020926 at Page
1433.
Alleghany is the successor entity to the Corporation and has assumed the Corporation’s
obligations and rights under the Alleghany Agreements.
The City and Beazer are parties to the following agreements regarding the drainage
improvements needed to serve properties in Drainage Basin 6 of North Natomas (the “Beazer
Agreements” and, with the Alleghany Agreements, the “Drainage Agreements”):
An Agreement for Construction of Drainage Improvements designated as City Agreement No.
2006-0398, which is dated April 17, 2006, and was recorded with the Sacramento County
Clerk/Recorder on April 18, 2006, in Book 20060418 at Page 1441. Acacia Credit Fund 10-A LLC,
a Delaware limited-liability company, is also a party to this agreement, and Beazer has assumed
all of Acacia’s rights and obligations under it.
An Agreement for Construction of Drainage Improvements designated as City Manager
Agreement No. 2005-1002, which is dated October 24, 2005, and was recorded with the
Sacramento County Clerk/Recorder on November 7, 2005, in Book 20051107 at page 2029.
Under the Drainage Agreements, Alleghany and Beazer agreed to construct certain drainage
improvements for Drainage Basin 6 with the understanding that the City would later reimburse them
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for their costs in accordance with the North Natomas Finance Plan (the “Finance Plan”). Under the
Finance Plan, each owner of property benefitted by a drainage improvement is to pay a
proportionate share of the cost to construct the improvement, and the amounts of reimbursement to
Alleghany and Beazer are to equal the proportionate cost shares of all benefited properties other
than their own.
Alleghany has caused the drainage improvements described in the Alleghany Agreements to be
completed as required except for the design and construction of the drainage pipes listed below with
their estimated lengths and approximate locations (the “Pipelines”):
317 linear feet of 15-inch pipe in F Street (a future street)
810 linear feet of 18-inch pipe in a future extension of East Commerce Way
1,545 linear feet of 24-inch pipe in Tanzanite Avenue, in a future extension of East Commerce
Way, and from F Street west to the ditch that parallels Interstate 5
285 linear feet of 30-inch pipe in Tanzanite Avenue
812 linear feet of 36-inch pipe in the future extension of East Commerce Way
As development in Drainage Basin 6 progresses, the City will determine if and when the
Pipelines should be designed and constructed, as well as their actual lengths and locations.
Having accepted the completed drainage improvements, and even though all of the drainage
improvements have not been completed, the City is willing to reimburse Alleghany in accordance
with this Agreement for the costs that exceed Alleghany’s proportional share of the costs under the
Finance Plan (“Alleghany’s Share”).
Beazer has caused the drainage improvements described in the Beazer Agreements to be
completed as required. Having accepted those drainage improvements, the City is willing to
reimburse Beazer in accordance with this Agreement for the costs that exceed Beazer’s proportional
share of the costs under the Finance Plan (“Beazer’s Share”).
To raise the funds needed to reimburse Alleghany and Beazer for the costs of the drainage
improvements, the City collects drainage fees from landowners within Basin 6. As of the date of this
Agreement, the City does this when each landowner first seeks approval of a master parcel map,
parcel map, subdivision map, or special permit covering the landowner’s Basin 6 land, as set forth in
City Code section 18.24.110.A. City staff intends to recommend that the City Council amend section
18.24.110.A to allow landowners within Basin 6 to pay their drainage fees when they first apply for
building permits.
In August 2008, when the City had drainage fees totaling $2,803,434 on hand, the City
disbursed $1,200,000 to Alleghany, leaving a balance at the time of $1,603,434.
In March 2009, when a dispute arose between Alleghany and Beazer over allocation and
disbursement of the balance, the City interpleaded the balance with the Sacramento County Superior
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Court. But before doing so, the City deducted $84,103 in accordance with Exhibit G of the Drainage
Agreements, which authorizes the City to recoup its costs of administering the Drainage Agreements
by retaining 3% of all drainage fees collected. Thus, the amount interpleaded was $1,519,331 (i.e.,
$1,603,434 – [$2,803,434 X 0.03]).
Since March 2009, the City has collected—and as of the date of this Agreement has on hand—
additional drainage fees totaling $1,355,246. Deducting from this total the City’s 3% fee for
administering the Drainage Agreements ($40,657) yields $1,314,589 in drainage fees available for
disbursement as of the Effective Date of this Agreement (the “Available Fees”). The City also
anticipates collecting approximately $6,573,339 in additional drainage fees † in the future as the
remaining lands in Basin 6 are developed (the “Future Fees”). Exhibit A to this Agreement depicts the
remaining parcels on a map and identifies them by their current assessor parcel numbers. The Future
Fees do not include any drainage fees from an estimated 480 parcels in Basin 6 that benefit from
drainage improvements constructed by Beazer or Alleghany but were issued land-use entitlements
and developed years ago without payment of drainage fees (the “Orphan Fees”).
The parties disagree over how the Available Fees and Future Fees should be allocated. In
addition, Alleghany and Beazer are still in litigation over the $1,519,331 the City interpleaded in
March 2009: although the superior court initially awarded the interpleaded funds to Alleghany,
Beazer successfully appealed, and the appellate court returned the matter to the superior court for a
new trial.
To resolve the disagreement over disbursement of the Available Fees and the Future Fees, to
resolve the interpleader matter, and to resolve any claims Alleghany or Beazer might have against the
City regarding the Orphan Fees, the parties desire that the City allocate and disburse the Available
Fees and the Future Fees as set forth in this Agreement.
With these background facts in mind, the parties hereby agree as follows:
1.

Compromise and Settlement. In consideration of the promises and concessions made by each
party, including the general release in section 1.9 below, each party hereby compromises and
settles all past, present, and future claims, demands, debts, liabilities, obligations, expenses,
causes of action, and legal or equitable proceedings, whether based in tort, in contract, or on
other theories of recovery (including theories based on statutory or constitutional law), that the
party has or that may later accrue to, or be acquired by, the party against the other parties or
the other parties’ elected officials, directors, officers, employees, agents, attorneys,
contractors, shareholders, partners, joint venturers, guarantors, sureties, subsidiaries, or
affiliates, past, present, and future, in connection with the Drainage Agreements or the parties’
obligations under the Drainage Agreements (the “Claims”). This compromise bars all Claims on
the following terms and conditions:

City of Sacramento v. Beazer Homes Holding Corp. et al. (Case No. 34-2009-00037027-CU-CO-GDS). On August 9, 2009,
the superior court discharged the City from all liability arising from Alleghany’s and Beazer’s claims to the interpleaded
funds and dismissed the City from the action.
†

This amount, $6,573,339, is in 2018 dollars and will be adjusted annually in accordance with City Code § 18.24.140.
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1.1

The City shall disburse directly to Alleghany, from the Available Fees, within 45 days after
the Effective Date of this Agreement, the total sum of $552,364.

1.2

The City shall disburse directly to Beazer, from the Available Fees, within 45 days after the
Effective Date of this Agreement, the total sum of $762,225.

1.3

The City shall collect the Future Fees in accordance with City Code section 18.24.110.A as
it reads when the Future Fees become due. As and when the City collects the Future Fees,
the City shall disburse the Future Fees each calendar quarter as follows: 81.83% to
Alleghany, from which the City will retain a 3% administrative fee in accordance with
Exhibit G of the Alleghany Agreements; and 18.17% to Beazer, from which the City will
not retain a 3% administrative fee, as the City hereby waives the administrative fee under
Exhibit G of the Beazer Agreements. The City will not be obligated to disburse any Future
Fees that are paid under protest until the protest has been finally resolved in the City’s
favor.

1.4

Alleghany is entitled to retain the interpleaded $1,519,331, and Beazer hereby
relinquishes all claims to the interpleaded funds.

1.5

Alleghany shall design and construct the Pipelines in accordance with the requirements
set out in City Manager Agreement No. 2002-712 as if those requirements were part of
this Agreement. When the City accepts the Pipelines as complete, Alleghany will have
caused all of the drainage improvements described in the Alleghany Agreements to be
constructed as required.

1.6

Alleghany and Beazer shall dismiss the interpleader action with prejudice within 45 days
after they have received their disbursements of Available Fees under sections 1.1 and 1.2
above.

1.7

The City’s performance in accordance with this Agreement fully discharges the City’s
obligations whether arising under the Drainage Agreements or under some other
agreement or theory of recovery, to reimburse Alleghany and Beazer for drainage
improvements they construct in Basin 6, except as follows: the City will explore the
possibility of reimbursing Alleghany from sources other than Available Fees and Future
Fees, such as special taxes levied within Basin 6, for any Orphan Fees. Beazer hereby
waives the right to any funds collected by the City for the purpose of reimbursing the
Orphan Fees, and the City shall disburse all such funds to Alleghany after deducting a 3%
administrative fee.

1.8

Each party hereby forever releases and discharges each other party and each other
party’s elected officials, directors, officers, employees, agents, attorneys, contractors,
shareholders, partners, joint venturers, guarantors, sureties, subsidiaries, and affiliates as
may now or hereafter be constituted from all Claims, whether known or unknown, that
are based on, arise out of, or are connected with, either directly or indirectly, anything
done, omitted, or suffered to be in connection with the Drainage Agreements. This
release and discharge excludes any claims by Alleghany related to the Orphan Fees but
includes—
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1.9

(A)

any claim by Beazer regarding the City’s failure to collect the Orphan Fees when
due;

(B)

the City’s decision not to create public-financing mechanisms consistent with the
Finance Plan, or to levy assessments or special taxes through such mechanisms, for
the purpose of reimbursing Beazer and Alleghany; and

(C)

any Claims a party has or may have concerning the validity of (1) the Drainage
Agreements; (2) the Finance Plan; or (3) the drainage fees imposed on property
within Basin 6 and collected from, or owed by, the owners of those properties,
including the Available Fees and the Future Fees.

Each party has read California Civil Code section 1542 (“Section 1542”) and understands
that Section 1542 gives it the right not to release existing Claims of which it is not now
aware, unless it voluntarily chooses to waive that right. Even though each party is aware
of that right, each party nevertheless hereby voluntarily waives Section 1542 and elects to
assume all risks for Claims against the other parties executing this Agreement that now
exist in its favor, known or unknown. Section 1542 reads as follows:
A general release does not extend to claims that the creditor or releasing party
does not know or suspect to exist in his or her favor at the time of executing the
release and that, if known by him or her, would have materially affected his or
her settlement with the debtor or released party.

1.10 If a lawsuit to enforce any Claims released under section 1.8 or 1.9 is filed by any party or
by any current or future agent or employee of any party, then this Agreement may be
used by the party against whom the lawsuit has been brought.
2.

Interpretation. This Agreement is to be interpreted and enforced in accordance with California
law. Exhibit A is part of this Agreement.
2.1

Regardless of which party initially drafted this Agreement, it is not to be construed or
interpreted against any one party and is to be construed, interpreted, and enforced as a
jointly prepared agreement (i.e., the rule of interpretation in California Civil Code section
1654 will not apply).

2.2

“Include” and its variants are terms of enlargement rather than of limitation. For
example, “includes” means “includes but not limited to,” and “including” means
“including but not limited to.”

3.

Recordation and Supersession. The City shall record this Agreement with the Sacramento
County Clerk/Recorder within 45 days after the Effective Date of this Agreement. Recordation
will confirm that this Agreement supersedes the Drainage Agreements and releases all rights
and obligations created by the Drainage Agreements except as provided by section1.5.

4.

Acknowledgements. Each party acknowledges that its representatives have read this
Agreement and understand this Agreement; that it has had the opportunity to seek legal
counsel of its own choosing and has had the terms of this Agreement fully explained to its
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representatives; that it has been assisted by legal counsel in the negotiation of this Agreement;
that it is not executing this Agreement in reliance on any promises, representations, or
inducements other than those in this Agreement; and that it is executing this Agreement
voluntarily, free of any duress or coercion.
5.

Attorneys’ Fees. Each party shall pay its own costs and attorneys’ fees incurred in connection
with drafting or enforcing this Agreement.

6.

Enforcement. A party may bring a suit or proceeding to enforce or require performance of this
Agreement, and the prevailing party in such a suit or proceeding will be entitled to recover its
reasonable costs and expenses from the other party or parties, including attorneys’ fees (for
the City, this includes fees of the City Attorney’s Office).

7.

Successors and Assigns. This Agreement is binding upon the parties’ successors and assigns.

8.

Severability. If a court with jurisdiction rules that any provision of this Agreement is invalid,
unenforceable, or contrary to law or public policy, then the parties want the court to interpret
this Agreement as follows:
8.1

by modifying the provision to the minimum necessary to make it enforceable or, if that
modification is not permitted by law, by disregarding the provision;

8.2

by holding that the rest of this Agreement will remain in effect as written;

8.3

by holding that the provision will remain as written in any circumstances other than those
in which the provision is held to be unenforceable; and

8.4

by holding the entire Agreement unenforceable if modifying or disregarding the
unenforceable provision would result in the failure of an essential purpose of this
Agreement.

9.

No Admission of Liability. This Agreement is not to be construed as an admission by any party
of any unlawful or wrongful acts against the other parties or as an admission of any liability,
whether to each other or to any other person.

10.

Effective Date. This Agreement is effective when all parties have signed it, as indicated by the
dates in the signature blocks below.

11.

Counterparts. The parties may sign this Agreement in counterparts, each of which will be
considered an original, but all of which will constitute the same Agreement. Delivery of signed
counterparts may be accomplished by email transmission of pdf files.

12.

Integration and Modification. This Agreement sets forth the parties’ entire understanding
regarding the matters set forth and is intended to be their final, complete, and exclusive
expression of those matters. It supersedes all prior or contemporaneous agreements,
representations, and negotiations—written, oral, express, or implied—and may be modified
only by another written agreement signed by the parties.
(Signature Page Follows)
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